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Tangutur Narasimham v. Sin- 
garaju Ramiah 

Ponnambala Pillai v. Annamalai 
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Gobind Ram v. Badri Narain 
Brahmdeo Singh v. Emperor 
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203 Suraj Lai v. AnautLal 
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Sita Bam v. Emperor ... 55 476 ?81 Gopal S, ugh v. Emperor 

Mantaiali v. Emperor ... 55 477 382 Sikandarkhan Mahomed 
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57 291 

57 464 

51 189 

54 769 
57 323 


55 445 

56 379 

55 247 


147 

775 

666 


56 606 


55 97 

321 

Raineshwar Dusadh v. Emperor... 

! 55 98 

327 

Kuliaperumal Naidu v. Emperor 

55 101 

325 

Tiukouri v Emperor 

55 102 

335 

Yusaf Khan v. Emperor 

5 5 105 

336 

Amrit Mander v. Emperor 

55 107 

317 

J:inki Prasad v. Emperor 


333 

Bhudhar Mai Marwari v. flam- 

55 110 


chander 


340 

Jhabboo v Emperor 

55 191 

342 

Raghubar Singh v. Emperor 

55 i9i 

343 

Kohanraj Yasanji Halai v. Em- 



peror 

55 193 

343 

Harihar Prasad v. Emperor 

, 55 204 

346 

Suresh Chandra Deb v. Emperor 

55 205 

343 

Sundarcsan, In re 


319 

Emperor v. Turezi 

55 207 

352 

Azi/.ul Jabarkhan v. Emperor ... 

55 273 

353 

Sooraya v. Shwe Bwin 

55 282 

353 

Barb Lai v. Emperor 

55 285 

354 

Kottamiddu Ranga Reddi, In re ... 

55 286 

362 

Mata Prasad v Emperor 


363 

Chairman of the Howrah Munici- 

55 28-1 


pality v. Barada Prasanna 

55 292 


Pain 

55 234 

365 

Munshi Singh v. Emperor 

55 302 

366 

Nanka urj Natha v. Emperor 

55 304 

367 

De Souza v. Emperor 

55 337 

368 

Buddhu v. Emperor 

55 341 

369 

Mohidin Karim v. Emperor ... 

55 242 

370 

Imaraan v. Emporor ... 

55 315 

371 

Nagindus Chanusa, In re 

55 351 

372 

Karamatullah v. Emperor ... 

55 465 

373 

Arjun Tathoo, In te ... 

55 466 

374 

Bhim Bahadur Singh v. Emperor 

55 469 

377 

Jesa Bhatha, In re 

55 470 

379 

Jai Kishan v. Kalla ... 

55 473 

380 

Valli Mitha, In re 

55 476 

381 

Gopal Singh v. Emperor 

55 477 

382 

Sikandarkhan Mahomed Khan, 

55 478 


In re ... 

55 479 

383 

Deonandan v. Emperor 


384 

Sadashiv Bab Habbu v. Emperor 

55 693 

385 

Jhabbu v. Emperor 


593 

599 

6)0 

607 

603 

673 


55 674 

55 676 

55 678 


679 

679 

632 

684 

6S5‘ 

688 

721 

721 

722 
730 


731 

733 

734 

735 

736 

849 

850 

851 
862 

853 

854 
857 

859 

860 
861 

862 

863 

864 
99 J 


in 


385 

386 
389 

891 

894 

396 

398 

399 

400 

401 

402 

410 

413 

414 

416 

417 

418 
484 
435 
487 

438 

439 

442 

443 
447 
443 

449 

450 

451 

452 

453 
456 
462 

465 

466 

468 

469 




INDIAN OASES. 

2I0RiMlNAL LAW JOURNAL F& 0 M April to Acgust, 1920— oonold. 


Kabir Bakhsh v. Emperor 
Kaaem Ali ▼. Emperor 
Lorinda Earn Sewa Baa y. Em. 


• • • 


• • • 


• • • 


• • 


• • • 


• • # 


• • • 


• • • 


• • • 


• •• 


peror 

Kiahori Mohan Bagohi y. Han 
Das Bysack 

Anandi Parshad v. Emperor 

Emperor r. Hussain Ally <fc Co 
Emperor v. Bhilchi 
Shib Dayal r. Hans Raj 
Bam Sahai ▼. Emperor 
Manna 8ingh v. Emperor 
Yeluchuri Venkatachennaya v. 
Emperor 

Jagdeo Parshad y. Emperor ... 
Jasir Khan v, Emperor 
Ganpat v. Bani 
Mewalalv. Emperor 
Laohman Chamar y. Emperor 
Indersain v. Emperor 
Emperor v. Bhagelu Dom 
Chatter Singh Damai y. Emperor 
Alani Kiehen v . Emperor 
Bhaggi Lai y. Emperor 
Portap Bai y. Emperor 
Bhola Nath y # Emperor 
Jhari Singha y. Emperor 
Ram Baran Singh v. Emperor ... 

Q 3 h 7 oae T - Nibara " Chandra 
Mulohand, In re 

Pa jye? Ja PiUa7 V * Muthukr i8hna 

Rahim Bakhsh v. Emperor 
Kaung Ki y. Emperor 
a it An ▼. Emperor 
Ragga y. Emperor 
Gokal Chand v. Emperor 

« °i!i?-Ti, Yu8af v - Emperor 
Subbiah Theyan, In re 

Emperor y. Deya Kanta Jha 
A Vakil, In the matter of 


• • 


• • • 


1 • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• M 


• •• 


56 

56 

56 


993 

994 


55 997 


999 

1002 

10C3 

1006 

1007 

1008 
49 

60 

68 

61 

62 

64 

209 

210 
226 
227 

229 

230 

231 

234 

235 
239 


240 

55 433 

56 434 
56 435 
56 438 
56 437 
56 410 
56 446 

56 497 

56 498 

56 600 
56 50i 


55 

56 
56 


56 

56 

66 


475 

478 

479 

480 

481 

486 

490 

495 

496 

497 
500 

503 

504 
607 
609 
61 1 
611 
512 
6H 
5'5 
618 
619 
521 
6'2 

645 

643 

547 

649 

652 

654 

657 

658 

660 


Pwa 


Secretary of State for India in 
Council v. Lown Karan Marwari 
Packianathan, In re 
Baldeo Koeri v. Lakshmi Narayan 
Kuer 

Chandra Mohon Singh y. Em- 
peror 

Lucas v. Official Assignee of 
Bengal 

Ajodhi v. Emperor 

Grande Venkatta v. Corporation 
of Calcutta 

Sundar Singh v. Phuman Singh... 
Raghu Singh r. Emperor 
Jogesh Chandra v. Emperor 
Nirghin Mahton v. Emperor 
Mahomed Hosain v. Ma 
Hnit 

Rekha Ahir v. Emperor 
Sundar Singh v. Emperor 
Nurul Hassan v. Emperor 
Sri Nawas v. Emperor 
Abdul Karim v. Emperor 
Moula v. Emperor 
Bhawal Khan v Emperor 
Emperor v. Sundar 
Chanan Singh v. Emperor 
Gowkaran Lai v. Sarju Saw 
Nabi Bakhsh v. Emperor 

Perry y. Offioial Assignee of Ca 
cutta 

Hathim Mondal v. Emperor 
Sandhi v. Khem Chand 
Emperor v Akub Ali 
Biran Bai v. Emperor 
Mahboob y. Emperor 
Mir Mouze Ali v. Emperor 
Emperor v. Jagat Sino-h 

N CalcuMa ^ " C ° rp ° ratiM 0 
Mohan v. Emperor 


9 9 


9 a 


• « 


[1920 


56 607 
56 510 

56 611 

56 612 

56 677 
56 582 

56 686 
56 591 
56 692 
56 657 

55 660 

56 663 
56 664 
56 667 
56 669 
56 671 
55 671 

55 672 

56 769 
56 771 
56 774 
56 776 
56 777 

56 778 
56 849 

55 860 

56 851 
56 853 
56 856 
56 858 
56 861 

55 862 

56 864 


Alphabetical List of Cases reported in Volume LV of Indian Cases with 
references to the Volumes and Pages of other Law Journals and Reports. 

An asterisk (•) denotes cases not reported yet elsewhere. 


Names of cases reported. 


Abarthoramau Kutti v. Ittikaparambilathau 
Abdul Gani v. Radhika Mohou 

Abdul Hakim v. Kulsum ... 

Abdul Majid Khan v. Hussoinbu 
A.bdul Rahman v. Shahab-ud-din 

Abhe Singh v Biaodi L al 

Adiveppa Nagappa v. Totftappa Tippauna 

Ahmad Khan v Nabi Bakhsh 

Ahmad Shah v. Faujdar 

Akbar v. Emperor 

Alior Rahman v. Abdul Sobhan 

Amanat Khan v. Miyan Khan 

Amar Singh v. Emperor 

Amarappa Sanabasappa v. Rachava Sugappa 

Ambalavana Pandara Sannidhi v. Advocate-General 
of Madras 

Amir Mia v. Sarafdi Hazi 

Amjad v. Hasrat 

Amolaksao v. Eknath 

Amrit Mander v. Emperor 

Anachallam Chetty v. Ma U Tha 

Ananda Ohandra Pati v. Sadananda Pati 

Anandi Parshad v Emperor 

Anant Prasad Jha v. Banke Lai 

Anowor Ali Khan v. Azizor Rahaman Khan 

Aptapuddin Ahmed v. Jogendra Naraiu Tewari 

Arxatullah v Sashi Bhusan Hazrah 

Ariff, G M. H. v. Suratee Bara Bazar Co , Ltd. !!. 
Arjun Tathoo, In re 

Arumuga Thevau v. Moera Ibrahim 

Arunaohella Chettiar v. Municipal Counoil of 
Mayavaram 

Asharam Ganpatram v. Dakore Temple Committee 
Assan Mahomed Sahib v. Rahiman Sahib 

Atar Singh v- Raghu Nath Sahai 
Ayya Nadan v. Thanammal 
Aziz Khan v. Sarajubala Debi 
Azizul Jabarkhan v. Emperor 
Azizurrahman Khan v. Abdulhai Khan 
fiabulal v. Emperor 

Bai Nathi v. Narshi Dullabh 

Baij Nath Singh v Arjun Singh ... 

Bakaji v Mukundsingh 
Bakhtawar r Naushad Ali 
Balakrishnayya v. Venkata 'Jriambakam 

Balleletathil Kunhan Nanibiar v. Kolangarath 
Raman Nayar 

Balmakund v. Madan Ohotra 
Balubhai Hiralal v Nanalal Bhagubhai 
Banaraali Satpathi v. Talua Ramhari Pattra 
Bano Mai v. Bano Mai 


Where reported. 

Page. 

(1920 M W N 143; 11 L W 216; 27 M L T 

92 

658 

•Calcutta High Court 

* • « I 

249 

2 LJ P L R (Pat.) 106 


668 

22 Bom L R 229 


952 

•Lahore High Court 


883 

•Lahore High Court 


812 

22 Bom L R 91; 44 B 255 


369 

28 P W R 1920; 117 P L R 1920 


171 

11 P W R 1920; 28 P L R 1920 


983 

30 P R 1919 Cr; 21 Cr L J 306 


466 

•Calcutta High Court 


356 

7 O L J 20 


498 

31 P R 1919 Cr; 21 Cr L J 230 


102 

22 Bom L R 66; 44 B 23 1 


355 

38 M L J 201; 11 L W 219; 27 M L T 100 


546 

24 C W N 199; 21 Cr L J 252 


204 

•Calcutta High Court 


628 

16 N L R89 


481 

21 Cr L J 336 


608 

10LBR 84; 12 Bur L T 215 


707 

5 P L J 140 


438 

2 U P L R (L.) 78; 21 Cr L J 391 


1002 

2 U P L R (Pat,) 58 


36 

•Calcutta High Court 


510 

31 C L J 389 


231 

24 C W N 73 


547 

12 Bur L T 191 


761 

22 Bom L R 188; 21 Cr L J 373 


853 

•Madras High Court 


417 


(1920) M W N 229; 11 L W 202; 38 M L J 222 
22 Bom L R 232; 41 B 151 
11 L W 643; 39 M L J 639; 2S M L T 17; (1920) 
MVVN375 
2 U P L R (A) 118 

11 L W 289; (1920) M W N 241; 27 M L T 171 
•Calcutta High Court 

21 Cr L J 352. 

18 A L J 601; 2 U P L R (A.) 195 
16 N L R23; 21 Cr L J 270 

22 Bom L R 64; i4 B 821 
70liJ 237: 2 u P L R (J. C.) 74 
2> Cr L J 226 

7 O L J 240 

38 M L J 86; 11 L W 379; (1920) M W N 272; 
27 M L T 142; 43 M 398 


493 

966 

977 

974 

945 

480 

688 

963 

286 

322 

412 

08 

659 

371 


11 L W 559; 28 M L T 42; 33 M L J 63 
1 P L T 75 

22 Bom L R 143, 44 B 446 
I P L T 102: 5 P L .1 161 
27 P W R 1920; 116 P L R 1920 


940 

175 

624 

841 

65 


2 


INDIAN OASES. 


(.1920 


Ban si v Slico Shankar 
Boranashi Mazumdar v. Sudarasan Das 
Barfi Lai v Emperor 
Barkat Ullah v Fazal-i-Maula 
Basanta v. Dhanna Singh 
Beliari Lai v. Mohan Singh 
Bejoy Chandra Bey v Prodyot Kumar Tagore 
Bejoy Lai Seal v. Navan Munjari Dassi 
Beli Ram v. Bliana Mai 
Bhagwati v Cliaoli 
Bhanjisingh v Bhagwati Prasad 
Bhavirisetti Gopal Krishnayya v. Pakanati l’edda 
Sanjeeva Reddy 

Bhim Bahadur Singh v Emperor 
Bholi Bai v. Chimni Bai 

• • • 

Bhubneshwari Prasad v. Mohon Lai 
Bhudhar Mai v Ramchander 
Birjbasi Lai v. Emperor 

Birla & Co v . T ohurmull Prcmsukh 

Bishainbar Nath Singh v. Basaut 1 al 

Bisham hhur Nath v Uirdhari Lai 

Bogla v. Khemka 

Bolira Bhoj Raj v Fam Chandra 

Braju Snndar Deb v. Bhola Nath 

Brij Mohan Patlmk y. Dcobiiajan ruthak 

Buddhu v Emperor 

Budhai Singh v. Karan Singh " 

Budhmal Kevalchand v. Kama Yesn Sangle 

Bur Singh y. Gujar Singh 

Buta v. Ali Bakhsh 

Buta Bam v. Charhta Ram 

Chairman of the Howrah Municipality v. Barada 
Prasanna Pain 

Chandanmal Hambirmal Bundekari v. 

■ Waman Deshpando 
Chandika y. Sheoraj 
Chotty Firm, T. A. K A M. v. Solomon 
Chetty, S T. S V. v. V. N. Vadanvotty 
Chhanga Mai v. Sheo Prasad 

Clihotubhai Govindji v. Secretary of State for India 
Chimna y. Motilal 

Chintamanibhatla Venkata Reddi Pantulu Garuv. 
ltam Saheba of Wadhwan 


Chodavarapu Nurayana Row v. Chcunuru Venkata, 
subba Row 

Chokkalingam Chetty v. Lakshmanan Chetty 

Dahchand Shiviam Marwadi v. Lotu Sakharam 
rarani 

Damodar Krishna v. Collector of Nasik 
Daolat v. Panduran 
Daulat Ram v. Champa 
Do Souza v. Emperor 
Dobondra Chandra v. Purusottam Das 
Debi Dayal Singh v Indarpal Singh 
Deonandan y Emperor 

D“id 1 P /; K K taX„ UCM ‘ V - 

Dharamraj v. Emperor 


Bhaskar 


• • • 


• • # 


•Nagpur Judicial Commissioner’s Court 
31 C I. J >74 

21 Cr L J 3 ‘.3 
•Lahore High Court 
•Lahore High Court 

18 A L J 220; 2 U P L R (A.) 48; 42 A 268 
•Calcutta High Court 
24 C W N 294; 47 C 331; 31 C L J 372 
•Lahore High Court 
2 U P L R (L.) 79 

•Nagpur Judicial Commissioner’s Court 

11 L W 184; (1920) M W N 152; 38 M L J 228 
1 P L T 121 ; 2 UPL R (Pat ) 53; 21 Cr L J 374 
147 P R 191F; 33 P W R 1920 
1PLT5 

1 P L T 127; 21 Cr L J 333 

2 U P L R (A.) 6'; 18 A L J 254; 21 Cr L J 2 44 
42 A 327 

31 C L J 158 
^Allahabad High Court 
7 O L J 1; 2 U P L R V J. 0.) 46; 23 O C 18 
12 Bur L T *,03 
18 A L J 56 1 

24 C W N 153; 2 D P L It (P. C.) 1 P. C. 
•Patna High Court 
2 U P L R (A) 87; 18 A L J 411; 21 Cr L J f6H 
70LJ26 

22 Bom L R 68; 41 B 223 
156 P W R 1910 
•Lahoro High Court 
2 U P L R V L ) 60 


• • 


• • • 


• t • 


• • • 


31 C L J 127; 24 C W N 416; 21 Cr L J ?63 

22 Bom L R 140 
7 O L J 28 
10 L B R 96 

10 L B R 87; 12 Bur L T 255 
18 A L J 613 
22 Bom L R 146 

•Nagpur Judicial Commissioner’s Court 


9 • • 


• •• 


• • • 


• • • 


• • • 


• • • 


• • 


• •• 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


• • • 


Dharma Lakshman v Sakharam Ramjirao 

D t t arD 8 6 1 8 l ai S “ alm “ ,ii D " rb “ r " B *™»bai IW 

Dundigalla Kesavalu v. KalavamnH* n„; 

Bkoba Govindahet v. Dayaram 


38 M L J 393; 11 L W 451; 18 A L J 337; (1920) 
M W N 316: 22 Bom L R 611; 2 U PL R 
(P. C.) 77 P. C. 

• • • 

38 M L J 77; (1920) M W N 129 

(1920) M W N 22®; ll L VV 217; 38 M L J 224 

% 

22 Bom L R 136 
22 Bom L R99; 41 B 261 
•Nagpur Judicial Commissioner’s Court 
2 U P L R (L.; 50; 2 PWR 192C 
IS A L J 160; 4J A 272; 21 Cr L J 367 
•Calcutta High Court 
22 0 C 373;2 U PLR.J. C.) 61 
2 U P L R ( A ) 75; 21 Cr L J 383 
22 Bom L R 76; 44 B 227 

21 Cr L J 310 

2 42 P A L 3*i> (A>) 6,; 18 A L J 300 * 21 Cr L J 288; 

22 Bom L R 52; 44 B 185 


• • • 


• • • 


• • • 




• • * 


mi 


22 Bom L R 127; 44 B 377 

22 Bom L R S 82 M L J ** (192 °> M W N 122 ••• 


66 
784 
721 
824 
450 
71 
268 
6?. 9 
836 
698 
449 

333 

854 

2 

786 

674 

f42 

817 
31 
481 
254 
950 
643 
484 
7*6 
596 
3 n 
177 
600 
82 

731 

619 

490 

718 

711 

965 

691 

75 


638 

377 

444 

616 

358 

67 

28 

735 

186 

810 

863 

329 

470 

304 

306 

585 

533 

353 







Vol. LV] 


INDIAN OASES. 


3 


Ellerman Bice Mills, Ltd., v. Pe Gyi 
Emperor v. Bhikki 
v. Hussaiu Ally & Co. 

v. Julua 

y. Pramatha Nath Bagohi 

■ v. Turezi 

■ ■— v. Zohra 

Epasan Ali v. Bam Kumar De 

Faiz Ahmad v. Karm Elahi 
Fateh Bahadur Singh v. Nagendra Bahadur Singh 
Fillip & Co. v. Mahomed Ali Essaji 

Firm Haji Ali ’an v. Abdul Jalil Khan 
Firm of Manohar Lai Mahabir Pershad v. Firm of 
Jai Narain Babu Lai 

Firm Prabli Dial-Kishen Chand v. Firm Hari Chand- 
Sobha Bam 

Gajadhar Singh v. Basanti Lai 

Ganapati Nagappa v. Nagabhatti Shitaxambhatta 
Ganesh Das v. Fatteh Chand 
Ganpat Rao v. Kuar Daulatsha 
Ganpati v. Dada 

Ganpatrao Sultanrao v Anandrao Jagdeorao 
Ghansham Das v. Hindustan Bank, Ltd. 

Ghulam Muhammad v. Ahmad Khan 

Ghulam Basul v. Begam 

Gill v. Lingamallu Varada Raghavayya 

Girish Chandra Boy v. Secretary of State for 
India 

Gitabai v. Emperor 
Gobind Bam v. Badri Narain 
Gobind Bam v. Jawala Ram 
Godar Bam v. Ahmad Yar Khan 
Gokal Chand v Sanwal Das 
Gopal Pramanik v. Kali Kanta Ghosh 
Gopal Singh v. Emperor 
Gcvind Narain Rao v. Vallabhrao 
Gowardhan Das v Viru Mai 
Gurdeo Singh v Emperor 

Gurushiddswami v. Tarawa Dundaya Nnrendra 

Habibullah v. Bannrsi Das 

Haji A boo v Sobbagchand 

Hako v. Nigahia 

Har Gobind v. Jawala Prasad 

Harendra Lai v Pabna Model Co. Ltd. 

Uaridas Ranchordas v. Mercantile Bank of India, 
Ltd • ... 


12 Bur L T 184; 10 L. B. R. 135 

2 U P L R (A) 96. 21 Cr L J 398 

38 M L J 333; 11 L W 425; (1920) M W N 250; 

43 M 498; 21 Cr L J 395 
18 A L J 96; 42 A 202; 21 Cr L J 305 
30 C L J 603 ; 2l CrL J 266 
21 Cr L J 349 

21 Cr L J 278 
♦Calcutta High Court 
2 U P L It <.L.‘ 64 

7 0 L J 60; 2 U P L R (B. R.) 1 
13SLR1S3 
♦Lahore High Court 

♦Lahore High Court 

•Lahore High Court 

18 A L J 131; 2 U P L R (A.) 34 

22 Bom L R 118 

2 U P L R (L.) 46; 31 P W R 1920 
♦Nagpur Judicial Commissioner’s Court 
♦Nagpur Judicial Commissioner’s Court 
44 B 97; 22 Bom L R 238 
1 L 73; 90 P L R 1920 
•Lahore High Court 
♦Lahore High Court 

38MLJ92; 11 L W 174; (1920) M WN 124; 27 
M L T 146 43 M 396 

24 C W N 184, 31 C L J 63 

21 Cr L J 253 

1 P L T159; 5 P L J 256 
1 L 12; 64 P L R 1920; 35 P W R 1920 
j * Lahore High Court 
12 P W R 1920; 79 P L R 1920 
♦Calcutta High Court 

1 P L T 135; 21 Cr L J 381 

22 Bom LR 217 

1 L 4*; 66 P L R 1920; IIP WR 1920 

2 U P L R (Pat.) 64; 21 Ci L J 225 
22 Bom L R 49: 41 B 175 
22 O C 379; 2 U P L R (J. C.) £0 
♦Nagpur Judicial Commissioner's Court 
•Lahore nigh Court 
2UPLR (B R)3S 
•Calcutta High Court 

38 M L J 887; 18 A L J 359; (1920) MWN 312; 
22 Bom L R 546; 2 U P L R (P. C.) 78 P* Cs 


Ml 

• •• 
• • • 

• •• 

• • • 

• • • 

• • • 

• • • 

• * a 


II arilxar Prasad v. Emperor 

Harrington v. Dwarka Prasad Chowdhuri 

Hashmat Ali v. Mohan ... 

Hindustan Bank Ltd. v. Mehraj Din 

Hiralal v. Dagdoo 

Hla Maung v. Ma Toke 

Hussain Bibi v. Nigahia 

Ibiahim Goolam Husenbux v. Nihalchand Waghmul 

Imam Din v. Puran Chand 

lmaman v Emperor 

Inviinuddin Khan v. Bindabasini Prasad 

Inayat v Darbara Singh 

Iswarchandra Seha v. Sashinath Dar 

Jadunath Kunxvar v. Dharam Narain 

Jagat Chandra v Biswambhar Roy 

Jagdish Prasad Lai v. Emperor 

Jaggannath Prasad Singh v. Ekbal Bahadur 


21 Cr L J 343 
(1920' Pat 11 

2 U PL R (A) 72 
1 L 187 

•Nagpur Judicial Commissioner s Court 
12 Bur L T 195 

1 L 1; 70 P L R 1920; 34 P W R 1920 

22 Bom L R M3; 44 B 366 

1 L 27; 84 P L R 19 >0; 37 P W R 1920 

2 D P L R (A) 73; 18 A L J 302; 21 Cr L J 370 
1 P L T 149; 5 P L J 70 

•Lahore High Court 
•Calcutta High Court 

7 o L J H6: 2 u P L R (J. C.) 37; 23 O C 38 ... 
•Calcutta High Court 

1 P L T 63; « 1920) Pat f 6; 2 U P L R (Pat.) 62; 
i 21 Cr L J 229 
1 P L T 6 = ; 5 P L J 239 


239 

1006 

1003 

465 

282 

685 

294 

375 

406 

518 

822 

324 


403 

209 
83 
540 
16 
573 
1 442 
167 
928 
835 
218 

517 

150 

205 

881 

872 

412 

933 

85 

861 

827 

H47 

97 

271 

837 

752 

F07 

938 

266 


622 

679 

69 

871 

820 

635 

741 

828 

536 

833 

860 

890 

621 

951 

511 

743 

101 
I 214 


4 


INDIAN OASES. 


[1920 


Jagmohan Singh v. Ragho Ram 

7 O L J 304 

Jai Kishan v. Kalla 

2 U P L R (A.) 76; 21 Cr L J 379 

Jaipal Rai v. Sahdeo Rai 

18 A L J 99 

Jaleswar Dayal Singh v. Ram Hari Sahu 

•Patna High Court 

Jamiat Singh v. Ujagar Singh 

1 L 16; 71 P L R 1920 

Jamna v. Jhalli 

18 A L J 129 

Janardan Thaknr v. Baldeo Prasad Singh 

1 P L T 129; 5 P L J 135 ;(1920) P 


L J 272 

Janki Prasad v. Emperor 

18 A L J 157; 21 Cr L J 337 

Jauhri Lai v. Peman 

2 TJ P L R (L.) 47 

Jesa Bhntha, In re ... 

22 Bom L R 19C; 21 Cr L J 377 

Jliabboo v. Emperor 

21 Cr L J 340 

Jhabbu v. Emperor 

21 Cr L J 385 


i • • 




• • • 


• • • 


• • # 


• • • 


Jiwa Singh v. Cliandi 
Jiwan Das v. Tharaj 

Jogai Didhnr Fakir v. Barada Kanta Bose 
Joy Chandra Dutta v. Sarajubala Debi 
Joylal & Co. v. Gopiram Bhotica 
Kabir Bakhsh v. Emperor 
Kadir Bakhsh v. Ghulam Mohammad 
Kadiri Mas than v, Sogaramall 


• • • 


• •• 


• •• 


• • 


• • • 


• • • 


• •i 


Kailash Nath Roy v. Kamakhya Charan 
Kali Das v. Prasanna Knmar 
Kaliaperumal Naidu v. Emperor 
Kaluram v. Piari Lai 
Kalyan Mai v. Kishen Chand 
Kampa Devi v. Kishori Lai 

Kampta Siroman Prasad Singh v. Narpat Gir Gossairi 
Kandaswami v. Knppa Moopan 


• » 


• • • 


Ml 


Kandregula Anantha Rao v. Kandikonda Snrayya 

Karamatullah v. Emperor 
Karman v. Bishna 
Kartick Mondal v. Madhab Mondal 
Kasem Ali v. Emperor 
Kesar Din v. Emperor 

Keshrimal v. Kadhai 
Khaira v. Nathn 
Khairati v. Indar 

Kherode Behari Gossami v. Narendra Lai Khan 
Khodeja v. Ghulam Nabi 
Kifayat Ullah Khan v. Sri Raghnnathji 
Kishen Lai v. Rnpram 
Kishori Mohan Bagohi v. Hari Das Bysack 
Kohanraj Vasanji Halai v. Emperor 
Koorathalwar Chetty, In re 

Kora Lai v Punjab National Bank, Limited, Multan 
Kottamiddu Ranga Reddi, In re 


• • • 


Krishna Das Law v. Golam Nabi 

Kristo Das Law ▼. Kalimuddin Bhuia 

Kuldip Narayan Rai v. Banwari Rai 

Kunjman v. Jagannath 

Lai Bohari v Parkalli Koer 

Labhu Bam v. Nathu 

Lad uram- Nath mull v. Nandalal Karuri 

Lakshmi Yenkayamma Rao v. Venkataratnam 

Lai Basant Singh v. Lai Sripat Singh 

Lai Nilmani Nath Sahi Deo v. Baldeo Das Birla 

Laxman v Govind 
Laxman v. Narayan 
Lockloy v. Emperor 


• • • 


• • 


• • • 

• • • 

•M 

• • • 

• • • 

• • • 


• • 


• • 




• t 


• • • 


• M 


• • • 


• M 


IM 


l • • 


• • • 


• • • 


• • • 


1 L 39; 73 P L R 1920 
6PWR 1920; 14 P L R 1020; 1 L 105 
•Calcutta High Court 
23CWN 87« 

31 C L J J 67 

1 L iOO; 21 Cr L J 385; 95 P L R 1920 

2 U P L R . L.) 66; 30 P W R 1920 
38 M L J 198; 1 1 L W 197; ( 1920; M W N 18"; 43 

M 433 

•Calcutta High Court 
30 C L J 496; 24 C \V N 269; 47 C 446 
11 L W 120; 21 Cr L J 327 

1 L 92; 92 P L R 1920 

17 A L J 888; 1 U P L R (A.) 95; 41 A 643 

18 A L J 447 
7 O L J 70; 2 U P L R (J. C. 4’; 23 O C 25 ... 
38 M L J 29’; 11 L W 221; U920) M W N 181; 

27 M L T 96; 43 M 421 

38 M L J 256 (1920) M W N 187; 27 M L T 
184; II L W 390 

18 A L J 284; 2 U P L R (A) 101; 21 Cr L J 372 

2 U P L R ( L.) 49 
•Calcutta High Court 

47 C 154; 31 C L J 192; 21 Cr L J 386 
3PWR 1920 Cr; 2 U P L R (L ) 21; 4 P L R 
1920; 21 Cr L J 319 

•Nagpur Judicial Commissioner Court's 
2 U P L R <L.) 88 
•Lahore High Court 
23 C W N 453 

1 L 45; 63 P L R 1620 
18 A L J 105; 2 U P L R (A.) 53 

2 U P L R lA ) 94 
47 O 164 21 Cr L J 391 
21 Cr L J 343 
11 L W 144; (1920) M W N 346; 21 Cr L J 309 
2U P L R(L.) 91; 118P LR 1920 

38 M L J 97; 1 1 LW 331; 21 Cr L J 354; 43 M 
450; (1920) M W N 39H 
•Calcutta High Court 

•Caloutta High Court ... 

2UPLR (Pat.) 31; 1 P L T 126; 5 P L J 251 
2 U P L R (A) 74; 18 A L J 326; 42 A 359 
18 A L J 110; 2 U P L R (A.) 50; 42 A 309 
2UPLR (L ) 52 
31 0 L J 160; 47 0 555 
•Madras High Court 
7 O L J 11 

5 P L J 101; (1920) Pat 73; l P L T 14«- 2 U P 
L R (Pat.) 69 
16 N L R 87 

•Nagpur Judioial Commissioner’s Court 
11 L W 130; (1920) M W N 137; 38 M L J 209; 
43 M 411; 21 Cr L J 297 * 


• • • 


• • • 


• • • 


• • • 


• • • 


• • 


• • • 


• • • 


Ml 




• • I 


638 

869 

35 

17 

638 

94 

288 

673 

19 

657 

676 

993 

935 

509 

663 

261 

778 

993 
63 

665 

600 

189 

599 

963 

45 

981 

534 

320 

6V7 

852 

24 

615 

994 

479 

152 

990 

720 

310 

845 
230 
354 
999 
679 
469 
816 

722 

92 

507 

179 

846 
22 
82 

747 

629 

485 

27 

499 

652 

845 



Vol. LVl 


INDIAN OASES. 


5 


• • • 


• • 


• * • 


• • 


• • 


• « 


• • * 


• • 


• • • 


• • • 


• M 


• • • 




• • • 


« • • 


• • • 


Ml 


IM 


Ml 


• •• 






Ml 


I • * 


» • « 


Ml 


Lodna Colliery Co., Ltd. v. Bepin Behary Bose 
Lorinda Ram Sewa Bam v. Emperor 
Low v. Low 

Ma Hnit v. Hashim Ebrahim Meter 
Ma Hnit v. Maung Po Pu 

Madhav Krishna Deshpande v. Shiddaya Dnnappaya 
Madras and Southern Maharatta Bailway Co., Ltd. 
v. Mattai Subba Bao 

Mahabir Singh v. Sant Bakhsh 

Mahamad Guran v. Basaiat Ali 

Mahamad Ibrahim v. Mahamad 

Muhammad Maracayar & Son v. Oakloy Bowden 

& Co. 

Mahdei v. Beni Prasad 
Maiku Lai v. Nazir Ahmad 
Makhni v. Farzand Ali 
Malawa Ram v. Madan Gopal 
Mallappa Bharmappa v. Hanmappa Mardeppa 

Mallhu v. Megh Raj 

Maneklal Motilal v Mohanlal Naiotamdns 
Mani Ram v. Jodha Singh 
Mani Singh v. Allah Ditta 
Manilal Dalpatram v. Nandlal Keskavlal 
Manmatha Nath v. Kshetra Nath 
Mannu v. Patia 

Mansab Ali v. Sakhawat Hasain 
Mantajaliv. Emperor 
Martand Trimbak v Gaya Apaji 
Masihuddin v. Matu Ram 
Masumbi v. Dongar Singh 
Mata Bux Lai v Brij Mohan 
Mata Prasad v. Emperor 
Matru Mai v. Durga Kunwar 


Mohammad Khan v.Fazal Dad 
Mohan Lai Shah v Jahury Lai Shah 
Mohendra Nath C hakrnbuitty v. Ramtaran Banda 
papadhya 

Mohidin Karim v. Emperor 
Mojiram v Sagarmal 
Moman v. Dhanni 

Moni Mohan Banerjee v. Anoraddi Chowkidar 
Monmohan Ghose v Narain Chandra Das 
Mool Raj v. Niadar Mai 
Motiram v. Hadhabai 

Muhammad Abul Hasan v. Ramnath Misra 
Muhammad Mohsin Khan v Sheo Prasad 
Mohammad Mushtaq Ali Khan r. Bankey Lai 
Mukh Pam v. Harjas 
Mumtaz Ali v. Dullah 
Munsa Ram v. Ganga Bam 
Munshi Singh v. Emperor 
Muntazim Husain v. Ahmad Husain 
Murgeppa Basappa v. Kolava Golappa 
Murli Dhar v. Babu Pam 
Muthiah Chettiar v Periyan Kone 
Muthu Chettiar v. Muhammad Hussain 
Muthusami Gurukkal v. Meenammal 
Nagindas Chanusa, in re 
Nanda Lai Bose v. Ashutosh Ghose 
Nandlal v. Narayan 
Nanka urf Natha v. Emperor 
Narain Singh v. Deputy Commissioner of Partabgarh 


1PLT84 

1 L 35, 21 Cr L J 3S9; 76 P L R 1920 
12 Bur L T 199 

38 M L J 353; 18 A L J 836; (1920) M W N 319; 

2 U P L R (P. C.) 68; 22 Bom L R 531 P. C. 
(1920) M W N 176; 31 C L J 87; 11 L W 253; 

2 U P L R (P. C.) 4°; 27 M L T 139 P. C. 
22 Bom L R 79 

(1920) M W N 198; 11 L W 358; 1 8 M L J 360; 
28 M L T 49 

2 U P L R (J. C.) 29; 7 0 L J 13 
•Calcutta High Court 
22 Bom L R 121; 44 B 372 


Ml 


• • • 


• M 


• « 


• • f 




Ml 


Ml 


• * « 


11 L W 1 

18 A L J 171; 21 Cr L J 24?; 42 A 214 
70LJJ10 

18 A L J 232; 2 U P L R (A.) 90: 21 Cr L J 3 8 
166 PR 1919 * 

22 Bom L R 2( 3; 44 B 297 
2 U P L R (L.) 76 
22 Bom L R 226 
2UPLRIB. R.) 19 
•Lahore High Court 

22 Bom L R 133 
•Calcutta High Court 
•Allahabad High Court 
7 0 L J 24; 2 U P L R (J. C.) 33 

21 Cr L J 317 

12 Bom L R 106; 44 B 316 
1 L 109; 96 P L R 1910 
•Nagpur Judicial Commissioner’s Court 
•Allahabad High Court 

18 A L J 371; 21 Cr L J 362 
(1920) M W N 338; 18 A L J 396; 38 M L J 419 
11 L W 529; 2 U P L R (P. C.) 76; 22 Bom 
R 653; 32 C L J 121 P. C- 
149 PR 1919 
31 C L J 163 

23 C W N 1049; 31 C L J 357 

22 Bom L R 164; 21 Cr L J 369; 44 B 400 
•Nagpur Judicial Commissioner’s Court 

1 L 31; 72 P L R 1920 
•Calcutta High Court 
•Calcutta High Court 
18 A L J 208; 2UPLR (A.) 64; 42 A 260 
•Nagpur Judicial Commissioner’s Court 
7 O L J 286 
2U P L R (B. R.) 35 
18 A L J 440 

1 L 61; 69 P L R 1920; 42 P W R 1920 
7 O L J 289 

2 U P L R (A) 71; 18 A L J 282; 42 A 334 
18 A L J 324; 21 Cr L J 365 
70LJ64;2UPLR(J.C.) 44; 23 O 0 13 
22 Bom L R 91; 44 B 327 
18 A L J 121; 2 U P L R (A.) 41; 42 A 311 
(1920; MWN 16; 11 L W 311 
•Madras High Court 

38 M L J 291; (1920; MWN 25? ; 43 M 464 
22 Bom L R 184; 21 Cr L J 37 1 
•Calcutta High Court 
•Nagpur Judicial Commissioner’s Court 
18 A L J 321; 2 U P L R (A) 87; 21 Cr L J 368 
7 0LJ22 


• • • 


• * 


• • • 


Ml 


Ml 


• • 


• • • 


Ml 


113 

997 

269 

793 

791 

332 


764 

495 

646 

657 

671 

194 

657 

478 

763 

814 

992 

949 

882 

630 

610 

642 

932 

603 

477 

627 

865 

415 

966 

730 


969 

14 

767 

96 

849 

60 

869 

212 

709 

315 

63 

641 

930 

991 

879 

634 

889 

733 
629 
361 

74 
78 
7 f 3 
676 
851 
516 
328 

734 
601 








6 


INDIAN OaSkB. 


[mo 




• • ■ 


• • • 


Narain Singh v. Deputy Commissioner, Partabgarh 
Narain Singh v. Deputy Commissioner, Partabgarh 
Karbari Hari Yaidya v. Ambabi Balkrishna 
Nathu Ram y. Barey 
Kathuram v. Jagannath 

Katvarlal Girdharlal v. Banohhod Bhagwandas 
Nazar Husain v. Emperor 
Noor Bibi v. Aahanulla 

Norendra Bhusan Roy v. Jotindra Nath Roy 
Kowroji Pulumji v. Laxman Moreshwar Deshpande 
Nur v. Fateh Mohammad 

Olappamananna Nanakal v. Secretary of State for 
India 

Ottaprakal Thazatb v. Cbarichai Pallikal 

Pandurang Narayan Samanc v. Bhagwandas Atma- 
ramshet 

* * * 

Panna Lal-Lachhman Das v. Hargopal-Khubi Ram 

Parvati Devanna Jagadal v. Shrinivas Bamchandra 

Patil 

Pitambar Chandra Shaba v. Nishi Kama Saba 
Ponnambala Pillai v. Annamalai Chettiar 


Poosathurai r. Kannappa Chettiar 


Prasanna Kumar v. Lai Mian 

Prasanna Kumar Sil v. Kamini Sundari Dasi 

Prasunna Ghosbami v. Gopal Lai 

Pratap Narain Singh v Shiam L all 

Pratt, T. It. v. Emperor 

Premsukhdas v. Namdeo 

Promotha Nath Ganguly v Amiraddi Sheikh 

Pusarla Peda Brahamaj v. Krishnama Chariar 

Badha Kanta Lai v. Bhagawat Prasad 

Radha Kishan v. Emperor 

Radha Kishuu v. Khurshed Hossein 

Radhika Mohan Boy v. Uttam Parbut 

Raghavachari v. Paramaswami Pillai 

Raghubar Singh v. Emperor 

Itaghunath v. Nathu 

Raghunath Da3s v. Sheo Kumar Kisser 

Rahim Bakhsh v Channun Din 

Raj Raghubar Singh v. Jai Indra Bahadur Singh 

Raja Ram Tewari v. Bindeshari Prasad 

Rajangam Iyer v. Rajamangamer 

Rajendra Kiehore v Mathura Mohan 

Ram Raran Singh v Puja Singh 

Lam Bilas Singh v. Amir Singh 

Ram Gopal v. Secretary of Stale for India 

Bam Jas v. Chani 

Ram Lai v. Emperor 

Ram Lai v. K akhan Lai 

Ram Nath v. Sandar Das 

Bam Partab v. Emperor 

Ram Sahai v. Emperor 

Ram Singh v. Gulab Bai-Mehr Chand 
Ramanathan Pillai v. Doraiswami Ayyangar 

Ramani Mohan v. Publio Prosecutor Rhnooir. 
Ramapati Chatterjee v. Sachinandau ™ 

Ramasawmi Pillai v. Badru Nayakar 




• •• 


• • • 


• • • 

• • • 

• • • 

• • • 


• • • 


• • • 


• • • 


• •• 


• • • 

• • • 

• • • 

• •• 


• • • 


• a • 


7 0 L J91 
7 0 L J 93 

22 Bom L R 57; 44 B 192 

21 Cr L J 235 
16 N L R 106 

22 Bom L R 71] 

21 Cr L J 233 
•Calcutta High Court 
•Calcutta High Court 

22 Bom L R 2l9; 44 B 659 
•Lahore High Court 


•Madras High Court 

c8 M L J 207; 11 L W 200; (1920 MWN 279; 
27 M L T If, 9; 43 M 393 


• a a 


• • • 


• a a 


• a • 


22 Bom L R HO. 44 B 311 
1 L 80; £4 P L R 1920 


22 Bom L R 110 
24 C W N 2 If ; ?1CLJ 62 
38 M L J 230 : 11920 M W N 23"; 11 L VV 42P; 
43 M 372 F. B. 

38 M LJ 349; 11 L W 455; 18 A L J 34^; (I920‘ 
MWN 317; 2 U P L R (P. C.) 62; 22 Bom L 
R5>8 P.C. 

•Calcutta High Court 
•Calcutta High Court 
31 C L J 348 

18 A L J 1 16; 42 A 264; 2 U P L R (A.) 32 !!! 
24 C W N 403; 31 0 L J 345; 21 Cr L J 313; 47 
C (97 

•Nagpur Judicial Commissioner’s Coart 
24 C W N 151 
1 1 L W 389 

I P L T 192 
21 Cr L J 303 

18 A L J 401; (1920) MWN 303; 38 M L J 424: 

11 L W 518; 22 Bom L R 617 P. C. 
•Calcutta High Court 

II L W 173 

21 Cr L J 3 12: 1 P L T 489 

•Nagpur Judicial Commissioner’s Court 

1 P L T 114 
•Lahore High Court 

22 O C 212; 6 O L J 632; 38 M L J S02; 18 AL 
J 263; ?2 Bom L R 621; 42 A 168 P. C. 

2 U P L R(B R) 18 " 

?8 M L J 839; 11 L W 5c6 
•Calcutta High Court 
2 U P L R (B. R.) 29 
•Patna High Court 
81 0 L J 363 
•Lahore High Court 
1 P L T 7?; 21 Cr L J 269 
7 OL J 30s 
•Lahore High Court 

Ih t L i 5 l V * (A) W« *1 Cr L J 28 i 

1*AL J 381, 2 U P L R (A) 145; 21 Cr L J 
•Lahore High Court 

^M 325 J65! 11 L W 1920; M W N 1U| 43 
21 Cr L J 2'.6 
•Calcutta High Court 

n MWNH“ MLJ32J;27MLT99i 10 -«) 


a • • 


a aa 


• •• 




890 

896 

316 

107 

426 

313 

341 

435 

402 

831 

187 

770 

7C0 

544 

931 

631 

6 

C66 


447 

669 

261 

737 

37 

473 

£3 

178 

703 

247 

851 

969 

432 

812 

678 

72 

836 

210 

560 

868 

965 

228 

928 

24 

426 

687 

2Sb 

710 

4!3 

302 

1008 

610 

363 
J 07 
660 



Vol. LV] 


INDIAN OASES. 


Rarndin Rai v. Sita Bam Bai 

Rameshwar Dusadli v. Emperor 

Rameshwar Singh v. Sadanand Jha 

Ramlal v. Datfcu • • I 

Bangai Goundan v. Venkatammal 

Raoji Bhikaji v. Laxmibai 

Bavansiddappa Panohappa Umbarie v. Secretary of 
State for India 
Rowther v. Kowther 
Bupa v. Sardar Mirza 
Rupan Rant v. Pitambar Lai 
Burav. Abdul Majid 
Rustam Bao v. Dinkar Rao 
Sadanand Misra y Emperor 
Sadashiv Bab Habbu v Emperor 
Saddan v. Faiz Bakhsh 
Sadhan Chandra v. Nanda Prosad Singh 
Sadrunnisa v. Bam Bharose 
Sahu Ram Kumar v Mohammad Yakub 
Sajjad Husain Khan v. Amir Jahan 
Sakiuabai v. Shirinibai 

Sakli v. Ram Kishun Das 
Salamat AH v Ali Akbar 
Samhautta Singh v. Bhagwanti Singh 
San Paw v. Ma Yin 

Sankaran Narabiar v. Narayanan Thirumumpu 

Sarbeswar Bez Madak v. Surendrabala Dasi 
Saroop Rai y. Srikant Prasad 

Sarwar Khan y. Emperor ••• 

Sashibala Dasi v. Kamikshanath Dutt 
Satgur Prasad v. Raj Kishore Lai 

Satish Kantha Roy v. Satis Chandra 
Sawan Singh y. Rahman 

Secretary, Chief Khalsa Dewan, Amritsar v. 

Punjab National Bank, Ltd., Rawalpindi 
Sen v. Oakes 
Separjnn v. Ramdeb Bai 

Shah Mohammad Qassim v. Muhammad Masudul 
Huq 

Shahzadi Begum v. Mahbub Ali Shah 
Shankar Das v. Mathra Das 
Shankar Sana v. Shivabhai Vallavbhai 
Shankat Ali y. Anwar-ul-Haq 
Sheikh Palat y. Sarwan Sahu 
Sheo Nath 8ingh v. Munshi Ram 
Sher Khan y. Muzaffar Khan 
Sheshrao v. Maroti 
Shib Dayalv. Hans Raj 
Shohrat Singh v. Ghulam Ezid 
Shone lhakur v. Chandeshwar Jha 
Shriram y. Durgaprasad 
Shu Kyi v. Hajee Bee Bee 
Sikandarkhan Mahomedkhan, In re 
Silarbi y. Mahadu 
Sirdar Singh y. Christian 
Sita Bam v. Emperor 

Sohne Khan v. Minan 

Sokkalmga Chetty v. Krishnaswami Ayyar 

Soman Singh y. Uttam Ohand 

Soni y. Maghashiram 

Booraya y. Shwe Bwin 


311; 


251; 


2 U P L tt (B. R.) 37 

21 Cr L J H21 

2 U P L R (Pat.) 29; 1 P L T 188 
•Nogpur Judicial Commissioner’s Court 
•Madras High Court 

22 Bom L R 24°; 44 B lOt 

22 Bom L R 88; 44 B 231 
12 Bur L T 198 
•Lahore High Couit 
•Patna High Court 
•Lahore High Court 

•Nagpur Judicial Commissioner’s Court 

21 Cr L J 289 

22 Bom L R 197: 21 Cr L J 384 
•Lahore High Court 
•Calcutta High Court 

7 O L J 76 

2UPLR (A) 149; 18 A L J 445 
7 0 L J 17; 2 U P L R (J. 0.) 31 
ULW 486; 33 M L J 431: (1920) M W N 
18 A L J 499; 22 Bom L R 552 P. C. 

2 U P h R (Pat ) 31 
•Lahore High Court 
5 P L J 97; i l920 y Pat. 121 
12 Bur L T 207 

(1920) M W N SO 5; 11 L W 192; 3SMLJ 
43 M 405 

•Calcutta High Court 
2 U P L R (Pat ) 49; 1 P L T 224 
21 Cr L J 257 
•Calcutta High Court 
11 L W 334: (1920) M W N 3; 24 0 W N 
38 M L J 259; 18 A L J 225; 2 U P 
I (P. C.) 55; 22 Bom L R 451; 42 A 152 P 
80 C L J 475; 24CWN 662 
•Lahore High Court 

141 P R 1919 
24 C W N 155 
24 C W N 117 


2 U P L R (Pat.) 34 

18 A L J 328: 2 U P L R (A.) 149; 42 A 353 ... 

•Lahore High Court 

22 Bom L R *<23 

2 U P L R (L.) 85 

•Patna High Court 

2CPLR (A.) 122; 18 A L J 449 

1 L 26; 61 P L R 1920; 40PWR 1920 
•Nagpur Judicial Commissioner’s Court 

2 U P L R (L.) 77; 21 Cr L J 309 
18 A L J 195 

2 U P L R (Pat ) 67 

•Nagpur Judicial Commissioner’s Court 
12 Bur L T 217 

22 Bom L R 200; '/I Cr L J 382 
•Nagpur Judicial Commissioner’s Court 
•Patna High Court 

18 A L J 93; 2 U P L R (A.) 5 1 ; 42 A 204; 21 Cr 
L J 316 

•Lahor% High Court 

(1920) M W N 192; 11 L W 479; 38 M L J 324 
i L 69; 91 P L R 1920 
•Nagpur Judicial Commissioner’s Court 
10 L B R 103; 21 Cr L J 353 


894; 
L R 

.c. 


934 

693 

445 

418 

30 

972 

3"4 

266 

4.0 

233 

431 

38 

337 

864 

184 

222 

873 

976 

441 

941 

504 

616 

15 

253 

b6 

63i 

922 

273 

716 


486 

689 

739 

492 

560 

360 

442 

60J 

620 



8 


INDIAN OASES. 


tit 20 


Sreemanto Bharasa v. Port Canning and Land Im- 
provement Co , Ltd. 

Sri Raj K unwar v. Ganga Prasad 
Srinivasa Aiyer v. Thiruvengada Maistry 
Srinivasa Thathacharlu v. Noolamma 
Sriram Chandra v. Dharamdhar Ghose 
Sroomon Madabushi Gopalacharlu v. Emtnani 
Subbamma 

Station Master, Banaghat v. Habul Sheikh 
Stirling v. Jawala Nath Bhagwan Das 
Subbiah Pillai v. Emperor 
Subramania Iyer v. District Magistrate, Salem 

Subramania Pathar v. Appu Mudaliar 
Sundar Lai, In tl \e matter of the application of 


• • • 


• • • 


• • • 


Sundaresan, In re 


• • • 


• • • 


Sunder Khan v Meajan Chaprashi 
Surendra Mohan Sinha v. Gena Sardar 
Suresh Chandra Deb v. Emperor 
Surinarayana Iyer v. Soundararaja Iyengar 
Sursati Bibi v Bharat Rai 

t • • 

Suruj Lall v. Anant Lai 

Swaminatha Aiyar v. Rukmani Ammall 

Syam Kishore Dev. Umesli Chandra 

Tanjore Life Assurance Co. Ltd v. Kuppaunu Bow.!! 

Tara Chand v. Raj Kishore 
Tarapada Bhattacharji v. Emperor 
Tejsingh v. Patiram 

Thakarana Tejrani v. Sarupchand C hhaganbhai 
Thakurdeen v. Dubay 
Thakurji v. Nanda Ahir 

Thammanina Chinna Lakshminarasima v. Akarapu 
Yenkanna Chinniah 


• • • 


• • 


• • • 


• • • 


• • 


• • 


Thevar alias Cheruni Moothan v. Ammunni 
Tinkouri v. Emperor 

Toremull Dilsook Boy v. Kunj Lall Manohar Das 
Trailokya Nath Nath v. Radhasundari Debi 
UchauLAhir v. Basawan Ahir 
Udham Singh v. Bhagat Singh 
Ulfat Rai v. Emperor 
Umrao Bibi v. Muhammad Bakhfh 
Upendra Nath Ghose v. Dwarka Nath Biswas 
Uttam Chandra Daw v. Raj Krishna Dalai 
Yalli Mitha, In re 

Vamasi Subbayya v. Yarnasi Somalingam 
Venkatarama Aiyar v. South Indian Bank, Limited, 
Tinnevelly 


• • • 


• • • 


Yenkatasawmy Naidu v. Gurusawmi Iyor 

Venkoba Rao v. Krishnaswami Naicker 

Yiramgam Municipality v. Bhaichand 

Virchand v. Bulakidas 

Yittappa Kudva v Durgamma 

Wahid- un-nissa Bibi v. Zamin Ali Shall 

Wasudeo v. Vithal 

Woolmer v. Daly 

Yasin Ali v. Radha Gobinda 

Yu8af Khan v. Emperor 


• M 


• • # 


• • • 


Zamorin Raja Avergal of Calicut v. Unikat Kama- 
van Samu Nair 

Zarif v. Gharib Ullah 


• • t 


t • • 


♦Calcutta High Court 

7 0 L J 74; 23 0 C 46; 2 U P L R (J. C.) 91 

26 M L T 350; 10 L W 594 
II L W 246: ( 1 920 i M W N 310 
•Calcutta High Court 

38 M L J 493; 43 M 427; (1920y M W N 435 
24 C W N 195; 21 Cr L J 321 

I L 22; 62 P L R 1920; 39 P W R 1920 
(1920) M W N 7; 21 Cr L J 233 

II L W 192; (1920) M W N 105; 38 M L J 230 
21 Cr L J 246 F. B. 

11 L W 42 

18 AL J 11; 42 A 233; 2UPLR (A.) lj 21 Cr 

L 1 238 S. B. 

38 M L J 219; 11 L W 355; 27 M L T 123 

(1920) M W N 231; 21 Cr L J 348 

•Calcutta High Court 
1 P L T 1?5 

21 Cr L J 346 " 

•Madras High Court 

2DPLR(B. H.) 33 

I P L T 203 

II L W 106 

31 C L J 75; 24 C W N 463 

38 M L J 135; 43 M 333; 11 L W 684; (19’0) M 
W N 441 

2UPLR (L.) 93 

1 PLT72; 21 Cr LJ 241 " 

•Nagpur Judicial Commissioner’s Court 

22 Bom L R *09 
12 Bur LT 218 

2 u p l r (a ) 120 ;; 

38 M L J65; 11 L W 65; (1920) MWN 112; 27 M 
L T 83 
11 L W 211 

1 PL T 16?; 21 Cr L J 328 
81 C L J 162 

23 C W N 970; 30 C L J 235 
•Patna High Court 
•Lahore High Court 

21 Cr L J 276 
•Lahore High Court 
31 C L J 178 

24 C W N 229; 31 C L J 98; 47 C 377 F. B. 

22 Bom L R 195; 21 Cr L J 380; 44 463 

27 M L T 176; 38 M L J 491 


• • • 

• • • 

• • t 

• t • 


27 M L T 66; 38 M L J 108; 11 I. w 
(1920, M W N 92; 43 M 381 “ L W 

11 L W 349; 38 M L J 441 
•Madras High Court 
22 Bom L R 61; 44 B. 198 

lfL^UR^HM ^ 0 ?^ 8810061 ’ 8 Court 

IS A uiSi 1 ®' (1920J MWN 
jNagpu,- Judicial Commissiooer's Coart 

30 C L J 489; 47 C 364 
2 P L R 1920; 2 UP LRfL) io 

1920 Cr;21CrLJ336 ( ° 19i 1 P 

38 M L J 275; 27 M L T 111 
•Lahore High Court 


81* 


• • • 


• • • 


• • • 


183 


• • • 


• •• 


« • i 


W R 



• • • 


• • • 


330 

893 

688 

43Q 

463 

984 

593 

975 

105 

198 

526 

110 

684 

234 

826 

682 

618 

926 

656 

766 

164 

€60 

895 

193 

433 

964 

260 

317 


64 

641 

600 

766 

704 

226 

213 

292 

236 

790 

167 

860 

643 


452 

626 

497 

318 

717 

781 

89 

422 

798 

802 

607 

880 

121 


Table showing seriatim the pages of Volume LY of Indian Cases and the 

corresponding pages of other Law Journals and Reports. 

An asterisk ( # ) denotes cases not reported yet elsewhere. 


Page. 


1 

2 

6 

14 

15 
JG 
17 
39 
22 
24 
24 
26 

27 

28 

30 

31 

32 

35 

36 

37 
88 
45 
48 
50 

63 
65 

67 

69 

60 

64 


66 

71 

72 

74 

75 
78 
82 
83 

85 

86 

89 

92 

63 

94 

06 

97 

08 

101 


Names of cases reported. 


Shone Thakur v. Ohandeshwar Jha 
Bholi Bai v. Chimni Bai 

Pitambar Chandra Shaha v. Nishi Kanta Saha 

Mohammad Khan v.Fazal Dad 

Samhautta Singh v. Bhagwanti Singh 

Ganesh Das v. Fatteh Chand 

Jaleswar Dayal Singh v. Kam Hari Sahu 

Janhri Lai v. Peman 

Lai Behari v Parkalli Koer 

Karman v. Bishna 

Bam Bilas Singh v. Amir Singh 

Sohne Khan v. Minan 

LalNilmani Nath Sahi Deo v. Baldeo Das Birla ... 

Daulat Ram v. Champa 

BangaiGoundan v. Venkatammal 

Bishambar Nath Singh v. Basant Lai 

Labhu Bam v. Nathu 

Jaipal Rai v. Sahdeo Bai 

Anant Prasad Jha v. Banke Lai 

Pratap Narain Singh v. Shiam Lall 

Rustam Rao v. Dinkar Rao 

Kalyan Mai v. Kiehen Chand 

Soni v. Maghashiram 

Kadir Bakhsh v. Ghulam Mohammad 

Motiram v. Radhabai 

Bano Mai v. Bano Mai 

Daolat v. Panduran 

Harrington v. Dwarka Prasad Chowdhuri 
Mojiram v Sagarmal 

Thammanina Chinna Lakshminarasima v. Akarapu 
Yenkanna Chinniah 

Bansi v. Sheo Shankar 
Behari Lai v. Mohan Singh 
Raghunath v, Nathu 
Murli Dhar v. Babu Bam 


Where reported. 


2UPLR (Tat.) 57. 

147 P R 191P; 33PWR 1620. 

24 C W N 21,6; 81 C L J 62. 

149 PR 1919. 

5 P L J 97; (1920) Pat, 121. 

2 U P L R (L.) 46; 31 P W R 1920. 

♦Patna High Court. 

2 U P L R (L.) 47. 

18 A L J 1 10; 2 U P L R (A.) 50; 42 A 309. 

2 U P L R (L.) 49. 

•Patna High Court. 

•Lahore High Court. 

6 P LJ 101; (1920) Pat 73; 1 P L T 146; 2 U P 
L R (Pat.) 69. 

2 U P L R (L.) £0; 32 P W R 192C. 

•Madras High Court. 

•Allahabad High Court. 

2 U P L R (L.) 62. 

18 A L J 99. 

2 U P L R (Pat.) 58. 

18 A L J 116; 42 A 264; 2 U P L R (A.) 32. 
•Nagpur Judicial Commissioner's Court. 

[ 17 A L J 888; 1 U P L R (A.) 95; 41 A f43. 
•Nagpur Judicial Commissioner’s Court. 

2 D P L R iL.) 66^30 P W R 1920. 

•Nagpur Judicial Commissioner’s Couit. 

| 27 P W R 1920; 116 P L R 1920. 

! # Nagpur Judicial Commissioner’s Court. 

( 1920 j Pat 11. 

•Nagpur Judicial Commissioner’s Court. 

38 M L J 55; 11 L W 66; (1920) MW N 112; 27 M 
L T 88. 

•Nagpur Judicial Commissioner’s Court. 

18 A L J 220; 2 U P L R (A.) 48; 42 A 268. 
•Nagpur Judicial Commissioner’s Court. 

, 18 A L J 12'; 2 U P L R ' A ) 41; 42 A 311. 


Chimna v. Motilal 

Muthiah Chettiar v Periyan Kono ... 

Buta Bam v. Charhta Ram 

Gajadhar Singh v Basanti Lai 

Gopal Pramanik v. Kali Kanta Ghosh 

Sankaran Nambiar v. Narayanan Thirumumpu 

Wahid-un-nissa Bibi v. Zauiin Ali Shah 
Krishna Das Law v. Golam Nabi 
Premsukhdas v. Namdeo 
Jamna v. Jhalli 

Mohendra Nath Chakraburtty v, Ramtaran Banda- 
papadhya 

Gurdeo Singh v. Emperor 
Bakaji v. Mukundsingh 
Jagdish PraBad Lai v. Emperor 


I *Nagpur Judicial Commissioner's Court. 

(1920; M W N 16; 11 L W 3:1. 

2 D P L R (I, ) 60. 

18 A L J 131; 2 U P L R (A.) 34. 

•Calcutta High Court. 

(1920) M W N 205; 11 L W 192; 38 M L J 251; 
43 M 406. 

18 AL J 145; 42 A 290. 

•Calcutta High Court. 

•Nagpur Judicial Commissioner's Court. 

IS A L J 129. 

23 C W N 1049; 31 C L J 867. 

2UPLR (Pat.) 64; 21 Or L J 226, 

21 CrL J 216. 

1 P L T 63; (1920) Pat 96; 2 U P L R (Pat.) 62; 
21 Cr L J 229. 



10 


INDIAN OASES. 


[1920 


102 

105 

107 

110 


Amar Singh v. Emperor 
Subbiah Pillai v. Emperor 
Nathu Pam v. Barey 

Sundar Lai, In the matter of the application of 


• • . 

• • # 

i » * 


• • • 


113 

150 

162 

164 

156 

157 
171 
175 

177 

178 

179 

180 
184 
186 
187 
189 

193 

194 
198 


Lodna Colliery Co , Ltd. v. Bepin Behary Bose 
Girish Chandra Boy v. Secretary of State for 
India 

Keshrimal v. Kadhai 

Syam Kishore Dev. Urnesh Chandra 

Shriram v. Durgaprasad 

Uttain Chandra Daw v. Raj Krishna Dulal 

Ahmad Khan v Nabi Bakhsh 

Balmakund v. Madan Chotra 

Bur Singh v. Gujar Singh 

Promotha Nath Ganguly v. Amiraddi Sheikh 

Kuldip Narayan Rai v. Banwari Rai 

Yasin Ali v. Radha Gobinda 

Saddan v. Faiz Bakhsh 

Debendra Chandra v. Purusottam Das 

Nur v. Fateh Mohammad 

Kali Das v. Prasanna Kumar 

Tarapada Bhattacharji v. Emperor 

Mahdei v. Beui Prasad 

Subramania Iyer v District Magistrate, Salem .. 


204 

205 
207 
209 


Amir Mia v. Sarafdi Hazi 
Gitabai v. Emperor 

Ramani Mohan v. Public Prosecutor, Bhagalpore ... 
Firm Prabh Dial-Kishen Chand v. Firm Hari Chard- 


31 P R 1919 Cr; 21 Ci L J 230. 

(1920) M W N 7; 21 Cr L J 233. 

21 Cr L J 235. 

18 AL J 11; 42 A 233; 2UPLR (A.) 1; 21 Cr 
L ) 23c S. B. 

1PLTS4, 

24 C W N 184; 31 C L J 63. 

•Nagpur Judicial Commissioner Court. 

31 C L J 75; 24CWN 463. 

•Nagpur Judicial Commissioner’s Court. 

24 O W N 22!'; 31 C L J 98; 47 C 377 Ft B. 

28 P W R 1920; 117 P L R 1920. 

1 P L T 75. 

156 P W R 1910. 

24 C W N 151. 

2 U P L R • Pat.) 31 ; 1 P L T 126; 5 P L J 251. 
30 C L J -*>9; 47 C 364. 

•Lahore High Court. 

•Calcutta High Court. 

•Lahore High Court. 

30 C L J 496; 24 OWN 269; 47 C 446. 

I P L T 72; 21 Cr L .1 241. 

18 A L J 171; 21 Cr L J 24 42 A 214. 

II LW 192; (.1920> M \V N J05j 38 M L J SCO 
21 Cr L J 246 F. B. 

24 C W N 199; 2l Cr L J 252. 

21 Cr L J 253 
21 Cr L J 255. 


210 
212 

213 

214 
218 
221 
222 
226 
228 

230 

231 

233 

234 
236 
239 

247 

248 

249 

250 

251 
254 
256 
258 
261 
266 
267 


268 

269 

271 

271 

273 

282 

285 

286 
288 


Sobha Ram 

Rahim Bakhsh v Channan Din 

Moni Mohan Banerjeo v Anoraddi Chowkidar 

Udham Singh v. Bhagat Singh 

Jaggannath Prasad Singh v. Ekbal Bahadur 

Ghulam Rasul v. Regain 

Zarif v. Gharib Ullah 

Sadhan Chandra v Nanda Prosad Singh 

Uchaut Ahir v. Basawan Ahir 

Rajendra Kishore v Mathura Mohan 

Kifayat Ullah Khan v. Sn Raghunatbji 

Aptapuddin Ahmed v Jogendra Narain Tewari 

Rupan Raut v. Pitambar Lai 

Sunder Khan v Meajan Chaprashi 

Umrao Bibi v. Muhammad Bakhsh 

EUerman Rice Mills, Ltd., v Pe Gvi 

Radha Kanta Lai v. Bhagawat Prasad 

Shu Kyi v. Hajee Bee Bee 

Abdul Ganl v. Radhika Mohon 

Thakurdeen v. Dubay 

Prasanna Kumar Sil v. Kamini Sundari Dasi 
Bogla v. Khemka 

Harendra Lai v PabDa Model Co. Ltd. 

San Paw v. Ma Yin 

Joy Chandra Dutta v. Sarajubala Debi 
Rowther v. Rowther 
Ramasawmi Pillai v. Badra Nayakar 

Bejoy Chandra Rey v. Prodyot Kumar Tagore 
Low v. Low 

Sheikh Palat v. Sarwan Sahu 

Gurushiddswami v. Parawa Dundaya Narendra 
bar war Khan v. Emperor 
Emperor v. Pramatha Nath Bagohi 
Bam Lai y. Emperor 
Babulal v. Emperor 

Janardan Thakur v. Baldeo Prasad Singh 


• • • 


t • • 

••• 

• i • 


• • • 


# • • 

• •• 

• • • 

Ml 

0 0 t 

* • • 

III 

Ml 

III 

• II 


10 1 

• •• 

• 0 I 

■ 01 


•Lahore High Court. 

•Lahore High Court 
•« aluutta High Court. 

•Lahore High Court. 

1 P L T b' ; oPlJ 239. . 

•Lahore High Court. 

•Lahore High Court. 

•Calcutta High Court. 

•Patna High Court. 

•Calcutta High Court, 

18 A L J 1 06; 2 U P L R (A.) 53. 

31 O L J 3hP. 

•Patna High Court. 

•Calcutta High Court. 

•Lahore High Court. 

12 Bur L T i«4. 

1 P L T 192. 

12 Bur LT 217. 

•Caloutta High Court, 

1 ' Bur L T a«8. 

•Calcutta High Court. 

12 Bur L T 203. 

•Calcutta High Court. 

12 Bur L T 207. 

23C WN 876. 

12 Bur L T 193. 

* l M W N ? 270 8 M L J 3225 27 U L T "5 (W20) 

•Calcutta High Court. 

12 Bur L T 199. 

•Patna High Court, 

22 Bom L R 49; 44 B 176. 

21 Cr L J 257. 

30 CL J 603;2l Cr L J 266. 

1 P L T 73; 21 Cr L J 269. 

16 N L R 23; 21 Cr L J 2<0. 

1 ^ H LI 29 * 5 P L J l35 i (1920) Pafc 137; 21 Cr 

L J *72, 


Vol. LV] 


INDIAN OASES. 


11 


292 

294 

S02 

304 

305 

306 

307 
310 
313 
315 
3lfi 
817 
318 
320 

322 

324 

327 

828 

329 

330 

332 

333 

334 

336 

337 

841 

342 


351 

353 

354 

355 

356 
358 

360 

361 
363 

366 

369 

371 

375 

377 

8SO 

402 
408 

403 
407 
412 

412 

413 
415 

417 

418 


Ulfat Rai v. Emperor 
Emperor v Zohra 
Ram Partab v. Emperor 
Dharamraj v. Emperor 

Silarbi v. Mahadu 

Dharma Lakshman v. Sakharara Ramjirao 
Hako v. Nigahia 

Kherode Behari Gossami v. Narendra Lai Khan ... 

Natvarlal Girdharlal v. Ranobbod Bhagwandas 

Mool Raj v. Niadar Mai 

Narhari Hari Vaidya v Ambabi Balkrisbna 

Thakurji v Nanda Ahir 

Viramgam M unicipality v. Bhaicband 

Kandaswami v. Kuppa Moopan 

Rai Nathi v. Narshi Dullabh 
Firm Haji Ali .’an v. Abdul Jalil Khan 
Bndhmal Kevalohand v. Rama Yesu Sangle 
Kandlal v. Narayan 

Desaiappa Khalilappa Desai v Dundappa Malkappa 
Sroemanto Bharasa v Port Canning and Land Im- 
provement Co , Ltd. 

Madhav Krishna Deshpande v Shiddaya Danappaya 
Bhavirisetti Gopal Krishnayya v Pakanati Pedda 
Sanjeeva Reddy 

Ravansiddappa Panohappa Umbarje v. Secretary of 
State for India 

Ghulam Muhammad v. Ahmad Khan 
Sadanand Misra v. Emperor 
Nazar Husain v. Emperor 
Birjbasi Lai v. Emperor 


345 Lockley v. Emperor 


Radha Kishan v. Emperor 

Ekoba Govindshet v. Dayaram Narayan 

Kishen Lai v. Rupram 

Amarappa Sanabasappa v. Rachava Sugappa 
Alior Rahman v. Abdul Sobhan 
Damodar Krishna v. Collector of Nasik 
Separjan v. Ramdeb Rai 
Murgeppa Basappa v. Kolava Golappa 
Ramanathan Pillai v. Doraiswarai Ayyangar 

Shohrat Singh v. Ghulam Ezid 
Adiveppa Nagappa v. Toutappa Tippauna 
Balakrishnayya v. Venkata 'J riambakam 

Epasan Ali v. Ram Kumar Do 
Chodavarapu Narayana Row v. Chennuru Venkata- 
subba Row 

1 1 1 

Zamorin Raja Avergal of Calicut v. Unikat Karna- 
van Samu Nair 

Norendra Bhusan Roy v. Jotindra Nath Roy 

Firm of Manohar Lai Mahabir Pershad v. Firm of 

Jai Narain Babu Lai 

Faiz Ahmad v. Karm Elahi 

Sheshrao v Maroti 

Godar Ram v. Ahmad Yar Khan 

Baij Nath Singh v. Arjun Singh 

Ram Nath v. Sandar Das 

* • ••• 
Masumbi v. Dongar Singh 

Arumuga The van v. Meera Ibrahim 

Ramlal v. Dattu 

Rupa v. Sardar Mirza 

Wasudeo v. Vithal 


21 Or L J 278. 

21 Cr L J 278. . 

18ALJ 229; 2U P L R(A.) 97; 21 CrLJ286. 
2 U P L R (A.) 61; 18 A L J 300: 21 Cr L J 288; 
42 A 845. 

•Nagpur Judicial Commissioner’s Court. 

22 Bom L R 52; 44 B 185. 

•Lahore High Court. 

23CWN 453. 

22 Bom L R 71. 

18 A L J 208; 2 U P L R (A.) 54; 42 A 260 
22 Bom L R 57; 44 B 192. 

2 U P L R (A ) 120 
22 Bom L R6I; 44 B. 198. 

38 M L J 20?; 11 L W 221; (1920) M W N 181; 

27 M L T 96; 43 M 421. 

22 Bom L R 64; 44 B 321. 

•Lahore High Court 

22 Bom L K. 68; 14 B 2'3 

•Nagpur Judicial Commissiouer’s Court. 

22 Bom L R 76; 44 B 227. 

•Calcutta High Court. 

22 Bom L R 79. 

11 L W184; (1920) MffK 152; 38 M L J 228. 

22 Bom L R 88; 44 B 23 4. 

•Lahore High Court. 

21 Cr L J 289. 

21 Cr L J 293. 

2 U P L R (A.) 6 C ; 18 A L J 254; 21 Cr L J 294; 

42 A 327. 

11 L W 130; (1920) M YV N 137; 38 M L J 209; 

43 M 411; 21 Cr L J 297. 

21 Cr L J 303. 

22 Bom L R 82. 

2 U P L R vA ) 94. 

22 Bom L R *6; 44 B 23', 

•Calcutta High Court. 

22 Bom L R99, 41 B 261. 

24 C W N 117. 

22 Bom L R91; 41 B 327. 

38 M L J65; 11 L VV 45; (1920; M YV N 114; 43 
M 325. 

18 A L J 195. 

22 Bom L R 91; 44 B 255. 

38 M L J 86; U L W 379; (1920) M YV N 272; 

27 M L T 142; 43 M 398. 

•Calcutta High Court. 

33 M L J 77; (1920) M YV N 129. 

38 M L J 275; 27 M L Till. 

•Calcutta High Court. 

•Lahore High Court. 

2 D PL R iL.l 64. 

•Nagpur Judicial Commissioner’s Court. 

•Lahore High Court. 

7 O L J 237: 2 U P L R (J. C.) 74. 

•Lahore High Court. 

•Nagpur Judicial Commissioner’s Court, 

•Madras High Court 

•Nagpur Judicial Commissioner’s Court, 

•Lahore High Court. 

•Nagpur Julioial Commissioner’s Court. 


12 


INDIAN OASES. 


[1920 


426 

426 

480 

431 

432 

433 

435 

436 
438 

441 

442 
442 

444 

445 
447 


449 

460 

452 


463 

465 

466 

469 

470 
473 

476 

477 

478 

479 

481 

481 

484 

435 

486 


Bara Gopal v. Secretary of State for India 
Nathnram v. Jagannath 
Aziz Khan v. Sarajubala Debi 
Rura v. Abdul Majid 
Radhika Mohan Boy v. Uttam Parbafc 
Tejsingh v. Patiram 
Noor Bibi v. Ashanulla 
Srinivasa Thathacharlu v. Noolainma 
Ananda Chandra Pati v. Sadananda Pati 
Sajjad Husain Khan v. Amir Jahan 
Ganpati v. Dada 

Shah Mohammad Qassim v. Muhammad Masudul 
Huq 

Chokkalingam Chetty v. Lakshmanan Chetty 
Rameshwar Singh v. Sadanatid Jha 
Poosathurai v. Kannappa Chettiar 


• • • 


• • 




• • • 


• • 


• at 


• • 


• • • 


• • • 


Ml 


• •• 


Bhanjisingh v. Bhagwati Prasad 
Basanta v. Dhanna Singh 

Venkatarama Aiyar v. South Indian Bank, Limited, 
Tinnevelly 


Sriram Chandra v. Dharamdhar Chose 

Emperor v. Julua 

Akbar v. Emperor 

Koorathalwar Chetty, In re 

Devidin v. Narayanrao 

Pratt T. R. v. Emperor 

Sita Ram v. Emperor 


Ml 


• • • 


• • • 


Mantajali v. Emperor 
Makhni v. Farzand Ali 
Kesar Din v. Emperor 

Amolaksao v. Eknath 
Bishambhar Nath v. Girdhari Lai 
Brij Mohan Pathak v. Doobhajan Pathak 
Lai Baeant Singh v. Lai Sripat Singh 
Satgur Prasad v. Raj Kishore Lai 


• • • 


490 

492 

493 
495 

497 

498 

499 

500 

501 

502 

603 

604 
606 
507 
609 
510 
611 
516 
617 


518 


Ml 


• • • 


Ohandika v. Sheoraj 

Sooretary, Chief Khalsa Dewan, Amritsar v. 

Punjab National Bank, Ltd., Rawalpindi 
Arunachella Chettiar v. Municipal Council of 
M ay a vara m 

Mahabir Singh v. Sant Bakhsh 

• • • 

Venkoba Rao v. Krishnaswami Naioker 
Amanat Khan v. Miyan Khan 
Laxman v Govind 

Kailash Nath Roy v Kamakhya Charan 

Narain Singh v. Deputy Commissioner of Partabtrarh 
Sirdar Singh v. Christian 
Mansab Ali v. Sakhawat Hasain 
Sakli v. Ram Kishun Das 
Budhai Singh v. Karan Singh 
Kristo Das Law v. Kalimuddin Bhuia 
Jiwan Das v. Tharaj 

Anowor Ali Khan v. Azizor Rahaman Khan 
Jadunath Kunwar v. Dharam Narain 
Nanda Lai Bose v. AshutoBh Ghose 
Gill v. Lingamallu Varada Raghavayya 


31 CL J 363. 

1'6N L R 106. 

•Calcutta High Court, 

•Lahore High Court. 

•Calcutta High Court. 

•Nagpur Judicial Commissioner’s Court. 
•Calcutta High Court. 

11 L W 246; (1920; M W N 310, 

5 P L J 140. 

7 O L J 17; 2 U PLR (J. C.) 31. 

•Nagpur Judicial Commissioner’s Court. 

2UPLR (Pat.) 34. 

(1920) M W N 22®; 11 L W 217; 38 M L J 224. 
2UPLR (Pat.) 29; 1 P L T 188. 

38 M L J 349; 11 L W 455; 18 A L J 344; (1920) 
M W N 317; 2 U P L R iP. O.) 62; 22 Bom L 
It 518 P. C. 

•Nagpur Judicial Commissioner’s Court. 
•Lahore High Court. 


27 M L T 66; 38 M L J 108; 11 L W 81; 

(1920) MW N 92; 43 M 381. 

•Calcutta High Court. 

18 A L J 96. 42 A 202; 21 Cr L J 305. 

80 P R 1919 Cr; 21 Cr L J 3C6. 

H L W 144; (1920) M W N 346; 21 Cr L J 809. 
21 Cr L J 310. 

24 C W N 403; 31 0 L J 345 ; 21 Cr L J 313; 47 
C 697. 

18 A L J 93; 2 U P L R (A.) 61 ; 42 A 201; 21 Cr 

L J 316. 

21 Cr I. J 317. 

48 A L J 232; 2 U P L R (A.) P0: 21 CrLJ 318 
3 P W R 1920 Cr ; 2 U P L R (L ) 21; 4 P L R 
1920; 21 Cr L J 319. 

16 N L R89. 

7 O L J 1; 2 U P L R (J. C.) 46; 23 O C 18. 

•Patna High Court. 

7 O L J II. 

11 L W 384; (1920) M W N 3; 24 C W N 894- 
38 M L J 269; 18 A L J 236; 2 U P L R 
(P. 0 ) 66; 22 Bom L R 45L 42 A 162 P. C 
7 O L J 28. 

141 P R 1919. 


• • • 


• • • 


• i • 


Fateh Bahadur Singh v. Nagendra Bahadur Singh 


(1920) M W N 229; 11 L W 202; 38 M L J 222 
2 U P L R (J. C.) 29; 7 O L J 13. ' 

•Madras High Court. 

7 O L J 20. 

16 N L R 87. 

•Caloutta High Court. 

7 O L J 22. 

•Patna High Court. 

7 O L J 24; 2 U P L R (J. 0.) 33. 

2 U PLR (Pat) 31. 

7 O L J 26. 

•Calcutta High Court. 

6 P W R .920; 14 P R 1Q20; 1 L 106 
•Calcutta High Court 

7 .c°^ 6 h^ L L J (j - 0j 87i 23 0 0 

3 ^l\^ 9 4 V«V.V^ (,920,UWX12 ^ 

7 O I, J 60i 2 U P L B (B. B.) 1. 


Vol. LV] 


INDIAN OASES. 


13 


620 

622 


626 

627 

629 

631 

533 

534 
536 
638 


540 

641 

643 

544 

646 

647 
660 

556 

667 

6fS 

660 

673 

676 

685 

687 

688 
691 
593 
693 

599 

600 
607 

eos 

609 
010 

610 

615 

616 

618 

619 

621 

624 

626 

628 

629 

630 

631 
634 
636 

638 

639 
Oil 

642 

643 


• • i 


• H 


Ml 


Ml 


• • • 


• • » 


• » » 


Ml 


Ml 


• • • 


’ « « 


» f 


• * • 


Shankar Das v. Matkra Das 

Haridas Ranohordas y. Mercantile Bank of India, 
Ltd. 

• • • 

Subramania Pathar v. Appu Mudaliar 
Martand Trimbak v. Daya Apaji « 

Muntazim Husain v. Ahmad Husain 
Parvati Devanna Jagadal v. Shrinivas Ramcliandra 
Pa til 

• • • 

Dundigalla Kesavalu v. Kalavaguntla Rajaram 
Kampta Siroman Prasad Singh v. Narpat Gir Gossain 
Ibrahim Goolani Husenbux v. Nihalchand Waghmul 
Chintamanibhatla Venkata Reddi Pantulu Garu v. 
Rani Saheba of Wadhwau 


Ganapati Nagappa v. Nagabhatta Shitarambhatta 
Thevar alias Cheruni Moothan v. Ammunni 
Braja Sundar Deb v. Bhola Nath 
Pandurang Narayan Samanc v. Bhagwandas Atma- 
ramshet 

• • • 

Arabalavana Pandara Sannidhi v. Advocate-General 
of Madras 

• • • 

Ariatullah v. Sashi Bhusan Hnzrah 

Raj Raghubar Singh v. Jai Indra Bahadur Singh .. 

Suruj Lall v Anaut Lai 
Mahamad Ibrahim v. Mahamad 
Abdul Hakim v. Kulsura 
Sen v. Oakes 

Ganpat Rao v. Kuar Daulatsha 
Muthusami Gurukkal v. Meenammal 
Dolatsangji Surajmalji Darbar v. Bawabhai Damn, 
bhai Desai 

• • i 

Ram Jas v. Chani 

• • • 

Srinivasa Aiyer v. Thiruvengada Maistry 
Chhotubhai Govindji v. Secretary of State for India 
Station Master, Banagbat v. Habul Sheikh 
Rameshwar Dusadli v. Emperor 
Kaliaperumal Naidu v. Emperor 
Tinkouri y. Emperor 
Y'usaf Khan v. Emperor 

Amrit Mander v. Emperor 
Buta y. Ali Bakhsh 

Manilal Dal pat ram v. Naudlal Keshavlal 
Ram Singh v Gulab Rai-Mehr Chand 
Kartick Mondal v. Madhab Mondal 
D.ilichand Shivram Mar wadi v. Lotu Sakharam 
Pardhi 

Ml 

Surinarayana Tyer v Soundararaja Iyengar 
Chandanmal Hambirmal liundekari y. Bhaskar 
Waraan Deshpande 
Inayat v. Darbara Singh 
Balubhai Hiralal v Nanalal Bhagubhai 
Venkatasawmy Naidu v. Gurusawmi Iyor 
Amjad v. Hasrat 

Lakshmi Venkayamma Rao v. Vonkataratnam 
Mani Singh v. Allah Ditta 
Sarboswar Bez Madak v Surendrabala Dasi 
Mumtaz Ali v. Dullah 
Hiralal v. Dagdoo 
Jagmohan Singh v Ragho Ram 
Bejoy Lai Seal y. Nayan Munjari Dassi 
Muhammad Abul Haaan v. Ramnath Misra 
Manmatha Nath v. Kahetra Nath 
Varnasi Subbayya v. Varnasi Somalingam 


• • • 


•Lahore Higli Court. 

38 oon J 8 r 8 n 18 A L J 359; MWN 312- 

22 Bom L R 545; 2 U P L R p C » 78 P C ’ 

11 L W 42. ‘ 

12 Bom L R 1C 6; 44 B 246. 

7 O L J 64; 2 U P L K (J. C.) 44; 23 O C 13. 

22 Bom L R 110. 

H L W 35; f8MLJ 29: (1920 * M VV N 122 
7 O L J 7U; 2 L T P L R (J. C.j 41: 23 O C 25 
22 Bom I. R 113; 44 B 366. ° 26 * 

38 M L J 393; 11 L W 451; 18 A L J 357- (192'A 

(“amP. c. B ° n ‘ L H 51,1 > k 

22 Bom L R 118. 

II L W 211. 

24 C W N 153; 2 U P L R (P. C.) 1 P. C. 

22 Bom L R 120, 44 B 341. 

38 M L J 201; 11 L W 219; 27 M L T 100 
24CWN73. 

22 O C 212; 6 O L J 632; 38 M L J 302; 18 4 I 
J 263; 22 Bom L R 621; 42 A 168 PC 

1 P L T 20 3. 

22 Bom L R 124; 44 B 372. 

2 U P L R (Pat ) 103. 

24 C W N 155. 

♦Nagpur Judicial Commissioner’s Court 
38 M L J 29.’; (1920; M VV N 25?; 43 M 4$4. 

22 Bom L It 127; 44 B 377. 

♦Lahore High Court, 

26 M L T 350; 10 L VV 694. 

22 Bom L R 146. 

24 C W N 196; 21 Cr L J 321. 

21 Cr L J 321. 

11 L VV 120; i 1 Cr L J 327. 

1 P L T 15?; 21 Cr L J 328. 

2 P L R 1920; 2 U P L R (L.) 19; 1 P VV R 

1920 Cr; 21 Cr L J335. n 

21 Cr L J 336. 

•Lahore High Court. 

22 Bom L R 133. 

•Lahore High Court. 

•Calcutta High Court. 


22 Bom L R 136. 

•Madras High Court. 

22 Bom L R 140. 

•Lahore High Court. 

22 Bom L R 143; 44 B 446. 

11 L W 349; 38 M L J 441, 

•Caloutta High Court. 

•Madras High Court. 

•Lahore High Court. 

•Calcutta High Court. 

7 O L I 289. 

•Nagpur Judicial Commissioner’s Court 
7 0 l<J 304. 

24 C VV N 294; 47 C 331; 31 C L J 372 
7 0 L J 286. 

•Caloutta High Court. 

27 M L T 176; 3? M L J 491. 


INDIAN OASES. 


[1920 


14 


Ml 


* • • 


• • • 


645 Mahamad Quran v. Baaarat Ali 
6 IS Salamat Ali v Ali Akbar 
650 Bamapati Chatterjee v. Saohinandan Nandi 
652 Laxman v. Narayan 

663 Jogai Didhur Fakir v. Barada Kanta Bose 
655 Kadiri Masthan v. Segammall 


657 Maiku Lai v. Nazir Ahmad 
653 Abarthoraman Kutti v Ittiknparambilathan 
659 Bakhtawar v. Naushad Ali 

663 Tanjoro Life Assurance Co. Ltd v. Kuppanna Bow... 
666 I Ponnambala Pillai v. Annamalai Chettiar 


• • • 


069 Prasanna Kumar v. Lai Mian 

671 Mahammad Maracayar & Son v. Oakley Bowden 
& Co. 


673 

674 
676 

678 

679 
679 
682 
684 

635 

689 

689 

697 

698 

703 

704 

707 

709 

710 

711 

716 

717 

718 

720 

721 

721 

722 


730 

731 

733 

734 

735 

736 

737 
739 
711 
743 
745 
747 
761 
752 
764 


Janki Prasad v. Emperor 
Bhudhar Mai y. Ramchander 
Jhabboo v. Emperor 
Raghnbar Singh v. Emperor 
Kohanraj Vasanji Halai v. Emperor 
Harihar Prasad v. Emperor 
Suresh Chandra Deb v. Emperor 
Sundaresan, In re 


• at 


• • • 


Emperor v. Turezi 

Azizul Jabarkhan v. Emperor 

Satish Kantha Roy v. Satis Chandra 

Kandregula Anantha Rao v. Kandikonda Surayya 


Bhagwati v Chaoli 

Puaarla Peda Brahamaj v. Krishnama Chariar 
Trailokya Nath Nath v Radhasundari Debi 
4nachallam Chetty v. Ma U Tha 
Monmohan Ghose v. Narain Chandra Das 
Ram Lai v. Makhan Lai 
C'hetty S T. S V v V. N. Vadanvetty 
Sashibala Dasi y. Kamikshanath Dutt 
Virchand v Bulakidas 
Chetty Firm, T. A. R A M. y. Solomon 
Khairati v. Indar 
Sooraya v. Shwe Bwin 
Barfi Lai v. Emperor 
Kottamiddu Hanga Reddi, In re 


• • 


7eo 


Mata Prasad v. Emperor 

Chairman of the Howrah Municipality v. Barada 
Prasanna Pain 

Munshi Singh v. Emperor 
Nanka urf Natha v. Emperor 
De Souza v. Emperor 
Buddhu v Emperor 
Prasunna Ghoshami v. Gopal Lai 
Sawan Singh v. Rahman 
Hla Maung v. Ma Toko 
Jagat Chandra v. Biswambhar Roy 
Shaukat Ali v. Anwar-ul-Haq 
Laduram-Nathmull v. Nandalal Karuri 

Ha® A a bo“v H S „ T bh S 4rhand Baro C ° ’ Ud ' 

C ° • LW. 
• • • 

Ottaprakal Thazath v. Charichai Pallikal 


•Calcutta High Court. 

•Lahore High Court. 

•Calcutta High Court. 

•N’agpur Judicial Commissioner’s Court. 
•Calcutta High Court. 

38 M L J 198; 11 L W 167; (1920) M W N 18'; 43 
M 433 

7 O L J ?10. 

(19.0) M W N 143; 11 L W 215; 27 M L T 92. 

7 0 L J 240. 

36 M L J 135; 43 M 333; 11 L W 581; (19:0) M 
W N 441. 

38 M L J 239 ; (1920) M W N 235; 11 L W 429 
43 M 372 F. B. 

•Calcutta High Court. 

n l w i. 


18 A L J 157; 21 Cr L J 337. 

1 P L T 127; 21 Cr L J 338. 

21 Cr L J 340. 

21 Cr L J 342; 1 P L T 489. 

21 Cr L J 313. 

21 Cr L J 343. • 

21 Cr L J 346. 

38 M L J 219; 11 LW 355; 27 M L T 123; 

(1920) M W N 231; 21 Cr L J 348. 

21 Cr L J 349. 

21 Cr L J 352. 

30 C L J 475: 24CWN 662. 

38 M L J 256 (1920) M W N 187; 27 M L T 
134; 11 LW 390. 

2UP L RIL.) 79. 

1 1 L W 389. 

23 C W N 970; 30 C L J 235. 

10 L B R 84; 12 Bur L T 2*5. 

•Caloutta High Court. 

7 0 L J 30*. 

10 L B R 87; 12 Bur L T 265. 

♦Calcutta High Court. 

•Nagpur Judicial Commissioner’s Court. 

10 L B It P6. 

•Lahore High Court. 

10 L B R 103; 21 Cr L J 353. 

21 Cr L J 3:3. 

38 M L J 97; H LW 33! ; 21 Cr L J 354- 43 M 
450; (1920) M WN 39*. 

18 A L J 371; 21 Cr L J 362. 


• • • 


• • 


*M 


• • • 


31 C L J 127; 24 C W N 416; 21 Cr L J C63. 

I 18 A L J 324.21 Cr L J 365. 

18 A L J 321; 2 U P L R ( A) 87; 21 Cr L J 366. 
IS A L J 160; 42 A 272; 21 Cr L J 367. 

2 U P L R (A) 87; 18 A L J 411; 21 Cr L J 863 
31 0 L J 84S. 

•Lahore High Court. 

12 Bur L T 195. 

•Calcutta High Court. 

2UPLR (L.) 85. 

31 C L J 160; 47 C 555. 

12 Bur L T 194. 

•Nagpur Judicial Commissioner’s Court. 

0 23°M L T 49 " L W 868i 38 M L J 36Cj 

88 M L J 207; It L W 200; (1920 M W N 279* 
27 M L T 169; 43 M 893. 1 


Vol. LV] 


INDIAN OASES. 


J5 


763 

7«3 

766 

766 

767 
770 

778 

781 

784 

786 

786 

790 

791 


793 


Malawa Ram v. Madan Gopal 
Muthu Chettior v. Mukammad Hussaia 

I”" lU °? k B °yj- Kunj Lall Mauohar Das ... 
Swammatha Aiyar y. Rukmani Ammall 

Mohan Lai Shah v Jahury Lai Shah 
01 Ind? a manaUna NaDakal v * Secretary of State for 

Joylal & Co. v. Gopiram Bhotica 
Yittappa Kudva y Durgamma 
Baranashi Mazumdar v. Sudarasan Das 
Bhubneshwari Prasad v. Mohon Lai 
bokkahnga Chetty y. Krishnaswami Ayyar 
Upendra Nath Ghose y. Dwarka Nath Biswas 
Ma Hnit y. Maang Po Pu 



166 P R 1919. 
•Madras High Court. 
31 C L J 162. 

11 LW 103. 

31 C L J 163. 


798 

809 

812 

812 

814 

816 

817 

820 

822 

824 

8?6 

827 

828 

830 

831 
833 

835 

836 

837 
833 
841 

845 

846 

847 
849 
8-50 

851 

852 

853 
864 

867 

859 

860 
861 
862 

863 

864 

r 866 

868 
869 

871 

872 

873 
879 
881 
882 
883 

889 

890 
890 


Ma Hnit y. Hashim Ebrahim Meter 


Woolmer v. Daly 

Shahzadi Begum v. Mahbub Ali Shah 
Baghayaohari v. Paramaswami Pillai 
Abhe Singh v Binodi Lai 
Mallappa Bkarmappa y Hanmappa Mardeppa 
Kora Lai y Punjab National Bank, Limited, Multan 
Birla & Co v ..ohurmull Premsukh 
Hindustan Bank Ltd v. Mehraj Din 
Fillip & Co v. Mahomed Ali Essaji 
Barkat Ullali v Fazal-i-Maula 
Surendra Mohan Sinha v. Gena Sardar 
Govind Narain Rao v. Yallabhrao 
Hussain Bibi v. Nigahia 

Debi Dayal Singh v. Indarpal Singh ’’ 

Nowroji Pulumji v. Laxman Moreshwar Dcshpaudo 
imam Dm v. Puran Chand 

Raghunath Dass y. Sheo Kumar Misser 
Beh Ram v. Bhana Mai 
Habibullah v. Banarsi Das 
Jamiat Singh v Ujagar Singh 

Banamali Satpathi v. Talua Ramhari Pattra 
Khodeja v. Ghulam Nabi 
Kunjman v. Jagannath 
Gowardhan Das v Viru Mai 
Mohidin Karim v. Emperor 
lmaman y. Emperor 
Nagindas Chanusa, In rc 
Karamatullah v. Emperor 
Arjun Tathoo, In rc 
Bhim Bahadur Singh v. Emperor 
Josa Bhatha, In re 
Jai Kishan v. Kalla 
Yalli Mitha, In re 
Gopal Singh v. Emperor 
Sikandarkhan Mahomedkhan, In rc 
Deonandan y. Emperor 
Sadashiv Bab Habbu v Emperor 
Masihuddin v. Matu Ram 

Raja Ram Towari v. Bindeshari Prasad 
Moman v. Dhanni 
Hashmat Ali v. M ohan 
Gobind Ram v. Jawala Ram 
Sadrunnisa v. Bam Bharose 
Mukh Bam v. Harjas 
Gobind Ram v. Badri Narain 
Mani Ram v. Jodha Singh 
Abdul Rahman v. Shahab-ud-din 
Munsa Ram y. Ganga Ram 
Narain Singh v. Deputy Commissioner, Partabga h 
Imamuddin Khan v. Bindabasini Prasad 




••I 


Ml 


Ml 


• • • 


• • • 


• •• 


• • • 


• • • 


• • • 


III 


• •• 


• • 






• •• 


• • • 


> • f 


• > • 


• • • 


• M 


• M 


I • I 


Ml 


•Madras High Court. 

31CLJ J6/. 

31 C LjW 8 M L J 190; < 192 °) “ W N 181. 
1PLT5 

(I 2U , P 1 LR / N p IT? 31 C L J 87 = 11 L \V 251 
o 8M U r P T r R 9 C,) 41; 27 M L T 139 P. C. 

3 2 M uVl R%P n V 335; (l920) M W N 319 

I L 17 J P LR(R 0 ) 6S * 22 L R 531 P. C. 

II L \V J 1? 3 3 28; 2 U P L R (A>) 149 -- 42 A 353. 

•Lahore High Court 

2 1 Bom L R 2f 3; 44 B 2&7 

3. D CW? 6 < /' )91il,8PLR,fl2 °- 
1 L 187. 

13 S L R 153. 

•Lahore High Court. 

1 P L T 125. 

22 Bom L R 217. 

I D J; 70 P L R 1920; 34 P W R 1920 
22 () C 373; 2 U P L R (J. C.) 61 
22 Bom L R 219; 44 B 659. 

{ p l 7 t 8 iu L K l920i 37 P W H 1920 ’ 

•Lahore High Court. 

22 O C 379; 2 U P L R (J. c.) CO 
1 L 16; 71 P L R 1920. ' 

1 P L T 102; 5 P L J 151. 

1 L 45; 63 P L R 1920. 

2 U P L R (A) 74; 18 A L J 326- 12 A 359 
1 L 45; 66 P L R 1920; 41 P n At 

1 UPL J 36s - « B «0. 

L B (A) 73; 18 A L J 302; 21 Cr L 7 37n 

22 Bom L R 184; 21 Cr L J 37 J 37 °* 

^^/LTi 8 ^rc^ ( ^ o ' ii2,crLj372 - 

21 * L J 374 

2 UP L R (A.) 76 ; 21 Cr L J 379. 

22 Bom L R 196; 21 Cr L J 380- 44 

1 P L T 136; 21 Cr L J 381. 

22 Bom L R 200; 21 Cr L J 382 

2 U P L R (A ) 76; 21 Cr L J 383. 

22 Bom L R 197; 21 Cr L J 384 

1 L 109; 96 P L R 19L0. 

2 U P L R(B R.) 18. 

1 L 31; 72 P L R 1920. 

2UPLR(AJ 72. 

7 O L K ,92 °i 36 B W R 1920. 

1 L 51; 63 P L R 1920; 42 P W fi loan 

1 P L T 169; 5 P L J 266. °' 

2 U PL R(B. R.) 19. 

•Lahore High Court. 

7 O L J 9L (A) 7l! 18 A L J 282 i 42 A 331. 

1 P L T 149; 6 P L J 70. 


463. 


16 


INDIA* OASES. 


[1S20 


893 

895 

898 

922 

923 

924 
926 
928 

930 

931 

932 

933 

934 

935 

938 

939 

940 


911 

943 

944 

945 

949 

950 

951 

952 

953 
956 
959 


Sri Raj Kunwar v. Ganga Prasad 
Tara Chand v. Raj Kishore 

Narain Singh v. Deputy Commissioner, Partabgarh 

Saroop Rai v. Srikant Prasad 

Ram Baran Singh v. Puja Singh 

Soman Singh v. Uttam Chand 

Sursati Bibi v. Bharat Rai 

Ghansham Das v. Hindustan Bank, Ltd. 

Muhammad Mohsin Khan v. Sheo Prasad 
Panna Lal-Lachhman Das v. Hargopal-Khubi Ram 
Mannu v. Patia 
Gokal Chand v. Sanwal Das 
Ramdin Rai v. Sita Ram Rai 
Jiwa Singh v. Chandi 
Har Gobind v. Jawala Prasad 
Shankar Sana v. Shivabhai Vallavbhai 
Balleletathil Kunhan Nambiar v. Kolangarath 
Raman Nayar 

Sheo Nath Singh v. Munshi Ram 
Sakinabai v. Shirinibai 

Sher Khan v. Muzaffar Khan 
Ayya Nadan v. Thanammal 
Maneklal Motilal v Mohanlal Narotamdas 
Bohra Bhoj Raj v Bam Chandra 
iBwarchandra Saha v. Sashinath Dar 
Abdul Majid Khan v. Husseinbu 
Kaluram v. Piari Lai 

• • 0 

Asharam Ganpatram v. Dakore Temple Committee 
Badha Kishun v. Khurshcd Hossein 


• • « 


• • t 


• • t 


963 

964 
966 
065 

966 

967 
969 


AzizurrahmanKhan v. Abdulhai Khan 

Thakarana Tejrani v. Sarupcliand Chhaganbhai 

Chhanga Mai v. Sheo Prasad 

Rajangam Iyer v. Rajamangamer 

Mata Bux Lai v. Brij Mohan 

Ganpatrao Sultanrao v. Anandrao Jagdeorao 

Matru Mai v. Durga Kunwar 


• • * 


972 

974 

975 

976 

977 

981 

983 

984 

990 

991 

992 

993 

993 

994 
997 
999 

1002 

1003 

1006 

1007 

1008 


Raoji Bhikajiv. Laxmibai 
Atar Singh v- Baghu Nath Sahai 
Stirling v. Jawala Nath Bhagwan Das 
Sahu Ram Kumar v. Mohammad Yakub 
Assan Mahomod Sahib v. Bahiman Sahib 


• • « 


• • • 


• •• 


• • t 


• • • 


• •• 


• • « 


« • 


Kampa Devi v. Kishori Lai 
Ahmad Shah v. Faujdar 

Sroomon Madabushi Gopalaoharlu v. Emmani 
Subbamma 
Khaira v. Natlm 

Muhammad Mushtaq Ali Khan v. Bunkey Lai 
Mallhn v. Megh Raj 
Jhabbu v. Emperor 
Kabir Bakhsh v. Emperor 
Kasem Ali v. Emperor 
Lorinda Ram Sewa Ram v. Emperor 
Kishori Mohan Bagohi v. Hari Das Bysack 
Anandi Par shad v. Emperor 
Emperor v. Hussain Ally & Co. 

• • • 

Emperor v. Bhikki 
Shib Dayal v. Hans Raj 
Ram Sahai y. Emperor 


• •• 


• # • 


• • • 


7 O L J 74; 23 O C 46; 2 U P L R (J. C.) 91. 
2 U P L R (L.) 93. 

7 O L J 93. 

2 U P L R (Pat ) 49; 1 P L T 224. 
2UPLRIB. R.) 29. 

1 L 69; 91 P L R 1920. 

2 UP L R (B. R.) 33. 

1 L 73; 90 P L R 1920. 

2 U P L R (B. R.) 35. 

1 L 80; 94 P L R 1920. 

•Allahabad High Court. 

12 PW it 1920; 79 PL R 1920. 

2 U P L R (B. R.) 37. 

1 L 39; 73 P L R 1920' 

2 U P L R (B. R.) 33. 

22 Bom L R 223. 


11 L W 559. 28 M L T 4?; 39 M L J 63. 
2UPLR (A.) 122; 18 A L J 449. 

11 L W 486; 33 M L J 431; (1920) M WN 311; 
18 A L J 499; 22 Bom L R 552 P. C. 

I L 26; 01 P L R 192C; 40 P W R 1920. 

II L W 289; (1920) M W N 241; 27 M L T *71. 
22 Bom L R 226, 

18 A L J 561. 

•Calcutta High Court. 

22 Bom L R 229. 

1 L 92; 92 P L R 1920. 

22 Bom L R 232; 44 B 151. 

18 A L J 401; (1920) MWN 308; 38 M L J 424: 

11 L W 518; 22 Bom L R 657 P. C. 

18 A L J 501 ;2 U P L R (A.) 196. 

22 Bom L R S09. 

18 A L J 613. 

58 M L J 330: 1 1 L W 656. 

•Allahabad High Court. 

44 B 97; 22 Bom L R 238. 

(1920) MWN 338; 18 A L J 386; 33 M L J 419; 
11 T, W 629; 2 U P L R (P. C.) 76; 22 Bom L 
R 653; 32 C L J 121 P. C. 

22 Bom L R 24?; 44 B 104. 

?. U P LR (A) 118. 

1 L 22; 62 P L R 1920; 39 P W R 1920. 

2 U P L R (A) 142; 18 A L J 445. 

11 L W 643; 33 M L J 639; 28 M L T 17: (1920) 
MWN 375. ’ ' 

18 AL .1 447. 

1 1 P W R 1920; 28 P L R 1920. 

38 M L J 493; 43 M 427, (1920; MWN 435. 

2 U P L R (L.) 88. 

18 A L J 440. 

2 U P L R (L.) 76. 

21 Cr L J 385. 

1 L 100; 21 Cr L J 385; 95 P L R 1920. 

47 C 154; 31 C L J 192; 21 Cr L J 380. 

1 L 35; 21 Cr L J 389; 75 P L R 1920. 

47 C 164 21 Cr L J 391. 

2 U P L R (L.) 78; 21 Cr L J 394. 

38 M L J 833; 11 L W 426; (1920) MWN 250- 
43 M 498; 21 Cr L J 395. 

2 U P L R ( A) 96; 21 Or L J 398. 

2 U P L R (L.) 77; 21 Cr L J 399. 

18 A L J 381; 2 U P L R (A) 145; 21 Cr L J 
400. 




OF 


ases Cited in Volume LV of Indian Cases, 1920. 


A. 


Page, 


Abbas v. Faseih-ud-diu, 24 C 413 at p 416 ... 50 

Abdool Hoosein v. Charles Agnew Turner, 14 I 
A 111; 11 B 620 (P.C.), 5 Sar P C J 25 ... 695 

Abdul Aziz Khan v. Appayasami Naicker, 27 M 
131; 8 G W N 186 (P. C.) ; 31 I A 1; 6 Bom L 
R 7; 8 Sar P C J 563 ... 25 

Abdul Ghafur v Mehar-un-niasa, 4 Ind Cas 856; 

101 P R 1909; 173 P W R 1909 ... 35 

Abdul llakim v. Adyata Chandra Das, 49 Ind 
Cas6 9 ; 22 C W N 1021 ... 845 

Abdul Hashim v. Kader Batcha, 48 Ind Cas 370; 

42 M iO; 35 M L J 740; 8 L W 643; (1918) M 
W N 769; 24MLT 478 ... 417 

Abdul Hossein v. Kasi Sahu, 27 C 362; 4 0 W N 
41 ... 653 

Abdul Karim v.Sahib Jan, 5 P R 1908; 29 P W 
R 1908; 99 P L R 1903 ... 33 

Abdul Khaliq v. Abdnl Khaliq, 23 C 514 ... 1*3 

Abdul Khaliq v. Emperor, 28 Ind Cas 329; 16 Cr 
L J281; 13 A L J 412 ... 723 

Abdul Taher v. Azmut Bibi, 2 C L J 80 ... 2 

Abdul Wahid Khan v. Shaluka Bibi, 21 C 496; 

21 I A 26 (P. 0.); 6 Sar P C J 399; Rafique and 
Jackson’s P 0 No. 134 530,867 

Abdulla Koya v. Mavileri Eaoharan Nair, 47 
Ind Cas 945; 35 M L J 405 - ....761 

Abdulullah Sarkar v. Asraf Ali Mandal, 7 C L J 
162 at p 162 ... 263 

Abdur Razzsq v. Mumtaz Husain, 25 A 334 ... 831 

Abbiram Goswami v. Shyama Charan Nandi, 4 - 
Ind Cas 449; 36 0 1003; 14 0 W N 1; 19 M L 
J 630; 10 0 L J 284; 6 A L J 857; 11 Bom L R 
1234; 86 I A 148 (P. C.) ... 655 

Abilakh Bhagat v. Bhekhi Mahto, 22 C 861 ... 578 
Abinash Chandra Mazumdar v. Harinath Shaha, 

9 0 W N 25; 32 C 62 ... 926 

Aohal Ram v. Udai Partab Addiya Dafc Singh, 

IOC 511; 11 I A 51 (P. C.) ... 917 

Achhan Kuar v. Thakur Dae, 17 A 125; A W N 
(1695)24 ... 701 

Aohutha Menon v. Sankaran Nair, 12 Ind Cas 
1007; 36 M 380; 2 M L J 118; 10 M L T 521; 

(1911) 2 M W N 529 ... 381 

Adayapadi Ramanna Upda v. Krishna Upda, 25 
Ind Cas 450; 27 M L J 167 ... 948 

Adsetts v. Hives, (1863' 33 Beav 62; 2 N R 
474; 9 Jur (n. b.) 1061; 9 L T J1C; 11 
W R 1092; 66 E R 286; 140 R R 14 ... H8 

Advyapa v. Rudrova, 4 B 104 ... 706 

Aga Mahomed Jaffer Bindanim v. Koolsom 
Beebee, 26 C 9; 7 ML J 116 (P. C.); 1 
C W N 449; 24 1 A 196; 7 Sar P C J 

im 746 

Ahamuddin v. Amiruddin, 44 Ind Cas 210 ... 617 


A — contd. 


Page, 


Ahinsa Bibi v. Abdul Kader, 25 M 26 at pp. 38 
39 ... 844 

Ahmad Ali v. Najabat Khan, 18 A 65; AWN 
(1865) 156 ... 932 

Ahmad Biswas v. Benoy Bhusan Gupta, 53 Ind 
Cas 515; 23 C W N 931 ... 40 2 

Ahmad Hussain v. Rup Indar Singh, 14 Ind Cas 
73; 107 P W R 1912 ... 188 

Ahmad Shah v. Talia Bibi, 34 P R 1900; P L R 
1900, at p 447 ... 174 

Ainsworth v. Wilding, (1896) 1 Ch D 673; 65 
L J Ch 432; 74 LT 193; 44 W It 540 ... 7AS 

Aiyalam Kesava Che tty v. Secretary of State, 

51 Ind Cas 46; 36 ML -T 222; 42 M 451 .. 397 

Ajodhya Pande v. Inavat Ullah, 18 Ind Cas 21; 35 
A 111; il A L J 57 ... 9o0 

Akbar Ali v. Allah Dei, 22 Ind Cas 2; 99 P It 
1913; 132 P L R 1914; 259 P W R 19 3 ... 740 

Akbar Ali Mian v. Hira Bibi, 15 Ind Cas 332; 16 
C L J 182 ... 430 

Akbar Hussain v. Ali Ahmad, 38 Ind Cas 712; 

116 P R 1916; 186 P W R 1916 _ ... 603 

Akhoot Ramanah v. Ahmed EusooQ.ee, 15 W R 
538; 7 B L R 81 . ... 365 

Akula Achiah v. Challapalli Lakshuiinarasim- 
ham, 53 Ind Cas 926; 37 M L J 433; (1919) M 
W N 687; 10 L W 474 618, 977 

Alep Paramanik v. Emperor, 11 C W N 413; 6 
Cr L J 191 ... 595 

Ali Gauhar v, Sardar Khan, 3 Ind Cas 602; 81 
P R 1909, 132 P W R 1909. ... 33 

Ali Hasan v. Dhirja, 4 A 518; A W N (1882) 

118 ... 435 

Ali Muhammad Khan v. Chheddan, 15 Ind Cas 
385; 16 OC 91 ... 519 

Alima v. Kutti, 14 M 96 ... 248 

Allah Jilai v. Umrao Hussain, 24 Ind Cas 535; 

33 A 492; 12 A L J 810 ... 49L 

Allen v. Gold Reefs of West Africa Limited, 

(1909) 1 Ch 656; 69 L J Ch 266; 48 W R 45 2; 

82 L T 210; 16 T L R 213 ... 661 

Alla Khan v. Roshan Khan, 4 A 85; AWN 
(1881) 133 ... 510 

Altaf Ali Khan v. Lalta Prosad, 19 A 496; A W 
N (1897) 128 t ... 168 

Amar Chuudra Banerjee v. Guru Prosunno Ma- 
ker jee, 27 0 488 ... 157 

Ambioa Prasad v. Vishwanath, 1 N L R 140 ... 428 

Amir v. Mahadeo Prosad, 38 Ind Cas 33; 39 A 
226; 15 A L J 76 ... 363 



18 


INDIAN OASES. 


[1920 


A— contd. 


Page. 


AmritNarain Singh v. Gaya Singh, 44 Ind Cas 
408; 45 C 590; 23 M L T 1 42; 22 C W N 409- 
27 C L J 296; 34 M L J 298; 4 PL W 221; 16 
A L J 265; (1918) MffN 306; 7 L W 581; 20 
Bom L R 546; 45 I A 35 (P. C.) 

Amrita v. Narn, 13 B 489 

Ananda Chandra Sen v. Parbati Nath Sen. 4CL 
J 198 * 

Auanda Mohon Saha v. Ananda Chandra 
Saha, 35 Ind Cas 182; 44 C 154; 25 C LJ 
155 

Anandamoyee v. Lakbi Chandra Mitra,33 C 339; 
3 C L J 274 

Anderson v. Fitzgerald, (1853) 4 H L C 
484 at p 608; 17 Jur 995; 10 E R 651; 49 R R 

Anna Ayyar v. Emperor, 30 M 226; 6 Cr L J 
131 

Chetty v. VeerBbadram Chetty, 26 

Annie Besant v. Advocate-General of the Go- 
vernment of Madras, 52 Ind Cas 20P: 17 A L J 

r v a ttf 9 i 37 M L J 139 > 20 Cr L J 593; 23 

rU V in? S w 2 B ° m L R 867; (16l9 > M WN 
5t 5 « t 10 t> L W45l:46IA 176 i 26 M L T 408; I 

M 146 fp' C j 30 ?4; U919) 35 T L R eC0 - 43 

Annm Besant v. Government of Madras, 57 Ind 

f * ?? M 1035; (1913) 2 M W N 385; 5 
L W 1 ; 18 Cr L J 157; 21 M L T 124 
Anonymous case, 23 A 34'n 

A fi P WD r n V 'n Bama Subba Ai J an » 11 MI A 75: 

218j JoH°*io SUth P 0 ' 667i 2 Sar P c i 

A: hSJ:, »ow v - joh ° charies 

Argammal v. V enkata Reday, 26 M 609 

IrnhnH ^ 6 Ind CaS * 24 ••• 

Arnhold Karberg and Company v. Blythe 

Green, Jo nrdain and Company, Theodor 

r Bur e ett aa d Newsam, 
(1916) 2 KBD 379; 84 L J KB 1673 

V ' Muthu Koundan, 52 Ind 
M 7H; 9 L W 565; (1919) M W 
N 409; 37 M L J 166; 26 M L T 91 
Arun Saraanta v. Emperor, 30 O 366 
Arunachella Reddi v. Subba Reddi, 3 M L T 7 
at p 8; 17 M L J 393 

Asfar and Co : r. Blundell, (1896) IQ B 123: 
66 L JQB 138; 78 L T 648; 44 W R 130; 
8 Asp M O 106 

Ashfaq Ahmad ▼. Wazir Ali, 14 A 1 (F B )• 
AWN (1891), 211; 1 I A 423 . 

Ashiq Hussain ▼. Ali Bakhsh, 9 Ind Cas 381- 
61 P LR 1911; 189P W R 1911 
Ashton v. Stock, (1877) 6 Oh D 7.9; 25 W R 
862 

Ashutosh Sikdar v. Behari Lai Kirfcania n 
61; 11 O W N 1011; 6 O L J 320 ’ 

Asma Bibi ▼. Ahmad Husain, 30 A 290- A W v 
(1908) 109; 6 A L J 5S4 ’ W N 

Mia ' 31 Ind °« 
” E R 872 at P » 


588 

76 

644 


87 

632 

662 

109 

794 


110 


ill 

167 


579 

270 

706 

789 


• •• 


976 


320 

688 

719 


757 

451 

407 

123 

158 

305 

432 

435 


A.“Ooncld, 


Pago. 


Aushootosh Chandra v. Tara Prasanna Roy, 10 
C 612 

Aw Nin v. V. A. R. Raman Chetty, 4 Ind Cas 
288; 5 L B R93 

Ayyaperumal Odayan v. Ramasami (hettiar, 
30 Ind Cas 983; (1915) M W N 614; 29 M L J 
362; 2 L W 650 


tee 


748 

249 


79 


B 


• » • 


• • • 


Ml 


• M 


Babaji Akoba Kasar v. Dattu Laxman Kasar, 

17 Ind Cas 612; 37 B 64, 14 Bom L R 
923 

Baboo Bodhnarain Singh v. Baboo Omrao 
Singh, 13 M I A 519; 15 W R P C 1; 6 B L R 
P C 509; 2 Sar P C J 607; 20 E R 645 
Babu Badri Narain Singh v. Tbakurain Ftarnam 
Kuar, 40 Ind Cas 655; 4 O L J 233 
Babu Ram v. Saidunnissa, 20 Iud Cas 916; 35 A 
499; 11 A L J 783 

Bachoo Hurkisondas v. Mankorebai, 31 B 373 
t P. C.); 3 l I A 107; 1 1 C W N 769; 2 M L T 
295; 17 M L J 343; 9 Bom L R 646; 6 C L J 1 
Badar Bakhsh v. Sahib Jan 16 Ind Cas 468; 75 P 
1912; 192 P W R 1912; 213 P L R 1912 
Badhawa v. Dewa Singh, 141 P R 1893 
Badrudeen v. Gulam Moideen, 12 Ind Cas 562; 

36 M 357; 10 M L T 396; (1911) 2 M W N 473; 

27 M L J 541 

Bai Baiji v. Bai Santok, 20 B 53 
Bai Parvati, In rc, 8 Ind Cas 631; 3o B 163; 12 
Bom L B 923; 11 Cr L J 692 
Baij Nath v. Mansukrai Panna Lall, 49 Ind Cas 
98"; 23 C W N 258 

Baiju Lai Parbatia v. Bulak Lai Pathak, 24 C 
385; 12 Ind Dec (n. b.) 924 
Bailie v. Irwin, (1897) 2 Ir Rep 614; 3 Ir L R 
672 

Bairagnla v. Bapanna, 15 M 502; 2 M L J 112 
Baisnab Chandra De v. Bamdhon Dhor, II C W 
N 139 

Baji Rao v. Harpal, 1 O P L R 166 
Bakshiram Gangarara v, Darku Tukaram, 10 B 
H C R 369 

Bai Krishna Das v. Hira Lai, 50 Ind Cas 74- 41* 

A 338; 17 A L J 239 

Bala Krishna Udayar v. Yasudeva Aiyar, 40 Ind 
Cas 650; 40 M 793; 16 A L J 645; 2 P L W 103; 

33 M L J 69; 26 C L J 143; 19 Bom L R 715; 
(1917/ M W N 628; 6 L W 501; 22 C W N 50; 

11 Bar L T 48; 44 I A 261 (P. C.) 741, 871 

Balabux v. Rukhmabai, 30 C 725 (P. C.)- 39 
I A 130; 7 C W N 612; 5 Bom L R 469; 8 Sar 
P C J 470 7 496 

Baldeo Singh v. Mathura Kuari, 11 Ind Caa 43- * 

33 A702;S ALJ 811 * 

Balgobinda v. Lai Bahadur, (1854) 10 S D A R 
244; 13 Ind Dec (o. s.) 941 “ 

Balthasar v. Emperor, 26 Ind Cas 131: 41 G 844- 
15 Cr L J 633; 19 C W N 422 ; 

Bai want Rao v. Puran Mai, 6 A 1 (P. C.)« 10 I A 

90; 13 C L R 39; 4 Sar P C J 435 

Balwant Singh v. Lallu Ram, 49 Ind Cas 462; 6 
0 Lj J 29 

Balwant Singh v. Umed Singh, 18 A 203; A W 
N (1896) 31 


• •• 


• • • 


496 


579 

917 

378 


43 

422 

188 


893 

396 

eos 

405 

985 

764 

8j2 

713 

411 

647 

333 


706 

569 

676 

516 

530 


• •• 


109 



Vol. LV] 


TABLE OP CASES CITED. 


19 


jR — contd. 


Page. 


• • • 


• • • 


• • • 


Bank of Bombay y. Raghunathji Taraohmd, 
10 Bom L R 668 

Bank of England v. Vagliano, (1891) A C 107 at 
p 145; SO L J Q B 146; 64 L T353; 39 W R 
657; 55 J P 676 

Bank of New South Wales v. Owston, (1879; 4 
App Oas 270; 48 L J P C 25; 40 L 500; 14 Cox 
C C 267 

Bankey Behari v. Ram Bahadur, 44 Ind Cas 
891; 4 P L W 281; (1918) Pat 223; 4 P L J 
191 

Bapu r. Vazir, 2J B 548 
Bapuji y. Pandurang, 6 B 616 
Barber Maran y. Raraana Goundan, 20 M 461: 7 
M L J *69 

Barker v. Walters, (1844) 8 Beav 92 at p 96; 60 
E R 36 ... 

Barnes v. Glenton, (1898) 2 Q B 223; 67 L J Q 
B 731; 79 LT 94; 47 W 3 13;14TLR441 ... 
Baroda Churn Dutt v. Hemlata Dasi, 3 Ind Cas 
661; 13 C W N 833 

Barrow v. Horn Chunder Labiri, 35 C 495; 12 0 
W N 490 

Basangowda v. Churohigirigowda, 5 Ind Cas 
908; 34 B 408; 12 Bom L R 223 
Basappa v. Shldramappa, 60 Ind Cas 736; 43 B 
481; 21 Bom L R 217 

Basaweswaraswami y. The Bellary Municipal 
Council, 17 Ind Cas 153, 38 M 6; 23 M L J 
479; 12 M L T 406; (1912; M W N 1080 
Baadeo y. John Smidit, 22 A 56; A W N (1899) 
172; 9 Ind Deo (n. b.) 1068 
Batchu Ramajogayya v. Vajulu Jagannadham, 
49 Ind Oas 872; 42 M 185; 26 M L T 23; 9 L 
W 229; 36 M L J 29; (1919) M W N 148 

„ if. : b.) - 

Beardraan y. Wilson, (1868) 4 C P 57; 38 L J O 
P 91* 19 L T 282; 17 W tt 64 
Beohai v. Emperor, 26 Ind Cas 153; 16 Cr L J 
705; 12 A L J 987 695 

Beejraj y. Bhyropersaud, 23 C 912 
Beg y. Allah Ditta, 38 Ind Cas 354; 45 P R 
1917; 12 P W R 1917; 2iML T310; 32 M L J 
616; 19 Bom L R 338; 15 A L J 526; 21 O W N 
842; 44 O 649, 26 O L J 176; 44 l A 89 (P. C.) 
Behari Lai y. Dhalan Das, 5 Ind Cas 994; 38 
P W R 1910 

Behari Lai y. Madho Lai Ahir Gayawal, 19 I A 
30 at p 32; 19 C 236; 6 Sar P C J 83 
Bejoy Singha Neogi y. Empress, 8 C W N 
483 

_ • • • 

Beni Madhub Kurmi y. Kumud Kumar Biswas 
30 C 123; 6 C W N 799 i F. B.) 

Beni Ram y. Nanhu Mai, 11 I A 181; 7 A 102; 4 
Sar P 0 J 564 

Benode Behari Patra y. Janki Kalwar,29 Ind 
Cas 468 

Benode Behary Mookerjeo y. Raj Narain Mitter 
30 0 699; 7 0 W N 651 

Bepin Behari Mitter y. Tinkouri Pathak, 9 
Ind Cas 374; 18 C L J 271; 15 C W N 
976 

Bepin Behari Saha y. Abdul Barik, 35 Ind 
Cas 613; 240LJ 416; 21 0 W N 30; 44 0 
950 


66 

169 

977 

786 

306 

579 

844 

661 

761 

381 

199 

268 

362 

494 

991 '■ 


380 

131 

,723 

12 




• « • 


ttt 


830 

83 

370 

98 

100 

191 

557 

823 

165 

980 


li — contd. 

Bermonv. Woodbridge, (1781) 2 Doug 7S»; 99 
E R 497 ... 

Bhabasundari Dasi y. Makhun Lai Dey, 8 B L R 
128 

Bhag Mai v. Mohra, 169 P R 1888 
Bhagabati Bewa v. Nanda Kumar Chuckerbutty, 
12 C W N 835 ... 

Bhagabati Koer y. Sohodra Koer, 13 Ind Cas 
69'; 16 C W N 834 

Bhagan v. Munnn, 13 Ind Cas 495; 16 O C 122 
Bhagat Ram v. Gokal Ohand, 150 P R 1908; 191 
P W R 190S 

Bhagat Mai Sahu v. Abdul Karim, 34 Ind Cas 
23; 20 C W N 797; l P LJ86; 2 P L W 430 ... 
Bhaggabhor Mondal (Hari Mohan Mondal) v. 
Mohini Mohan Banerjee, 33 Ind Cas £94; 22 
0 W N 130 

Bhagwan Das v. Shir Dial, 22 Ind Cas 811; 92 
P R 1913; 109 P L R 1914; 245 P W R 1913 
Bhagwant Atmaram v. Ganpati Chowdhari, 1 
NLR9 

Bhagwant Singh v. Kallu, 11 A 100; AWN 
(1888) 288 

Bhai Narindur Bahadur Singh v. Achal Ram, 

20 C 649; 20 I A 77 (P. C.) 

Bhamba Bara v. Allah Bakhsh, 31 Ind Cas 19!; 

69 P R 1915; 166 P W R 1915 
Bharatpur State v. Gopal Dei, 24 A 160; A W N 
(1901)207 

Bhargava & Co. y. Jagau Nath- Bhagwan Dass, 
61 Ind Cas 331; 41 A 602; 17 A L J 718; 1 D P 
L R (A.) 120 

Bhashyakarlu Naidu v. Nungambakkara Andal* 
ammal, 49 Ind Cas 385; ( 1918) M W N 896; 9 
L W 19; 36 M L J 89 

Bhawal Sahu v. Baijnath Pertap Narain Singh, 
35 C 320; 12 C W N 256; 3 M L T 156 
Bhawani Das v Emperor, 35 Ind Oas 161; 38 A 
169; 14 A LJ74; 17 Cr L J 239 
Bhawani Kumar v. Mathura Prasad Singh, 16 
Ind Cas 210; 40 C 89; 16 C W N985; 23 M L 
J 311; 12 M L T 352; (1912) M W N 244; 14 
Bom L R 1046; 16 C L J 606; 39 I A 228 

( P C ) . 

Bhikhabhai Muljibhai Patel y. Panachaud, 
52 Ind Cas 632; 43 B 707; 21 Bom L R 
770 

Bhogaraju y. Adapalli Seshayya, 12 Ind Cas 123: 

35 M 560; 10 M L T 179 
Bholi y. Kahna, 1 Ind Cas 695; 35 P R 1909; 45 
P L R 1909; 32 P W R 1909 
Bhoobun Mohini Debia v. Hurrish Chunder 
Chowdhry, 4 C 23; 2 C L R 339; 6 I A 138; 3 
Sar P C J 816 (P. C.) 

Bhoopeadro Narain Dutt v. Baroda Prosad Roy 
18 C 6C0 at p. 601 ... 

Bhuggobutty Dossee y. Shamaohurn Bose, 1 C 
337 

Bhup Kunwar, In the matter o r , 26 A 249; A W 
N (1904) 15; lCr L J 73 
Bhurabhai v. Bai Ruxmani, 32 B 394; 10 Bom L 
R 540 

Bhut Nath v. Ram Lall, 6 C W N 82 
Bibi Jawahir Kutnari y. Ohatterput Singh. 2 C 
h J 343 


Page, 


601 

885 

177 

054 

13 

701 

870 

231 

350 

83Q 

70 

421 

918 

520 

29 

741 

542 

217 

289 


190 

761 

683 

829 

910 

822 

101 

266 

516 

748 

156 



-#4*4 



20 


INDIAN CASES. 


1920 


J 4 — contd. 


Page. 


Bibi Sahibzadi v. Mir Mohatned, 32 Ind Cas 548; 

9 SLR 143 

Bibijan Bibi v. Sacbi Bewah, 31 C 663; 8 C W 
N 684 

Bidhata Roy v. Ram Charitra Roy, 6 C L J 651; 

12 OWN 37 

Bihari Lai Misr v. Jagarnath Prasad, 28 A 651- 
A W N (19C6) 152; 3 A L J 845 
Bijoy Gopal Mukerjee v. Krishna Mohishi 
Debi, 34 C 32P; 5 C L J 334; 11 CWN 424- 
9 Bom L R 602: 17 SI L J 154; 2 MLT 133- 
4 A L J 329; 34 I A 87 (P. C.) 410 

Bikutti v. Kalendan, 14 M 267; 1 M L J 227 
Bilaa Kunwar v. Desraj Ranjit SiDgb, 30 Ind 

Cas 299; 17 Bom L R 1006 (P. C.' ; 37 A 557- 

13 A L J 991; 19 C W N 1207; 22C L J 516- 

29 SI L J 335; 18 SI L T 248; (1915) SI \V N 

<57; 2LW 830; 42 I A 202 (P. C.) 

Bipin Behari Slitter v. Bibi Zahra, 35 C 1047 .. 
Bir Singh v Kahan Singh, 25 Ind Cas 502; 44 
P R 1914; 25 i P L R 1 9 ’ 4; 75 P W R |9'4 
Biraj Slohini v. Chinta Sloni Dasi, 5 CWN 

677 

Birendra Kishore Slanikya v. Bhubiueswari, ')!> 
Ind Cas 62C; 39 C 903 

Bi 282?9 J ?83 S Eam ' U Ind C “ 8 4721 34 A 

B ‘l6° 0W*N Owf l^O L J^73 f ’ 13 M 0m ** 

Bishan Dial v. Ghazi-ud-din, 23 A 175- AWN 
(1901) 44 A W iN 

Bishen Singh v. Amiitsaria, 5 P R 1906 Cr- 7 P 

WRim Cr (F. B. 1 ; 103 P L R 1908; 7Cr L 

Bisheshar Nath v. Emperor, 44 Ind Cas 28-40 A 

147; 16 A L J 64; 19 Cr L J 865 ' ° A 

1 w n u9o 0 ;- 6 9 ara Sarup ' 22 A 284 (p- b:>; 

B ;f6i n ^rc\CKC llDdCa37 ^ 14 

Bithal Das v Nand Kishore, 23 A 106 at p 110 
Boganadam Rangiah Chetty v. Boganada Sub- 

S Vs 2 ’ 

32° 3 Tc WN «5 aPiet JUtS C ° mPany - 29 0 

Bomanjee Cowaejee, In the matter of, 34 C 129; 
?7o°?7 m R t 3 t L J 123 C>); 11 C W N 

B R27“m J LtV 6 1IA ^ 6 ° rLJB0i4L 

Bombay Improvement Trust v. Jalbhoy, 3 Ind 
Cas 757; 33 B 483; 1 1 Bora L R 674 
Booth v. Bank of England, (1840) 7 Cl & F 609 
at p 540; 7 E R 11«3; 51 R R 86 
Brahma Nath v. Sundar Nath, 61 Ind Cas 170- 
17 A L J 434; 20 Cr L J 410 
Brahmadat Tewari v. Chaudan Bibi. 34 Ind Cas 
886; 20 C W N 192 

Brain v- Harris, 0855) 10 Ex 908; 24 L J Ex 
177; 102 R R 880 ’ J tjX 

Brajanath Kundu v, Gobindmani Dasi, 4 B L R 

ESFSJSr * o 


823 

190 

517 

709 


743 

761 


353 

232 

720 

748 

384 

763 

892 

500 

287 

990 

G67 

789 

460 

517 

2G9 


281 

150 

538 

195 

805 

118 

168 


R — conoid. 

Brij Narain Rai v. Slangla Prasad, 50 Ind Cas 
101; 41 A 235; 17 A L J 249; 1 U P L R (A) 
49 

British Equitable Assurance Company Ltd. v. 
Baily, ■ 1906) AC 35; 75 L J Ch 73; 94 L T 1; 
13 Slanson 13; 22 T L R 152 
Brojendra Kishore Ray v. Kali Kumar Chow- 
dhury, ,'6 Ind Cas 967: 46 C 236 
Brojendio Kisore v. Hindustan Co-operative 
Insurance Society, 39 Ind Cas 705; 44 C 978 
at p 993; 25 C L J 238; 21 C W N 482 
Brojo Gopal Mukerjee v. Abhilash Chandra Bis- 
was, 5 Ind Cas 127; 14 C W N 532 
Bruce v. Hunter, (1813) 3 Camp 467 
Bur Singh v. Uttarn Singh, 9 Ind Cas 33; 21 P 
R 1911; IP W R 1911; 15 C W N 177; 1 C L J 
72; 21 P L R 1911; 13 Bom. L R 59; 9 M LT 
Hf; (1911) 1 M W N 86; 8 A L J 123; 4 
Bur. L T 35; 21 M L J ; 00; 38 C 355; 38 I A 
13 (P. C.) 

Burdett v. Spilsbury, (1813) 10 Cl & F 340 at p 
417; 59 R It 105; H E R 772 
Burgis v. Constantine, (1908) 2 K B 434; 77 
L J K B 1045; 99 L T 490; 13 Com Cas 
299; 24 T L R 682 

Burjore aud Bhawani Pershad v. Bhagana, 10 C 
557 (P. C.‘; 11 I A 7: 8 lud Jur 216; 4 Sar P 
C J 498; Ratique and Jaokaon’s P C No. 76; 5 
Ind Dec (n. 8.) 373 

Byravalu Naidu, In the matter of, 26 M 127; 
2 Weir 321 


Page, 


c 


• • • 


974 

663 

184 

794 

513 

523 


807 

617 

88 


980 

99 


460 


326 

662 


916 


Candee v. Lord, 51 Am Dec 294; 2 N Y 269 
Candilisand Sons v. Victor and Co., (1916) 33 
TLR 20 ... 

Canning v. Farquhar, (1886) 16 Q B D 727; 65 L 
J QB 225; 64 L T 350; 34 W R 423 
Chairman, Muncipal Council, Srirangam v. 
Subba Pandithar, 20 Ind Cas 956; 38 M 456; 

25 M L J 297; 14 M L T 187; (1913) M W N 
904 

Chajju v. Umrao Singh, 22 A. 386; AWN 
C900) 120 

Chajmal Das v. Brij Bhukhan Lai, 17 A 611 
(P. C.) ; 22 I A 19 ); 6 Sar P C J 624 
Chaladom Tholan v. Kakkath Kunhambu. 25 M 
669; 12 M L J 406 

Chalavadi Kotiah v. Poloori Alimelammab 31 M 
71; 18 M L J 46.- 3 M L T 329 52fi 7na 

Challagundla Varamma v. Madala Gopala * 

P^oY^r’r 4 !* Ind Ca3 202 ’> 41 M 659; 35 M L J 

46\ 2 tF M B) Tll5;8LW6 ' ! U918j MW N 

Ch LTl 3 Sal ™ V ’ Emperor > 11 C W N 170; 5 Or 
Ch 6.t a .O A lT U9 alakdhar D “ b ^' 15 ** Ca; 

Ch 0“ d 79” Sa p 7“^ J L G ; b i° 9 d Saha ^ 39 “ 
Chandra v. Gojarbai, 14 B 463 

Chandra Kumar Dhar v. Ram Din Poddar, 

13 Ind Cas 702; 16 C W N 493; 15 C L J 


494 

932 

737 

631 


926 

683 

834 

708 

43 


764, 823 



Vol. LVJ 


TABLE OF CASES CITED. 


21 


O— oontd. 


Page. 


O —conoid. 


Page. 


Chandramani Koer v. Basdeo Narain Singh, 49 
Ind Cas 442; 4 P L J 57 ... 786 

Chanda v. Knnhamed, 14 M 324; 1 M L J 629; 5 
Ind Dec (n. b.) 227 ... 988 

Chaturbhuj v. Chandirmool, 5 Ind Cas 705; 6 N 
LR27 ... 427 

Chennanagond, In re, 26 M 139; 2 Weir 197 ... 286 
Cheria Pangi Achan v. Unnalaohan, 88 Ind Cas 
613; 32 M L J 323; (1917) M W N 185; 5 L W 
892; 21MLT 329 ... 761 

Cheruthazhath Abdulla Haji v. Cheriyandi 
Ibrayan Kufcti, 50 Ind Cas 959 ... 767 

Chetan Das v. Gobind Saran, 22 Ind Cas 659; 36 
A 139; 12 A L Jill ... 992 

Chhagan v. Lakshman, 31 B 462; 9 Bom L R 
728 ... 638 

Ohhaggan Lai v. Muhammad Hussain Khan, 51 
Ind Cas 133; 17 A L J 741; 1 U P L R (H. C.) 

1? 41 A 456 ... K0 

Chhotey Lai v. Lakhmi Chand, 34 Ind Cas 
1 13; 88 A 426; 14 A L J 549 ... 978 

Chhoynnnessa Bibi v. Kazi Bisarar Rahman, 5 

Ind Caa 632; 11 C L J 285; 37 C 399 ... 990 

Cbidambara Chettiar v. Yaidilinga Padayachi, 

30 Ind Cas 408; 38 M 519 ... 155 

Chimman Lai v. Bahadur Singh, 23 A 338, A W 

N (1901) 95 ... 167 

Chinnammal v. Varadarajalu, 15 M 307 33, 950 

Cbinneppan Chetty v. Secretary of State for 
India, 49 Ind Cas 673; 42 M 239; 36 M L J 
124; 25 M L T 12'; (1919) M W N 120; 9 L W 
269 ... 772 

Chinniah Chetty v. Tikkani Ramaswami Chetty, 

31 Ind Cas 317 ... 714 

Chinnu Pillai v. Venkatasnmy Chettiar, 34 Ind 

Cas 507; 40 M 77; 30 M L J 347; (1916) 1 M 
WN 215; 19 MLT217 ... 190 

Chintamon Singh v. Emperor, 35 C 243; 12 C W 
N 299; 7 C L J 177; 7 Cr L J 146 ... 723 

Chitturi Surayya v. Boddu Ramayya, 28 Ind 
Cas 67; (1915) M W X l'O; 17 M L T 160 ... 697 

Choa Lai Das v. Anant Pershad Mister, 25 C 
233 ... 679 

Chowdhuri Gurnarayan v. Shen Lai Singh, 49 
Ind Cas 23 OWN 521; 1UPLR (P. C.) 

1; 46 0 666; 17 A L J 66; 36 M L J 63; 9 L W 
835 (P. 0.) ... 881 

Chuliar v. Jas Kaur, 41 Ind Cas 927; 69 P R 
1917; 103 PW R 1917 ... 873 

Chunder Mahapattra v. Ramakrishna Janna, 9 
C 526; 13 0 L R 114 ... 384 

Chnnder Nath Chowdhry v. Tirthanand Tha- 
koor, 3 C 604; 2 0 L R 147 ... 696 

Chundro Seekhur Roy v. Nobin Soondur Roy, 

2 W R 197 ... 13 

Church v. Brown, (1808) 15 Ves. 268 at p 268; 

10 R R 74; 33 E R 752 ... 783 

CJaiko v. Brojendra Kishore Roy, 16 Ind Cas 
601; 39 C 953; (912) M W N 760; 12MLT 
171; 10 AL J 193; 16 C L J 231; 160 W N 816; 

23 M L J 32; 14 Bom L R 717; 13 Cr. L J 693; 

39 I A 163 ... 474 

Cockburn v. Thompson, (1810) 16 Ves 321; 33 
ER1C05 .. 986 

Collector of Belgaum v. Bbiiprao, 10 Bom L R 
£57 ... 150 


Collector of Bijnor v. Munuvar, 3 A 20 (F. B.) 616 
Collector of Madura v. Moottoo Ramalinga 
Sathnpatby, 12 M I A 397 at p 436; 1 B L R 
P C 1; 10 W R (P. C.) 17; 2 Sar P C J 361, 2 
Suth P C J 135; 20 E R 389 43, 705 

Col Iyer v. Isaacs, (1882) 19 Ch D 342; 51 L J 
Ch 14; 45 L T 567; 30 W R 70 ... 702 

Cologan v. London Assurance Company, 
(1816) 6 M & S 447; 17 E R 390; 105 E R 

n M 14 ... 757 

Conjeevaram llodgsonpet v. Kandaswmy, 28 Ind 
Cas 847 ... 661 

Coomar Sattya Sankar Ghosal v. Ranee Golap- 
monee Debee, 5 C W N 223 ... 16 

Corporation of Bristol v Westcott, (1879) 12 Ch 
D 461; 41 L T 117; 27 W R 841 ... 783 

Corporation of Madras v. Mohan Lai So wear, 30 
Ind Cas (83 ... 494 

Cropper v. Smith, (1884) 26 Ch D 700 at p 7 1 0; 

53 L J Ch 891; 51 L T 733; 33 W It 60 ... 990 

Crown v. Bhuran, 5 P R 1878 Cr ... 206 

Crown v. Ismail, 18 P R 1903 Cr ; 156 P L R 
1903 ... Q9 

Cutts.G. M. v. T. F. Brown, 6 C 328; 7 CL R 171 55 

I) 


Dagdu v. Totarara, 4 Ind Cas 24?; 33 B 658; 11 
Bom L R 1074 ... 517 

Daimler Company Limited v. Continental Tyre 
and Rubber Company Limited, (1916; 2 A C 
3 -7 at p 338; 85 L J K B 1333; 114 L T 1019; 

60 S J 602; 32 T L R C24 ... 325 

Dalchand v. Chand Khan, 27 Ind Cas 859; 11 N 

LR1 ... 409 

Dalsukhram Hurgovindas, In re, 9 Bom L R 
1347; 6 CrL J 425 ... 286 

Damaraju Narasinha Rao v. Thadinada Ganga- 
raju, 31 M 431; 4 M L T 271; 18 M h J 530... 789 
Datn^dar Menon v. Kittappa Monon, 10 Ind 
Cns 879; 26 M 16; 2 1 M L J 613; (1911) 2 
M W N 13 ... H3 

Daniell v. Sinclair, (188!) 6 App Cas 1 8 J ; 50 L J 
P 0 50; 41 L T 257; 29 W R 539 ... 522 

Darves Haji Mahamad v. Jainndin, 30 B G03; 8 
Bom. LR 751 ... 543 

Dasa v. Hiran, 51 Ind Cas 441; 47 P R 1919; 72 
PL R 1919 ... i 88 

Datto Govind v. Pandurang Vinayak, 31 B 499; 

10 Bom L R 692 ... 815 

Daudbhai v. Daya Rama, 61 Ind Cas 109; 21 
Bom L R 363; 43 B 663 ... 324 

Daxilat Ram v. Gadi Ram, 49 Ind Cas 138; 1 P 

& ... 620 

Davenport v. Reg, (1877) 3AC116;47LJPC 
8; 37 LT 727 ... 388 

David Yule v. Ram Khelwin Sahai, 6 C W N 

329 ... 87 

Davis v. Shepherd, (1866) 1 Ch 410; 35 L J Ch 
681; 16 LT 122 ... 12 2 

Dawubai Haji Khan Habib Khan, In the matter 
of the Will of, 18 B 237 ... 605 

Dayabhai Tribhavandas v. Lakhmi Chand Pana 
Chand, 9 B 353 ... 935 

Dayamoyi v. Ananda Mohan Roy, 27 Ind Cas 
61; 42 C 172; 18 CW N 971; 20 C L J 52 ... 433 



22 


INDIAN CASES. 


[1920 


D— contd. 


Page. 


Ml 


• • 


Ml 


• • I 


• • 


• • • 


De Comas r. Prost, (1865) 3 Moore PC (n. a ) 
168; 11 Jnr (n. a.) 417; 12 L T (n. a ) 682; 13 
W B 595; 146 R B 45; 16 E R 59 
DeCordova v. DeCordova, (1879) 4 App Caa 
692; 41 L T 43 

De Silva v. De 8ilva, 6 Bom L R 403 
De Sonza r. Coles, 3 M H C 384 
Deb Narain Dutt v. Baidya Nath Modak; 2 Ind 
Caa 148 S 14C W N 68 

Deb Narain Dutt v. Ram Sadhan Mondal, 20 
Ind Caa 630; 17 C W N 1143; 41 C 137; 18 C 
L J 603 

Debi Prasad v. Nagar Mull, 35 C 1108; 9 Cr 
L J 74 

Debilal r. Dhajadhari Uoahami, 9 Ind Caa 677; 

15 C W N 566; 12 Cr L J 101 
Debiruddi v. Abdur Rahim, 17 C 196 
Deefholta v. Peters, 14 C 631 
Dena Bandbn Nandi v. Nobin Chandra Kur,8 C 
W N 437 

Deno Bundhu Nandi r. Hari Maty Dasee, 31 C 
480, 8 C W N 895 

Deo Kishen v. Badh Prakaab, 6 A 609 (F, B.)i 
AWN (1883) 106 ... 

Deodip Singh ▼. Gopal Singh, 33 Ind Caa 53; 1 
P L J 647; 3 PL W 66 
Deokee v. Sookhdeo, 2NWPH CB361 
Deonandan Prasad v. Janki Singh, 39 Ind Caa 
346; 25 C L J 269; 16 A L J 154; 32 M L J 206 
21 C W N 473; 1 P L W 294; (1917) M W N 
254; 21 MLT 240; 6 L W 626; 19 Bom L R 

410; 44 O 573; 44 I A 30 i P. C.) 

Deorao v. Sadasheo, 2 N L R 17 
Deoatban of Somegaon v. Mukunda, 14 C P L R 
154 

Deputy Commissioner, Rai Bareli v. Maheah 
Bakhah, 6 O C 142 
Dean v. Jawala, 13 P R 1855 
Deve Raj v. Shiv Ram, 25 Ind Caa 463; 70 P R 
1914; 260 P L R 1914; 165 P W R 1914 
Devi Dial v. Utam Devi, 37 P R 1907; 120 P L R 
1907; 166 P W R 1907 

Dewar v. Goodman, (1909) A 0 72; 78 L J K B 
209: 100 L T 2; 26 T L R 137 
Dhakeswar Prosad Singh v. Harihar Proaad 
Narain Singh, 27 Ind Caa 780; 21 C L J 104... 
Dhansingh v. Ganpat, 24 Ind Caa 850; 10 N L R 
60 

Dhanaukhdaa v. Zangoo, 64 Ind Caa 798; 16 N 
• L R 3 

Dharam Kanwar v. Balwant Singh, 15 Ind Caa 
673; 34 A 398; 23MLJ 200; 16 C W N 676- 

9 A L J 730; 14 Bom L R485; (19.2) M W N 

641; 12 M L T 95; 16 0 L J 60; 39 I A 142 

(P. °-> 

Dharam Singh v. Joti Piasad, 28 Ind Caa 1005 
37 A 355; 13 A L J 497; 16 Cr. L J 429 
Dharam das v. Sagore Santra, 11 C W N 119- 
Cr L J 454 

Dharani Kanta Lahiri v. Siba Sundari Debi 35 
0 1069; 8 C L J 188 

Dharanikota Venkayya v. Budharazu Snrayya 
Gam, 30 M 362; 17 M L J 326 
Dholan Daa v. Ralya 8hah, 85 P R 1898 
Dhonkal Singh v. Phakkar Singh. 15 A 84 
A V N (U9S) 86 (P. B.) 


672 

424 

973 

934 

381 


312 

676 

290 

632 

896 

213 

892 

678 

445 

706 


D — conoid. 


Page, 


695 

637 

76 

619 

422 

926 

871 

131 

190 

20 

763 


• • • 




Dhrupad Chandra v. Harinath Singh Roy, 45 
Ind Caa 660; 27 C L J 563; 12 C W N 826 ... 
Dhnlipalla Kanakam v. Nadipalli Venkataraju, 

43 Ind Caa 76; 7 L W 218; (1918) M W N 

44 

Dhunesh Koeree v. Oolfut Hussein, 21 W R 
219 

Digbijoy Roy v. Ata RahmaD, 15 Ind Caa 166; 17 
0 W N 156 

Digendra Chandra Baaak v. Ramani Mohsn 
Goswami, 48 Ind CaB 333; 22 C W N 958 ... 

Digendra Chunder Sen v. Nritya Gcpal Biswas, 
43 iDd Cas 1 84; 27 C L J 125; 22 C W N 419... 
Diljan Miha Bibi v. Hemanta Kumar Roy, 
29 Ind Caa 395; 19 C W N 768 
Dindayal Mozumdar v. Emperor, 34 C 935; 11 
C W N 1002; 6 Cr L J 230 
Dinesh Chunder Roy v. Golam Mostapha, 16 C 
89 

Dinobundhu Shaw Chowdbry v. Jagmaya Daai, 
29 C 154; 12 M L J 73; 4 Bom L R 238; 29 I A 
9; 6 C W N 209 (P. C.) 190 

District Judge of Kiatna v. Hanumannlu, 32 Ind 
Caa 326; 39 M 1045; 18 M L T 649; (1915) M 
W N 1050; 17 Cr L J 38 

Doe d Carlisle v. Baliff, (1811) 3 Taunt, 378; 
128 E R 160 

Doe d Lewis v. Bingham, (1821) 4 B & Aid 
672; 23 R R 438; 106 E R 1082 
Dorai Lai Saha v. Roahan Dobay, 33 C 1278- 
11 C W N 107 

Dooly Chand v. Mamuji Mueaji, 41 Ind Caa 295* 
26 C L J 339; 21 C W N 87 
Doorga Kant v. Radha Mohun, 7 W R 61 
Doorga Singh v. Shej Perabad Singh, 16 C 194 
Downes v. Grazebrook, (18.7; 3 Merivale 200; 
17 R R 62; 36 E R 77 

Dnlichand v. Ramkiahen Singh, 7 C 648 V P. C.) 

8 I A 93; 4 Sar P C J 246 

Dnlsingh v. Dini, 5 Ind Caa 621; 32 A 165; 7 A 
L J 80 

Dnnia Lai v. Gopi Nath, 22 C 820 

'l24 V Chanohal Ram » 4 A 81; AWN 

Durga Charan Mahto v. Raghnnath Mahto, 20 
Ind Caa 810; 18 C W N 65; 18 C L J 569 
Dwarkanafch Roy Chowdbry v. Emperor. 31 C 
858; 1 Cr L J 8c2 

Dwijendra Nath Roy Chaudhuri r. Aftabuddi 
Sardar, 39 Ind Caa 209, 21 C W N 492; 25 O L 
J 63 

Dyebnkee Nundun Sen v. Mudhoo Mutty GooDta 
1 C 123; 24 W R 478 P ’ 


• •• 


• M 


• 44 


409 

605 

109 

783 

158 

209 

83 


E 


E T n“<5M° r ■ BonjaJ Aii > 18 a «> 

East Indian Railway Co. v. Changn Khan, 28 

n urn 2 6; ° tS8; 22 0 L J 2,2 > 19 0 w 

J ?fi a p Rai iin ay Cum P aQ y v - Nilkanta Roy, 

19 C L J 142 9| ° 6765 19 ° W 


431 

66 

167 
381 
781 
261 

83 

98 

261 

668 

199 

749 

88 

764 

747 

j 83 
696 

168 

667 

7C6 

150 

176 

391 

721 

264 

642 


• at 


769 


620 


756 



Yol. LV] 


TABLE Of CASES CITED. 


23 


E— conoid. 


Page. 


Ekradeshwar Singh r. Janeshwari Bahaasin, 26 
Ind Gas 417; 42 0 682; 18CWN 1249; 21 0 
L J 9; 27 M L J 373; (1914) MWN 807; 16 M 
L T 882; 1 L W 863; 12 A L J 1217; 41 I A 
S76; 17 Bom L R 18 (P. 0.) 

Elizabelh Want v. Blunt, (1810) 12 East 1«3; 104 
ER73;11RR310 

Ellaiya v. Collector of Salem, 3 M H C R 69 ... 

Emperor v. Annada Charan Thakur, 2 Ind Cas 
497; 36 C 629; 13 0 W N 757; 9 0 L J 638; 10 
Cr L J 32 

... y. Bai Asha, 6 Bom L R 125 ... 

■ - v. Balwant, 27 A 293; 1 A J 601; AW 

N (1910) 231 , ••• 

— v. Bidyapati, 25 A 273; AWN (1903) 


36 


• • • 


v. Bindesri Prasad, 26 A 512; 1 A L J 
284; AWN (1904) 116;lCrLJ433 

v. C hell am, 29 M 91: 3 Cr L J 371 

y. Gopal Barik, 34 C 42; 1 1 C W N 


126; 4 Cr L J 460 

y. Gutali, 1 Ind Cas 766; 31 A 148; 6 


Ml 


AL J 129;9CrL J 383 

y. Manik Rai, 11 Ind Cas 689; 83 A 


771; 12 Cr L J 405; 8 A L J 925 

y. Nepal Shikary, 2 Ind Cas 651; 13 C 


W N 318; 9 C L J 439; 10 Cr. L J 122 

y. Pnnamohand, 8 Bom L R 817; 4 Cr 


L J 423 


i • i 


L J 3 


▼. Raoji Fulchand, 6 Bom L R 34; 1 Cr 


Ml 


y. Sheik Abdul, 33 Ind Cas 825; 43 C 
1128; 20 C W N 725; 17 Cr L J 185 

y. Shernfalli, 27 B 135; 4 Bom L R 


930 


• • • 


y. Surnamoyee Biswas, 21 Ind Cas 
9C0; 41 0 621 ; 14 Cr L J 660 

y. Walli Mussaji, 26 B 641; 4 Bom 


L R 427 , 

Empress v. Kundan Singh, AWN (1885) 303... 

Engineering Company, In re, (1860) 10 


894 

661 

989 


29) 

100 

733 

724 

100 

299 

287 

480 

304 

695 

852 

727 

723 

347 

300 

864 

304 


312 

167 


Ch D 126 at p lz7; 43 L T 742; 29 W R 342 
Erava ▼. Sidramappa, 21 B 424 ... 

Enikulappa Chetty v. The Official Assignee of 

Madras, 32 Ind Caa 190; 39 M 903 626, 977 

Erusappa Mudaliar v. Commercial and Land 
Mortgage Bank Limited, 23 M 377? 10 M L J 
91 

Eshenohunder Singh v. Shamaohurn Bhutto, 1 1 
M I A 7; 6 W R P 0 67? 2 Ind Jar (n. b.) 7; 

2 Sar P 0 J 209; 20 E R 3 


hi 


F 

Paizur Baharaan y. Naimuna Khatun, 2D Ind 
Cas 610; 18 C L J 11'? 17 C W N 1233 
Fakhr-ud-din Shah v. Kifayat Ullah, 8 Ind Cas 
678- 7 A L J 1C96 

Fakirapa r. Chanapa, 10 B H 0 R 162 ... 

Faqir Chand y. Balkanr, 19 P R 1901? 68 P L 
K 1601 

Fateh Mohammad v. Kariman, 7 P ® 1907? 42 P 
W tt 1907; 104 P L R >907 ... 

Fatmabai y. Sonbai, 11 Ind Cas 668; 36 B 77; 

13 Bom L R 673 

Fazloor Ruhman y. Altaf Hossen, lU C 641 


161 


696 


F-r«*»0li. 

Fergosson r. Fyffe, (1841) 8 Cl & F 121; 8 E R 
49; 64 R R 12 

Feroze Ali Mullik y. Emperor, 12 C W N 703; 
>J 7Cr. LJ 604 

Ferozeuddin v. Rahim Bakhsh, 8 Ind Cas 350; 

96 P R 1910; 192 P L R 1910 
Firm of Sadasuk Janki Das v. Kishan Pershad, 
50 Ind Cas 216; 46 C 003; 29 C L J 340; 17 A 
L J 405; 26 M L T 268; 36 M L J 429; 2 1 Bom. 
L R 605; 1 UP L R (P. C.) 87; (1919) M. 
W N 310; 23 0 W N 937; 10 L W 143; 12 Bur 
LT 160 

First Grade Pleader, In the matter of, 24 M 17 
Fischer v, Kamala Naiker, 8 M I A 170; 3 W 
RPC 33; 1 Suth P C J 395; 1 Sar P C J 
733; 19 E R 495 

Fischer v. Secretary of State for India in Coun 
cil, 16 M 292 atp 303 
Fleet v. Murton, (1871) 7 Q B 126; 41 L J Q B 
49; 26 L T 181; 20 W R 97 
Flower v. Lloyd, (1877) 6 Cb D 297; 46 L J 
Ch 838; 37 L T 419; 25 W R 793 
Frances Peverett, In the goods of, (1902) P D 
205 at p 207; 71 L J P 114; 87 L T 143 ... 

Fraser, In re, Central Bank , Ex parte, (1892)2 
O B 633; 67 L T 401; 9 Morrell 256 
Frisby, In re, Allison v. Frisby, (1890) 43 Ch D 
106; 69 L J Ch94; 61LT 632; 38 W R 65 ... 

Futteh Ali y. Gungaoath Roy, 8 C 113; IOC L 


Page 


• •• 


•M 


• • • 


R 20 


# • • 


695 

211 

645 

57 

609 

748 

17 


a- 


Gajadhar Singh y. Kaudhaya Bukhsh, 9 Ind Cas 
243 

Gajadhar Teli v. Bhagwanta, 16 Ind Cas 8; 34 A 

699; 10 A L J 244 „ 

Qamu v. Karim Khan, 33 P R 1908 (F. B. ; 83 
P W R 1908; 17LPLRI90* 

Ganapathi Ayyar y. Chenga Reddi, 29 M 312; 16 

Ail Li J 33 ••• 

Gandharp Singh y. Sahib Singh, 7 A 184; A W 

N (>884) 320 ••• 

Gandy v. Gandy, (1885) 30 Ch D 57 at pp 62, 67; 

54 L J Ch 1164; 63 L T 306; 33 W R 805 ■ ... 
Ganesh v. Pnrshottam, 1 Ind Cas 106; 33 B 311; 

11 Bom L R 26; 5 M LT 228 
Ganesh Bakhsh v. Harihar Bakhsh, J 6 A 299; 
31 I A 116; 8 0 W N 621? 14 M L J 190; 
6 Bom L R 605; 8 Sar P C J 628 (P. 0.) ... 
Ganesh Lai v. Kumar Satya Narayan Singh, 54 
Ind Cas 207; 4 P L J 636; (1920) Pat 35 
Ganga Jati v. Ghasita, l A 46 (F. B.) 

Ganga Pershad y. Jawahir Singh, 19 0 4 
Ganga Prasad v. Kura, 28 A 408; 3 A L J 
AWN (1906 64 

Ganga Bam v. Kirtarath Rai, 9 Ind Cas 319; 33 
A 393; 8 A L J 158 

Ganeadhar Karmakar v. Shekharbasini Dasya, 
35 Ind Cas 348; 24 C L J 235; 20 C W N 

Gangamma r. Bommakka, 6 Ind Cas 437; 33 M 
253; 7 M L T 231 

Ganpat v. Bhangi, 15 C P Jj R 17^ 




Ml 


t •• 


168; 


Ml 


• • • 


523 

93 

520 


437 

199 


637 

703 

773 

748 

908 

453 

764 

63 


Ml 


702 

960 

740 

893 

38 

312 

192 

737 

16 

7C8 

169 

2 

610 

653 

387 

435 



21 


INDIAN OASES. 


[1920 


G-- CODtd. 


Page, 


980 

651 

815 

510 

632 

8S5 

737 

98 


174, 

50 

77 


Ganpat Rao v. Anant Rao, 5 Ind Cas 689; 32 A 
148; 14 C W N 310; 7 M L T 53; 7 A L J 165; 

11 C L J 281; 12 Bom L R 267; 20 M L J 164; 

37 I A 39 (P. C.) 

Gaura Bibi v. Ghasitiya, 12 Ind Caa 603; 34 A 
123; 8 A L J 1265 

Gavdappa v. Girimallappa, 19 B 331 
Gaya Din Singh v. Har Karan Singh, 22 Ind Caa 
132; 16 O C 267 

Gayi Dhali v. Aftabaddin Sirdar, 6 C W N 575 
Ghamandi Lai v. Amir Begam, 16 A 21 1; A W N 
(1894) 22 

Ghanshiam Singh v. Doulat Singh, 18 A 
210 

Ghasi Ram v. Emperor, 49 Ind Cas 612; (1919) 

Pat 98; 20 Cr L J 194 

Ghasita v. Sultan, 11 Ind Caa 445; 93 P R 1911; 

228 P L It 1911; 151 PWR 1911 57, 209 

Gholam Muhammad v. Muhammad Bakhsh, 4 
P R 891 (F. B.) 

Ghoogly Sahoo v. Chundee Pershad, 21 W R 246 
Ghulaji v. Fakir Shah, 17 C P L R 139 ... 

Ghulam Khan v. Muhammad Hasaan,29 C 167 
(P. O.) 6 C W N 226; 29 I A 51; 12 M LJ 
77; 4 Bom L R 161; 8 Bar P C J 154; 25 
P R 1902 

Ghurbin Koeri v. Khalil Khan, 22 Ind Cas 977; 

36 A 132; 12 A L J 143; 15 Cr L J 193 
Gilbert v. Endean, 11878/ 9 Ch D 259; 8.9 
L T 404; 27 WR 252 

Girdhari Lai v. Emperor, 'O Ind Cas 15C; 11 P 
R 1911 Cr; 146 P L R 1911; 12 Cr L J 217; 32 
PWR 1911 Cr 

Girendrouath Tagore, In the matter of the peti- 
tion of, 14 B L P. 334 note 
Giribala Debia v. Rani Mina Kumari, 5 C W N 
4‘7 

Girijanand Datta Jha v. Sailajanund Datta Jha, 

23 C 645 

Girish Chunder Dey v. Juramoni, 5 C W N 83... 
Girja Bai v. Sadashiv Dhundiraj, 37 Ind Cas 
321; 24 C L J 207; 20 C W N 1085; 14 A L J 
822; 20 M L T 78; 12 N L R 113; (1916) 2 M 
W N 65; 18 B L R 621; 4 L W 114; 31 M L J 
455; 43 C 1031; 43 I A 151 (P. C.) 

Girja Kanta Chakrabulty v. Mohim Chandra 
Acharjya, 35 Ind Cas 294; 20 C W N 675; 23 
C L J 587 

Gnanasmbanda Pandara Sannadhi v. Velu Pan- 
daram, 23 M 27 J; 4 0 W N 329; 27 I A 69: 10 
MLJ2P;2 Bom L It 597; 7 Sar P C J 67 1 ... 
Gobardban Das v. Jai Kishen Das, 22 A 224- A 
W N (1900) 52 

Gobind Chandra v. Radha Kristo Das, 3 Ind 
• Cas 56 ; 31 A 477; 6 A L J591 
Gobind Dayal v. Inayatullah, 7 A 775 at 
809 

• • • 

Godimella Rangamma v. Panohangam Naraeim- 
haebaryula, 35 Ind Cas 116; 31 M LJ 26- 
(1916) 2 M W N 258 [ 

Goiyan Dhangar v. Sheikh Gondar 52 Ind Cas 
324 

Gojanand Maskara v. Shaik Taleb Jalaluddin 46 
Ind Cas 1 73; 22 CW N 635 * 

Gokoldas v. Puranmal, 10 0 1035; 11 I A 126- 4 
Sar P 0 J 643 


71G 

852 

748 


1C5 

450 

191 


811 

434 


30 


176 

220 


• • • 


831 


986 

432 

818 


Gr — contd. 

Gokul Mandar v. Pudmanund Singh, 29 C 707 
(P. C); 29 I A 196: 6 C W N 825; 4 Bom L R 
793; 8 Sar P C J 323 

Golam Mujahar Chowdhery v. Goloke Charan 
Dess, 25 Ind Cas 884 

Goldstein v. Salvation Army Assurance Society, 

(1917) 2 K B 291; 86 L J K B 793; (19J7) W 
C & I Rep 192; 117 L T63 
Gopal v. Emperor, 28 Ind Cas 513; 11 N L R 
36; 16 Cr L J 289 

Gopal v. Gopal, 28 B 248 at p 252; 5 Bom. L R 
1020 

• • • 

Gopal Chand Pande v. Babu Kunwar Singh, 5 
Sud Dew Adalat Rep 24; 7 Ind Dec v o. s.) 
355 

• • • 

Gopal Lai v. Benarsi Pershad Chowdhry, 31 C 
428; 8 C W N 385 

Gopal Sitlheshvar, In re, 9 Bom L R 735; 6 Ur 
L J 78 

Gopalrao Manohar Tambokar v. Harilal Subrai" 
9 Bom L R 715 

• • • 

Gopi Kishen v. Gopi Kishen, 27 Ind Cas 701- 27 
PWR 1915; 57 P L R 1916 
Gopi Reddi v. Mahanandi Reddi, 12 M 331 
Gosain Sant Das v. Ram Bai, 20 Ind Cas 295- 38 
PR 19.3; 264 P L R 1913; 184 P WR 1913 .. 
Gossip v. Wright, (1863) 3 2 L J Ch *:4S 9 J Ur 
N. s. • 59?; 8 L T 627; 11 W R 612 
Gour Chandra Dasv. Prasanna Kumar Chandra* 
33 C 812 at p. 815;HO C W N 783; 3 C L .1 363 

Gouri Dutt v. Gobind Singh, 53 Ind Cas 829- l 
P L T 44; 20 Cr L J 829 * 

Gouri Krishna y. Sabanunda Sarma 32 C 
1 C L J 42 1 * 

Gouri Pattra v. II R Reilv, 20 C 579 
Government of Bombay' v. Esufali Salebhai- 5 
Ind Cas 621; 12 Bom L R 34 at p 5i ; 3^3 
018 

Govind Bhikaji v. Bhau Gopal, 39 Ind Cas fill 
41 B 384; 19 Bom L R 147 ’ 

Govinda Pillai v. Thoyammal, 14 ML J 209- 
M 57 ’ 5 

Govindan Nair v. Xami Menon, 26 Ind Cns 7 ”n 
2‘ M L J 595; (1914) M W N 782 /U 

Gowardhan Das v. Kesho Ram, 20 Tnd Cas 491’. 
MPE 19.3; 291 PER .’93; .81 

Great Indian Peninsula Railway Companv 
Nowroji Pestonji, 10 B 390 K 3 

Greenwood v. Holqnette, 12 13 L R 4*>. o fl w p 
467 ' r 

Grove v. Portal, (1902) 1 Ch 727; 71 L J Ch 
86 L T 350; 18 T L R 319 ^ 

Gujarmal Ramlal v. Sitaram Ariun 3 V r pin 

G ‘ l g p K ha " " KUn Ah »« slil 

Gulab v. Ishar Kour, 63 P R 1895 

Gulara Jalani v. Emperor, 51 Ind Cas 161- 17 *a 
L J 432; 20 Cr L J 401 b1 ' 17 A 


Page. 


036; 


• • f 


V, 


"I 


Gungadhar Bcgla v. Uira Lai Bogla 34 Ind rl- 
10; 43 C 944; 20 C W N 469; 28*0*1.1 3 7 , " 
Gur Nanak Prasad v. Jai NarainLal J 4 TnH r o* 
814; 34 A 385, 9 A L J 375 ’ d CaS 


HI 


249 

893 

661 

100 

764 

318 

960 

289 

823 

956 

846 

620 

169 

628, 

697 

193 

183 

430 

160 

617 

925 

712 

846 

644 

243 

782 

66 

866 

421 

736 

872 

409 


160 


• • • 



tol. LV] 


TABLE OF OASES CITED, 


25 


Qr — oouold. 


Page. 


Qur Narayan v. Sheo Lai Singh, 49 Ind Cas 1; 

17 A L J 665 36 M L J 63; 9 L W 336; 23 C W 
X 621; 1 U P L R (P. 0.) 1; 46 C 566 (P. C.) 432 

637 

Gurdial Singh v. Mathura SiDgh, 6 Ind Cas 920; 

7 A L J 610 . ••• 36 

Guru Charan Shaha v. Girija Suudari Dassi, 29 
0 8b7; 7 C WN 112 ••• 289 

Guy an Dhangur v. Gouder, 45 Ind Cae 794 ... 432 

H 


Page 


896 


20 

1008 

83 


Habib Khan v. Muhammad, 16 Tnd Cas 463; 68 
P R 1912- 194 P W R 1912; 210 P L R 1912... 871 
Habit Khan v. Emperor, 33 C 30; 10 C W N30; 

3 Cr I- J 125 ••• 001 

Haidar Husain v. Abdul Ahad, 30 A 117; 6 A L 
J 62; A W N (1908) 41; 3 M L 1 207 ... &85 

Hajrat Akramnissa Begam v. Valiu 1 n j s s a ^ 

Hakimv.’ Ghulam Jannat, J 9 Ind Cas 355; 27 P 

HaVv! 7; cLndT3S R s, 19 (i827) 4 Bing U 

^ A * 831 

N (1885) 295 "• 

Hftnumanthaiyan v. Meenatchi Naidu, 12 Ind Cas 
“'2 ML J12; 35 M 183; 10 MLT 380; 

MQI21MWN158 ••• 

Har Prasad Das v. Emperor, 19 Ind Cas 197: 40 
C 47? IF. B.); 14 Cr L J 197; 17 C W N 647; 

17 0 L J 245 ••• 

Haradhun Dutta v. Joy Kisto Banerjee, UWR ^ 

Hartkhbai v. Jamnobai, 1 9 Ind Cas 786; 37 B G3fi 

Hard®™ KalhtVm, .13 PL R .903 "*>3 

Haidit SiDgh v. Gurmukh Singh, 47 Ind Cas 
626 28 0 L j 437; 58 P W R 1918; 64 P R 
1918- 14 M L T 389; 20 Bom L R 1064; ; 1919) 

M W* N 1; 9 L W 12?; 1 U PL R(P. C. ® ... 248 
Harendra Lai Roy v. Ilari Dasi Debi, 23 Ind 
CM 637- 41 C 972: 27 M L J 8U: 12 A L J 774; 

IBM L T 6; (1914) M W N 48?; 1 L W 105C; 

“ OW* 817, >9CLJ 4^, 16 Bom LR 
400-41 I A 110 (P. C.) 08,86, 5 61 

Harandra Lai Boy v. Puroa Chandra Chatterjee 

c-iii 2 

Hargawan^ Mogan v. Baij Nath Das, 4 Ind Cas 

^ - ™ 39 

Hw/^anesh^.^Y^munabal, 36 “ 933 

Hari Govind Josbi v. Ramohandra Narayan 

Gole,3'B61;8Bom L R 873 --- 600 

TTori Rovind Kulkarni v. Narsingrao, 23 Ind 
Cas 123; 38 B 194 at p 199; 16 Bom L • & *0... 450 
Hari Kiesen Bhagat v. Veliat Hossem, 30 O 756; 

HariLal Singh v. Tripura Charan Roy, 19 Ind 

0 660, 17 0 L J 436, .7 C W N 

- m 700 


• • • 


• • 


Jci — oontd. 

Hari Mohan Dalai v. Lachmi Chand, 18 Ind 
Cas 215 

Hari Mohan Shaha v. Baburali, 24 C 715 at p 
719 

Hari Poda Pal v. Jotish Chandra Chatterjee, 6 
Ind Cas 181; 11 Cr L J 291 
Hari Singh v. Allah Bakhsh, 38 Ind Cas 
769; 115 P R 1916; 228 PffR 1916 
Harihar Ojha v, Dasarathi Misra, 33 C 257 at p 
268; 9CWN 636; 1 C L J 408 538. 5/4 

Harikrishna v. Jaideb, 17 C P L R 33 ... ^ 1 

Harji Mol v. Pokhar Das, 135 P R 1900; 117 P 
L R 1908; 160 PWR 19l6 ••• 

Harnamon v. Santa Singh, 13 Ind Cas 7 U 5 98 1 
W R 1912; 122 P L R 1912 
Hart v. Tara Prasanna Mukherjee, 11 C 718 ... 
Hawkins, In re, Troup, Ex parte, (1895) 1 

B 404; 64 L J Q B 373; 14 R 44; 72 L 1 
41- 43 W & 306; 2 Manson 14 
Hazara v. Bishen Singh, 128 P R 1907; 58 P L It 
1906; 97 P IV R 1907 

Hazara Singh v. Lai Singh, 63 P R 1891 ••• 

Hearn v. London and South Western Railway 
Company, (1885). 10 Ex 793; 3 C L R 597; 24 L 
J Ex 180; 1 Jur (n. 8.) 236; 102 R R 833 
Heaven v. Fender, (1883) 11 Q B D 503; 

52 L J Q, B 702; 49 L T 357; 47 J P 709 
Heeramonee v. Nufl’aree, 1 Hay 292 
Helaluddin Mia’s Wife v Janaki Nath Sircar, 40 
Ind Cas 490; 22 C W N 477 
IIelau|Dasi v. Durga Das Mundal, 4 0 L J 323... 

Hem Chandra Ray v. Atal Behari Ray, 35 C 909 
at p 9.4; 8 Cr L J 435 ••• 

Hem ChaDdra Sarkar v. Lalit Mohan Kar, 14 
Ind Cas 515; 16 C L J 537; 16 C W N 715 ... 

Het Ram v. Shadi Ram, 45 Ind Cas 798; 45 I A 
]30- 5 P L W 88; 16 A L J 607; 35 M L J J; 24 
ULT 92; 28 C L J 188; (1918) M W N 518; 

2 u Bom L R 798; 22 C W N 1033; 40 A 407; 9 
L W 550; 12 Bur LT 73 (P. C.) ^ 190,970 

High Court Proceedings, 19th April 1876, 1 M 
66; 2 Weir 448 

Hill v TownEend, (1810) 12 R R 595; 3 Taunt 

45; 128 E R 19 _ ••• 

Himalya Bank Limited in Liquidation v. F. W. 

Quarry, 17 A 262; AWN (1895) 9« ... 

Hira Singh v. Ghulam Qadir, 48 Ind Cas 399; 

113 PR 1918 

Hira Singh v. Mobar Singh, 12 Ind Cas 606; 2 
P L R 1912; 228 P W R 1911 
Hirachand v. Kasturchand, / 8 B 224 
Hiran Bibi v. Sohan Bibi, 24 Ind Cas 309; 27 
M L J 149; 18 C W N 929; 1 L W 648 

(P. 0.) 

Hirji Khetsey & Co. v. Bombay Baroda & 
Central India Railway Company, 26 Ind 
Cas 241; 39 B 19J;U6 Bom L R 467 
Holroyd v. Marshall, 11662) 10HL U 191; 33 
L J Ch 193; 9 Jar (N. s.) 213; 7L T 172; 11 
W R 17 .; H E R 999; 138 R R 108 
Hopper, In re, (1867)2 Q B 367; 8 B & S 100; 86 
L J Q B 97; 5 L T 566; 16 W R 443 
Horne v. Struben, (1902) A C 454; 7l L J P C 
88; 87 LT 1 

Hotchand Golabrai v. Manghanmal Gulabrai, 29 
Ind Cas 42; 8 S L R 279 ••• 


S3 

820 

452 


453 

34 

177 


760 

765 

13 

378 

424 

109 

378 


469 

846 

249 

835 

14 

167 


568 


755 


702 

886 

118 

680 



2u 


INDIAN CASES. 


[1920 


U. — conoid. 


Pag*. 


Huddersfield Banking Co., v. Lister, (1895) 2 
Ch D 273; 64 L J Ch 5 >3; 12 R 331; 72 
L T 703; 43 W R 567 

Huknm Chand Boid v. Kamalanand Singh, 33 C 
927; 3 C L J 67 

Hurry Mohan Mozoomdar v. Dwarkanath Sein, 
18 W R 42 at p 43 

Hasaini Khanam v. Hasain Khan, 29 A 
471; A W N (1907) 133; 4ALJ376 
Hutcheson v. Eaton, (1884) 13 Q B D 861; 51 L 
T 846 ^ 

Ibrahim v. Akbar, 34 Ind Cas 209; 104 P VV R 
1916; 53 PLR 1917 

Imam All v. Baij Nath Ram Sahu, 33 C 613 at p 
621; 3 C L J 576; 10 C W N 551 (P. C.) ... 

Imambandi v. Haji Mutaaddi, 47 Ind Cas 5 1 3; 23 
C L J 409; 35 M L J 422; 16 A L J 800; 24 M 
L T 330; 23C W N 50; 5 P L W 276; 20 Bom 
L R 1022; 45 C 87?; (1919) M W N 91; 9 L W 
618; 45 I A 73 (P. C.) 

Imdad Ahmad v. Fateshri Partab Narain Singh, 
6 Ind Cas 981; 14 C W N 842; 12 Bom L R 
419; 7 M L T 414 (P. C.); 32 A 241; (1910) M 
W N 118; 37 I A 60 

Imdad Ali Shah v. Bayed Ali, 40 Ind Cas 
66; 26 P R 1917 

Imdad Hasan Khan v. Badri Prasad, 20 A 40’ • 
AWN (1 898; 212 

Inayat Singh v. Izzat-un-Nissa Begam, 27 A 97; 

AWN 11904) 174; 1 A L J 435 
Indar Narain Shiv Puri v. Onkar Lai, 10 Ind 
Caa 1?0; 20 P R 1912; 141 PLR 191'; 233 P 
W R 1911 

Inder Rai v. Emperor, 6 Ind Cas 408; 37 0 
236; 14 C W N 280; 11 C L J 418; 11 Cr L J 
128 

India General Steam Navigation Co v. Bhagwan 
Cbandra Paul, 19 India Cas 245;40C°716* 
17 C L J 639; 17 C W N 6 ’3 
Indra Bibi v. Jain Sirdar Ahiri, 85 C 946; 7 C L 
J 149: 12 C W N 3 6 

Indra Chandra Mukherjee v. Sriah Chandra 
Banerjee, 21 Ind Cas 120; 40 C 637 
Indraj v. Brother Clement, 28 Ind Cas 272; 37 A 
262 ; 13 A L J 288 

Indur Cbunder Singh v. Radhakishore Ghose, 19 
C 607 (P. C.); 191 A 90; 6 Sar P C J ; 85 ... 
Irrawaddy Flottilah Company v. Bngnandas, 
18C 620; 18 I A 12'; 6 Sar P C J ‘0 
laac Mohomed v, Bai Fatima, 10 B 4 87 
Iahar Singh v. Atma Singh, 117 P R 1893 
Isher Singh v. Emperor, 33 Ind Cas 823; 72 P L 
R 1916; 24 P WR 1016 Cr; 17 Cr LJ 183* 
50 P W R 1915 Or 

Iahwari Singh v. Narain Dat, 23 Ind Cas E65- 
12 ALJ 408; 36 A 812 J 

Issurree Dassee v. Abdool Khalak, 4 C 416- 3 C 
L R 46 

Iswar Chunder Raut v. Kali Kamar Das, 4 C W 
N 351 

Ittappan v. Manavikrama, 21 M 163 at dd 158 
169, 166; 8 M L J 92 

Iyappa Nainar v. Manikka A sari, 27 Ind Caa 
241, 40 M 680 


748 


405 


213 


77 

778 


740 

327 


235 


Ml 


694 

740 

168 

192 

808 

343 

758 

2 4 

643 

880 

437 

767 

87 

14 

687 

36 

709 

346 

248 

h 


Page, 


Jada Lai Sahu v. Lowis, 34 C 848; 11 C W N 
712; 5 Cr L J 480. 6 C L J 631 
Jadu Nath r. Hari Kar, 18 Ind Cas 253; 17 C L 
J 206; 17 C W N 308 

Jafar Ahmed v. Maharaja Birendra Kishore 
Manikya Bahador, 21 Ind Cas 3 9; 22 C L J 
126 

Jafferbhoy Ludhabhoy Chattoo v. Thomas D. 
Charlesworth, 17 B 5 0 

Jagan Nath v. Chet Ram, 28 A 470; 3 A L J 
318; A WN(1906) 93 

Jagan Nath v. Milap Chand, 28 A 722; 3 A L J 
504; A W N (191)6) 213 
Jaganatha v. Gangi Reddi, 16 M 303 

Jagannath v. Maruti, 36 Ind Cas 241; 12 N L R 
126 

Jagannath v. Narayan Lai, 7 Ind Cas 459; 34 B 
553; 12 Bom L R 545 

Jagarnath Perahad v. Hanuman Perahad, 3 Ind 
Caa 465; 36 C 833; 13 C W N 830; 10 0 L J 

36I 6 A M 22 l T (P.C 1 , B ° mI ' ESa ' !l9MLJ 436 : 
Jagat Chandra Mozuradar v. Queen-Empresa, 26 
C 768; 3 C W N 49 1 

Jagdip Singh v Narain Sicgb, 15 Ind Caa 866- 

PH 1913; 163 P W R 1912; 173 P L R 
1912 

Ja L d ’ 8h Bahadur v - Sheo Partab Singh, 23 A 

t 6 i 9 4o o N 602 C ) ; 28 I A 100; II M L 

J 178; 3 Bom L R 288; 8 Bar P C J 19 

Jaggeawar Dntt v. Bhuban Mohan Mitra 33 
Caa 425; 3 O L J 205 ’ 3, 

Jaghar Nath Singh v. Sheo Ghulam SiDgh, I 
Ind Cas /04; 31 A 65; A W N (1908) 298; 

O ALJ 745 

Jagomohandaa v. Allu Maria, 19 B 338 
Jagrani Misrain v. Biaheshar Dube, 35 Ind Cas 
701; 38 A 366; 14 A L J 419 (F. B.) 

Jai Kiahen Joshi v. Budhanand Joshi, 34 

Ind Caa 244; 38 A 138; 14 A L J 41 

Jairaj Mai v. Radha Kiahan, £0 Ind Caa 182; 35 
A *57; 11 A L J 3^7 

Jairamdas Ganeshdas v. Zamonlal Kiasorilal. 27 
B 357; 5 Bom L R 201 

^(.^5, 7 4 483 B >. A N 

^0 C B 265 T ’ Bi8h08har Sath ' 7 Cas 614, i 3 

" SarDP Raai > 17 A A W N 

Janki Singh v. Debi Nandan Prasad 7 t"* 
Caa 772, 16 0 W N 776 ’ 7 Ind 

J ‘nm) Ac e I^ te ! a °£ , “ Ud »‘®d Mine. Ltd", 

L * %?. 6, W R , P 4.f : n 7 ' L l K B -W. W 

R 796 ’ W B 2j 7 Com Cas 268 ; 18 T L 

y® eiba ** 5 Bom L R 885 
JeunjMuch, r. Budhiram Mnohi, 82 C 339, 1 0 

j6 R»t R t “/• Parhm «-war Narayan Mahtha 

Rai Bahadur, 49 Ind Cas 620, 36 M L J 2 1 f • 

2Q n r L i A? 5 23 0 W N 490; 25 M L T 278* 

^ 21 ® 0m L ft 689- 111 L W 

(1919) M W N 847; 12 Bor L T 80 (PO) * 


108 

133 

37 

672 

973 

650 

191 

74 

9 


227 

679 

634 

915 

434 

84 

12 

425 

451 

192 

405 

204 

866 

512 

651 

696 


326 

690 

979 


321 


Vol. LV] 


TABLE OF CASES CITED. 


27 


P*g«. 


J — oonoHL 


491 

595 

195 


K~ — oontd. 


Page. 


Jevanand v. Beni Madho, 4 Ind Caa 159; 12 
0 C 320 

Jharia Daa ▼. Emperor, 220 W N (cxlriii) 

Jhe^gar v. Baij Nath, 19 Ind Caa 709; 11 A L J 

566; 14 Cr L J 277 ••• 

Jhuna Lai Saha ▼. Emperor, 41 Ind Caa 10J2; 

2 P L J 657; 2 P L W 152; 18 Cr L J 690 286, 684 

Jivanatha v. Emperor, 23 Ind Caa 476; 16 Bom 

L R 138; 15 Cr L J 268 

Jiwan v Harnam Daa, 77 P W R 1907 
Jiwan Daa v. Tiran Ditta, 48 Ind Caa 384; 110 

P R 1918 •" 

Jnan Chandra Daa v. Rajani Kanta Pal, 41 Ind 

Caa 850; 22 C W N 522 

Jogendra Praaad Mitrav. Aautosh Goswami, 

87 Ind Caa 739; 24 0 L J 462 ... 

Jogendro Bhupati Hurroohundra Mahapatrav. 

Nityanond Man Singh, 18 0 151; 17 I A 128 
(P. 0.); 5 Sar P C J 596 ••• 

Joggobundhu Mitter v. Purnanud Goaaami, 16 
rj coq 

Jogiah v. Emperor, 31 M 510; 4 M L T 18 ; 8 
Cr L J 890 

John Brothera Abergarw Brewery Company v. 
Holmes, (1900) 1 Ch 188; 69 L J C 148; 81 L 
T 771; 48 W R 236; 64 J P 152 ... 

Jone 3 v. H. Ledgard, 8 A 340 at p 348; AWN 

Joseph Rand Limited v. Craig, (1919) 1 Oh 1; 

88 L J Ch 45; 119 L T 751 _• 

Jot Ram v. Hardawari, 23 Ind Caa 527; 27 P R 

1914; 22 P L R 1914; 249 P W R 1913 

Jotendromohnn Tagore v. 

Tagore, 18 W R 359; 9BLR 377 (P. C.^; I A 
Sup Vol 47; 2 Suth P C J 692; 3 Sar P C J 

82 "■ 

Joy Lai v. ManmothaNath Mnllik, 35 Ind Caa 3; 

20 C W N ?65 . _ _ 

Jugeahur Bhagat v. Ghanaisham Daa?, 5t W N 

356 ••• 

Juggobundhu Mukerjee v. Ramohunder Byeak, 

6 0 684 iF. B ); 6 C L R 648; 6 Shome L R 68 

Jnggomohun v. Manaokohand, 7 M I A 263 at p 

282 P. O.J; 4 W R 8; 1 Suth P C J 357; i Sar 

P C J 681; 19 E R 309 (P. C.) 737, 932 

Jnggomohun Ghose v, Kaisrechand, 9 M I 

266; 1 Sar P C J 835; 19 E R 738 

Jugmohandaa v. Pallonjee, 22 B 1 
Jukea, Jn re, Official Receiver, Ex parte, J (1902i 
2 K B 68; 71 L J K B 710; 80 L T 456; 50 W 

R 660; 0 ManBon 249 . u *Y 

Junarrddeen v. Nobin Chunder, (1662) Marsh 

282 ••• 
Justices of the Peace, Caloatta v. Oriental Gas 

Co., 8 B L R 433; 17 W R 364 


K 




858 

422 

740 

155 

893 


306 
649 
1C 8 


132 

221 

759 

188 


009 

818 

737 

649 


• •• 


737 

385 


68 

13 

934 


Kader Bandar v. Emperor, 13 Ind Caa 279; 16 0 
W N69; 18 Or L J 39 

Kadir Bakhah v. Ilahi Bakhah, 2 A 283 ... 

Kadir Ibrahim Bowtherr. ArunaohellamOhettiar, 

4 Ind 0a» 1082; 88 M 897; 19 M L J787 


n» 


998 

167 


665 


Kadiri Kanakkapillantakath Abdur e h m a n 
Kutti Haji v. Koohipalli Hue3ain Kunhi Haji, 
63 Ind Cas 262 10 L W 204 at p. 203; 26 M 
L T 195; 37ML J 316; (1919) M W N 600; 
42 M 761 

Kadirvelu Nainar v. Kuppnswami Naicker,45 
Ind Caa 774; 41 M 743; 34 M L J 690; 23 
M L T 372; 8 L W 103; (1918) M W N 514 ... 
Kadma Ba9in v. Muhammad Ali, 50 Ind Caa 
134; 41 A 399; 17 A L J 431 _ ... 

Kahan Chaod v. Jawandi, 41 Ind Cas 752; 53 P 

W R 1917 , ••• 

Kailas Chandra v. Seoretary of State for India, 
18 Ind Cas 638; 17 C L J 34 
Kala v. Narayan, 13 C P L R 143 
Kalai Haidar v. Emperor, 29 C 779 
Kali Krishna Tagore v. Fazle Ali, 9 C 843; 12 C 

L R 592 

Kalidas v. Krishan Chandra Das, 2 B L R 103; 
11 W R A 0 J 11; 4 Mad Jur 296; 1 Ind Dec 

Kalidas inram v. Gor Parjaram Hirji, 15 B 309 
at pp 318, 321 

Kalira Sheikh v. Mooham Mandal, 36 Ind Cas 
719; 24 C L J H3 

Kali Da da (Gangadhar) Karmarkar v. Shekhar 
Basini Dasya, 31 Ind Cas 812; 23 C L J 

235 ••• 

Kalliani Arama v. Govinda Menon, 12 Ind Cas 

492; 35 M 648; 22 M L J 23; 10 M L T 399; 

(1911) 2 M W N 487 ••• 

Kalliani Amma v. Sankaran Nair, 52 Ind Cas 

688; 10 LW 220 

Kalvana Venkataramana Aiyangar v. Kastun 
Ranga Aiyangar, 33 Ind Cas 73; 40 M 212; 81 M 
L J 777; 20 M L T 490; 5 L W 625; (1917) M 
W N 400 

Kamal Kumari Devi v. Narendra Nath Mukherji, 

1 Ind Cas 573; 9 C L J 19 ... 

Kamalamraal v. Poeru Meera Levvai Rowthen, 

23 M 481; 7 M L J 263 ... 

Kamini Debi v. Ramloohan Sirkar, 5 B L R 4.0 

at p 459 ••• 

Kamisetti Subbiah v. Katha Venkataaawmy, 27 

855 

Kandasami Chetti v. Soli Goundan, 23 M 540: 2 
Weir 222 

Knnda°arai Mannavan v. Rajagopalasami Thevan, 
6 Ind Cas 382; 7 M L T 863 
Kandasami Pillai v. Ramaaami Mannadi, 61 Ind 
Caa 607; 42 M 203; 36 M L J 313; (1910) M W 

N 194 **' 

Kanhai Lai v. Brij Lai, 47 Ind Cas 207; 

40 A 487: 22 C W N 914; 8 L W 212; 24 

M L T 236: 36 M L J 459; 16 A L J 826; 

(1918) M W N 709; 28 C L J 394; 6 P L W 

204; 20 Bom L R 1048; 45 I A 118 (P. C.) 

Kanhaiya Lai v. Baldeo Praaad, 28 A 240; A W 

N (1905) 266 

Kanhaya Lai v. Emperor, 31 P L R 1905; 2 Cr 
L J 187 

Kaniz Amina v. Emperor, 47 Ind Caa 65; 4 P L 
W 354; 3 P L J 243; 19 Cr L J 869 
Kanehi Rom v. Jiwan, 82 P R 1890 
Karara Cband v. Ghulam Ha8Ban,31 Ind Caa 199; 
74 P & 19 6j 169 P WR 1916 ... 


06 

458 

537 

21 

151 

429 

723 

3S8 

679 

958 

361 

654 

644 

761 


656 

506 

737 

169 

266 

106 

539 

387 


688 

763 

1003 

193 

421 

880 



INMAN CASES. 


£8 


[1920 


K.— contd. 


Page. 


755 


386 


701 


SO 


372 

560 

191 


516 


79 


Karattole Edamana v. Unni KenuaD, 26 M 649 
(F. B ) ... 761 

Karbaeappa v. Kallava, 47 Ind Cas 623; 43 B66; 

20 Bom LR 823 ... 3 

Kariadan Kumber v. British India Steam 
Navigation Co. Ltd., 20 Ind Cas 546; 25 
ML J 162; 28 M 941; (1913) M W N 552; 

14 M LT 137 

Karunakar Nair v. Krishna MenoD, 12 Ind Cas 
57; 10 M LT258; 36 M 66 
Karunakara Menon v. Kutti Krishna Menon, 

38 Ind Cas 666; (1917; M W N 342; 5LW 
511 

Karupa Gonndan v. Narayana Chettiar, 45 
Ind Cas 406; (1918) M W N 168; 7 L W 376; 

24 M L T 35 

Karuturi Gopalan v. Karuturi Venkata Ragha- 
vulu,31 Ind Cas. r »74;29 M L J 7 lC; 40 M 
6'2 

Kashi Nath Roy Chowdhry v. Sarbanand Shaha, 

12 C 317 

Kastari v. Venkatachalapathi, 15 M 412 
Katama Natch iar v. Rajah of Shivagunga, 9 M 
I A 639 at p 608; 2WR31 (P. C.); 1 Suth P 
C J 520; 2 Sar P C J 25; 19 E R 843 408, 589 

Kathiawar Trading Company Limited v. Vir- 
chand Dipchand, 18 B 119 
Kavipurapu Rama Rao v. Dirisavalli Narasayya, 

27 M 4'7 

• • • 

Kawal Nain v. Budh Singh, 40 Ind Cas 286; 26 
C L J 101; 15 A L J 581; 2PLW 57; 21 C W 
986; ?3MLJ 42; 19 Bom L R 642; (1917) M 
W N 514; 6LW 330 39 A 4£6; 44 I A 159 
«P. C.i 

• ft 

Kedula Agarwala v. Behari Kurmi, 14 C P L R 
92 

Kenath Puthon Vittil Tavazhi v. Narayan, 23 M 
182 at p 195: 1*4 M L J 415 
Kerala Varmah Valia Raja v. Ramnni, 3 M L J 
51 (F. B ) 

Kerry Kolitanee v. Monee Ram Kolitn, 13 B L 
R (P. B.) 1 at p 4 M ; 19 W K 337 at p 393 ... 

Kesho Pershad v. Ilirdny Narain, 3 C L R 
69 

Kesri Chand v. National Juto Mills Company 
17 Ind Cas 87; 40 C 119; 16 C W N 963 ../ 

Kossowji Issur v. Great Indian Peninsula Rail- 
way Company, 31 B 381; 9 Bom L R 67 »; 11 
C W N 72 ; 6 C L .1 5; 4 A L J 461; 17 ML J 
347; 34 I A 115; 2 M L T 435 (P. C.) 

Kewati v. Chanda Lai, 36 Ind Cas 985; 123 P R 
1916: K6 P W R 1916 

Khagendra Bhusan Roy v. Jatindra Nath Roy 
50 Ind Cas 3 9; 23 C W N 619 
Khagendra Nath v. Sonatan Guba, 31 Ind Cas 
987; 20 C VV N 149 

Khanu Mai v. Khan Muhammad, 6 P R 1893 
Khatija v Sheikh Adam Husenally, 29 Ind Cas 
949; 39 B 545; 17 Rom L R 674 
Kheman v Aladad, 18 Ind Cas 957; 74 P \V R 
191?; 195 P L R 1913 

Kherodemonoy Dossee v. Dnrgamoney Dossee 4 
C 456; 3 O L R 316 

Khiali Ham v. Nathu Lai, 15 A 219- A W K 
(1893) 126 ’ 


450 


762 


941 


06 


948 


966 


K — eontd. 

Khiali Ram v. Taik Ram, 36 Ind Cas 452; 33 
A 540; 14 A LJ 831 

Khiarajmal v. Daim, 32 C 296 at p 3! 2: 2 A L J 
71; 1 C L J 584; 7 Bom L R I; 9 CWN 201; 


Page, 


158, 
Cas 147; 


• • • 


227 

808 

402 

155 

451 

260 

831 

516 


32 I A 23; 8 Sar P C J 734 (P. C.) 

Khohhari Rai v. Bhagvvat Rai, 41 Ind 
IPLW; 79'; IS Cr L J 771 
Khub Ram v. Surat, .39 Ind Cas 753; 20 P R 
•917; 26 P L R 1917; 22 P \V R 1917 20, 

Klmda Baklish v. Alimunuissa, 27 A 3.3; A W N 
(1904) 273: l A L J 715 

Khunni Lai v. Gobind Krishna Narain, 10 Ind 
Cas 477; 33 A 356 (P. C.) ; 15 C W N 515; 8 
A L J 552; 13 C L J 575; 13 Bom L R 427; 10 
M L T 25; (1911) 1 M W N 432; 21 MLJ 645; 
3-> I A 87 422, 

Khurshaid Ali v. Rashid Husain, 9 O C 331 ... 

Kibble, A'cpar/e,0,vslo\v, In »-#*,(( 1 875) 10 Ch App 
373; 44 L J Bk, 63; 32 L T 138; 23 W R 433... 
King, Ex pnrtc; King, In re, (1876) 2 Ch D 256; 

45 LJ Bk 109; 3 1 L T 463; 2 4 W R 559 
King-Emperor v. Chattar Singh, 7 PR 1904 Cr; 
97 P L R 1904: 1 Cr L J 781 

v. Sada, 26 B 160; 3 Bom L R 

586 

Kishen Dyal Gir v. Amirul Hassoin, 26 Ind Cas 
673; 19 C VV N 942 

Kishen Narain v. Puran Chaod, 28 Ind Cas 298; 

48 P L R 1915; 288 P VV R 1915 
Kishore Chunder Sein v. Kally Kinkur Paul 
Chowdhry, 20 VV R 3?3 

Kishori Pal v. Seikh Bhushai Bhuiva, 3 Ind 
Cas 78; 14 C VV N 103 

Kishory Mohun Roy y. Mahomed Muzaffar 
liossein, 18 C 188 

Kishun Pershad Chowdhry y. Tipan Pershad 
Singh, 34 C 745 at pp 738, 740. II CWN 
6 13; 5 C L J 569 

Kitts v. Moore, (1895) 1 Q B 253; 64 L JCh 152; 

12 R 43; 71 L T 676; 4 J W R 84 
Knight y. Marjoribanks, (1849' 2 Mac A G 10- 
42 K R 4 86 R R 7 

Kodi Venkatappa Row y. Barnala Suryanara- 
yana, 17 Ind Cas 442; 12MLT 493 
Kojiyadu v. Lakshmi, 5 M 149 
Kokil Ghose v. Kasimnddi Malita, 6 C W N 
424 

Kona Panikar v. Karnnakarea, 16 M 328 
Kondappa y. Subba, 13 M '89 

Koudu v. Vishnu, 17 Ind Cas 176; 37 B 53- 14 
Bom LR 801 * * 

Kooer Goolab Sing v. Rao Kurun Sin<r 14 xr T 

A!76 ; !0 B LRPC 1; 2 Such P C J 474 2 
Sar P C J 722; 20 E R 753 ’ 

KotMram v. Gaupa-.i, 17 lad Cas 880; 8 N L R 

K °'° ar j „ Bas ;'L red<ii Nidamoori Kamayya 
36 lad Cas 4 IS; 40 SI 733; 31 M L J 894, 11916 ,’ 

* “ ” *07l * L w 303; <0 SI L T 353 
Knpas.adha Ma.ka y. Emperor. 47 Ind Can 277- 
19 Cr L J 935; 8 461; ( 1918 ) yf jj 


451 

835 

678 

648 

167 


• • • 






869 


Krishna v. Sami, 9 M 64 ^F. B.) 

K 23 h M a r A i 7 Rm V '4 Sh o manna ’ 17 Ind ^as 497; 
23 M L J 6 1 0 at p 616 (1912) M VV N 1186 


588 

607 

453 

702 

687 

286 

961 

220 

696 

743 

192 

321 

405 

6)8 

77 
706 

347 

78 
539 

542 

579 

78 

789 


723 

679 

378 



Vol, LV] 


TABLE OF OASES UITED. 


29 


K — oonold. 


Page 


M 


• • # 


712 

764 


263 


Krishna Ayyar v. Krishnasami Ayyar, 23 

697 

Krishna Chandra Saha v. Bhairab Chandra 
Saha, 32 C 1077; 9 C W N 868 
Krishna Lai Chowdhury v. Salim Mahomed 
Chowdhury, 27 Ind Cas 6 4; 19 C W N514 ... 
Krishna Shetti v. Gilbert Pinto, 60 Ind Cas 898; 

42 M 654; 36 M L J 867; 9 L W 43 1 387, 7S2 

Krishna Tanhaji v. Aba Shetti Patil, 4 Ind Cas 
833; 34 B 139; 11 Bom L R 1336 ... 867 

Krishuan v. Chadayan Kutti Haji, 17 M 17 191, 896 

Krishnashet v. Hari Valji, 20 B 488 ... 712 

Kristoromoni Dasi v. Narendra Krishna Baha- 
dur, 16 C 383; 16 I A 29; 5 Sar P C J 285 
(P. C.) 

Kulada Prosad Pandey v . Haripadda Ohatto- 
padhyaya, 17 Ind Cas 257; 49 C 407; 17 C W 
N 102; 160 L J 311 

Kullappa Goundan v. Abdul Rahim, 39 Ind Cas 
254; 40 M 82 4 at p 834; 6 L W 270; 21 M L T 
251 

Kumarappa Reddi v. Manavala Goundan, 44 Ind 
Cas 699; 41 M 37 1; 23 M L T 44; 3 1 M L J 104; 
7LW 243; (1918) MWN 350 490, 775 

Kumaretta Servaigaran v. Subapathy Chettiar, 

30 M 26; 16 M L J 645 

Kundukuri Veerabasavaraju v. Kundukuri Bala- 
surya Prasada Rao, 48 Ind Cas 706; 21 Bom 
L R 238; 41 M 998: 25 M L T 1; 17 A L J 34; 

36 M L J 49; 23 C W N 251; 29 C L J 184; 9 
L W 243; 1 U P L R (P. C.) 18; 45 I A 265 
(P.O.) 

Kuniamani Dasi v. Nikunja Behary Das, 32 
Ind Cas 823; 22 C L J 494; 20 C W N 314 ... 
Kurri Veerareddi v. Kurri Bapireddi, 29 M 336; 

1 M L T 153; 16 M L J 395 


912 


9 


357 


450 


• • • 


43 

785 

155 


L 


Labhu v. Nihali, 7 P R 1905; 66 P L R 1905; 251 
P W R 1905 

Laohhan Kunwar v. Anant Singh, 22 I A 26; 6 
M L J 1 (P. C.); 22 0 445; Raiique & Jaok 
No. 1367; 6 Sar P 0 J 523 
Lachmi Bai v. Hondi Bai, 21 Ind Cas 719; 100 
P R 1913; 7 P LR 1914; 14 P WR 1914 33, 

Lacho Bibi T. Gopi Narain, 23 A 472; AWN 
(1901)145 

Ladu Ram v. Mahabir Prasad, 37 Ind Cas 996; 
89 A 171; 16 A L J 31 

Laiq Singh v. Harnam Singh, 20 Ind Cas 361; 
16 0 0 99 

Lakhai Narayan Ghosh v. Emperor, 6 Ind Cas 
276; 37 0 221; 14 0 W N 689; 11 0 L J 416; 
11 Cr L J 306 ••• 

Lakhmidas v. Jamnadas, 22 B 304 
Laksmishankar v. Yishnuram, 24 B 77 ; 1 Bom 
L R 534 

Lai Bahadur Singh r. Abharau Singh, 27 Ind 
Cas 795; 37 A 16*; 13 A L J 138 
Lai Chet Narain Sahi \r. Rampal Manjhi, 15 Ind 
Cas 654; 16 C W N 643 

Lala Bhagwat Sahai v. Rai Pashupati Nath, 10 
£ W N 664; 3 C L J 267 


• M 


T i— ooncld 


Page. 


179 

516 

694 


260 

783 

988 


871 

487 

953 

808 

718 

867 

684 

667 

191 

169 

444 

973 


£68 


Lala Fateh Chand v. Rani Kishen Kunwar, 16 
Ind Cas 67; 17 C L J 1; 34 A 579; 10 A L J 
335; 14 Bom L R 1090; 16 C W N 1033; 23 M 
L J 330; 12 ML T 413; (1912; M W N 1065; 

39 I A 247 (P. C.) 

Lala Gobind Prasad v. Chairman of Patna Muni- 
cipality, 6 C L J 5£5 

Lalljee Mahomed v. Dadabhai Jivanji Guzdar, 

34 Ind Cas 807; 43 C 833; 23 C L J 190 ... 

Lalta Prasad v. Nand Kishore, 22 A 66; AWN 
(U99) 176 83,651 

Lalta Prosad v. Emperor, 17 Ind Cas 799; 34 A 
654; 10 A L .1 294; 13 Cr L J 863 
LaDgton v. Henson, (1905) 92 L T 8C5 
Latchanna v. Saravayya, 18 M 164; 6 Ind Dec 
(n. s.) 464 

Leather Cloth Co. v. American Leather Cloth 
Co , (1863) 33 l. J Ch 199; 4 De G J & S 137; 

10 Jur (N. s.) 81; 3 N R 364; 9 L T 558; )2 
W R 289, 46 E R 868; U6 R R 248 
Ledgard v. Bull, 13 I A 134 at p 145; 9 A 191 
(P. C. ; 4 Sar P C J 741 262,551 

Lennox, Ex parte, Lennox, In re, (1885) 16 Q B 
D 315; 55 L J Q B 55; 44 L T 452; 34 W R 
51 

Lewis v. Great Western Railway Company, 
(1877) 3 Q B D 196; 47 L J B 131; 37 L I 
774; 26 W R 255 

Liladhar v. Chaturbhuj, 21 A 277; AWN 
1899, 64 

Liuga Reddi v. Hussain Reddy, 28 M 117; 14 M 
L J 430 

Lisle v. Reeve, (1902) 1 Ch 53; 71 L J Ch 42; 85 
L T 464; 50 W R 231; 18 T L R 61 
Logadopatti Cbinnayya v. Kotla Ramanna, 19 
Ind Cas 579; 38 M 203; 25 M L J 228; 13 M L 
T421; (1913) M W N387 
Loke Yew vj Port Swettenham Rubber Co. 
(1913) AC 491 at p 605; 82LJPC89;103 
L T 467 

Lolit Mohan Moitra v. Surja Kanta, 28 C 709; 5 
CWN749 

Lorinda Ram-Sewa Bam v. Emperor, 55 Ind Cas 
997; 1 L 36 

Low Moor & Co., v. Stanley Coal Co., (1875) 33 
L T 436 

Low Moor & Co. v. Stanley Coal Co., (1876) 34 
L T 186 

Lowther v. Heaver, (1389) 41 Ch D 248; 68 L J 
Ch 482; 60 L T 310; 37 W R 465 


453 

755 

450 

365 

169 

458 


155 

199 

1003 

133 

133 

122 


M 

Ma Hnit v. Maung Po Pu, 55 Ind Cas 791: 11 L 
W 258; 31 C L J 87; (1920) MWN 176, 

2 U P L R (P. C.) 40; 27 M L T 139 (P- C.)... 

Ma Min E v. Ma Kyaw Thin, P J L B 361 
Ma Saw Ngwe v. Ma Thein Yin, Chan Toon’s 
L C II, 210 

Madan Mohan Lai v. Akbaryar Khan, 28 A 241; 

2 A L J 843; A W N (1905) 270 
Madana Mohana Ananga Bheema Deo Kesari v. 
Purushotharaa Ananga Bheema Deo, 24 Ind 
Cas 999; 27 M L J 306; 16 M L T 418; 38 M 
1 105 48. 679 


793 

258 

268 

408 



30 


INDIAN CASES. 


[1920 


M — contd. 


Page. 


301 

388 


155 

888 

232 

789 


Madar Mcmdal v. Mohima Chandra Mazumdar, 

33 C 631; 3 C L J 343 

Madaran y. Athi Nangiyar, 15 M 12?; 12 M L J 
81 

Maddison v. AldersoD, (1883) 8 App Cas 467: 

52 L J Q B 737; 49 L T 303; 31 W R 820; 47 J 
P 821 

Madhavan v. Keshavan, 11 Midi; 4 Ind Deo 
(N.8.) 133 

Madho Prasad v. Kesho Prasad, 19 A 337; A W 
N (1897) 75 

Madras Steam Navigation Co. Ltd v. Shalimar 
Works Ltd , 28 Ind Cas 463; 42 C 86 at p 108 
Maha Prasad Singh v. Ratnani Mohan Singh, 

26 Ind Cas 451; 41 I A 197; 42 U 116; 27 
M L J 459; 16 Bom. L R 824; 18 C W N 
994; 16 M L T 105; (1914) M W N 565; 20 C L 
J 231; 1 L W 619 

Mahabir Pershad Singh v. Hurrihur Pershad 
Narain Singh, 19 C 629 

Mahabir Pershad Singh v. Macnaghton, 16 C 
682; 16 1 A 107 (P. C.*; 6 Sar P C J 45 ... 

Mahadeo Kunwer v. Bisu, 25 A 537; AWN 
(1903), 102 

Mahadeo Laxman ▼. Govind Parashram, 16 Jnd 
Cas 991; 36 B 650; 14 Bom L R 731 
Mahadev Sakharam v. Jaaa Namji Hatley, 

14 Ind Cas 447; 36 B3/o, 14 Bom L R 115 
(P. B.) 

Mahamadgaus v. Rajabass a, 19 Ind Cas 558; 37 
B 224; 15 Bom L R 
Mahamed Ibrahim Hosien Khan y. Ambika 
Pershad SiDgh, 14 Ind Cas 496; 39 1 A 68; 

39 C 527; (1912) MWN 367 (P.C.); 11 M 
L T 265; 9 A L J 332; *4 Bom L R 280; 16 G W 
N 605; 16 C L J 411; 22 M L J 468 190, 960 

Mahammad Azmat Ali Khan v. Lalli Begam, 8 
C 422; 9 1 A 8; 4 Sar P C J 310; 6 Ind Jur 201; 

17 P R 1882; 4 Ind Dec (n. s.) 269 
Mahammad Shafikul Huq v. Krishna Gobinda 
Dutta, 47 Ind Cas 4*8;‘23 C W N 284; 28 C L 
J 77 

Maharaj Kumar Bindeswari Prosad Singh v. 
Thakur Lakpat Nath Singh, 8 Ind Cas 26; 15 
C W N 725 at p 728 

Maharaj Tewari v. Har Charan Rai, 26 A 144; A 
W N (1903) 212; 1 Cr L J 339 
Mahiruddin Mandal ▼. Srimati Indra Kumari 
Dasi, 24 Ind Cas 42; 18 C W N 1013 
Mahmud v. Jumma, 64 Ind Cas 616; 28 P R 
1919 

Mahmud v. Muhammad Hamid, 88 Ind Cas 387; 

33 P R 1917; 11 P W R 1917 
Mahna y. Chund, 104 P R 1902; 23 P L R 
1903 

Mahomed KalaMea y. Harperink, 1 Ind Cas 122; 

36 0 323; 6 A L J 34 (P. C ); 13 C W N 249; 5 
M L T 126; 9 C L J 166; 11 Bom L R 227; 19 
ULJ 116] 5 L B R 25; 36 I A 32 
Mahomed Mozuffer Hossein y. Kishori Mohun 
Roy, 221 A 129; 22 0 909; 6 M L J 101; 6 Sar 
PO J 588 


M!— contd. 


Page, 


551 

410 

160 

195 


45 


619 

056 


980 


155 


450 


195 

961 

520 

211 


422 


334 


• t • 


192 


Mahomed Musa v. Aghore Kumar Ganguli, 28 
Ind Cas 930: 42 I A 1; 4 2 C 8 Jl; 19 C W N 
250; 17 Bom L R 420; 21 C L J 23 1 ; 28 M L J 
518; 13 A L J 229; 17 M L T 143; 2 L W 258; 
(1916 » M W N621 (P. C.) 

Mahomed Siddik v. Ram Lai Mandar (Saudagar 
Mian Lahiri), 7 Ind Cas 4; 15 C W N 80 ... 

Makund Ram y. Ramraj, 35 Ind Cas 292; 14 A 
L J 310 

Malagir y. Jagir, 93 P R 1893 

Malaiperumal Chattiar y. Arunachalla Chettiar, 
41 Ind Cas 224; 6 L W 417 

Malkurjun y. Narhari, 25 B 337; 10 M L J 368; 
P. C ); 27 I A 216 

Mallesam Naidu v. Jugala Panda, 23 M 292 ... 

Mallika Dasi v. Makhan Lai Chowdhury, 2 C L 
J 389; 9 C W N 928 

Man Singh v. Gaini, 43 Ind Cas 6?; 40 A 77; 15 
A L J 860 . ... 

ManaVikraman y. Sundaran Pattar, 4 M 113 ... 

Manavikraman y. Avisilan Koyan, 19 M SO; 6 M 
L J 11 

Mander y. Falcke, (’.891) 2 Ch D 551; 65 L T 
203 

Mangal y. Emperor, 14 Ind Cas 753; 5 P W R 
1912 Cr; 61 P L R 1912; 13 Cr L J 294 

Mangali Lai y. Abidyar Khan, 41 Ind Cas 3; 39 
A 623; 6 A L J 650 

Mangipathi Naiiu, In re, 2 Weir 221 

Mangu Koeri v. Emperor, 51 Ind Cas 465; 20 Cr 
L J 481 

Mam y. Subbarayar, 19 Ind Cas 663; 36 M 146; 
24 M L J 481 

Manikka Mudaliar y. Sonbagia Ammal, 25 Ind 
Cas 897; 27 M L J 291 

Manishankar Hargovan y. Trikam Narsi, 5 B H 
C R (A. C. J.) 42 

Manji Karimbhai y. Hoorbai, 8 Ind Cas 752; 35 
B 342; 12 Bom L R 1044 

Maukura Pasi y. Queen-Empress, 27 C 119; 4 0 
W N 97 itt 

Manohar Ganesb Tambekar y. Lakh mi ram 
Govindram, 1 2 B 247 

Maoorath Das y. Ambica Kanta Bose, 1 Ind Cas 

67: 9 C L J 443; 13 0 W N 533 
Mardan Singh y. Karanju, 13 0 P L R 
180 

Markt v. Knight Steamships Co. (1910) 2 K B 
1021; 79 L J K B 939; 103 L T 363 
Marshall & Co. y. Nagin Chand-Phul Chand, 37 
Ind Cas 644; 18 Bom L R 9 15; 42 B 473 
Martand Balkrishna Bhat y. Dhondo Damodar 
Kulkarni, 22 B 624 at p 628 

Mata Prasad y. Raja Muhammad Abul Hasan 
Khan, 42 led Cas 57; 4 0 L J 433 at p 470 
Mathura Dasa Karnani y. Sri Kissen Karnani, 
44 Ind Cas 5; 27 0 L J 617 

M f^ U1 i a 7 Rakmini Koer . 13 Ind Gu 

l^oj 1/ vj Li J 8/ 

M ® audari Dasai Haran Chandra Shaba*. 
34 Ind Cas 634; 43 C 857; 23 C L J 443; 20 C 

tY ri o84 


• • • 


155 

257 

67 

870 

65 

161 

321 

632 

584 

395 

789 

132 

993 

513 

100 

236 

43 

3 

949 

600 

996 

958 

167 

73 

987 

975 

161 

641 

955 

737 

934 



Vol. LV] 


TABLE OF CASES CITED 


31 


AL— oontd. 


Page. 


Mathuradas r. Vandrawandas, 81 B 222; 8 Bom 
LR328 ... 516 

Mathuria Debya v. Shibdayal Singh Hazari, 5 
Ind Cas 27; 14 C W N 252 ... 63 

Matson v. Dennis, ( 1864) 10 Jar. (n. s.) 461; 12 
W R 926; 10 L T (n. s.) 391 ... 843 

Matthews y. Smallwood, (1910) 1 Ch 777; 79 L 
J Ch D 322; 102 L T 228 ... 381 

Matukdhari Singh y. Jaisari, 41 Ind Cas 652; 39 
A 6i2; 16 AL J 576; 18 Or L J 828 ... 195 

Maturi Subbay ya y. Kota Krishnayya, 28 M 227 542 
May y. Newton, (1884) 34 Ch D 347; 66 L J Ch 
313; 66 L T 140; 35 W R 363 ... 985 

Mazhar Hasan y. Said Hasan, 1 Ind Cas 569; 31 
A 38; A W N (1908) 273; 5 A L J 749; 9 Cr L 
J 39 . ... 286 

McConnell y. Hecter, (1802) 3 Bos & P 113; 6 R 
R 724; 127 E R 61 *. 325 

Mo'Baoharn v. Cotton, (1902) A C 104, 71 L J P 

0 20; 85 L T 594 ... 783 

Moleod y. St. Aubvn, (1899) A C 549; 68 L J P 

C 137; 81 L T 168; 48 W R 173; 15 T L R 487 
(P. 0.) ... 199 

Medorn Brahmayya v. Vedulu Yellamma, 36 
Ind Cas 437; 31 M L 3 509; (1916 2MWN 
278; 4 L W 408 ... 415 

Meenakshi Amma v. Secretary of Stato for 
India, 24 Ind Gas 547; 26 M L J 885; 15 ML 

T 247; I L W 307; (1914) M W N 621 ... 771 

Mehra v. Mangal Singh, 27 Ind Cas 393; 99 P R 
1914; 71 P L R 1915; 8PWR 1915 ... 936 

Mela Ram y. Rala Ram, 22 Ind Cas 5 19; 65 P 
R 1914; 76 P L R 1914; 40 P W R 1914 ... 826 

Mellor y. Walmsley, (1905) 2 Ch D 164; 74 L J 
Ch 475; 93 L T 674; 63 W R 581; 21 T L R69L 120 
Mihin Lai y. Imtiaa Ali, 18 A 332; AWN 
(1896) 91 .. 882 

Miles y. New Zealand Alford Estate Company, 

(1886) 82 Oh D 266 at p 291; 55 L J Ch 801; 

64 L T 682; 34 W R 669 ... 868 

Miller y. Baba Madho Das, 23 I A 106; 19 A 76; 

7 Sar P C J 73 ... 317 

Minakshi Naidn v. Subramanya Sastri, 14 

1 A 160; 11 M 26; 6 SarP 0 J 64 (P. 0.) ... 653 

Mir Alii Hussain v. Sajnda Begum, 21 M 27 ... 746 

Mir Eusuff Ali Haji y. Panohanan Ohatterjee, 

6 Ind Cas 842; 11 CL J 639; 16 C W N 
800 ... 669 

Mir Sarwarjan v. Fakhruddin Mahomed Chow, 
dhari, 13 Ind Cas 381; 89 O 232; 21 M L J 
1166; 16 O W N 74; (1912) M W N 22; 9 A L J 
38; 16 <3 L J Cfy 14 Bom L R 6; 11 M L T 6; 

39 I A 1 (P. C.) 378, 797 

Mirza Mohammed Abbas Ali Khan y. A Qneros, 9 

0 0 66 631,667 

Mitohell Reid & Co. y. Buldeo Dos Khettry, 15 C 

1 at pp 4, 6 ... 209 

Modhu Sudan Singh y. Rooke, 25 0 1 (P. C.); 22 

I A 1 64; 1 0 W N 433; 7 M L J 127; 7 SarP C 
J 194 ... 388 

Mohabir Proiad Singh y. Adhikari Kunwar, 21 
0 473 ... 933 

Mohadeo Misser v. Narayan Ram Sha, 10 C W 
220; 3 Cr L J 196 ... 289 

Mohamaya Prosad Singh y. Ram Khelawan 
Singh Thakur, 15 Ind Cas 911; 16 0 L J 634 787 


.M — contd. 


Page. 


Mohammad Ali Khan y. Jasram, 23 Ind Cas 464; 

36 A 46; 11 A L J1015 415,990 

Mohendra Nath Biswas y. Shamsunnessa 
Khatun, 27 Ind Cas 954; 21 C L J 157; 19 C W 
N 1280 ... 589 

Mohesh Chunder Banerjee, In the matter of, 

13 W R Cr 1; 4 B L R App 1 ... 684 

Mohesh Jha v. Msnbharan Mia, 5 0 L J 622 ... 249 
Mohidin y. Shivlingappa, 23 B 626 at p 670; 

1 Bora L R 170 ... 773 

Mohini Mohan Misser v. Surendra Narain Singh, 

26 Ind Cas 296; 18 C W N 1189; 42 C 550; 21 
C L J 68 ... 780 

Mohori Bibeo v. Dharmodas Gbose, 30 I A 1 14; 30 
C 539; 7 C W N 441; 5 Bom L R 421; 8 Sar 
PC J 374 272,717 

Moilathi Anni v. Subbaraya Mudaliar, 24 M 
e50; 1 1 M L J 30.) ... 9 

Moniram Kolita v. Keri Kolitani, 5 C 776 at p 
767 (P. C.) ; 6 C L R 322; 7 I A 115; 4 Sar 
P C J 103; 3 SuthP C J 765 ... 705 

Moonshee Buzal-ul-Raheem v. Luteefutoonnissa, 

8 M I A 379; 1 W R P C 57; 1 Ind Jur (o. c.) 

J; 1 Suth P C J 445; 1 Sar P C J 704; 19 E R 
574 ... 185 

Morley v. Bird, (1798) 3 Yes. 631; 30 E R 1192 
4 R R 106 ... 843 

Moss v. Pratt, (1815) 4 Camp 297; 16 R R 
794 ... 06 L 

Mothe Achyya Garu v. Municipal of Elloro, 4 
Ind Cas 82P ; 19 M L J 767; 7MLT65 ... 494 
Moti Lai Saha v. Manrnohan Gossami, 5 C W N 
*6 ... 557 

Moti Raiji v Laldas Jibhai, 37 Ind Cas 945; 41 
B 93; 18 Bom L R 954 at p 972 ... 370 

Moti Ram y. Uannu Prasad, 26 A 334; I A L J 
40; A W N (1904) 34 ... 844 

Motilal y. Chandrasangji, 12 Ind Cas 549; 36 B 
42; 13 Bom L R 909 ... 363 

Moult y. Halliday, (1898) 1 Q B 125; 67 L J Q B 
451; 77 L T 794; 46 W R 818; 62 P 8; 14 T L 
R 109 ... 398 

Mndun Mohun Singh v. Ram Dass, 6 C L R 367 60 

Muhammad Husain v. Saltan Ali, 54 P R 
1903 ... 746 

Muhammad Khan v. Ashak Muhammad Khan, 

1U6 P R 1895 177 

Muhammad Khumarali y. Ranga Rao, 24 M 654 719 
Muhammad Newaz Khan y. Alam Khan, 18 C 
414 (P. 0.); 18 I A 73:16 Sar P C J 26 ... 716 

Muhammad Ynsuf-nd-Din y. Queen-Empress, 

25 C 20; 24 I A 187; 2 C W N I; 6 P R 1897 
Cr, 7 Sar P O J 230 (P. C.) ... 362 

Mukerji y. Alfred, 1 Ind Cas 697; 36 P R 
1009 ... 422 

Mulla Vittil Seeti Hutti v. Kunhi Pathumma* 

43 Ind Cas 31; 40 M 1040; 33 M L J 320; 

(1917) M W N 609; 22 M L T 236; 6 L W 464 
(F. B.) 

Mullins v. Howell, (1879) 11 Ch D 763; 48 
L J Ch 679 748 

Multan Oband Kanyalal v. Bank of Madras. 27 
M 346 789 

Mulua y. Sheoraj Singh, 11 Ind Cas 1007; 8 A 
L J 707; 12 Cr L J 471 ... 343 

Mangle Chand y. Gopal Ram, 34 0 101 405 



32 


INDIAN CASES. 


[1920 


— concld. 


Page. 


Mungul Per shad Dichit v. Grija Kant Lahiri 
Chowdhry, 8 I A 123; 11 C L R 113; 8 C 51, 1 

Sar P C J 248 
Mania Konen v. Perumal Konan, 26 In a Gas 

195; 37 M 390 ;y 

Muniappa Chettiar v. Vellachamy Mannadi, 
49 Ind Cas 278; (1916) M W N 853; 25MLT 
19; 9 LW5 

Munisami Naidu v. Manieami Reddi, 22 M 293 
Munnu Lai v. Ghulam Abbas, 6 Ind Cas 788; 
32 A 287; 12 Bom. L R 439; 11 C L J 557; 14 
C W N 744; 8 M L T 57; 13 0 C 123; 20 M L 
J 591; 37 I A 77 (P. C.) 

Murajalli Hunia Goundau v. Raraasami Chetti, 
45 Ind Cas 867; 41 M 650; 34 M L J 52S; 8 
L W 28; 24 M L T 22; (1918) M W N 
44 S ••• 

Murarji Gokuldas v. Parvatibai f 1 B 177 
Murugesa Mudaliar v. Jattaram Davy, 23 M 621 
at p 626 ••• 

Musala Reddi v. Ratnayya, 23 M 125; 9 M L J 
313 

Muthaya Pillai v. Tinnevelly South India 
Bank 37 Ind Cas 230; 5 L W 341. 

Muther Sahib Maraikar v. Kadir Sahib Marai- 
kar, 28 M 644; 15 M L J 384 
Muthiah Chetty v. Empercr, 30 M 224; 16 M L 
J 529; 5 Cr L J 100 

Muthu v. Kavuppau, 17 M L J 163; 30 M 313; 2 
M L T 181 

Muthu Pillai v. Emperor, 8 Ind Cas 493; 34 M 
255; 8 M LT 347; (1911) M W N 34; 21 M L J 
488; U Cr L J 663 

Muthukutti Nayakan v. Aoha Nayakau, 18 M 22 
Mylapore v. Yeo Kay, 14 I A 163 (P. C.); 14 C 
801; 5 Sar P C J 50 


N — contd. 


Page 


330 

378 


86 

305 


834 


Nanda Lai v. Jagat Kishore Acharjya, 36 Ind 
Cas 420; 43 I A 249; 20 M L T 335; 31 M L J 
563- (1916) 2 M W N 336; 4 L W 458; 18 Bom 
L R 563; 14 A L J 1103; 24 C L J 437; 1 ?h 
W 1; 21 C NY N 225; 44 C 186; 10 Bur L T 1 <7 

(P. c > . . _ 

Narain Saran SiDgh v. Sidh Narain Singh, 5 A 
L J 655; A W W (1908) 251 
Narasamma v. Subbarayudu, 18 M 36 4 
Narasimhappa v. ChinnaKenchappa, 38 Ind Cas 
244 

Narayan Chandra Poddar v . Keshab Lai Dhai 
Bhai, 46 Ind Cas 493; 28 C L J J 5l 
Narayan Dev v. Gajanan Dikshit, 10 B H C R 


« • • 


451 

579 

7S9 

885 

65 

719 

1C6 

161 


724 

886 

e95 


N 


Nabadip Chandra Nandi v. Secretary of State 
33 Ind Cas 968; 20 C W N 511 
Naohiappa Chetty v. DakBhiuamurthy, 28 Tad 
Cas 345; 17MLT 232; (1915) M W N 217 ... 
Nagendra Chandra Doy v. Amar Chandra Kundu, 
7CWN725 

Nagindas Bhugwandas v. Buchoo Hurkissondas, 
32 lad Cas 403; 10 B 270; 30 M L J 1»3 14 A 
L J 185; 3 L W 259; 9 M L T 193; 18 Bom L 
R 172; (1916) 1 M W N 258; 23 C L J 395, 20 
0 W N 702; 43 I A 56 iP. C.) 

Nagireddy Kandareddy, In re, 41 Ind Cas 990; 

18 Cr L J 878; 41 M 244 
Nalini Kanta Laha v. Anukul Chandra Laha, 39 
Ind Cas 490; 44 C 1002; 25 CLJ 255; 21 0 W 
N 640; 18 Cr L J 522 

Nambitan Nambudiri v. Nambitan Nambudiri, 
2MHCR110 

Nand KiBhore v. Raja Hari Raj Singh, 20 A 23 
(P. B); AWN (1897)163 
Nand Kumar Singh ▼. Bilas Ram Marwari, 40 
Ind Cas 579; 3 P L J 67; 1 P L W 781 
Nand Ram v. Faqir Chand, 7 A 523; AWN 
(1886) 139 


425 

712 

713 


Narayan Ganesh Ghatato v. Bhioroj, 2 N L R 

87 73 

Narayana Ayyar v. Venkatarama Aiyar, 25 M 

220 (F. B.‘ 

Narayana Kutti Goundan v. Pechiammal, 15 Ind 
Cas 206; 36 M 42* p ; 22 M L J 36 1; 1 1 M L T 1 74; 
(1912; M W N 353 
Narsing Narain v. Jahi Mistry, 13 Ind Cas 414; 

15 C L J 3 •” 

Naraiovacharya v. Swami Rayacharya, 5 B H C 
R (A. C. J.) 55 

Narso Ramji Kulkarni v. Nagava Ishvarappa, 45 
Ind Cas 492; 20 Bom. L R 358; 42 B 359 ... 

Nasiran Bibi v. Bahim Bikhsh, 9 Ind Cas 5)1... 
Nastarini Dassi v. Nundo Lai Gose, 2o C 891; 
3 C W N 670 

Nataraja Iyer, In re, 16 Ind Cas 755; 36 M 72; 
23 M L J 393; (1912) M W N 10 ;2; 13 Cr L J 
723; 12 M L T 367 

Nataraja Naicken v. Ayyasami Pillai, 38 Ind Cas 
339; 32 M L J 354; 5 L W 410; (1917) M W N 
230; 21 M L T 405 

Natcheappa Chetty v. Irrawaddy Flotilla Com- 
pany Ltd., 22 IndCas3U;7 Bur L T 40; (1914) 
M W N 163; 18 C W N 457; 12 A L J 211; 15 
MLT 193; 19 C L J 265; 16 Bom L R 298; 41 
C 670 (P. C.) 

Natha Singh v. Mangal, 26 Ind Cas 812; 90 P R 
1914} 237 P L R 1916; 194 P W R 194 
Nawab Ali v. Maharaja Birendra Kishoro, 24 
Ind Cas 424, 22 C L J 124 
Nawab Azimut Ali Khan v. Jawahir Siugh, 13 
MIA 404; 14 W RPC 17; 2 Suth P C J 310; 
2 Sar P C J 573; 20 E R 602 


539 

36 

214 

372 

159 

551 

,752 

674 


658 

835 

810 

620 

831 

748 

286 

712 


371 

595 

2S8 

761 

667 

25 

888 


Nawab Sidhee Na/.u Ally Khan v. Rajah Oojoo- 
dhyaram Khan, 10 M I A 440 at p 557; 5 W R 
P 0 83: 1 Suth P C J 635; 2 Sar PCJ 198; 19 
E R 1076 

Neale v. Gordon Lennox, (1902) 1 KB 838 71 
L J K B 536; 50 W R 487; 86 L T 674; 
18 T L R 494 

Neale v. Gordon Lennox, (1902) A C 465 at p. 
473; 71 L J K B 939; 66 J P 757; 87 L T 
341; 18 T L R 791; 51 W R 140 
Neale v. Mackenzie, (1836) 1 M & W 747 at p 
763; 2 Gale 174; 6 L J (n. s.) Ex 263; 46 R R 
478; 150 ER 635 


243 

839 

37 

663 


693 


748 


748 


264 


• • • 



Vol. LV] 


TABLE OF OASES CITEP, 


N — conoid. 


Page. 


Neerunjun Moekerjee v. Oopendro Narain Deb, 

10BLR57 . . T **i. 

Nemai Chandra Bobo t. Mahomed Bassir, 4 ind 

Oas 173; 9 0 L J 475 ••• 

Nepal Rai v. Debi Prasad, 27 A. 417; 2 A L J 
105; A WN (1905 ) 40 _ 

Netrapal Singh y. Kalyan Das, 28 A 400; 3 A L 
J 196: AW N (1906)60 

Newman v, Pinto, (1887) 4 Pat Cas 60S; 67 L T 
31 

Nga Hein v. Emperor, 29 Ind Cas 825; 8 Bur 
LT53; 16 Cr L J 553 ••• 

Niamnt Khan v. Phadu Buldia, 6C 319 (F. B.); 

7 0 L R 227 

Nihala v. Rahmatullah, 137 P R 1908; 201 P W 
R 1908 

Nilmadhab Bose y. Ananta Ram Bagdi, 2 C ¥7 

N 765 . 

Nirmal Ohunder Banerjee v. Mahomed Siddik, 

26 0 11 (P. 0.1; 25 I A 225; 7 Sar P C J 
383 

Niaam of Hyderabad v. Jaoob, 19 C 52 at p 64 
Nogendra Nandini v. Binoy Krishna Deb, 30 C 

621; 7 0 W N 121 ••• 

Noor Mahomed Cassum v. Kaikhosru Maneok- 

jee, 4 Bom L R 268 

North London Railway Company v. Great 
Northern Railway Company, 11 Q B D 30; 62 
L J Q B 380; 48 L T 695; 3 1 W R 490 ... 

North Western Rubber Co. and Huttenbach 
& Co .In re, (1908) 2 KB 907; 78 L J K B 51 
Nrigendro Lall Chatterjee v. Okhoy Coomar 
Shaw, 21 W R 69 Cr. 

Nnnd Kishore Lai v. Kanee Ram Tewary, 29 C 

865; 6 C W N 395 ••• 

Nur Bakhsh y. Ahmad Bakhsh, 9 Ind Cas 1030; 

120 P L R 1911; 101 P W R 1911 
Nur Bakhsh y. Rukum Singh, 11 Ind Cas 764; 8 
AL J 764 

o 


• • t 


Obnnnessnrree y. Kishen, 4 Wym 226 
Offioial Assignee of Madras v. Palamappa 
Ohetty, 49 Ind Cas 220; 4i M 824; 24M LT 
216; 85 M L J 473; 8 L W 630; (1918; M W N 

73 !• 

Oomesh Ohunder y. Maniok Chunder, 8 W R 
128 

Oraynndiyil Parknm Elavana Tholan y. Palan- 
kundy Kunhi Kutty, 18 Ind Oas 70; 24 M L J 
93; (1913; M W N 62 

Oriental Government Security Life Assurance 
Company Limited v. Narasimha Chari, 25 M 

183; 11 ML J 379 , ••• 

Osman Shaha v. Mahomed Amar Sirkar, 9 Ind 

Cas 22 


oontd. 


33 

Page. 


168 
391 
177 
383 
668 
723 

I 

289 ! 

j 

188 1 

I 

632 

33 

474 

707 

323 

405 

778 

675 

701 

814 

378 


106 


13 


• •• 


65 

183 

445 

661 

* 

386 


Padman Loohan Miara v. Krishna Chandra 
Misra, 37 Ind Oas i 16; I P L J 2«0; 2 P L W 

401 

Pahladi Lai v. Laraiti, 4} Ind Cas 200; 41 A 
U\ 16 A L J 87 1 87 » 518 


132 


158 

790 

931 

510 


289 


647 

596 

83 

452 


Palaniandi Chetti v. M. V Appavu Chettiar, 

34 Ind Cas 718; 30 ML J 565; 19 ML T 
390 753,767 

Palaniandy Pillai v. Arunachellum Pillai, 3 Ind 
Cas 387; 32 M 255: 4 M L T 473; 9 Cr L J 89 
Palaniappa Chetty v. Sreemath Deivasikamocy 
Pandara Sannadhi, 39 Ind Cas 722; 40 M 709 
atp 721; 21 C W N 729; 15 A L J 485; IPL 
W 697- 33 M L J 1; 19 Bom L R 567; 22 M L 
T l- (1917) M W N 507; 26 C L J 153; 6 L W 
222; 44 I A 147 (P. C.) 655,775 

Palmer v. Edwards, (1783) 1 Dougl 187; 99 E R 
122 

Pancbam Lai Ckowdhury v. Kishun Pershad 
Misser, 6 Ind Cas 47; 12 C L J 574; 14 C W N 

579 ••• 

Pandiri Veeramma v. Mandavili Subba Rao, 35 

Ind Cas 98; 31 M L J 267 . • 

Pannalal-Lachmandas v. Hargopal-Khubi Kara, 

51 Ind Cas 25); 29 P R 1919 
Parabh Dial v. Kharku, 2 P R 1890 ... 

Parameswara Numbudri, In re % 31 Ind Cas 161; 

39 M 677; 18 M L T 322; 16 Cr L J 721 ... 

Parameswaram Munpu v. Narayanan Namboodri, 

34 Ind Cas 384; 40 M 110; 3 L W 305; (1916) 

1 M W N 402; 31 M L J 279 
Parasulla v. Emperor, 4 Ind Cas 10; 13 C W N 244; 

10 Cr. L J 460 ••• 

Parasurama Ayyar v. Seshier, 27 M 504 ... 

Parasurama Pattar v. Yeeraraghava Patter, 7 

j 277 '** 

Parbati Kumari v. Jagadis Chunder, 29 C 433; 

29 I A 82; 6 C W N 490; 4 Bom L R 365; b 

Sar P C. J 205 _ . ••• 

Parbatty Debya v. Mathura Nath Banerjee, 15 
Ind Cas 153; 40C29; 16C WN 877; 16 CL J 9 
Parbhu Ram Paudey v. Jhalo Kuer, 42 Ind 
Cas 408; 2 P L J 520: 4 PLW5? (1917) 

Pftt 258 ,M 

Parkar Mahton v. Ram Khelwan, 11 C W N 271; 

5 Cr L J 76 

Parmeshri v. Yittappa Shanbaga, 26 M 157 at p 
161; 12 M L J 189 

Para Ram v. Muhammad Yasin Khan, 13 ind 
Cas 953; 160 P L R 1912; 14 P W R 1912 ... 

Parsi Hajra v. Bandhi Dhauuk, 26 >C 251 ... 

Parsotam Narain v. Taley Singh, 26 A 178; AW 
N (1903) 217 

Partab Singh v. Beni Ram, 2 A 61 ... 

PartapsinghShivsingh y. Agarsmghji Raisinghji, 

60 Ind Cas 457;2l Bom L R 496; 36 M L J 611; 

17 A L J 622; 1 U P L R (P. 0.) 39; (1919) 

M W N 313; 10 L W 339; 24 C W N 57 

Parthasarathi Appa Row y. Chevandra YenkaU 
Naraaayya, 6 Ind Cas 988; 33 M 1 77 (P. 0.); 

14 OWN i 38; 20 M L J 696; 8 M L T 141; 

]2 Bom L R 648; 12 C L J 233; (1910) M 
W N 466; 37 I A 110 

Parvatishankar v. Ishvardas Jagjivandas, 19 B 

1208 ■*: 
Patishnri Partab Narain Singh y. Bhagwati 
Prasad, 17 A 678; AWN (1895), 132 
Payapa v. Appanna, 23 B 327 
Peary Lai Daw v. Madhoji Jiban, .19 Ind Cas 

17 C L J 372 


323 


843 

193 

382 

33 

99 

667 

968 


964 


79 

820 

12 

815 


263 



34 


INDIAN CASES, 


[1920 


JP— contd. 


Page. 


723 


Pedda Siva Reddi, In the matter of the petition 
of, 3 M 238; 2 Weir 54 

Peek v. North Staffordshire Railway Co , 

(1863) 10 H L C 473; 32 L J Q B 241; 

9 Jur (n. s.) 914; 8LT 768; 11 W R 1023; 
'HER 1109; 138 R R 250 
Peer Mahamad Rowther v. Dalooram Jaya- 
narayan, 47 Ind Cas 555; 35 M L J 180; 8 L W 
192; 24 M L T 227; (1918) M W N 658 
Perera v. Pereia, (1901) A C 354; 70 L J P C 46; 

84 L T 371; 17 TLR 339 
Pershadi Lai v. Syud Irshad Ali, 2 N W P H C 
R 100 

Phol Koer v. Hashmatullah Khan. 29 Ind Cas 

553; 13 A L J 679; 37 A 460 

Pini v. Roncoroni, (1892) 1 Ch 633; 61 L J Ch 
' 218; 66 L T 256; 40 W R 297 
Pira v. Empress, 28 P R 1891 Cr 

Pi rap: v. Sital Pershad, 22 Ind Cas 965; 46 A 155- 
12 A L J 136 

Piran Ditta v. Moti, 97 P R KOI "* 

Pirbhu v. Wazirbi, 31 Ind Cas 877; 11 N L R 
186 

Pirthee Singh v. Sheo Soondnrree, 8 W R 261 
Pleader, In re, 18MLJ 184; 3 M L T 237- 7 Cr 
L J 333 ’ 

Pleader, In the matter of, 26 M 448; 13 M L J 
65 

Pokhpal Singh v. Damber SiDgh, 6 A L J 1 V 0 
Notes 

^rter y Fre^enher^ (1915) 1 K B 857; 81 h 
J K B 100!; 112 L T 313; 20 Com Cas i89- 32 
RPC 109; 59 S J 216; 3 TLR 162 

Po ™ u L B T rod i u I 8t - (1901) 2 0h 10 °; 70 L J Ch 
687; 84 L T 620; 49 W R 532; 17 T L R 

501 

(:8l2) 104 B R 75E ; 18 
Pragdas v. Girdhardas, 26 B 76; 3 Bom LR 

rramafcha Nath Sandal y. Dwarka Nath Day, 23 

\j o51 

Prasanno Kumar Sanyal v. Kali Das Sanval 19 
C 688; 19 I A 66; 6 Sar P C J 209 (P. C.) 334, 651, 

Pratapsingh Shivsingh v. Agarsinghji Rai. 892 
singhji, 50 Ind Cas 4=>7: 36MLJ51I- 17 a t 
J 522; 21 Bom L R 496; 1 D P L R (p C ) 39- 
(1919) M W N 313; 10 L W 339; 24 C W N 57- 
46 I A 97 ; 43 B 778; 27 M L T 47 (P. 0.) ’ 

Prathipati Venkatasami v. Emperor, 30 M a an. 

17 M L J 407; 2 U L T 329; 6 Cr L J 278 ’ 

Pritchard v Merchant's and Tradesman’s Mutual 
Life Assurance Society, (1853) 3 CB ( \ a \ 

622; 27 L J C P 169; 4 Jar (n. s.) 307- 6 VV R 
340; 140 E R 885; 11 R R 777 ’ R 

Produce Brokers Co. v. Clympia Oil and p.vl 
Co,, (1916) I A C 314; 85 LJ K B 18* , ,/? 

115 21 Com Cas 320; 60 S J 71; S2 X X R 

Pntf^la Chandra y. Emperor, 20 C 005; 7 c W 

Prosonna Kumar Mukheriee v. Srikanl 

865i 40 0 17 c w mrVc 8 


754 


209 

805 

610 

966 

51 

480 

889 

309 

94 

13 

1E9 

199 

415 


325 


843 

697 

716 

657 


372 

723 


661 


778 

105 


192 


P — ooncld. 

Puchha Lai v. Kunj Behary Lai, 20 Ind Cas 803* 
19 C L J 213; 18CWN 445 

Purmananda8 Jeewandas, In re, 7 B 109 

Purna Chandra Bandopadbya v, Sasi Bhusan 
Mullik, 7 C W N 522 

Purna Chandra Pal v, Barada Prasunna Bhat- 
tacbarjee, 45 Ind Cas 783; 22 OWN 637; 46 
0 111 

Purna Sashi Bhattaoharya v. Kalidhan Ra! 
Chowdhuri, 11 Ind Cas 412; 38 C 603; 21 M 
L J 1119; 16 C W N 693; 14 CL J1;8ALJ 
681; >3 Bom L R 451; (1911 2 M W N 403; 
10 M L T 36 1 ; 38 I A 112 <P C » 

Pueey v. Desboouvrie, (1734) 3 P Wins 315; 24 
E R 10yl 

Puthur Tarwad Karnavan v. Muthiyallnr 
Kumaran Karichan, 43 Ind Cas 379 


P»f# 


• M 


Cd 

Quartz Hill Consolidated Gold Mining Co. v. 
Eyre ( ) 883) HQ B. D. 674 at p 690; 62 L J 
Q B 4S8; 49 L T 249; 31 W R 668 
Queen v. Baijoo Lall, 1 C 450 at p 456 
v. Jbapoo, 2u W R Cr 87 

~W~R 27 S c reUdra Nath Bty ’ 5 B LR 274} 

Queen-Empress v. Chenchi Reddi, 24 M 238- 2 
Weir 730 * 

v. Dal Singh, 20 A 166; A W N 

v. Gan pat Tapidas, 10 B 256 *.V 
v. Kadar Nasyer Shat, 23 C 


(1898) 7 


604 at p 607 


(1896) 117 


v. Mirchia, 18 A 364; AWN 


• • i 
• • 


» 

i 


- V. Nana, 14 B 260 

~J~227~ sTweir * 6 “ 468 ‘ 3 M E 

Umedan, AWN (1896) 86 

R 

® a ^ a Krishna v. Ram Bahadur, 43 Ind Cas 
268; 20 Bom L R £02 (P. C.) ; 16 A L J 33- 23 
M L T 26; 4 P L W 9; 34 M L J 97- 7 L w’iaq. 
22 C W N 330; 27 C L J .91; (1918) M W N 

Ka 38A 4*r a / 1 r R r, t ;® ingh ’ 35 c as 939; 
M L T 211; (1916) 2 20of 31* mV? 

« I A 26?(P 24 ° L J 303 = 6 L W 450; 

^ 3^0 Dossee ’ 23 wr 

Ra 7 d c a L P B SS 4 MiSSer T - Uonoh " D-. « C 3I7i 
Radhu v. Nando; 150 P R 1890 

£?) 41 Haiaratnam ' 14 M 6 Ind Dee 

f«3 '• k ° MLT *° 7 > ‘19.61 2' MW N 

aa 4MLJ88 daliar T ' NBra 5™«mi MndalUr, 


*11 


• * • 


155 

610 

1001 


451 


910 

424 

394 


789 

109 

304 

685 

968 

736 

476 

477 

206 

687 

1C6 

859 


649 


434 

695 

485 

14 

f85 


♦ M 


378 

579 



f »1. LV] 


TABLE OF OASES CITED. 


35 


v? 


R—contdv 


Page, r 


It — ooutd. 


Page. 


88 


3 


834 

821 


626 

318 

990 


595 

190 

740 

727 

385 

808 


lUghu Nath ▼. Rabat Begam,3 A L 641; A W 
N (1906) 240 

Raghubans v, Bhagwant, 21 A 183; AWN 
(1899) 22 

Raghubar Dyal Saha 7. BhikyaLal Mieser, 12 C 
89 t * •• 

Baghunath Addaikka Pattar v. Natesa Pillai, 

17 M L J 283 

Raghunath Das v. Sander Das, 21 Ind Cas 901; 

42 0 72; 27 M L J 150; 18 CWN 1058; 16 
Bom L R 814; 13 A L J 154; 41 I A 25'; 1 L 
W 667; 16 M L T 353; (1914) M W N 747; 20 C 
' L J 655 (P. C.) 

Baghunath Prasad 7. Gobind Prasad, 8 A 76 ... 
Baghnnatha Thatha Chariar v. Yenkatesa 
Towker, 26 M ! 01 
Baghunathji Tarachand v. Bank of Bombay, 

2 Ind Cas 173; 34 B 72; 11 Bom L R 
265. 65, 7i2 

Baham Ali v. Emperor, 20 Ind Cas 231; 11 A L 
• J 461; 14 Cr L J 407 »• 

Bahimunnissa Bibi v, Badri Das, 9 Ind Cas 205; 

83 A 368; 8 A LJ 112 

Bahmnn v. Hasham, 7 Ind Cas 717; 73 P B 1910; 

103 P W B 1910; 144 PL R 19:0 
Bai Isri Pershad 7. Queen^Empress, 23 C 621 ... 

Bai Kamaleswari Persad Singh v. Maharaja 
Harbullabh Narain Singh, 2 C L J 369 
Baj Bachan Singh 7. Shatranji, 47 Ind Cas 963; 

6 0LJ619 

Baj Bahadur v. Jagrnp Pande, 42 Ind Cas 37; 20 
0 0 249; 4 0 L J 510 53J, 867 

Baj Chunder Narain v. Gocul Chund Goh, 1 
Mao Sel Hep 56; 6 Ind Deo (o. s.) 42 
Baj Kumar Sarkar 7. Naya Chatto Bibi, 31 C 
960 at p 941 

Baj Knmari Debi v. Bama Sandari Debi, 23 C 6 0 
_ . at p 620 ••• 

Baj Narain Parkait v. Ananga Mohan Bhandari, 

26 0 598 

Baja v. Subbaraya, 7 M 263 
Baja of Arakal v. Ohuria Knnhi Kannan, 31 Ind 
* Cas 482; 29 M L J 632 

Baja Yarlagadda Mallikarjana Prasad Nayadu 
y. Raja Yarlaggada Darga Prasada Nayada, 

24 M 147; 5 0 W N 74; 27 I A 61 k?. C.)j 
10 M L J 294; 2 Bom L R 945; 7 Bar P 0 J 
761 

‘Bajagopal Pandarithar 7. Muthukamara Chet* 

tiar, 17 Ind Cas 762; 23 M L J 676; 13 M L T 

19 ••• 

Bajagopala Aiyar ▼. Davood Rowther, 45 Ind 

Oas 161; 34 M L J 342 

Rajah Leelanund Singh 7. Rajah Mohender* 
narain, 13 M I A 67 at p 6 Is 13 W R 7 (P. C.)j 
2 Sar P C J 482; 2 Suth P 0 J 286, 20 E B 
472 

Bajah Maknnd Deb v. Gopi Nath Saha, 26 Ind 
Cas 280; 21 C L J 46 ••• 

Bajah PadmaDund 8ingh 7 . Madhu Singh, 3C 

W N clxxxTii (1871 

Bajah Vellanki Tonkata Krishna Row 7. 
Venkata Rama Lakahmi Narsayya, 41 A 1; 

26 W B 21; 1 M 174; 3 Sar. P C J 639; 3 Sath 
1 ‘- PC J 353 


13 


248 

1003 

444 

373 

761 


176 

861 

430 

709 


946 

642 


770 

180 


60 


909 

126 




815 


Bajah Vurmah Valia 7. Bavi Vurrnah Kunhi 
Kutty, l M 235; 4 I A 76; 3 Sar P 0 J 687 ... 

Bajaui Kanta Biswas 7. Ekkowri Das, 34 0 689; 

11 C W N 811: 7 C L J 78 
Bajendra Lai Goswami 7. Chunder Bhusan 
Goswami, 6 C W N 318 

Bajeshwar Pershad Singh 7. Burta Koer, 21 C 
807 

Rajindra Bahadur Singh 7 Rani Raghubaus* 
Kunwar, 44 Ind Cas 2 3; 21 0 C 106 at p 1 12; 

24 M L T 282; 6 0 L J 40i; 8 L W 570; 40 A 
j -470; (I918i M W N 831: 28 C L J 456; 23 
CWN 10'; 20 Bom L R 1075; 45 I A 134 
<P. C ) 

Rajkumar Roy 7. Gobind Chunder Roy, 19 C 
6H0 <P.C.): 19 I A 140; « Sar P C J 140 ... 

Rajlakshmi Dasee 7. Katyayani Dassee, 12 Ind 
Cas 461; 38 C 6^9 at p «74 191, 4 0, 588 

Ralla 7 . Budha, 50 P R 18«3 339, 936 

Ralli 7 Sundar Singh, 17 Ind Cas 864; 108 P 
B 1912; 29 P L R *918 

Ralya Ram 7. Sher Singh, 5 Ind Cas 842; 16 P 
W R 1910 

Ram Bromo 7, Kaminee Sundaree, 6 W R 

295 _ ••• 

Ram Chand 7. Chatar Singh, 6 Ind Cas 645; 73 

P L R 1910; 67 P W R 1910 
Ram Chander Naik Kalia 7. Abdul Hakim, 19 
Ind Cas 304; 35 A 204; 11 A L J 249 
Ram Das 7. Chandra Dassia, 20 C 409 
Ram Gopal 7.Piari Lai, 21 A 44; A W N (1899) 

63 

Ram Kanai Das 7. Fakir Chund Das, 8C W N 
438 

Ram Kanai Ghosh 7. Baja Sri Sri Han Narayau 
Singh Deo Bahadur, 2 C L J 648 ... 

Ram Kirpal 7. Rup Kuar, 11 I A 37; C A 269 

»P. C. 1 ; 4Sar P C J 48a 

Ram Kunwar 7. Ram Dai, 22 A 326; AWN 

(l9*H) 97 . 

Ram Lai 7. Kabul Singh, 25 A 135; AWN 

( 1 90 ' 1 2 9 

Ram Lai 7 . Tamkin Bano, 49 Ind Cas 543; 41 
A 385; 17 A L J 36< 

Ram Mohan Pal 7. Sheikh Kaohu, 32 C 386; 1 C 
LJ 1; 9 0 W N <*49 F B.* 

Ram Narain 7. Bisheshar Prasad, 10 A 411; A 
W N 149; 6 Ind Deo N s.) 276 

Ram Narain 7. Umrao Singh, 29 A 615; AWN 
(1907) 194; 4 A LJ 649 

Ram Piari Rai 7 . Emperor, 16 Ind Cas 515; 10 
A L J 247; 13 Cr L J 707 
Ram Prasad Singh 7. Lakhpati Koer, 30 I A 1; 

30 C 231; 7 C W N 162; 5 Bom L R 103; 8 
Sar P C J 330 

1 Ram Prasad Singh 7. Pawan Singh, 21 Iud Cas 
354; 18 C L J 97 

Ram Ratan Parohit v. Sikdar Ali, 14 Ind Cas 10 
Ram Sahye Bhukkut 7. Lalla Laljee Sahaye, 8 
C • 49; 9 C L R 457 

Ram Singh 7. Bakhshi, 41 Ind Cas 895; 64 P R 
1917; 02 P W R 1917 

Ram Singh 7. Bhani, 32 Ind Caa 127; 38 A 117; 

1 4, A L J 1 1 ••• 

Ram Singh 7. Mathura, 14 Ind Cas 599; 34 A 
l 354; 9 A L J 308; 13 Cr u J 247 


• •• 


926 

926 

13 

944 

984 

6 

71 

213 

451 

191 

29 

442 

87 

511 

988 

790 

293 


11 

695 

432 

579 

740 

678 

85 ^ 



36 


INDIAN CASES. 


[1920 


R— contd. 


Page. 


Dt — contd. 


Pag*. 


579 

589 


61 


33 

229 

410 

192 

719 

306 

706 


785 


85 


155 


Ram Soonder Roy v. Ram Sahye Bhugut, 8 C 
919 

Ram Samran Prosad y. Shyam Knmari, 47 lad 
• Cos 697 

Bam Tuhul Singh v. Biseswar Lai, 15 B L R 
208 at p 219; 23 W R 305; 2 I A 131; 3 Sar P 
C J 477; 3 Suth P C J 136 
Rama Das v. Ilanumantha Row, 12 Ind Cas 44°; 

21 M L J 952; 10MLT 356, (1911) 2 M W 
N 387; ?6 M 364 

Rama Prasad Roy v. Anukul Chandra Roy, 27 
Ind Cas 444; 20 C L J 512 at p 516 
Rama Santu Randive v. Daji Naru Randive, 48 
.. Ind Cas 125; 20 Bora L R 9 47; 43 B 249 
Ramachandra v. Haji Kassim, 16 M 207 
Jlamachandra Rao v. Abeeb Rowthan, 21 M 657 
(note) 

Ramalinga Muppan v. Pavadai Gonndan, 25 M 
519; 11 M L J 399 

Ramananda v. Raikishori Barmani, 22 C 
347 

Ramanathan Chetti v. Murugappa Chetti, 29 M 
; 283; 31 I A 139; 1MLT 327; 3 A L J 707; 4 
C L J 189 ; 16 MLJ 265; 8 Bom L R 493; 10 
C W N 825 (P. C.) 

Ramanathan Chetty v. Murugappa Chetty, 27 
M 192; 13 ML J 341 

Ramanathan Chetty y. Ranganathan Chetty, 43 
Ind Cas 138; 40 M 1134; 6LW 300; 21 M L T 
173; 33 M L J 252; (1917) M W N 757 
Ramasami v. Kurisu, 13 M 178 (F. B.) ; 4 Ind 
Dec (n b.) 837 618,977 

Ramasami v. Rajagopala, 11 M 200 ... 924 

Ramasami Mudaliar v. Sellattaramal, 4 M 375 at 
P 379 

Ramasami Nadan v. Ulagauatba Goundan, 22 
U49;8ULJ 312 

Batnaswamy Iyengar v. Venkatatanieri Chetty, 

12 Ind Cas 406; 10 M L T 38 1 

Ramayya y Subbarayuda, 13 M 25; 4 Ind Dec 
(N. s.) 728 

Bamayyangar v. Krishnayyangar, 10 M 185; 3 
Ind Dec (N. s ) 881 540,980 

Ramayyar v. Ramayyar, 21 M ,J 50 ... 692 

Ramchandra Venkaji Naik v. Kallo Deyji Desh- 
pande, 30 Ind Cas 396; 17 Bom. L R 630; 39 
B 687 

Ramdas Vithaldas Durbar y. Amerchand A: Co., 

35 Ind Cas 954; 20 C W N 1182; (1916> 2 M 
W N 110; 18 Bom L R 670; 20MLT 194: 31 
MLJ 541; 4 L W 342; 14 A L J 1045; 85 L J 
P O 2 4; 24 C L J 320; 40 B 630; 32 T L R 594; 

43 I A 164 P. C.) 

Ramdei v. Chandra Bali Bibi, 44 Ind Cas S99; 

4 P LW 237 

Ramji Das v. Janki Das, 17 Ind Cas 973; 39 C 
802; 18 C W X 263 

Ramkrishna y. Shamrao, 26 B 526; 4 Bom. L R 
316 

Ramkrishna Jagauuath y. Yithal Ramii, 15 B 
89 at p. 92 

Ramlal y. Seth Fatehchaud, 11 C P L R 45 
Ramlal Sukul y Bhela Gazi, 6 Ind Cas 370- 37 
C 709; 14 C W N 814 ’ 

Ramlal Thakursid4B v.Lakbmichand, 1 B H C R 
App H (51) 


712 


32) 


789 


989 


558 




M< 


Raralooban Sircar y. Kaminee Dabee, 4 B L R 6 

note 

Ramlochun Sirkar y. Kamini Debi, 5 B L R 460 
note ... 

Ramnath Tolapattro y. Durga Sundari Dcbi, 4 
C 550 ••• 

Rampal Singh y. Ram Prasad Singh, 27 A 37 at 
pp 38, 43; 1 0 L J 46: 2 A L J 237 (P. 0.); 32 I 
A 17; 8 Sar PC J 727 

Rainrup Mahto y. H. Manners, 4 C L J 203 
Randupurayil Kunhisore v. Neroth Kunhi 
Kannan, 1 Ind Cas 207; 32 M 1; 5 M L T 277; 
18 M L J 98; 3 M L T 291 
Ranee Birjobutcee y. Pertaub Singh, 8 M I A 
160; 3 W R P C 36; 13 Moo. P C 465; l Suth 
P C J 408; 1 Sar. P C J 740; 19 E R 490; 15 E 
R 174; 132 R R 149 

Ranganatha Roy y. Narayanasami Naicker, 31 
M 482 

Rangarayudu v. Perayya Sastry, 30 Ind Cas 
927; (1915) M W N 810; 2 L W 1025 
Rangasami Gounden y. Nachiappa Gounden, 50 
Ind Cas 493; 46 I A 72 at p 84; 21 Bom LR 
640; 36 M L J 493; 17 A L J 536; 29 C L J 639; 
23 C W N 777; (1919) M W N 262; 42 M 523; 
26 M L T 5: 10 L W 105; 1 U P L R (P. C.) 66 
Rangathayi Ammaly Nelli Munusawmy Chetty, 
10 Ind Cas 110; 0911) 1 M WN 322; 9 M L 
T 461; 21 M L J 706 

Ranghubai v. Subaji Ramchandra, 14 Ind Cas 
621; 36 B 383; 14 Bom L R 267 
Rani Lalita Sundari v. Rani Surnomoyee Dasi, 
6 0 W N 353 

Rani Mewa Kuwar y. Rani Hulas Kuwar, 1 I A 
167; 13 B L R 312; 3 Sar P C J 354; Raiique 
and Jackson’s P C No. 27 
Ranje Khan v. Bir Bal, 91 P R 1889 
Ranjit Misser v. Bamuda Singh, 16 Ind Cas 940; 

16 C L J 77; 17CWN 116 
Ranu y. Laxmanrao, 1 Ind Cas 464; 33 B 44; 

10 Bom. L R 943 ... 

Rao Rama Rao y. Narasimha Nayanini Varu, 
23 Ind Cas 392; 28 M L J 363; 2 L W 286 
Rasamoy Puikait y. Srinath Moyra, 7 OWN 
132 

Rash Behari Lai Mandal v. Emperor, 12 C W N 
117; 6 C L J 760; 6 Cr L J 406 


• •• 




243 


87 


JRash Behary Dey y. Bhowani Churn Bhose, 34 

0 97 

Rasik Lai Nag, In the matter of, 38 Ind Cas 
980; 44 C 639; 24 C L J 190; 20 C W N 1284- 
18 Cr L J 420 ’ 

Ratan Lai v. Bala Pershad, 44 Ind Cas 986- 5S 
PR 1918; 23 P W R 1918; 113 P L R 1918 ... 

Bauehan Lai y. Kanhaiya Lai, 47 Ind Cas 845; 
41 A 111; 16 A L J 790 
818 Ravji Mahadu Patil v. Sakuji Kaloji, 5 Ind Caa 
964; 31 B 321 12 Bom L tt 204 

° 902) A 0 W 71 LJ Ch 768; 
87 L T 308; 51 W R 576; 18 T L R 767 

Reference under Court Fees Act, section 5, 4 M 

Li J 110 

Reg y. Amruta Nathu, 7 B H C R 23 Cr 

Re rM al Lo V V B rl air ’ (1S9 °) 45 Ch D *39; 59 L J Ch 
61 i 63 L T 265; 38 W R 689 


815 

92 

428 

611 


168 

168 

704 


897 

59 


940 


551 

496 

588 


69 


332 

4 

3 

264 

867 

177 

653 

617 

43 

381 

605 

405 

200 

896 

764 

306 

169 

517 

472 

980 



37 


(Vol. LV] 


TABLE OP CASES CITED. 


R*— conoid. 


Page 


S— oontd. 


Pag®, 


Bioketts v. Enfield Churchwardens, (i9U9) 1 Oh 

• D 544; 78 L J Ch 294; 100 L T 362 

Biaal Singh t. Balwant Singh, 4S Ind Caa 553; 

• 40 lL 593; 2S 0 L J 519; 24MLT 361; 9LW 
62; 28. 0 W N 326; (1919) MWN 155; 36 M L 
J 697; 21 Bom L R 511; 45 I A 168 <P. 0.) ... 

Bisal Singh v. Balwant Singh, 30 Ind Caa 657; 
37 A. 496; 18 A L J 694 

Robert Wataon and Company v.Ramchand Dutt, 
17 I A 110 (P. C.); 18 C 10; 5 Sar P C J 

• 635 

Bodriguea v. Speyer Brothers, (1919) AC 59; 
i 1 19 L T 403; 62 S J 765; 34 T L R 628; 88 L J 
KB 147 

Bohan Singh v. Bhao Lai, 3 Ind Cas 42; 6 
A LJ 693; 31 A 6 10 

Budra Narayan Jana v. Naba Kumar Daa, 41 
Ind Caa 156; 22C W N 657 ••• 

Rufford v. Biahop, (1829) 5 Russ 346; 29 R R 
: 40; 7 L J Oh 108; 3S E R 1058 ••• 

Rulia v. Wariam Singh, 20 Ind Caa 464; 94 P R 
1913; 287 P L R I9i3; 177 P W R 1913 
Rupohand Khemoband v. Balvant Narayan, 

I1B691 


181 


590 ; 

I 

409 

644 

326 

71 

228 
523 
839 
76 


• M 


• • • 


Saba Mahton v. Emperor, 20 Ind Caa 211; 17 C 

• W N 824; 14 Cr L J 387 

Safdar Huaain, In the matter of the complaint 
r of, 25 A 315; AWN (l*03i 67 
Sadai Naik y. Serai Naik, 23 C 632; 5 C W N 

Sadhu Krishna Ayyar v. Knppan Ayyangar, 

' 80 M 64; 1 M L T 268; 16 M L J 479 
Sadu y. Baizaand Genn, 4B 37 (F. B.) ••• 

Sah Lai Chand v. lndarjit, 22 A 870; 27 I A 93; 

4 C W N 486; 7 Sar P C J 702; 2 Bom L R 

i 653 (P. C.) , ••• 

Sahadu Mauaji v. Devlya Jaba Mahar, 14 Ind 

Caa 780; 14 Bom L R 264 
Sahib Ditta y. Roda, 83 P R 1902 ••• 

Sahu Ram Chandra v. Bhup Singh, 39 Ind Caa 
280; 21 0 W N 696; 1 P L W 657; 15 A L J 
437t 19 Bom L R 498; 26 C LJ l;33 M L J 14; 
(1917) MWN 439; 22 M L T 22; 6 L W 213; 

• 39 A 437; 44 I A 126 . P. 0.) 234, 318 320 645, 
Sailabala Debi v. Sriram Bhattacharji, 1 1 C W N 
873; 70 LJ 303 

Sajid Ali r. Ibad Ali, 23 C 1 (P. 0.); 22 I A 171; 

6 Sar PC J 627 - 

Sakharam v. Sadashiv Balahed Lodha, 19 Ind 
Caa 894; 15 Bom L R 382; 37 B 4S0 ••• 

Sakhawat Ali v. Emperor, 61 Ind Caa 337; 17 A 
L J 321; 41 A 302; 20 Cr L J 449 
Salig Bam v. Ohaha Mai, II Ind Caa 712; 34 A 

Salig Ram v Ramji Lai, 28 A 564; 3 A L J 394; 

AWN (1906) 103; 3 Cr L J 400; 1 M L T 219 
Sami Ayyangar y. Ponnammal, 21 M 28 ... 

Sanka Kriahnamurthi v. Bank of Burma, 11 

• Ind Caa 7* 35 M 692 (1911) 1 M W N 385; 
21 M L J MU MLT56. 

Sankaxalinga Reddi r. Kandasami Tevan, 30 M 
r {IS; 17 M L J 334; 2 M L T 365 


106 


942 

678 

590 

926 

53 

937 

764 

229 

J83 

155 

595 


708 


661 

852 

886 

444 

306 


65 

158 

67 


974 

433 

807 

386 

196 

266 

286 

320 

66 

626 


SaDkaralinga Tevan v. Avudai Ammal, 36 Iud 
Caa 826; 17 Cr L J 394 

Sankaran^rayana v. Alagiri Aiyar, 49 Ind Cas 
283; (1918) MWN 4b7; 24 M L T 149; 85 M 
L J 296; 8 L W 281 

Sanku v. Puttamma, 14 M 289 at p 294 
Sant Kumar v. Deo Saran, 8 A 365; AWN 
(1886) 129 

Sant Ram v. Ganga Ram, 32 P R 1904; 122 P L 
R 1904 

Sant Ram v. Ram Chand, 6 Ind Cas G59; 36 P 
R 1910; 53 P W R 1910; 72 F L R 1910 
Sant Singh v. Mula, 17 Ind Cas 350; 44 P R 
1913; 23 P L R 1913; 282 P W R 1913 
Sarab Narain Das v Top Ojha, 43 Ind Cas 351; 

(1917) Pat 348; 4 P L W 8) 

Saraawati Barmonya v. Moti Barmonya, 20 Ind 
Cas 72; 4i C 160 at p 163; 17 C W N 1240 ... 

Sarat Chandra v. Prokash Chandra, 24 C 751... 

Sarat Chandra Ghose v. Sham Chand Singh Roy, 

14 Ind Caa 701; 16 C L J 71; 39 C 6 >3 
Sarat Chunder Roy v. Bepin Chandra Roy, 29 C 
38P; 6 C W N 652 

Sarbesh Chundra Basu v. Hari Dayal Singh, 5 
Ind Caa 236; 14 C W N 451 at p 458; 11 C L 

J 346 ••• 

Sardarmull Jessraj v. Agar Chand MahataA Co., 

52 Ind Caa 688; 23 C WN811 at p 814 405,781 

Sargeant v. Nash Field|& Co., (1903) 2 KB 304; 

72 L J K B 630; 89 L T 112; 19 T L R 510 ... 

Sarip Hocban v. Tillatama Debi, 43 Ind Caa 3; 

31 C L J 73 

Sa3hi Bhushan Sarbadhicary, In the matter of, 

29 A 95 (P. C.); )7 M L J 74; 4 A LJ 34; 9 
Bom L R 9; II C W N 273; 6 0 L J 130; 2 M L 
T l s 5 Cr L J 152; 34 I A 41 
Saai Bhushan Boaev. Manindra Chandra Nandy, 

38 Ind Caa 835; 44 C 890; 24 C L J 446; 21 C 

W N 310 ••• 

Sasti Churn Nundi v. Aunopurna, 23 0 699 ... 

Satyabadi Behara v. Harabati, 34 C 223; 6 C L J 
192 

Sayad Mir Shah v. Atar Singh, 66 P R 1901; 

138 P L R >903 67, 210 

Sayad Muhamnl&d v. Fatteh Muhammad, 22 C 
324 at p 334; 22 I A 4; 6 Sar P C J 515 
Sayam Bamamoorthi Dhora v. Secretary of 
State for India, 19 Ind Caa 656; 36 M 141; 24 
M L J 469 

Secretary of State v. Ashatamurthi, 13 M 89 at p 

109 ••• 

— — v. Digambar Nanda, 45 Ind 

Caa 939; 27 C L J 443; 46 C 160 ... 375 

i — — y. Forbes, 17 Ind Caa 180; 16 

C L J 217 165,376 

v. HosaDgadi Shitaramappa, 


632 

403 


200 


260 

500 

77 


807 


462 

772 


49 Ind Caa 695; 36 M L J 207; 42 M 327; 
(1919) M W N 300; 26 M L T 270 

■ 1 — y. Johnson, 79 P R 1888 

r. Kadiri Kutti, 13 M 369 

v. Marjam Hosein Khan, 11 


Mt 


f • • 


• * • 


C 359 


• • i 


v. Siba Prosad Jana, 46 Ind 


Caa 983; 27 C L J 447 

■ v. Vira Rayan, 9 M 175 

1 Seetbarama v, Venkatakrisbna, 16 M 91 


• •• 


1 1 


• •• 


383 

209 

772 

640 

37 

772 

659 



38 


INDIAN OASES. 


[192*6 


S— oontd. 


Page 


S — contd. 


Page. 


785 

644 


823 


188 

934 

954 


487 

29 


Sethuramsawamiar v. Mernswamiar, 43 Ind Cas 
806; 41 M 296; 45 1 A. 1; 27 C L J 231; 7 L W 
22; 4 PL W 91; 34 M L J 30; 16 A L J 13; 
22CWN 457; 20 Bora L R 514 (P. C.) 

Shadi v. Anap Singh, 12 A 436; A W N (1890) 

95 (F. B.> 

Shah MukhanLall v. Nawab Imtiazood Dowlah, 

10 M I A 362; 5 W R P C 18; l Suth. P C J 
612; ISar. P O J 160; 19 E R 1010 
Shahanohi Khan v. Begam Jan, 20 Ind Cas 451; 

13 P R 1914; 286 P L R 1913; 191 P W R 
1913 

Shahazadi Hajra Begum v. Khaja Hossein Ali, 

12 W R 498; 4 B L R (A. C. 86 
Shaik Ibhram r.|Shaik Snleraan, 9 B 146 
Sham Koer v. Dah Koer, 29 I A 132; 29 C 664 
(P. C.)j 6 C W N 657; 4 Bom L R 547; 8 Sar 
P C J 280 

Sham Lai v. Banna, 4 A 296; A W N (1882) 42 
(F. B.) 

Shatnu Patter v. Abdul Kadir Rowthan, 16 
Ind Cas 250; 35 M 607; 16 C W N 1009; 

23 M L J 32; 12 M L T 335; (1912) MWN 
935; 10 A L J 259; 14 Bom L R 1034; 16 C L J 
696; 39 I A 218 (P. C.) 86,356,617,906 

Shankar Rao v. Sheikh Daud, 4 N L R 140; 8 Cr 
L J 351 

Shankar Sharnp v. Mejo Mai, 23 A. 313; 3 Bom 
L R 713; 28 I A 203; 5 C W N 6»9; 8 Sar P C 
J 72 (P. C.) 

Shankargir v. Rarachandra, 11 Ind Cas 912; 7 
N L R 125 at p. 127 

Shankarsingh v. Hukumchand, 47 Ind Cas 99; 14 
N L R 117 

Shantappa Ohedambaraya v. Subrao Rama, 
ohandra, 18 B 176 

" I I e 

Shavaksha Dinaha Davar v. Tyab Haji Ayub 
37 Ind Cas 140; 40 B 386; 18 Bom L R 
669 

Sheik Mohamad Ravother v. British India 
Steam Navigation Co., 1 Ind Cas 977; 32 M 
96; 4 MLT 110; 18 M L J 497 
Sheikh Akbar v. Sheikh Khan, 7 C 266; 8 C L R 
633 

Sheikh EmtazAli v. Jagat Chandra Baneriee 
OWN 313 J * <tt 

Sheikh Koodmtoollah v. Mohinee Mohun Shahs 

. 4 B L R 134; 13 W R 21 (F. B.) ... 

Shek Suleman ▼. Shivram Bhikaji, 12 B 71 366, 651 

Sheo Narain Ojha v. Bam Jatan Ojha, 41 Ind 
Cas 633; 2 P L J 687; 1 P L W 729; (1917) 

Pat 373 

Sheo Narain Singh v. Khurgo Kerry, IOC LR 
837 

Sheo Shankar v. Parma Mahton, 26 A 569; 1 A 
L J282; A WN (1904) 123 
Sheobalak Singh v. Laohmidar, 23 A 427- A W 
N (1901) 120 

Sheoiani ▼. BaijNath, 33 Ind Cas 626; 14 A LJ 
146; 17 Cr L J 145 

Sher Singh ▼. Devi Dyal, 20 Ind Cas 761- 802 

' P L R 1913; 2 0 P W R 1913 ' 


t * « 


1 


286 


460 

429 

434 

192 


83 


766 

666 

695 


623 


• • e 


159 

588 


5!0 


36 


196 


33 


383 

472 

53 

176 

306 

108 

648 


Shiam Lai v. Ganeshi Lai, 28 A 288; AWN 
(1906i 3?; 3 A L J 10 ... 713 

Shib Knnwar Singh v. Sheo Prasad Singh, 28 A 
418: 3 A L J 200; A W N (1903) 68 192,355 

Shib Prosad Chaudhuri v. Vakai Pali, 33 C 601 233 
Shilabati Debi v. Roderigues, 12 C W N 448; 

35 C 647 213, 653 

Shimbbu Nath v. Gayan Chand, 16 A 379; A W 
N (1894) 123 

Shioshankarpuri v. Emperor, 27 Ind Cas 545; 10 
N L R 177; 16 Cr L J 161 
Shiv Ram Das v. Bhag Devi, 48 Ind Cas 818; 

118 P R 918 

Shoilojanund Ojha v. Peary Charan Dey, 29 C 
470; 6 0 W N 728 

Shome Shankar Rajendra Varere v. Rajesar 
Swami Jangara, 21 A 99; AWN (1898) 170 
Shri Nana Mahiraj, In re, 16 B 729 ... 

Shridhar Madhavrao v. Ganpati Punja Godse, 

51 Ind Cas 72- 43 B 559; 2l Bom L R 357 ... 
Shrinivasdas Bavri v. Meherbai, 39 Ind Cas 627; 

41 B 300; 32 M L J 175; 19 Bom L R 151; 
(1917) MWN 268; 21 M L T 236; 21 C W 
N [ 658; 25 C L J 311; 44 I A 36 (P. C ) 

Shriniwas Appaoharya v. Jagadevappa, 46 Ind 
Cas 65 20 Bom L R 708; 42 B 621 
Shripuja v. Kanhaya Lai, 53 Ind Cas 947: 15 N 
L R 192 

Shriram v. Harbaji, 12 C P L R 4 ... 

i Shriram Venkatasami, Re, 6MH OR 120; 1 
Weir 452 

Shyam Lai v. Bashiruddin, 28 A 778; 3 A L J 
630; AWN (1906; 230 

j Shyatna Charan Pramanik v. Prolhad Durwan, 
8CWN390 

Sidhu Ram v. Gamun, 98 P R 1900; 10 P L R 
1901 

Singaravelu Pillai V. Santhana Krishna Muda 
liar, 3 Ind Cas 9; (1915) M W N 643 
Singheerara Poddar v. Bhagbat Chander Nandi, 

6 Ind Cas 632; 11 C L J h43 
! Sita Nath Pal v. Kartick Gharmi, 8 C W N 434 
Sita Ram v. Raja Ram, 12 P R 1892 (F. B.) ... 

Sital Das Babaji v. Pertap Chander Sarma, 3 
Ind Cas 408; 11 C L J 2 

Sitaram Apaji Kode v. Shridhar Prabhu, 27 B 
292; 5 Bom. L R 91 

Sitaramayya v. Ramappaya, 39 Ind Caa 160*. 6 
L W 20/ 

Sivagnamathammal v. Arunchelam Pillai 11 
Ind Cas 870; 21 M L J 82 *; 10 M L T 490- 
(1911) 2 M W N 76 

Sobhandri Apparau v. Gopalkristoamma, 16 M 
34; 5 Ind Deo (n. s i 731 
Somasundara Mudali v. Kulandaivelu Pillai. 28 
M 457 at p 464; 14 M L J 404 

Somasundara Mudaly v. Duraisami Mudaliar, 

| 27 MHO; 13 M L J 283 

Sonataun v. Ralnn, W R (1864) 95 
Sooharam Barma v. Doorga Charan Das, 5 C L J 

Soorendronath Roy v. Heeramonee Burmoneah, 

C,); 1 B L R 26 (P. C.»; 12 M 
I A 81; 2 Suth P 0 J 147; 2 Sar P 0 J 372; 20 
£ R 271 


845 

527 

430 

64 

995 

190 


2 


83 

626 

165 

213 

18S 

786 

845 

740 


53 

935 

935 

47 

13 

646 




6; 898 



Vol. LV] 


TABLE OF CASES CITED. 


.13 


S— ooatd. 


Page, 


9 — contd. 


Pag*. 


Soorj Mukhi Kuar, In the matter o/, 2 C 272; 

1 Ind Deo (n. a.) 465 ... 980 

Sowdager Nobheekan r. Muhammad Hussain, 

10 Ind Cas 267; 9 M L T 872 ... 542 

Speoial Reference from The Bahama Islands, In 
, the matter of, (1693 A C 138; 62 L J P 0 79; 

68 L T 105; 57 J P 277 ... 199 

Spencer's case, 1 Sm L C, Uth Ed, 55; 5 Coke 
Rep 16; 77 E R 172 ... 130 

Sjreemuthy Rabutty Dossee v. Sibchander 
Mullick, 6 M I A I; 1 Sar P C J 484; 19 E 
. R l ... S91 

Sreenath Ghose v. Huronafch Dutt Chowdhury, 
•18WR 240; 9 B L R 220. ... 696 

Sreenivasa Aiyar v. Nataraja Aiyar, 28 Ind Cas 
• 707; 2 L W 366 ... 445 

Sri Gopal v. Piithi Singh, 29 I A 118; 4 Bom. 

.L R 827; 24 A 429; 6 C W N 889; 8 Sar. P C J 
293 (P. 0.) 960, 970 

Sri Kishan Singh v. Bacha Pande, 10 Ind Cas 
626; 33 A 637; 8 A L J 700 ... 860 

Srimantu Raja Yarlagadda Durga Prasad 
Nayadu r Srimantu Yarlagadda Mallikarjuna 
■ Prasad Nayadu, 24 M 358 ... 933 

Srimati Mallika Dasi v. Ratanmani Chakervarti, 

1 C W N 493 ... 176 

Srinath Gangopadhya v. Mahes Chandra Roy, 

4 B L R (P B.) 3; 12 ff R F B.) 14 ... 487 

Srinivas Prosad Singh v. Kesho Prosad Singh, 
c 12 Ind Cas 745; 14 C L J 469 at p 495 ... 228 

Srinivasa Aijangar v. Aarayar Srinivasa 
Aiyangar, 6 Ind Cas 229; 33 M 483; 8 MLT 
83; 20 M L J 54C; M W N 479 . ... 460 

Srinivasa Chariar v. Raghava Chariar, 23 M 28 
at p 32; 7 M L J 28.; 8 Ind Deo in. s.) 414 980, 985 
Srinivasa Swami Aiyangar v. Athmarama Iyer, 

, 2 Ind Cas 6:2; 32 M 281; 19M LJ 2tf0; 5ML 
T 84 ... 417 

Sripat Singh Dugar v. Prodyol Kumar Tagore, 

89 Ind Cas 252; 32 M l. J 13 ; 15 A L J 147; 

(1917) UWN 193; 21 OWN 442; 25 C L J 
. 220; 21 M L T 222; 19 Bom L R 290; 44 0 524; 

44 I A 1 (P. 0.) ... 821 

Sriramulu Naidu v. Andolammal, 80 M 145 atp 
148; l7 M L J 14 ... 370 

Stapilton v. Stapilton, (1739) 1 W & T L 0 (7th 
Ed.) 223 at p 234; 1 Atk 2; 26 E R 1 424, 690 

Steels v Steels, (1889) 22 Q B D 637; 68 L J Q 
. B 302; 6-J L T 31 8, 37 W R 378 ... 843 

Stevens v. Kamta Pershad, 2 Ind Cas 941; 10 C 
. L J 19 ... 232 

Subba Chariar v. Mothuveeram Pillai, 14 Ind 
Cas 264; 38 M 653; 24 M L J 645 ... 526 

Snbba Narajana Vathiyar v. Raraaswami 
Aiyar, 30 M 88; 1 MLT 377; 16 M L J 6u8 719 
Subbaier v. Moniam Subramania Iyer, 10 Ind 
. Cas 646; 1 6 M 8; 10 M L T 51; (19il/2MW 
N 0; 21 M L J 800 ... 542 

Snbrahmania Ayyar v. King-Emperor, 25 M 
,6> ; 11 M LJ 233; 3 Bom L J 540; *8 I A 
267; 60 WN 86P; 2 Weir 271; 8 Sar P C J 
160 iP. C.) ... 695 

Snbrahmania Pattar v. Narayana Nayar, 24 M 
130 ... 992 

Subrahmanyam v. Venkatnma, 26 M 627; 13 M 
L J 289 ... 43 


8ubramania Aiyar r. Muthammal, 9 ltd Cas 
614 ... 3 

Subramania Aiyar v. Subramania Aiyar 31 M 
2f0j 3 M L T 278; 18 M L J 245 ... 738 

Subramania Ayyar v. Muthia Chettiar, 43 Ind 
Cas 651; 41 M 612; 33 M L J 705 (F. B.; ; 6 L 
L W 750 753, 767 

Subramania Chettiar v. Rajeswara Sethupathi, 

4H Ind Cas 187; 41 M 827 at p 333; 6 L W762; 
(1917) M W N 872; 34 M L J 84 ... 363 

Subramania Iyer v. Rathnavelu Chetty, 42 Ind 
Cas 666; 41 M 44; 22 M L T 94; 6 L W 149. 33 
M LJ 224; (1917) M VYN 688 ... 30a 

Subramanian Chetti v, Rakku Servai, 20 M 232* 

7 M L J 100 ... 12 

Subraya Davay v. Yenkatarama Aiyar, 32 Ind 
Cas 592; 3 L W 30; (19i6j 1 M W N 76 ... 788 

Sudevi Devi v. Sovaram Agarwallah, 10 C W N 
306 822 

Suffell v. Bank of England, (1882) 9 Q B D 
655; 51 L J Q B 401; 47 L T 146; 30 W R 932; 

46 J P 500 ... 013 

Sukhdei Kumri v. Mahamaya Prasad Singh, 48 
Ind Cas 765 ... 893 

Sukumari Gupta v. Bharat Man dal, 26 Ind Cas 
980; 20 C L J 148 ... 0i 6 

Sulemanv. Emperor, 3 Ind Cas 774; 11 Bom. L 
R 740; 10 Cr L J 375 ... 595 

Snmsuddin v. Abdul Husein, 31 B 165; 3 Bom 
L R 781 ... 701 

Sundar Nath v. Emperor, 44 Ind Cas 673; 16 A 
L J 189; 40 A 364; 9 Cr L J 309 ... 198 

Sundar Singh v. Ghasi, 18 A 410; AWN (1896) 

126 ... 363 

Sundari Letani v. Pitambari Letani, 32 C 871; 

9 C W N 003; 2 0 L J 97 ... 700 

Sunder Dass, In re, 11 C42 ... 453 

Sundrammal v. RaDgasami Mudaliar, 18 M 193 
at p 200; 4 M L J 275 ... 409 

Supernnddhwaja Prosad v. Garuradhwaja Prasad, 

16 A 147; A WN(1893) 86 ... 391 

8uppa Bhattar v. Suppu Sokkaya Bhattar, 80 
Ind Cas 962; 29 M L J 668; 18 M L T 402; 

(1915. M W N 829; 2 L W 1005 ... 461 

Surain Singh v. Jawahir Singh, 20 Ind Cas 839; 

281 P LR 1913; 162 P W R 1913 ... 839 

Suraj Bunsi Koer v. Sheo Persad Singh, 5C 148* 

6 I A 88; 4 0 L R 228; 4 Sar P C J 1 ... 821 

Surender Nath Pal Chowdhry v, Broja Nath 
Pal Chowdhury, 13 0 852; 6 Ind Deo (n. s.) 

735 ... 983 

Surendra Kumar Basu v Kunja Behary Singh 
27 C 614; 4 C W N 818 ... 737 

Surendra Nandan v. Sailaja Kant Das Maha- 
patra, 18 C 385 at pp 395, 397 ... 43 

Surendra Nath Roy v. Dwarka Nath Chakra- 
butty, 35 Ind Cas 605; 44 C 119; 24 C L J 860; 

21 C W N 630 ... 973 

Surendranath Dey v. Rajindra Chandra, 43 Ind 
Cas 740; 27 C L J 289 >#> 702 

Surja Narain Mukhopadhya v. Pratap Narain 
Mukhopadhya, 28 C 965 at p 965 ... 738 

Surjiram Marwari v. Barhamdeo Persad, 2 C L 
J 212 . M i9q‘ 

Surrendra Nath Sen v. Dinabandhu Naik, 4 Ind 
C*s 636/ 13 C W N 695 ... 934 



40 


[1920 


INDIAN CASES. 


S— OOH.old. 


Fage. 


Pag® 


T- oonold. 


Surya Narayana Jagapati Raju v. Gopala Surya 
jL>, 17 Ind Caa. 940; 23 M L J 699; 12 M L 

T 6G0- ••• 

Snryanarayana ▼. Ramanna, 6 Ind Cas 400; 34 

M 88; 7 M L T 808; 0910; M W N 279 
Susil Kumar Banerjee v. Apsari Debi, 27 Ind 
Caa 276 at p. 281; 20 C L J 601; 19 0 W N 
826 

Sutyabhama Daasee v. Krishna Chunder Chat- 
ter jee, 6 C 55; 6 C L R 375 
Swami Rowappa v. Kuppuswami Iyengar, 12 
Ind Caa 180; (1911) 2MWN 342; 10MLT 

240 ••• 

Swaminatha Ayyar v. Yaidyanatha Saatr*, 28 M 
466; 15 M L J 116 (F. B.) 157,812 

Swaminatha Pillai v. Krishna Iyer, 28 Ind Caa 

966; 38 M. 548; 28MLJ 4S4 
Syada Khatun v. Lai Singh, 25 Ind Caa 324; 36 
A 233; 12 A L J 344; 15 Cr L J 672 


462 > 


977 


805 


632 


666 


« « • 


658 

195 


T&dhin Proahad Singh y.SardarCoomar Narayan, 
IOC WN 214 

Tamni Reddi, In the matter of, 27 M 59; 2 Weir 
313 

Tara v. Krishna, 31 B 495; 9 Bom L R 774 
Tara Chand v. Afzal Beg, 13 Ind Caa 185; 34 A 
184; 8 A L J 1329 

Tarakeawar Roy v. Shoahi Shekareawar, 9 C 
952; 13 C L R 62; 10 I A 51; 4 Sar P C J 439 
(P. C.) •» 

Tayammaul v. Saahachalla Naiker, 10 M I A 
429; 2 Sar. P C J 13; 919 E R 1034 ' 

Teni Shah v. Bolahi Shah, 5 Ind Caa 879; 14 C 
W N 479; 11 CrL J280 
Thakur Magundeo v. Thakur Mahadeo Singh, 18 
C 647 at p 651 

Thakur Pershad Singh v. Emperor, 10 C W N 
775; 3 Cr L J .473 

Thakur Prasad Singh v. Emperor 10 0 W N 
1090; 4 Cr L J 217 ••• 

Thakurain Balraj Knnwar v. Bao Jagatpal Singh, 
26 A 393; 8 C W N 699; 31 I A 13/; l A L J 
384; 7 0 0 248; 11 Bom L R 516; 8 Sar P 0 J 

639 . if , ia 

Thammiraju v. Bapiraju, 12 M 118 
Thanakoti v. Muniappa, 8 M 498; 3 Ind Deo 

(n. a.) 339 ••• 

Than day uthapani v. Raghunatha, 10 Ind Caa 
660; 35 M 239; 21MLJ 240; 9 M L T 421; 
(1911) 1MWN223 

Thayoth Puthia Purayil Seethi v. Mangotil 
Ryrath Ummayya, 30 Ind Caa 977; (1916) M 
W N 806; 18 M L T 389; 2 L W 969 
Thenal Ammal ▼. Sokk&mmal, 41 Ind Caa 429; 

41 M 233; 22 MLT 49 
Thenju v. Chiramu, 7 M 413 
Thepai v. Mahabir Prasad, 52 Ind Caa 621; 22 0 
0 144}6 0L3 318; 1U P L R (J. C.) 64 ... 

Theyyan Nair ▼. Zamorin of Calient, 27 M 202... 
Thirnmalai y. Ramayyar, 13 M 1 
Thompson y. Hickman, (1907) 1 Ch D 550; 76 L 
J .Ch 254; 96 L T 454; 23 T L R 31 1 


651 

103 

706 

517 


9.9 

808 

288 


Thuratan v. Nottingham Permanent Benefit 
Building Society, (1902) 1 Ch D 1; 71 L J Ch 
83; 50 W R 179; *6 L T 35; 18 T L R 135, 
affirmed in (1903) A C 6; 72 L J Ch 134; 67 J 
P 129; 51 W R 271; 87 L T 529; 19 T L R 64 
Tikaya Bam y. Dharam Chand, 45 P R 1895 ... 
Timangowda v. Benepgowda, 28 Ind Caa9l6; 39 
B 472; 17 Bom L R 335 

Tincowry Dey y. Fakir Chand Dey, 30 0 218; 

7 C W N J80 

Tippanna v. Southern Maratba Railway Co , 
17 B 417 

Tirbeni Sahai y. Muhammad Umar, 28 A 247; 

3 A L J 4; A W N 1 1905) 265 
Tokhan Singh y. Girwar Singh, 32 C 494; 9 0 W 
N 372; 1 C L J 118 

Toonya Ram y. East Indian Railway Co. 30 0 
267; 7 C W N 370 

Touche y. Metropolitan Railway Warehousing 
Company, (.1871) 6 Ch App 671 at p 677 ... 

Trailakya Nath Adhya y. Pulin Behari B&ral, 

3 C L J 385 ... 

Tritton v. Bankart, (1887) 56 L T 306; 35 W R 
474 

Tuljaram Row v. Allagappa Chattiar, 8 Ind 
Caa 310; 21 M L J 1; 8 M L T 453; (1910) M 
W N 697; *5 &1 l 

Tulk y. Moxhay, [1848 1 2 Ph 774; 41 E R 1143; 
1 Ha & Tw 105; 18 L J Ch 83; 12 L T (o. a.) 
462; 13 Jnr a.) 8 ;73 R R 89 
Tupper y. Fonlkea ^1861) 9 C B 'n. a.) 797; 
30 L J 0 P 214; 7 Jur (n. s.) 709; 3 L T 
74’; 9 W R 349; 142 E R 3l4; 127 R R 
889 ••• 

Two Second Grade Pleaders, In the matter of, 
6 Ind Caa 313; 34 M 29; 1910) M W N 163; 8 
M L T 22; 20 M L J 600; 11 Cr L J 310 


i72 

866 

155 

716 

768 

678 

& 

661 

768 

812 

458 

132 


933 


132 


3C3 

684 

684 


• • • 


88 


199 


397 

888 

987 


45 


398 

268 

761 

633 

383 

365 

121 


u 


Uderam Keaaji y. Hy derally Abdul Koyum, 38 
B 469; 10 Bom LR 1141 

Ujalbi Bibi v. Umakanta Karmokar, 31 C 97C; 
90WN32 

Ukkaudath y. Puliyakot Kunhi Kuttan, 27 Ind 
Caa 10 

Uma Charan Mandol y. Midnapore Zemindary 
Co , V6 Ind Caa 182; 20 C L J 11; 19 C W N 
2-0 

Uma Sundari Devi v. Bindu Baahini Chowdh- 
rani, 24 C 759 

Umes Chunder Sircar y. Zahar Fatima, 17 I A 

201; 18 C 164; 5 Sar P C J 607 

Upendra Lai Mukhopadhya y. Collector of Rai- 
ahahye, 12 C 113 

Upendra Nath Bose y. Bindeshri Prosad, 

Ind Caa 468; 22 C L J 452; 20 C W N 210 
Uttam Singh v. Hukam Singh, 38 Ind Cas 
651; 39 A 112; 15 A L J 167 
Uttam Singh y. Keara Singh, 159 P R 1890 ... 


* • • 


32 


• • • 


405 

248 


384 


796 

305 

970 

616 

539 

908 

§39 


▼A LV— 19J0] 


TABLE OP CASES CITEL-INDIAN CASES. 


41 


F**t. 


Vadapalli Narasimbam r. Dronamraju fieetha- 
ramamnrthi, 31 H 163; 18 M L J 26; 3 M L T 
266 

Vadlamannati Srinirasadikshitalu r. Damera 
Rangayya, 26 Ind Gas 702; 1 L W 903 
Vaignntathammal r. Vallimmai Animal, 41 
Ind Gas 719; 41 M 266; 6 L W 337; (1917) M 
W N 743 

Talan Pakkiri Taragan ▼. Sabbayan Samban, 49 
Ind Caa 633; 42M 271; 26 M L T 39; 36 M L 
J 79; (1919) M WN 46; 9L W 208 
Yaranakot Narayanan Nambnri r. Yarayana 
Narayana Namburi, 2 M 328; 5 Ind Jar 243; 1 
Ind Deo (n. a.) 498 

Yarden Seth Ram ▼. Luckputty Boyee Lallab, 
9 If I A 303; Marsh 461; 1 Sufch P. C. J. 480; 

1 Sar P 0 J 857; 19 E R 766 
Varley t. Coppard, (1872) 7 C P 505; 26 L T 882; 
20 W R 972 

Yaaireddi Yenkatta Lakshmi Narasamma v. 
Secretary of State, 47 led Caa 606; 41 M 840; 
36 M L J 169; (1918) U W N 662 
Vasuder ▼. Balji, 26 B 600; 4 Bora L R 178 ... 
Vasuder Bhat r. Venkateah Sanbhar, 10 B H C 

a 139 

Vasuderan ▼. Sankaran, 20 M 129 at p 133 
(P B); 7 M L J 102 761, 

Yaanderan Nambndripad t. Valia ChathuAchan, 
24 M 47; 10 M L J 321 

Vedammal y. Vedanayaga, 31 M ICO; 18 M L J 
70* 2 M L T 533 

Veeraaalingam t. Sathapally Sathirasn, 1 Ind 

Gaa 562; 19 M L J 220; 6 M L T 296 

Vellayan Chetty r. Jothi Mahalinga Aiyar, 28 
Ind Gaa 83; 89 M 886; 28 M h J 138; 2LW 
166; (1915) M W N 201 

Yenkata Ohandrappa v. Venkatarama Reddi, 22 
M 266 at p,267. 

Yenkata Naraaimha Naidu v. Bhashyakarlu 
Naidn, 26 M 867; 29 I A 76; 6 C W N 641; 4 
Bom L R 643; 8 Sar P 0 J 268 
Venkatagiri Patter r. Manavikrama, 40 Ind Cas 
769; (1917) MWN 419; 6 L W 114 
Venkatagopal r. Rangappa, 7 M 366 (P. B.) ... 
Venkatarama Aiyar t. Nataraja Aiyar, 18 Ind 
Gaa 360; 24 M L J 235; 13 M L T 140 (1918) 
MWN 166 

Venkataramanaya Pantulu v. Venkataramana 
Dobs Pantulo, 29 M 200; 16 M L J 69; l M L 
T 28 

Verabhai A jnbbai ▼. Bai Hiraba, 27 B 492; 6 Bom 
L R 634;7 0 WN 716, 30 I A 234; 8 Sar. P 
0 J 608 (P. 0.) 

Veyindramuthn Filial r. Maya Nadan, 54 Ind 
Gaa 209; (1919) M W N 881; 26 M L T 391; 38 
M L J 32; 43 M 107 


• •• 


887 

764 

947 

644 

986 

153 

782 

772 

451 

545 

989 

387 

7C6 

542 

499 

622 

371 

383 

79 

462 

320 

815 

627 


V— ooncld. 


Page 


320 


Vinjauampati Peda Venkanna r. Vadlamannati 
Sreenirasa Deekshatulo, 43 Ind Cas 226* 41 
M 136; 22 M L T 334, 33 M L J 619; 6 LW 
649; (1918) M WN 65 

Virupakshi Gowd t. Bandappa, SO Ind Caa 827 
37 M L J 59; 9 L W 31!; (1919) M W N 246 445 

Vishnu Bhikaji Phadke v. Aobut Jagannath 
Ghate, 15 B 438 

Vishnu Sakharam Phatak r. Kashinath Bapu 
Shankar, 11 B 174 .. 

Vythilingam Pillay y. Kuthirarattath Nair, 29 
M 601; 16 M L J 358; 1 M L T 290 


460 

424 


394 


w 


596 

517 

199 

843 


Wahid Ali Khan v. Emperor, II OWN 789; 6 
Cr. L J 1 

Walinllah r. Dixrga Prasad, 28 A 340; A W N 
(1906) 38; 3 A L J 181 

Wallace, In rc, (1866) 1 P C 283; 4 Moore P C 

(n. s.) 140; 36 L J P C 9; 15 W R 533; 16 E R 
269 

Wallace r. Kelsall, (1840) 7 M A. W 264; 8 D P 
C 841; 10 L J Ex. 12; 4 Jur. 1064; 151 E R 766; 

56 R R 707 

Walsh v. Lonsdale, (1882) 21 Ch D 9; 62 L J Ch 
2; 46 L T 868; 31 W R 109 122 155 

Waryam Singh v. Jiwau Singh, 19 Ind Cas 254- 
205 PL R 1913; 237 P WR 1913 
Wernicke y. Secretary of State. 2 Ind Cas 66 »• 

13 C W N 1046 J 

Williams v. Williams, (1866) 2 Ch App 294; 16 
L T 42; 36 L J Ch 200; 15 W R 667 
Wood y. Steel, 6 Wallis 80 

Wooma Pershad Roy v. Gush Chunder Pro 
ohundo, 10 C 639 

Wooraesh Chunder Biswas v. Rashmohini Dasi 
21 G 279 

Wright v. Sanderson, In re, (1888) 9 P D 149 

53 L J P 4; 60 L T 769; 32 W R 660; 48 J P 
180 

Wyatt r. Palmer, (1899) 2 Q B D 106; 68 L J 
Q B 709; 80 L T 639; 47 W R 549 


Ml 


> f • 


937 

161 

690 

613 

579 

808 




908 

303 


Y 


657 


Yarlagadda Veora Bagavayya r. Gorantla Bai. 

rayya, 29 M 111; 16 M L J 484 
Yellapaddi Mahalakehamammal r. Sriman 
Madhra Siddhantha Oonahini Nidhi, 11 Ind 
Gas 866; 35 M 042; 10 M L J 169; 21 M L J 
811, (1912) M W N 24 J90 669 

Yellawa v. Bhiraangarda, 18 B 452 ... *532 


Zamuuia y, Barn Tahal, 27 C 370, 4 C W N 469 348 





2 


INDIAN OASES. 


ri92C 


BHOLI BAI V . CHIMNI BAI. 

found that no further time oould be granted the Appellate Court, he should have taken 

and that suoh deoisions as had already farther steps to have those decisions set 

been submitted did not amount to an award, aside. No stepB were taken by him and 

and that, as so muoh time had been taken, it was not open then to the Subordinate 

the arbitration must be superseded. The Judge to consider the validity of the order 

parties were directed to come jeady with of supersession. On this ground we feel 

their evidenoe for the trial of the case on that the oa 9 e must be remanded to the 

its merits. Against this order of superses- Court of the Distriot Judge for the hearing 

sion an appeal was died before the Distriot 0 f the appeal on the merits. Costs will 

Judge. The learned Distriot Judge of follow the result. 


Darbhanga, after a disoussion as to whether 
an appeal lay or not, and without coming 
to any definite finding on that point, held 
that there was no good reason to' hold that 
the lower Court should have given more time 
and saw no reason to interfere. He 
dismissed the appeal with oosts. 

The Munsif then decided the oase on 
its merits and dismissed the suit. Against 
the decision of the Munsif an appeal was 
lodged before the Subordinate Judge of 
Darbhanga, who held that, when two of 
the arbitrators oame to the same finding 
and submitted their award on separate 
papers, there was no reason for setting 
aside the award on the ground that the 
third arbitrator submitted a oootiary award 
and did not sign it. He held that there 
had been no misoonduot and that the 
award of the two arbitrators was valid 
and good and that the suit must be deoreed 
in terms of the deoision arrived at by 
these two arbitrators He, therefore, allowed 
the appeal and set aside the decree of 
the Munsif and deoreed the suit in terms 
of the award of the majority of the 
arbitrators. 

Before us on appeal against this 
deoision a preliminary point has been 
raised whether a seoond appeal arises or Dot. 
We have no doubt that, following the oases: 
8hyama Oharan tramanik v. hrolhad Durtoan 
(l) t Qanga Prasad v. Kura (2) and Abdul 

an appeal does 
lie to this Court in the present case. It 
is olear to us that the faot that the deoision 
of the Munsif superseding the award was 
confirmed on appeal, precluded the Sub. 
ordinate Judge on appeal from entering 
into the question whether the order of 
supersession was good or not. If the 
appellant disagreed with the order of 
supersession and the confirmation thereof by 

0) 8 0. W. N. 390. 

(3)2C A L.T80 3A ' L ' J - 1681 A - W ' N ' 


Case remanded. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2020 lf 191». 

May 3, *919. 

Present : - Sir Heory Rattigan, Kt , Chief 
Justice, and Mr. Justice Abdul Raoof. 
Musammat BHOLI BAI — Plaintiff — 

Appellant 

versus 

Muiammat CHIMNL BAI —Defendant — 

RgSPOSl E^T. 

Hindu Law — Widaio, right of, , to maintenance ^-Main- 
tenance,' arrears of, right to recover, 

A Hindu widow is entitled to claim arrears of 
maintenance at a reasonable rate, regard being had 
to the status of her deceased husband and to the 
value of the property left by him, and it is not 
necessary for her to prove before coming into Court 
that she made a demand for such arrears and that 
the demand was refused. [p. 3, ool. 2; p. 4, col 1.] 

Firet appeal from the deoree of the 
Subordinate Judge, 1st Class, Multan, dated 
the 16th Maroh 1918. 

Bakhshi Tel t Ohand, for the Appellant. 
Messrs. Bahadur Ohand and Skive Bam Das, 
for the Respondent. 

JUDGMENT. — The parties are Khatris 
of Multan and, as is now admitted, gov* 
erned by Hindu Law. The following table 
shows the relationship of the plaintiff, 
Masammat Bholi Bai, with the defendant 
Musammat Chimni Bai. 

Jhangi Ram (died 1893), 

(Widow Musammat Bholi, plaintiff). 

Hoa Ram (died 23rd April 1909). 
(Widow Musammat Chimni Bai). 

Hoa Ram died in April 1909, and after 
hie death the plaiutiff and defendant appeared 
to have lived together amicably * till 
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September of the same year. The plaintiff 
alleges that since the latter date she has 
been given a small kotha to live in, bnt 
that she received no farther maintenance 
from the defendant who had taken posses* 
sion of all the family property Oo the 
30th of Angast 1912 the plaintiff applied 
for permission to 9ue in forma pauperis, and 
with her application filed a plaint setting 
forth that by custom of the parties she 
was entitled to joint possession with the 
defendant of all the property left by Hoa 
Ram. In the alternative she pleaded that 
she was entitled to reasonable maintenance. 
Her application was rejected on the 2ad 
July 1913, and on the 12th of October 1913 
the present suit was institated on fall 
Ooart-fee stamp. 

The olaim as now laid wa9 the same as 
the previous olaim, bat in the present sait 
the plaintiff fixed her maintenance at R 9 . 100 
per* mensem, which she claimed to be 
dne to her from September 1909 np to 
the date of suit, for the period daring 
which the litigation was pending, and 
thereafter opto the date of her death. This 
sait was dismissed by the Subordinate 
Jcdge as barred by reason of a previous 
Bait to which plaintiff and defendant were 
parties, but on the 8fch of January 1918 
the Chief Coart upset the decision of the 
Sabordinate Judge and remanded the oase 
for disposal on the merits. The Sab Jadge 
has now held that the plaintiff has failed 
to establish the custom set ap by her ; 
that under Hindu Law she is entitled to 
reasonable maintenance ; and that R*. 45 
per mensem is a reasonable sum to allow 
for the fature. To enable her to realize 
this the Sabordinate Jadge in his judgment 
assigned to her the income of the Tibbiwala 
well, whioh he found to amount to about 
Rs. 35 per mensem, and decreed her a 
further sum of Rs. 10 per mensem in 
cash. He also granted the plaintiff main* 
tenanoe at the rate of Rs, 40 per mensem 
from the date of suit to the date of 
decree. But in his judgment he says 
nothing as regards her claim for arrears 
of maintenance from September 1909 up 
to the date of 9uit. Tue plaintiff has 
accepted the sum of Rj. 45 per mensem 
as reasonable maintenaaoe for the fature, 
bat has preferred an appeal to tbis Coart 
as regards arrears of maintenance ' up to 


the date of suit. She also olaims that Rs. 45 
per mensum and not Rs. 40 should be 
allowed her for the period daring whioh 
the litigation has been pending and that 
the decree should provide for delivery of 
possession to her of the Tibbiwala well so 
a9 to enable her to realize the income there* 
from for herself, Finally, appellant olaims 
that costs have been wrongly assessed in 
the decree sheet and that she is entitled to 
proportionate oosts both as regards the 
previous proceedings in this Court and also 
in the Court below. 

Defendant has not appealed from the 
deoree of the Sabordinate Judge but Mr. 
Bahadur Chand on her behalf has urged 
in reply to the plaintiff’s appeal : — 

(1) that the plaintiff had been given a 
kotha for her residence and had been duly 
supplied with all necessary maintenance 
from the date of Hoa Ram’s death ; 

(2) that in any event the grant of 
arrears of maintenance was discretionary 
with the Court and that no olaim for such 
arrears should be entertained, unless the 
widow oan show that she had been unable 
to obtain means of maintenance without 
inoarring debts or liabilities to third 
persons or that her needs and necessities 
had been urgent ; 

(3) that in any event the rate of main- 
tenance for the period prior to the institu- 
tion of suit should be fixed at a rate less 
than that fixed for her maintenance, after 
deoree ; and 

(4) that in any event, the income of the 
property had been estimated at far too great 
a value by the Sabordinate Judge. 

In support of his arguments the learned 
Vakil referred to Raghubans v. Bhagwant (1), 
Rangubai v. Subaji Ramchandra (2), Karba - 
tappa v. Kallava (3), Subramania Aiyar v. 
Muthammal (4), idanikka Mudaliar v. Soubagia 
Ammal (5). We have perused these authori- 
ties but cannot find that they lay down any 
general rule for guidance in all oases. 
It is accepted as a principle, generally 
applicable, that a Hindu widow is entitled 
to olaim arrears of maintenance at a 

reasonable rate, regard being had to the 

• » 

(1) 21 A. 183; A. W. N. (1899) 22. 

14 Lad. Oas. 82 1; 36 d. 883; 14 Bom. L. B. 267. 
"(3) 47 lad. Oas. 62 1 ; 43 B.66; 20 Bom. L. R. 823, 

(4) e lad. Oas. 014. 

(6)- 25 Ind. Oas. 897| 37 M. L. J, 291, 
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status of her deceased husband and to 
the value of the property left by him, 
and that it is not neoessary for her to 
prove before ooming into Court that she 
made a demand for such arrears and that 
the demand was refused. Apart from these 
general principles whioh are ordinarily 
applicable, every case of the kind now 
before us must be decided with reference 
to its own particular faots. One oiroum 
stance that has frequently been held to 
disentitle a widow to claim arrears of 
maintenance is the delay that has occurred 
in preferring her olaim, Upon this oiroum* 
stanoe stress was laid in the Allahabad 
and Bombay authorities cited by Mr. 
Bahadur Ohand, On the other hand, the 
Privy Oounoil authority, oited in Rangathayi 
Ammal v. Ntlli MunuSiWmy Chetty for 
the proposition that arrears will be refused 
only in oases where the person liable to make 
the payment had justihable grounds for 
inferring that the olaim was abandoned/* 
aud had in oonsejuenoe not set aside any 
portion of his annual inoome to meetsnoh 
a claim, does not appear to us to support so 
wide a proposition, lu the oase referred to 
[Raja, Yarlagadda M ailiharjuna r rasad Nayadu 
V. Raja Yarlugadda Durga trasada N^yadu 
v7>J, whioh we may note in passing dealt 
with a olaim by the younger male members of 
a family, their Lordships merely remarked: 
It may wtll be that, if he (i. e., defend* 
ant) had been misled into tbe belief 
that the olaim for maintenance was aban* 
doned and had in oonsequenoe not set aside 
any portion of his annual inoome to meet 
suoh a olaim, he would have had a good 
defenoe to tbe present action. Bat, without 
tome such ground of defence , it is 

impossible to hold that tbe younger brothers 
of tbeaetendant have forfeited an undoubted 
right merely because they were, in the first 
instance, advised to institute a wrong suit 
and aid not olaim their maintenance as it 
fell due.” With every lecpeot to the 
learned Judges of the Madras High Court we 
oannot read these remarks as laying down the 
rule propoundea in the o»se leported as Rang a- 
thayi Ammal v. Nelli Munusawmy Chetty 
it is clear then from the authorities 


£. { T!^fMl^ 911)lU - WN -3 22 * 

(7j 24 M. H7| 6 0. w. N. 74i 27 t A Ifil fP 
10 M. L. J. 2 Bom. L. R. 94o, 7 shr.'p. 0. J. 


that we must decide the present olaim 
with reference to the facts proved before 
us. Defendant in her written statfmenfc 
has admitted that she ha9 enjoyed exola*ive 
possession of tbe property since the death 
of Hoa Ram and that plaintiff is entitled 
to reasonable maintenance. Her answer 
to the olaim is that plaintiff has actually 
received suoh maintenance. The burden 
of proof in the oiroumstanoes is dearly 
on defendant to prove her allegation and 
in our opinion she has failed to discharge 
it, while plaintiff, on the other hand, has 
stated on oath that she has received no 
suoh maintenance since September 1909, 
that she had been dependant on tbe 
oharity of her brothers, and that her 
brothers looked to her to reo up then for 
advanoes made to her, if she proves successful 
in the present litigation. We hold, therefore, 
on the evidence that plaintiff has not reoeived 
maintenance from the defendant siooe 
September 1909. 

The question remains whether she has 
by any aot or omission on her part 
forfeited her right to olaim arrears of 
maintenance for the four years prior to 
suit. In our opinion nothing has been 
proved to deprive plaintiff of her right. 
She has consistently urged from the first 
that she is entitled to olaim maintenance 
from the person in possession of the 
family property. She put forward this 
olaim in 1910 when the collaterals were 
suing Musammat Chimni Bai for possession, 
and when that suit was eventually settled 
in May lyl2 by a compromise whereby 
Musammat Chimni Bai acquired the property 
for her life, plaintiff in August 1912 
instituted proceedings with a view to 
obtaining maintenance from Musammat 
Chimni Bai. There has thu 3 been no 
delay on her part in putting forward her 
olaim, and it is oonoeded that she has 
throughout been living in a kotha whioh 
belonged to her deceased husband Jhangi 
Ram. We hold accordingly that she is 
entitled to olaim arrears of maintenance 
for the period from September 1909 up 
to the date of institution of the suit. Nor 
do we see any reason to deoree that claim 
at a rate less than the rate fixed for the 

plaintiff’s maintenance for the future. She 

will thus receive arrears of maintenance 
at Re. 45 per mensem from September 
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we have merely one or two re'marks tQ 
make wich refereuoe to Mr. Bthadqr 
OhandV Contention that the '‘inoome 
o! the property has bs&n wrongly assessed 
by the ijafeordinate Judge. As a matter 
of faot, vfd find that a mistake has been 
made bat the mistake is one in favour o! 
the defendant. The Subordinate Jadge 
Btates that the inoome as estimated by re- 
ferenoe to the revenue papers filed in the 

• t • # * J 

oase oomes to Rs. 862 5 0. As a matter of 
faot, this sum represents merely the inoome 
of the land at Maazi Inayatpur Macha 
(Exhibit P-30), and the total inoome of 
the l%nd belonging to the family in the 
four villages where the property i9 situate, 
amounts to R*. 1,971-10 0 On this mistake 
being pointed out tohim, Mr. Bahadur Chand 
had noting farther to urge on this point. 

In hfoj judgment the Subordinate Jadge 
states that be alio ws plaintiff maintenanoe 
at the rate of Rs. 40 per mensem from 


the date of institution of the suit up to 
the date of the deoree bat by an oversight 
this povHioa ha* bien omitted fr)m the 
deoree sheet. Here again we think that 
plaintiff is entitle 1 to mtincenaoee for the 
period in qusstiin at the race of Ri. 45 
per measein and that there was msoani 
reason for granting her maintenanoe at a 
lesser rate for t oat period. 

It i9 clear from the jadgannfc that the 
Oonrt baliw inteaded to grant plaintiff 
a deoree for possession of the Tibbivala 
well for hsr life, bu • the degree is n jo as 
olear as it might be oa this point. la 
the deoree now $o be drawa up we di- 
rest that express provision shall bs made 
for the grant of p Hiessijj of this well to 
plaintiff for her life. 

Finally, it is urged . by Mr. Tek Ohand 
aud admitted by Mr. Bahadur Oaaud that 
costs haye beau wrongly assessed iu the 
deoree sheet of the lqwe^ Ooarfc. 'We hold 
that "plaintiff is entitled to oo9ts propor- 
tionate to the amount decreed to her and 
we direot that these'oosts be assessed upon 
that basis, the value of the quit for this 
purpose being taken to bs tep years’ main* 
tehauoe at the rate of Rs. 45 per mensem. 

* We aaoept the appeal and grant' plaintiff 
a decree in terms of our oonolasiOqs p>s 
fthoyQ Wpres^d, 

“ ' Appeal aoceptea. 
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CALCUTTA HIGH COURT. 

Appeals prom Original Decrees Nos. 134 

and J$0 bf 1917. : 

August 26, 1919. 

Pr$*en$:-- Justice Sir AsutQsh Mookprjpp, Kx. 
and Mri Justice Pan»op.‘ 

In No 1?4 of 1917 

PITAMBAR CHANDRA SHAHA OHOW* 
DHURY and another— P ul. «T-FFi 
— Appellants 
versus 

NISHI KANTA SAHA and another — 

DEFENDANTS — REj>PONuENT8 

1m Nu. 33 ok 1917 

SHISHU RUM AR S AHA— Plaintiff 

— Appellant 
versus 

NISHI KANTA SAHA and others 
Di’Fijndants — Respondent*. 

Hindu Late— Succession— Personal law or law of 
domicile, whether and ivhen governs migiator — D&ya- 
bhaga or Mitakshara— Burden of proof— Presumption — 
Observance of mixed customs and ceremonies , effect of, 

A Hindu family residing in a particular province 
of India h presumed to be governed by the law of the 
place where it resides But where it is shown to 
have migrated from one provinoe to auother. the 
presumption is that it carried with it the laws and 
oustoms as to succession and family relation pre- 
vailing in the province from whioh it came This 
presumption, however, is rebuttable by proof that 
the family has adopted the laws and usages of the 
place to which it has migrated, [p. 9, ool. • ] 

Where there ia no proof of migration, the burden 
lies upon the party making the assertion to profo 
that a family is governed in matters of succession 
by some law other than the law of r.he place where 
it resides. This burden may be discharged by proof 
of instances of succession consistent witn the former 
law and inconsistent with the latter law The 
evidence to support the case that the family has 
oouformed to religious or social rites anu usages 
consistent with the former and inconsistent with 
the latter law may also strengthen his case 
beoause there is in Hindi! l aw a close connection 
between religion and succession to property, ‘[p. 9, 
ool. 2.] 

A mixture of oustoms and oeremonies observe^ 
by a family oan be of no assistance to the party 
seeking to establish the applicability of a personal 
law not prevalent in the locality in whioh the family 
resides, [p. 13, ool. J.] 

In No. 134 of 1917. 

Appeal against the degree of the Sub- 
ordinate Judge, Dinajpur, dated the 5th of 

May 1»17. " 


A ' 


In No. 330 of 1917. 

BjiDg Title Appeal No. 330 of 1917 ip the 
Oobrt of the District Jadge, Dinajpur, pre* 
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{erred on the 14th June 1917 against the 
deoree of the Subordinate Judge, Dinajpur, 
dated the 5th of May 1917, and transferred 
to the file of this Court by an order of 
Justice Sir Charles Chitty, Kt., and Mr. 
Justice Smither made on the 30th of Novem- 
ber 1917. 

FACTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him 
Babus Prafulla Ohandra Nay, Iniu Bhutan 
Biswat and Pramatha Nath Baneriee ), for the 
Appellants. — These appeals arise out of two 
suits for possession on establishment of title 
to moveable and immoveable properties. 
The common anoestor of the parties was 
one Sibu Shaha, who died leaving two 
sons Jiban and Shibaram. The plaintiffs 
are the descendants of Jiban and the defend- 
ants those of Shibaram. Now I shall 
first trace the plaintiffs’ desoent. Jiban had 
a son Hazura, who had two sons Tilak and 
Bil&k. The latter died ohildless in 1882 
leaving a widow Swarnamoyee, who died 
in 1891. Tilak had two sons and two 
daughters. The two sons were Doman who 
died unmarried in 1902, and Peary who 
also died unmarried in 1894 Of the two 
daughters of Tilak Prastarmoyee had two 
sons, Pitamber who is plaintiff No. 1 and 
Hemanta who is plaintiff No. 2 in Appeal 
??• * 34 - Shilamoyee has one son Sishu, 
who is the plaintiff in the other appeal. 

« ou a - 8 u t0 «A he defendant< * the second son 
of Shibu Shaha Shibaram had one son 

Satan Shaha, who again had one son Madan 

bhaha. The pnnoipal defendant Nishi Kanta 

bbaha is the eon of Madan Shaha. The 

dispute between the parties is with regard 

to the devolution of Peary Shaba’s estate 

The plaintiffs' ease is that Doman and 

Peary and their forefathers were residents 

in Bengal and, therefore, the suoosssion 

would be_ governed by the Dayabhaga Law. 

MtiBedV death , the plaintiffs would be 

Wi ! t r! 0 43 th « defendant Nishi 

Th« 1 S i relationship with Peary. 
The plaintiffs a>-e the sisters' sons of the nn 

positup, while the defendant is the grea ! 

greatgrandfather’s great-great grands on 

The case for the defence was that Doman 

£ 

spite * ks as its 

h heir and would, therefore, be preferred 


to the plaintiffs who were his sisters’ sons. 
The defendant denied that the widow 
of Bilak (Swarnamoyee) registered her 
name and was in possession of his estate 
which, even if true, would not affect the 
defendant, as he was insane at the time. 

The learned Subordinate Judge has found 
all the issues in favour of the defendants. 
Hence this appeal. My points would be 
that the defendant is no relation of the 
plaintiffs and is not a member of the 
family and secondly, that the parties are 
governed by the Dayabhaga Law. The par- 
ties being residents of Rani Sankail in the 
Distriot of Dinajpur in Bengal, the presump- 
tion is that they are governed by the Daya- 
bhaga School. This presumption may be 
rebutted by proof that the forefathers of 
Doman and Peary had migrated from up- 
oountry where Mitakshara Law prevails, for 
in such a case the presumption of law is 
in favour of the retention by the family 
of the laws and usages of the oountry of 
its origin. Bat this presumption may again 
be rebutted- by proving that the family has 
adopted the laws and ou«toms of the place 
of its present domicile and then it will be 
subject to the sohool prevailing in that 
plaoe. Refers to Sha»tri on Hindu Law 
(4th Edition) 39. Ram Dm v. Ohandra 
Dnssia (1), SoorendronatU Roy y. Musammat 
Heeramonee Burmoneah ( 2). (Reads evidence 
to show how far the defendant succeeded 
in rebutting the presumption in favour of 
the plaintiffs ) 

By the genealogy set up by the defend- 
ant be admits that the plaintiffs are 
the sisters’ sons of Peary and that 
Peary was the grandson of Hazura. But the 
principal question in controversy is whether 
Nishi had any relation with Hazura, which 
the plaintiffs deny. Then, as to which 
sohool of law is applicable to the parties, 
lbe defendant oontends that the family is 
governed by the Mitakshara. But there is 
not a single word in the written statement 
whioh would indicate that tjhe family 
migrated from a place where the Mitakshara 
Law prevailed. Neither does the evidence 
adduced by him throw any light as to 
the original plaoe of residence or as to 

(l)** 0.409° the migration ’ wording to 

a°oT‘ ° ); 1 B * L - R - 26 ( p - 0.)i ia 

20 E li, 27i' 3 8ath ' P> °* J> 147; 2 Sar * p * °* J - 87 *4 
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him, took plaoe. If the fact that the 
defendant's grandfather oame from Parnea 
is true, it only provee that he and the 
plaintiffs did not ootne from the common 
etook. The party friction that arose 
out of the marriages of Madhab Shaba's 
children in Parnea also proves that the 
Telies of Rani Kankail did not migrate 
from upoountry. There have been two 
parties in the sooiety of the Telies both 
in Parnea as well as in Dinajpur. The 
harden of proof, therefore, still remains on 
the defendant to show that the parties 
adhered to the usages and onstoms prevalent 
in places where Mitakshara Law obtains. 
Let us see, therefore, how far be has suooeeded 
in doing that. (Reads evidenoe as to the 
devolution and succession to the family pro- 
perties.) 

I will now place before your Lordships the 
instances of devolution of properties according 
to the Dayabhaga. I may at the outset say 
that on Bilak’s death he was suooeeded by his 
widow Swarnamoyee and Tilak who was 
living jointly with him, whioh has not been 
denied by defendant. (Reads further evi- 
dense oral and documentary.) Thoagh the 
onus is not on the plaintiffs to prove that 
they adopted the Bengal Sohool of Hindu 
Law, still from the instances just oifced 
it is dear that the Telies of Rani Sankail 
are governed by the Dayabhaga Law. (Reads 
further documentary evidenoe.) Then as to 
the religious oustoms and usages, I would 
show from the evidenoe I will now place, 
that the family observed them jast like 
other people governed by the Dayabhaga 
Law. (Reads evidenoe as to Pa jas, marriages, 
eto.) I would also point out that the 
parties— the plaintiffs— at each instanoe took 
out suooession certificates on the death of 
a member. - - ■■ 

Dr. Dwarkanath Mitter (with him Babus 
Naratn Ohandra Kar and Debendranath 
Mondal) , for the Respondent.— The primary 
question to be decided in this case 
is whether the parties are governed by 
the Mitakshara or the Dayabhaga Law. 
Oar case is that the family migrated from 
Behar where the Mitakshara prevails, and 
that it had never adopted the Dayabhaga Law 
in the devolution of and suooession to the 
properties of the deceased members. The 
first Court has accepted our contention 


and the presumption of law is in our 
favour. See Harbati Kumari v. Jagadis 
Ohunder (3). Under such circumstances the 
burden of proving otherwise lies on the 
plaintiffs. The faot that the family migrated 
from Behar is supported also by the evi- 
denoe. (Reads evidence.) There is also 
sufficient proof on the record to show that 
the family retained the Mitakshara Law 
in matters of suooession, religious usages, 
eto , whioh has been aooepted by the 
Court below. (Reads evidenoe.) These 
instances prove that the Mitakshara 
Law governed the family suooession. As 
regards the soooession to Bilak’s estate by 
Tilak and Swarnamoyee whioh has been 
made raooh of by the other side, I would 
submit that that would not affeot the 
defendant in any way inasmuoh as he 
was then temporarily insane. Further 
specification of shares in that instanoe 
served to effeot a severance of interest in 
the Mitakashara family. See Kawal Main v. 
dudh Singh (4), Qirja Bai v. Sadashiv 
Dhundxroj (5), Balabux v. Rukhmabai (b). 
Then as to the religions oremonies and 
usages i submit they are all observed 
striotly according to the Mitakshara. (Reads 
and oites instances from the evidence.) 
The defendant is a member of the same 
family as the plaintiffs, whioh has also 
been formed to be true by the trial Court. 
The defendant, therefore, is entitled to 
succeed to Peary’s estate in preference to 
the plaintiffs, being an agnatic relation of 
the deoeased. The trial Court found in 
our favour on all the questions now in 
controversy and it has been abundantly 
proved from the evidenoe that the parties 
are governed by the Mitakshara Law, even 
though they have settled in Bengal and 
that the defendant, therefore, is entitled 
to Buooeed, being an agnate of P^ary, 

(а) 29 0. 433; 29 I. A. 82; 0 0. W. N. 490; 4 Bom. 
L. R. 805; 8 Bar. P. C. J. 205. 

(4) 40 Ind. Oas. 280; 20 0. L. J. 101; 15 A. L. J. 
581; 2 P. L. W. 67; 21 0. W N. 980; 33 M. L. J. 4?; 
19 Bom. L. R. 042, (19 7) M. W. N. 514; 0 L. W. 
830: 89 A. 400; 44 I. A. 169 (P.O.). 

(б) 87 Ind. Cas. 321; 24 0. L. J. 2C7; 20 0. W. N. 
1086, 14 A. L. J. 822, 20 M. L. T. ?8, 12 N. L R. 
113; *1910) 2 M. W. N. 0>, 18 Bom. L R 021, 4 L. 
W. ,14; 81 M. L.J. 465,43 C. 081,43 1. A. 151 
(P 0 . 

(0) 30 0. 726; 7 C. W N. 042; 30 I. A. 130; 6 Bom. 
L. R. 409, 8 Bar. P. C. J. 470. 



? Indian oases. 

PITAMBAR CHANDRA SHAHA V. NI8HI KANTA SAHA.' 

Dr, Basak replied in brief, 

JUDGMENT.— The pubjeofc-matter of tbe 

litigations which have resulted in these two 
appeals is the estate of one Peary Mohan Saha 
Ghowihnry, who died unmarried on the 
18th February HOI. He left two step, 
sisters Shilamoyee and Prastarmoyee. The 
former has a eon Sisn Kumar Saha, the 
atter has two infant tsons Pitambar 
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Chandra Saha and Hemanta Kumar Safia. 
The rival claimants to the estate are, qn 
the one hand, these three nephews of 
the deceased, and, on the other hand, 
the great great grandson of the greaf- 
great- grand father of the deceased,^ by 
name Nisikanta Saha. The relationship 
between the parliss appears from the 
following genealogical table:— ‘ 


8HIBU SAHA 


. r 

Jiban 

I 

Hazuia 


r 

Tilak 


1 

Bilak 

Saraamayeo 


Shibram 

I 

Sutan Saha 

- l 

Madan Saha 

I 

Nishi Kanta Saha 
(Principal defendant). 


Dorian 
died unmarried. 


. lit 


I 

Fyari 

died unmarried 
lb04. ‘ 


I 

Shilamoyee 
M. Harioharan 


r 


jj 


Praetarmoyee 
M. Balaranr 


Sishu (plaintiff in 
Suit No 1 U 7 , 
App. 330). 


The two aonai f of Prasfarmoyee have 

instituted one of them anita for recovery 
of two-thirds share and the son of Shila- 
moyee has instituted the othtr suit in res- 

peot of the remaining one- third share. 

The oontest thus is between the sisters’ 
sons on the one hand, and the great- 
great-grandfather’s great-grc at grandson 
on the other hand. If the family is gov- 
erncd by ’ *he Dayabbaga Law, the plaint- 
rff* are the prbferetftial ‘ heirs;’ if the 
family is govenu/d by the MitaksharA 
Law, the defendAnt is Entitled to Succeed. 
The oardinal question in controversy con* 
wawnjly is, whether tha family is B o 

VTA* n Ln AL a LL - A. I T ^ 


f 

Pitambar 
(plaintiff No. 1 
in Suit No. 132, 
App. }34). 


Hemanta 
(plaintiff No. 2 
in Suit No. 183 J 
App. 134). 


The plaintiffs have appealed to this Court 
and have assailed the deoision of the 
bubordinate Judge upon both the matters. 
As regards the question of relationship, 
we are of opinion that the conclusion of 
fhe Subordinate Jndge is amply supported 
by tbe evidenoe on the record. We shall 
consequently proceed to deal with the 
question of the personal law whieh go. 

The ? • V-w 98 maUer8 of ‘nheritanae. 
The plaintiffs assert that tbe family is 

fttJL**"***** tbeda“ 


There 

also a eontroverey )n thq Court below 
*? whether the defendant was at 4 all a 
Aiemjtti of the fadiil*: Upon that 

a^ajio up oh ' the question of 1 Jhe pergonal’ 
law applicable to the parties, the Subordl 
pate Jndge has found against the plaintiffs 

' n 1 i i* : r * •5 1 
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harden of proof. Ii is well settled that a 
Hindu family residing in a particular pro* 
vinoe of India is presumed to be governed 
by the law of the plaoe where it resides. 
Barn Das v. Chandra Dassta (1). But where 
a Hindu family is shown to have 
migrated from one province to another, the 
presumption is that it carried with 
it the laws and oustoms as to suooession 
and family relation prevailing in the pro* 
vinoe from whioh it cane, tarbnti Kumari 
V. Jogadis Chundtr (3), Soorevdrorath Boy 
v. Musammat Beeramonee Burmoreah (2), 
This presumption, however, is rebuttable 
by proof that the family has adopted the 
laws and usages of the place to whioh it 
has migrated, Qobind Chandra v. Ba'lha 
Krisio Das (7), Jogannathv. Narayan Lai 18), 
Mailathi Anni v. Subbaraya Mudaltar (9), 
Euhda Irosad Pandty v, Baripada Chatto • 
p adhyaya (10). 

We start then with the position that as 
the family is resident in the district of 
Dinajpnr in (he Presidency of Bengal 
where the Dayabhaga Law prevails, the 
presumption is that the family is governed 
in matters cf succession by that Law. 
This presumption may be rebutted by 
proof that th? family migrated from a 
province where the Mitakshara Law pre- 
vailed. The case developed in the evidence 
is that the family migrated from Bebar, 
but no such statement was explicitly made 
in the wrjtten statement of the defendant. 
There is no evidence, direot or indirect, 
that this family did migrate from Behar. 
No evidence is forthcoming as to the ori- 
ginal place of residence or as to the time 
when the alleged migration took plaoe. 
This is not f matter for surprise. The 
family is qot of sufficient importance to 
have pfeseryfd a fnstory of its antecedents 
or movements, tfc9 crigjn of the' fami|y 
unknown, ijs original place of residence 
is unasoerfainable, and the time when the 
fpmily may have moved from erne 
place to another is equally uncertain. 
The assertion of the defendant that the 
migaration took place during the tixne 
of his grandfather is not , corroborated 

(7) 3 Jnd. Cas. M3; 31 A. 477* 6 A. L. J. 691. 

(8) 7 Ind r as. 4>.9j 34 B 12 Bom. L. K. 646. 

(9) 24 M. 660. • M L J »<9. 

(m; 17 Tnd, Gas, 267? 40 0. 407; j7 0. W. N. 102* 

10 0< Jj. J. 8U f • 


hy independent evideree, and if true, 
would tend to oast doubt upon his con- 
nection with this family a? a member of 
the junior branoh. Besides, if tbe alleged 
migration was an eveDt of so reotnt a 
date, confirmatory evidence, oral cr docu- 
mentary, might have beeD expected. There 
is this further difficulty that even if 
tangible evidence of migration bad been 
available, tbe time of migration wruld be 
a vital print for ocDsideranrr. It is a 
historical fact tbat tbe Brabnins aid 
Kajasilas of Bengal migiated frem Karanj 
and cripirally breupbt with tlem ibe 
Mitbila Law; it was after their settlement 
iD this piovince, that the Dayabhaga 
Sobcol of Hindu Law was founded by 
Jin uiavabana about tbe 14tb century i Jolly, 
Tagcie Leotures 1 2; Sarbadhikari, Tagore 
L«otures 403), aid tbat is tbe law whioh 
now gcvens the Bindo population of this 
Piesiceicy even though they may have 
originally migrated from North Bebar. 
Consequently, tbe defendant would have 
to establish, rot neiely tbat tbe family 
migrated firm Bebar, but tbat tbe migra* 
tion took plaoe after tbe foundation of 
tb6 Bengal Sobcd of Bindu Law by tbe 
author of tbe Dajabbaga. There is no 
trace of evidence on tbe reoord to en* 
able the defendant to meet this require* 
mint. Tbe fundamental faot, whioh if 
proved would have shifted tbe buiden of 
proof frcmtbe defendant, thus remains 
urestablisf ed. The burden consequently 
lies upon tbe defendant to prove that the 
family is governed in matters of succession 
by the Mitakabara Law. This burden may 
he <ji t( ?to r g e< * to P rf of of instances of 
surofSMcn ccDfistent with tbe Mitakshara 
Law aid irecinstent with tbe Daya- 
bhaga Ito evidence to support the 

case that tbe family has conformed to 
rpligjous or sooial rites and usages con- 
sistent with the Mitakshara Law antji 
inconsistent with the Dayabhaga Law may 
also strengthen hie oase, because as was 
pointed out by the Juoioial Committee in 
the case of > ex rt nor ono th Boy v. Mu8omma{ 
Beetamor,(e Bwnuneoh (2), there is in Bindu 
Law a olrse ooi motion between tbeir 
.rtligicn and tbeir succession to prrpeny. 
We shall proceed ttw to scrutinise the 
evicei.ee from this tlai dpoint. 

The first instance given by the defendant 
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to prove devolation of property according to 
the Mitakshara is that of Domao. The family 
priest Bisnu Dutt asserts that after the 
death of DomaD, his agnate Gobardhan 
took his property to the exclusion of 
Chandra Mohan, the son of his sister 
Bhagyamani. Bat Chandra Mohan com- 
pletely demolishes this ease and proves that 
he succeeded to the estate of his maternal 
uncle. This is corroborated by rent receipts, 
of which the genuineness has been establish- 
ed by the evidence of Manindra and Nisi- 
kanta. This instance supports the theory 
cf the applicability of the Dayabbaga 
Law. 

The next instanoe relates to the property 
of Radba Chaudhuri. Bisnu Dutt states that 
MadaD, the agnate of the deceased, took to 
the exclusion of the daughter’s son Kamala- 
kanta, but he admits that Madan lived 
in a separate house. If this he true, 
whether the Mitakahara or the Dayabbaga 
applies, Madan as a oousin was not entitled 
to Buooeed, notwithstanding the assertion of 
Bisnu Dutt that an agnate even though 
separate, under the Mitakshara Law, takes in 
preference to the daughter’s son, nor is there 
any tangible evidenoe to support the allega- 
tion that Radha Chaudhuri had jotes which 
Madan took by inheritance and sold to 
Balaram. 

The next instanoe oited is that of Amrita 
Saha, whose property is said to have been 
inherited by his agnatic nephew Pabana in 
preference to his daughter Kalamani and his 
daughter’s son Kandura. This instanoe is 
fictitious. Pahana was separate from his 
unole and was not a preferential heir even ac- 
cording to the Mitakshara. It is doubtful 
whether Amrita left any land, hut whatever 
property he had, passed to his daughter 
Kalamani according to the testimony of 
Chandra Mohan and Manindra. 

The next instanoe mentioned is that of 
Belku, wohse property, according to Bisnu 
Dutt, was inherited by hie agnatio oousin 
Jhulu in preference to his wife, daughter and 
mother. There oan he no foundation for 
this statement, as Jhulu oould have no claim 
to supersede the wife, daughter and mother, 
either by right of survivorship or by right of 
inheritance, according to the Mitakshara or 
the Dayabbaga. 1 

Another instanoe adduoed is that of Uma- 
kanta, whose property is said to have been 


inherited by his agnate Sadhap in preference 
to his sisters’ sons Lakshmi and Sitaram. 
But according to Kamal Loohan and Nishi 
Kanta, Sudhap was the son of Gokul who was 
the brother of Umakanta. The instanoe is 
consequently consistent with the Dayabbaga. 

The next instanoe brought forward is that 
of Mathur, whose estate is said to have been 
inherited by his agnate Balia in preference 
to Nanda Hari, the son of his sister. But 
Nisikanta admits that Mathur had no land, 
and according to Manindra, Mathur was a 
leper and had no property. There is good 
reason to bold that this instanoe is spurious, 
specially as Balia who is alive has not been 
oalled. 

The next instanoe ofFered i3 that of 
Naba Saha, wbo^e estate is said to have been 
inherited by his mother in preference to his 
daughters. Bat a mother cannot inherit in 
preference to a daughter under either the 
Mitakshara or the Dayabhaga. 

The next instanoe is that of Atmaram, 
whose estate is alleged to have been inherited 
by his agnatio nephew Chandra Mohan, in 
preference to his daughters Ano, Jaoo and 
Bhanga. Nisikanta is the son of Ano and Tepa 
the son of Bhanga. Nisikanta is not corro- 
borated on this point and is obliged to admit 
that Chandra Mohan was separate from 
Atmaram when he succeeded to the estate of 
the latter by inheritance. The priboiple of 
survivorship had consequently no application 
and, even according to the Mitakshara, the 
daughters were preferential heirs to the 
separated agnatio nephew. The instanoe is 
probably spurious, as Nisikanta admits that 
Atmaram left no land. 

The next instanoe is that of Laban whose 
estate, it is alleged, was taken by his ne- 
phews living in oommensality with him, in 
preference to his widow. Bhairab, one of the 
nephews, has been examined for the defendant 
and admits that Madhab, the elder brother 
of Paresmani, the widow of Laban, managed 
the property of Paresmani. This seems to in- 
dicate that she inherited her husband’s estate, 
though she lived sometimes jointly with, some 
times separate from, her husband’s oo sharers. 

The next instance is that of Dhanapati, 
whose estate is said to have been taken by his 
brothers in supersession of his widow. 
Boairah attempts to prove this, but breaks 
down in oross-examinatson. . Dhanapati 
predeceased his father and his child lesft 
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widow ooo Id not inherit either aooording to 

the Mitakshara or the Dayabhaga. 

These instances, addnoed by the defendant, 
do not help bis oase in the least. On the 
other hand, some of them have the appearanoe 
of- inventions based upon an lnaoonrate 
knowledge of the Mitakshara Law. We pass 
on to some instances relied np.m by the 
plaintiffs. 

The plaintiffs lay stress upon the case of 
Swarnamoyi.the widow of Bilak, the paternal 

uncle of Peary Mohan whose estate is in dis- 
pute. Bilak was joint with his brother Tilak 
and yet his estate was taken by Swarnamoyi. 
Her name was registered under the Land 
Registration Act in place of her deceased 
husband, Bilak. After the death of Swarna- 
moyi, the name of Tilak was registered as the 
next reversioner by right of inheritance. 
This is supported by the deposition of Tilak 
in the land registration oase and is streng- 
thened by the registered Kabuliat executed 
by Morad Baksh in favour of Tilak and 
Swarnamoyi on the 18th September 1885. 
The balanoe of oral evidenoe is undoubtedly 
in favour of this instate. The defendant was 
eonseqnently driven to start the story that 
Tilak was insane, but the evidenoe on the 
noint is hopelessly oontradiotory. We may 
add that in this Court an endeavour was 
made to negative the effeot of this instanoe 
by invoking the aid of the theory that opeoi- 

fioation of shares oauses a severance of m- 
terest in a family governed by the Mitakshara 
Law and reliance was placed upnn 'he 
decisions in Sum Perthad Smh v. Lakh P ati 

Koer (11), Kawal Nain v. Budh 8*njh (4). 
G.V.U Bai V. Sadaihiv Dhundira] (5), but 
such a theory was not started in the Lourt 
below and facto which would have been ma- 
terial to enable the Clonrt to determine the 
point are not on the reoord. In our opinion 
this instanoe militateo against the view that 
the family ie governed by the Mitakshara 

The planitiffs rely upon another instance 
(rom the family of Peary, 3inod and Lalbihan, 
They were the sons of Bhuban, who had two 
brothers Sonaram and Balaram. Balaram 
married Prastarmoyi, and was the father of 
Pitambar and Hemanta, the plaintiff* in scut 
No. 132 and Appeal No. 134. Sonaram had a 


<U) 30 I. A. 1; 30 C. 231; 7 0. W. N. 162; 5 Bom. 

b. R. 103* 8 Bar. P. 0. 3. 380, 


son Jagabandbu. Peary married Pratibha. 
Lalhihari had a daughter Milan Dasi. Nimai 
was the rephew of Lalhihari. The oase for 
the plaintiffs is that Pratibha took the estate 
of her husband Peary in preference to her 
husband’s brother. In support of this view, 
relianoe is placed upon proceedings in two 
suits which were instituted against the mem- 
bers of the family by creditors. These are 
consistent only with the theory that the 
family was deemed to be governed by the 
Dayabhaga Law. Subsequently Jagabandhu 
and Balaram separated, while Pratibha, 
Lalhihari and BiDod continued joint. This is 
suffioieotly indicated by the faot that two 
conveyances were executed, one in favour of 
the heirs of Bhuban, the other in favour of 
Jagabandho. An endeavour was made to 
neutralise the effeot of these faots by reliance 
on the proposition laid down by the Judicial 
Committee in Balabux v. Bukhmabai (6) that 
the separation of one member of a family ope- 
rates in law as a disintegration of the entire 
family. That principle oould have no appli- 
cation to the present oase. The withdrawal of 
Jagabandhu from the family oould Dot affeot 
the position of the descendants of Bhuban, 
if the family was governed by the Dayabha- 
ga Law. There is no need to assume a 
separation in law followed by an imaginary 
reunion amongst them. The evidence con- 
clusively shows that Jagabandhu alone went 
out of the family, leaving unaffeoted the 
mutual relation of his cousins as members of 
a joint Hindu family. This instanoe is 
dearly inconsistent with the oase of the 
defendant. 

Another instanoe mentioned by the plaint- 
iffs is that of Harin Dasi, who is said to 
have succeeded to the estate of her son Gopal 
living jointly with his brother Ananda. 
The defendant seeks to minimise the effeot 
of this instanoe by invoking the aid of the 
theory that as Gangaram, the brother of 
Ananda and Gopal, separated, there must have 
been a complete disruption of the family. 
But the faot remains that Gangaram left 
the family during the lifetime of bis father, 
that Gopal and Ananda remained joint 
with their father and that after his death 
the two brothers remained joint till Gopal 

died. 

The last instanoe relied upon by the 
plaintiffs is that of Chandra Mohan, who 
succeeded to the eetate left by his maternal 
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nnole DomaD. The assertion of Bishnu Datt 
that the property passed to Gobardhan, an 
agDate of DomaD, is not corroborated by 
independent testimony. On the other hand, 
the allegations of Chandra Mohan are on- 
firmed by a long series of rent reoeipts, 
whioh are undoubtedly genuine and prove bis 
possession. 

It is thus plain that of the four instances 
mentioned by the plaintiff, the first and 
fourth are consistent only with the theory 
that the family is governed by the Day a- 
bhaga Law, the second and third instances 
also point to the same conclusion, unless 
we adopt the theory of the defendant that 
in each of those cases there was a separa- 
tion in law, though the parties in faot con. 
tinned joint. But even on that view, the 
only result is that the instances beoome 
neutral, they beoome consistent with either 
school of law and do not advanoe the oaae 
of the defendant that the family ie governed 
by tbe Mitaksbara Law. 

Here we may mention that stress has been 
rightly laid by the plaiot.fFs on the oironm- 
stanoe that soooession oertifioates have been 
repeatedly taken ont where asnooession o.rii- 
fioate would be needless if the parties were 
governed by the Mitaksbara Law : B'eha, v 
Bhyrvperaatii (12), Patishuri P„rtab Narain 

a 7 u 7, 7 cT ad (l3) ' v 

SellfnTl t ' Suir “ man ‘ an Ohetti y.Rak, u 
Serm, (15). Amen t relevant inatanoes may 

be mentioned the following. After th*. ri 

Of Tilak in 1898. the deiendant NU kanta 

who ^vas then in the employ of R a iJ t. 

SL-S'S? rsr L ^ 

tifioate on their behalf Ihe^ZT 

°T“ D ’ ‘ hree yearB later, Kig kanta** took 

Peary Af r ter Q °?ril 0n ***“•«• °° behalf o^ 
f , y ‘ . After ‘be death of Peary, Nisikanta 

The t fi' " 8M0G88i0D eeflifioete as hl beb 
The certificate so granted was revoked at thl 

instance of Sisukumar as soon as be attained 

majority. After the deaths of Binnd a a 

^ratibba, Lalbibari took out three euonnq i 

widow of S 

Itit Jr? 0 ®V a ®° e88 i 011 ^ ert, Soates on be- 
fealf of Jogeodra and bis minor broth 

afte f the death of their mother. foS^fc 
(12)23 0, 9» 2. 

(H) \l i W - : *• «*»• 132. 

(16) 20 M. 232, 7 M. L. J. loo. 


tion of debts. These instances converge to 
the conclusion that the parties are govern- 
ed, not by the Mitakahara, but by the Daya- 
b r iaga Law, 

The inference deduoible from the in- 
stances of succession and the grant of suc- 
cession osrtifioates is in no way weakened 
y the evidence of alleged peculiarities in 
rehgi. us and Pooial ceremonies, whioh are 
Siid to be consistent with the Mitaksbara 
and inconsistent with the Diyabhaga. The 
parties, no doubt, have employed a Maithili 
Brahmin as their priest This, however, 
ia by no means conclusive, and he admits 
that he uses books on ceremonial m .twn, 
which are in use in Bengal, euih as Hindu 
batkarmimala and Purohit Darpan. The 
eviden3e as to the performance of special 
oeremomes is of an entirely inoonolasive 
obaraoter. in connection with marriages, a 
ceremony called the ring ceremony is men- 
tioned whioh oonsists in the sprinkling of 
v e rm ,1,on as soon as marr j atfe prooosal is 

■ally settled Ths evidence shows that 
this is common amongst Bengal Telia and 
is not peculiar to Mwhya Telis (the 

sect to wmeh the defendant claims that 

nil belongs). The only peculiarity 

alleged is a oonversati ,n carried on osten- 
sibly for the purpose of ensuring that the 
marriage ,s not contracted with a person 
ontsi e the seot. Ocher ceremonies stated to 

dh/™ m i? 1 , T Kankanban- 

Sat l/f ’ Patrakara ". Nandimukh, 
Satpak Maladao, Basoo, Knsund.ka and 

baptapadigaman. But it is plain that these 
.77 V ° 8Ue e ? nally atn °"*st Bsngal Telia. 

mnk^VTi. 9 °* tbe “’. 8noh aB ‘b® Namji- 

rioe no ^ °o oooa8 ' on9 of marriage and 
r oe ceremony, S.ptapadigaman at the time 

fro li ." ,a8e ° erem0Dy ' an <* ‘he Tajna 

and the" M°- r .Vn der b ° th the Day abbaga 
was L id o' ,a K kahara ^ “bools. Some stress 

from tho d , e . per . lod ° f im P ar >‘ y resalling 
doff d ! 6atb of a reIa "<> a . a °4 the 

was nerfn 8 ° D ,? ht t0 . Pr ° T0 tha ‘ the Sra 4b 

3 if nay Th B 7. 32nd inB .‘ Bad “> B 

the samo • a “ Bm P‘ was futile, beoau*e 

by the B P6n r f L mpnrity iB P ra,0 r'bed 

Sohools. Tbe 

l 8 a Liatt is on these matters 

two sohools Whioh hayr t no r9 rear t e'ffen»‘ , e' 
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Eat his attempt in this direction has been 
quite as futile as in the ease of instances 
of succession which were alleged to be io 
conformity with the *one school and not 
the other. It may be a matter for area 
ment whether this is dae to his ignoranoe 
or is a deliberate departure from truth; in 
apy view, we oannot place the same reli- 
anoe upon his assertions as the Sabordinate 
Judge did. 

It is worthy of note that whatever 
differences may or may not exist in matters 
oeremonial, there are several instances of the 
performance of Sradhs by persons who were 
entitled to the property of the demeaned 
according to the Day bbaga School. Thus, 
Sisu Kumar performed the Sradh of Peaiy. 
Dharani, the daughter’s son of Gangaram, 
performed his Sradh and the estate was 
inherited by his mother. Bbairab bad to 
admit on the death of his own agnatio 

cousin Bigaroo, the widow performed the 
Sradh, although he himself and other agnates 
were prtsent at the time of his death. 

An attempt has been made to show that 
the Meghya Telis are of the same olass as 
Parnea Telis and that there is social in- 
tercourse between the ,two sects. There is 
no reliable evidence in support of this 
assertion. On the other hand, the evidenoe 
indicates that an attepjpt ^t such inte course 
pn jibe, occasion of a marriage in the family 
of Sladbab, lpd to acute caste disputes. The 
truth seems to be that there may have been 
pome commingling of oustoms, as Parnea 
in Babar and Dinajpur in Bengal are not 
separated by an impassable barrier. But 
as pointed out by the Sadar Court in an 
early oaee, such mixture of customs and cere- 
monies can ba. of no assistarce to the party 
seeking to establish tbe applicability of a 
personal law not prevalent in the locality. 
Baj Qhunder Nar-in v. Oocul Chund Qoh (16). 
Reference may in this connection be made 
also to Ohundro S> ekhur hoy , v. Kobin 
Boondur Roy (i7), Ram Bromo v Kamtnee 
80 onduree (16). Junatuddeen v. A obin 

Ohunder (19) ,Obunne8Burree v. Kxshen (20), 
Bonutun v. Katun (21), Fit thee Singh v. Musam • 

(16) l Mao. Sel. Rep. 5Gi 6 Ind. Doc. (o. s.) 42. 

(17) 2 NV. 1^.197. 

(18) 6 W. Bv'296. 

(19) (I8h2) Marsh. 232. 

(20/ 4 Wym. 226. 

(21) W. K. ( 1 804) 95, 


mat Sheo Soonduree (22), Bhagabati Koer v. 
Sohodra Ko«r (23), Kulida Prasad Pandey 
v Haripala Ohnttnpadhytyi (i0),, Qobind 
('handra v. Radha Kr» 8 to Das ( 7 ), Jagannath 
v. Na r ay>n L I (S', Sooreudrona h Roy v. Afu- 
sammat Heeramonee Burmoneah (2) which 
reversed the decision of Trevor, Seton, Karr 
and JaoksoD, JJ., in Heeramonee v. Nuffaree 
(24). If we apply the principle dednoible 
from these oases, it is plain that tbe 
defendant has failed to discharge tbe harden 
whioh rested on him, namely, to prove that 
the family oame from a province where 
tbe Mitaksbara Law prevailed, into Bengal 
and that it has adhered to Mitakshara Law 
in matters of saooession. But we may add 
that even if the family be assumed to have 
migrated into Bengal and to have retained 
some of its religious rites and ceremonies, 
the evidenoe points to the conclusion that 
the family has acquired a course of devo- 
lution of property in accordance with the 
common course of descent of property in 
t^e distriot under the Bengal School of 
Hindu Law. In either of these views, the 
defendant oannot successfully resist the 
claim of the plaintiffs. 

Tha result is that these appeals are 
allowed and the decrees of the Subordinate 
Judge set aside. The suits are decreed in 
respect of the immoveable properties men- 
tioned in the scheduler to the plaints. The 
claim to moveables is dismissed, as we agree 
with the Sabordinate Jndge in bis finding 
that the plaintiffs hive failed to establish 
their claim to tbe m >vables ; the evidenoe 
io regard to the alleged moveables and their 
values in scan y and unsatisfactory. The 
plainuffs will be entitled to half their costs 
in both the Courts. 

Appeals allowed, 

(22) 8 W. R. 261. 

(23) 13 Ind r as. 6 )1; 16 C. W. W. 831. 

(24 y 1 Hay z92. 
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MOHAMMAD KHAN V. FAZAL DAD. 

PUNJAB CHIEF COURT. 
Second Civil Appeal No. 24 18 of 1918 . 

Maroh 31, 1919. 

Present: — Mr, Justice Marfcineau. 

MOHAMMAD KHAN and othbbs — 
Plaintiffs — Appellants 
versus 

FAZAL DAD and others — Defendants 

— Respondents. 

Custom — Abadi, whether liable to partition. 


The right to partition being an incident of joint 
ownership, all joint property is liable to partition. 

In effecting partition of village abadi, however, it 
is necessary to exclude the portions ocoupied by the 
houses of the villagers and portions used for public 
purposes, 

Second appeal from the decree of the Dis- 
trict Judge, Gardaspur, dated the 4th May 

1916 . 

Mr. Devi Dayal , for the Appellants. 

Mr. Ram Das Seth, for the Respondents. 
JUDGMENT. — Six of the proprietors of 
the village of Bhati sue in this oase for 
a partition of the village abadi, The lower 
Courts have dismissed the suit, following 
Rira Singh v. Mohar Singh (1) i n which the 
following passage occurs: “in suits for 
partition of the whole village site, though 
the Civil Courts may technically have juris- 
diction to go into the question of parti- 
tion, they are usually well advised to dec 
line to attempt what is an almost impossi- 
ble task. There is no basis for the 

« , _ ^ 1 proprietor ie 

entitled to a certain portion of the abadi 

area calculated with reference to village 

shares, whether determined by pedigree 01 

revenne payments. The only safe ground 

to take is that the distribntion of each 

vacant land as there may be attaohed tc 

he aoaix should be left in the hands oi 

the Lambardare who alone can determin. 

whether it should be divided up or kepi 

£l”ge.”° r ° 0mm0n PQr P° ae °f th, 

‘ U r8Sp8S ‘ 1 am UDabl « ‘o agrei 
with this view. Aooording to the Civil Law 

(2l W lT h? ? ,nBadi “v. Uutammat Nana, 
(2), all joint property is liable to partition thi 

ow™,shir t,t,on beiD ® an in8ident ° f **»■ 


K.WU? ^ CM ' “ 05i 2 P - L - R ' 19*21228 1 

(2) 160 P. R. 1890. 


W 



It would no doubt be necessary to exclude 
from the partition the greater part of the 
abadi , suoh as the portions oooopied by 
the houses of the villagers and portions need 
for publio purposes. The distribntion of 
suoh portions among the proprietors would 
be praotioally out of the question, as 
was pointed out in Ishioar Singh v. Atma 
Singh (3). But it was also observed in 
that oase that over and above suoh land 
there may be empty sites unoooupied by 
any individual and not used by the com- 
munity for any purpose, and that there 
would be no objection to a partition of 
them aooording to the rule applicable in 
the particular oase. In the village to 
wbioh the parties belong there are 16 kanals 
of vaoant land, and it is only this por- 
tion whioh the plaintiffs wish to have 
partitiined. If this is joint property and 
no rfa-ons exist whioh require tlat it 
shoold re'n ain joint (on which points tie 
lower Appellate Court has n >t yet come io 
any finding), ir. does not appear why a 
deoiee for partition of suoh la d should 
not be passed. 

The learned District Judge says at the 
conclusion. of his judgment that no partition 
oan be made of property the abates in which 
oaDn'it be defined, but I do not see why it 
should be impossible to decide whether the 
rule of ancestral si area or that of revenne 
payments is to be followed, and to deter- 
mine the shares of the proprietors accord- 
ingly. 

i accept the appeal, se 1 ; aside the decree 
of the lower AppelLte Co art, and remand 
the case to that Court under Order XLI» 
rule 23, Civil Procedure Code, for d.sposal 
on ihe merits. Scamp on appeal lo be 
refunded. Other costs to be olscs in the 
oase. 

Appeal accepted ; 

Case remanded . 


(3) 117 P. R. 1893. 
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BHAMHAU1TA 81NGH V. BHAGWANTI SINGH. 

PATNA HIGH COURT. 

Oivil Ruvis.on No. 23b of 1919. 

January 13, 1920, 

Present-.— Mr. Jnstioe Saltan Ahmed. 
SAMHAUTTA SINGH— Pbtitioner 

versus 

BHAGWATI SINGH— Oppoistb Partf. 

Civil Procedure Code ( Act V of 190*1, ss 1I R » 0- 
XL, rr. 1, 4, 0. XLIIl, r. \ (s i- Receiver- Account 
submitted by Receiver- Liability, extent of —Order 
construing order of appointment of Receiver- Appeal, 
whether lies - Appeal entertained erroneously - Revision . 

It is not right for a Court, when considering the 
accounts submitted by a Receiver, to go into the 
question of his liability to account for periods 
other than the period covered by the account itself. 

Tp. IB, col. 1.] „ . , . * 

An order construing an order of appointment ot 
a Receiver does not fall either under rule 1 or under 
rule 4 of Order XL of the Civil Procedure Code 

and is not appealable, [p. 16, col. 2.J • 

Where an Appellate Court entertains an appeal 
which it has no jurisdiction to entertain, its decision 
is liable to be set aside in revision [p. id, coL I.J 
Mr. Rhurshei husnain, for the Petitioner. 
Mr. Sivanandan Rai, for the Opposite 

Party. 

JUDGMENT.— The applicant is a Receiver 
appointed -in a title suit at the induce of 
the defendants. After the termination of the 
suit he asked for his discharge, the Munut 
holding that the Receiver must give an 
account for the crops of 1916. Against that 
order an appeal was filed before the Sub- 
ordinate Judge, who held that the applicant 
Receiver was liable to account not only for 
1916 but also for the two subsequent years. 

The facts whioh are relevant for the pur- 
poses of a decision on this application may be 
shortly stated. On the 23rd of September 
1916, the petitioner was appointed Reoeiver 
and on the 25th of September security was 
taken from him and a writ was issued in 
which it was distinctly stated that he was 
to take possession of the crops. On the 29th 
of November 1916, the suit in which the 
petitioner was appointed Reoeiver was dis- 
posed of. On the 2nd July 1917, the opposite 
party put io a petition to the effect that the 
petitioner was not the Reoeiver, having 
been appointed only for the crops of 19 io. 
Subsequently the Receiver also put in an 
application for bis discharge, and submitted 
the aooouuts of 1916. After certain pro- 
eeedings whioh are not relevant, the MuDSif 
on the 18th of Deoember 1918, held that the 
petitioner was liable to Bubmit accounts for 


1916 only. Against this deoisfon, as I have 
already said, an appeal was preferred and the 
Subordinate Judge in appeal enlarged the 
order by directing that the accounts of 1917 

and 1918 should also be taken. 

The first objection that has been taken 
to the order passed by the Subordinate 
Judge is that no appeal lay to him ard 
I now proceed to examine this conten- 
tion. Order XL relates to the appoint- 
ment of Receivers and appeals are provided 
under Order XLIIl, rule 1 W only 
against orders under rule 1 or rule 4 of 
Order XL. It is urge! that the order of the 
Munsif is not covered by roles 1 and 4 of 
Order XL. Rule l refers to the appointment 
of Receivers, that is, all that happens at the 
time when the Reoeiver is appointed. If the 
appointment itself is challenged oranythmg 
relating to the appointment, as for instance 
the powers whioh may be conferred upon 
the Reoeiver, :n that case an appeal wll lie. 
Rule 4 refers to enforcement of Receivers’ 
duties. Under it, where a Receiver does not 
submit accounts when he is directed to do so, 
or f iils to ray any amount that may be due 
from him, or in any way does anything which 
may can* lois to the property by negligence 
or otherwise, a Court may attach and sell his 
property and an order under this rule 
would be appealable ander Order XLIIl, 
rule 1, clause (s). Rule 4 admittedly does 
not apply. The opposite party rel.es upon 
rule 1. clause id). I confess I do no follow 
the contention of the learned Vakil. The 
Receiver was appointed on the 23rd oE 
September 1916, and all the powers which 
were conferred upon the Reoeiver were men- 
tioned in the order of appointment. Nothing 
under that order or relating to that order is 
objeoted to,. The order appealed against is 
dated the 18th of Deoember 1918, which is 
an order whioh construes the order of ap- 
pointment, dated the 23rd of September 1916. 
Therefore, in my opinion, it doe* not oome 
under Order XL, rule 1, at all Undei these 
circumstances I hold that do appeal lay to 

the Subordinate Judge. 

I am, however, asked to hold that I have 

no powers to interfere under seotion lid of the 
Oivil Procedure Code or under seotion 107 of 
the Government of India Aot, inasmuch as the 
learned Subordinate Judge has decided a 
question of law an! he may be right ot 
wrong, yet my hands are tied by the authors 
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ties and I oanuot interfere though an illega- 
lity may have been committed. Here again, 
with great lespeot to the lea? ne i Vakil, I 
fail to see how it is simply a qaession of 
erroneous decision on a point of jaw. The 
question is of jurisdiotion,pure and simple. The 
question is whether the learned Subordinate 
Judge had jurisdiction to entertain an appeal 
or not and to ooneider the merits of the case. 
No one has aninherent right of appeal. This 
right must be expressly conferred by Statute. 
If it had been a question of limitation or 
any other quest -on of law on which the Coart 
had gone wrong, I would have been unwilling 
to interfere, though even then I am not pre- 
pared to say that this Court’s powers oannot 
come into play provided a suitable oase is 
made out, I, therefore, do not aooept the con- 
tention of the learned Vakil that this is a 
matter in whioh I oaDnot interfere. I hold 
that the learned Sudoidinvte Judge acted 
entirely without jurisdiction in entertaining 
the appeal. 

This disposes of the application, but as 
submissions have been made to me by the 
learned Vakil appearing on behalf of the 
peticiooer on the merits of the application 
whioh have not been challenged by the 
learned Vakil appearing for the opposite 

party, l should like to express my views 
tberton. 

The writ of appointment was issued on 
the 2 thof Septeab r »9.6. It appears 
thao unler that writ the Raneiver was 

appoiuud to take coarse of the orops of the 

dispoteu laiide, aud this Lai not been oontro- 
vtn.d by the learned Vakil appearing on 
benau of the o^puaite party, J, therefore, 
take it that the app^numeno w* 0 f or the 
puij. 0 ^e of t»king oi arge of the crops of the 
ait»puied lands. That b.ing so, in my 
op. n ion it would be illegal to call umn 
the KtOdiver to aooount tor the period euD- 
sequenc to l9io The simpl, queetion ,s 
whether it would ba right lor auy Court, 
when considering the accounts Emitted by 
a Jtteokiver, to go into the question of his 

!h b to t0 . acjLUQt for Periods other 

itseS Thf« en0<1 ° 0VWfed u the a08OQ ^ 

itself. This question has been mooted 
before not only in the other High Courts but 
also in this t»ourt a*d, in my opinion, it is 
ocnoluded by authorities. The case of 
GonwA Lai v. Kumar .Sofya Narayan Hinak (1) 

Ul l nc h Cas. 4 P. L. J. 036; (1920) Pat, 36 


and the oase of Coomar Sattya Sankar 
O' osal v. Ranee Qolapmotiee Debee (2) are 
authoii ies on the point. The result is 
that this petition is granted and the order 
of the Subordinate Judge, dated the 17th day 
of July 1 19, ordering the lower Court to 
take accounts from the Reoeiver after 1916 
must be set aside. The order of the Munsif, 
dated the 18th of Deoember 1918 is restored. 
Hearing fee one gold mohur. 


(2) 5 0. W. N. 223. 


Appeal allows!. 


LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 1345 

of 1919, 

January 8, 1920. 

Present : — Mr. Justice Bevan-Petman. 
GANESH DAS — Decree-Holder — 

Appellant 


FATTEH OHAND and another — Judgment* 

D-bto-s — RESPONDENTS. 

C ° de f ACt V 0f ,908 J» 0. XXI, 
rr. 11, 17- Application for execution not properly 

drat™ up, lohether should, be rejected— Amendment, 
duty of Court, to allow. 


4 law oasts up UU executing uourt the duty 
to asoertam « hether an application for execution 
complies with ttie requirements of the rules and. 
it it does not, to do one of two things, either tc 
rejeot the application or to allow it to be amended 
th«n and there or within a Used time, [p 17, col *.] 

*PP* 1Cat1011 tor execution of a decree was 
eri e by the decree. holder’s son and presented on 
he last day of limitation by an oversight the 
a er engaged omitted to sign it and consequently 

appeal* ch 8 ^ e ° ted by ^ Conrt * The decree-holder 

’| that ik Was the dut 7 ofthe r ourt to give 
annS' Cant opportunity of putting in a proper 
to « Ifftr ^ the d 0 P ree 'holder could not be made 
r 1 ^ \° T . t T U8 omissio11 the part of the Court. 

Miboellaueous first appeal from the order 
of the Senior Subordinate Judge, Mian- 

wali, dated the A4th March 1919, rejeoting 

tne apphoation for execution of decree. 

lant‘ Bkagat Bam PuTit f ° r A PPd- 

AwZ*:* lot Mr - D - °‘ 

faoti ° f °a,e 

9 that on the last day of limitation 
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application was made on behalf of the 
daoree-holder to ezecute a decree. By an 
oversight the Pleader engaged omitted to 
sign the applioatioD. He ehonld have done 
’bo on behalf of the deoree-holder. By the 
power-of-attorney given him he was em- 
powered to take ont ezeontion as the agent 
and on behalf of the decree-holder. The 
application was verified by the decree- 
hold&Fs son. The lower Court admitted 
the application and it was duly entered in 
the register maintained for the purpose. 
On a subsequent date when the parties or 
tbeir Counsel appeared, the lower Court 
rejected the application on the grounds 
that "the application for ezeoution does 
not bear the signature of the decree holder 
nor of his Pleader. Moreover, it does not 
bear tbe signatures of the deoree-holder 
unde* the verification.” It appears to me 
that the lower Court has aote 1 in a most 
perfunotory manner. For the respondent 
it is not now contended thet the application 
should have borne the signature of the 
Pleader as such. The lower Court has 
not paid due regard to the provisions of 
Order XXI, rules 11 and 17. Rule 11 
provides that the application shall 
be signed and verified by the appli- 
cant or by some other person proved to the 
satisfaction of the Court to be acquainted 
with the faots of the case. The lower 
Court was apparently under the impression 
. that only the applicant could legally sign 
, and verify the application. The deoree- 
holder's son is joint with him and is 
acquainted with the faots. The lower Court 
- has not dealt with this laBfc matter or 
«. brought its mind to bear on it. 

Rule 17 (1) provides that on receiving 
’ an application for the ezeoution of a deoree 
as provided by rule 11 the Court shall 
1 ascertain whether such of the requirements 

of rules 11 to 14 as may be applicable to 
the case have been complied with; and if 
they have not been complied with, the Court 
may reject the application or may allow 
the defect to he Remedied then and there or 
within a time to be fized by it. 

. a » 

Rule 17 (4) provides that when the ap- 
plication is admitted, the Court shall enter 
in the proper register a note of the ap- 
plication and the date on which it was 
- a ade and shall, subject to the provisions 


thereinafter omtained, order ezeoution of 
the deoree. 

The law clearly oasts upon the Court 
the duty to ascertain whether the applica- 
tion complies with tLe requirements of the 
rules and, if it dees not, to do one of two 
things, either to reject the application or 
to allow it to be amended then and there 
or within a fized time. The Court did not 
perform this duty. All it had to do so was 
to point out to the Pleader who presented 
the application that it was not signed and 
the Pleader would have signed then and there. 

As pointed out in Futloor . Buhman 
v. Altaf Hossen (l), it was the duty of the 
Court to give the applicant an opportunity 
of putting in a proper application and the 
deoree-holder should not be made to suffer 
for the omission on the part of the Court. 

The order of the Court indicates that it 
has not considered whether it should reject 
the application or allow an amendment. 
It does not purport to ezeroise any dis- 
cretion or assign any reasons for not allow- 
ing an amendment. An amendment was 
apparently not thought of. I aooept this 
appeal and set aside the lower Court’s 
order and direct it to give the deoree-holder 
an opportunity to remedy the defeot in the 
application and thereafter to dispose of the 

application according to law. 

Appeal accepted* 

(1) 10 0. 641. 


PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 45 of 1918. 

March 5, 1918. 

Present : — Sir Dawaon Miller, Kx., Chief 
Justice, and Mr. Justice Mullio’z. 
Jamadar JALESWAR DAYAL SINGH— 

Appellant ' 
versus I 

RAM HARI SAHU— Respondent. 

Limitation Act ( IX of 1908;, 8. 6 —Appeal, delay in 

filing Extension of period of limitation Sufficient 

cause — Negligence of servant. 

Under section 6 of the Limitation Act an Appellate 
Court has power in proper cases to extend the tiine 
for filing an appeal, but that can and ought only to 
be done in oases where sufficient cause has been 
shown, [p. 'P, ool. 2; p. 19, ool. i.] 

The negligence of a servant in the performance 

of the duties entrusted to him does not amount to 
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sufficient cause within the meaning of section 5 of 
the Limitation Act. [p. 18, col, 2 ] 

Miscellaneous judioial application from a 
decision of the Subordinate Judge, Chota 
Nagpur. 


FACTS. — The judgment under appeal 
was passed on 14th September 1917. The 
deoree was signed on 24th September 1917. 
The following dates appeared on the back 
of the copy of the judgment: — 


Date of applica- 
tion for the copy. 

Date of notifying the 
requisite number 
of folios and stamps. 

Date of delivery of 
the requisite stamps 
and folios. 

Date on which copy 
was ready for 
delivery. 

Date of making over 
the copy- to the 
applicant. 

21.9.17. 

26-9.17. 

j 26-9-17. 

31-10-17. 

1-11-17. 


The same dates appeared on the back of 
the copy of the deoree appealed from under 
similar headings. The memo, of appeal was 
presented to the Registrar of the High 
Court on 4th February 1918, with a report 
of the Stamp Reporter that the time for 
filing the appeal expired on 29th January 
1918. In oaloulating the time re- 
quisite for obtaining the oopies the Stamp 
Reporter had exoluded the time from 21st 
September 1917 to 23rd September i917 

as 21st, 22nd and 23rd of September 1917 

were prior to the 24th September 1917 
when the deoree was signed and from when 
the limitation began to run. He had also 
excluded the 24th of September, the date 
of signing the deoree, in oomputing the 
period of limitation. The appeal, being 

was ordered 

by the Registrar to be plaoed before the 
Benoh. 

Mr. P. E. Lal t for the Appellant. 

Rai Qwu Saran Prasad, for the Respond- 
ent. 


JUDGMENT. 

Mules C. J.-This is an applio 
asking that the time for filing and regi 
mg an appeal shonld be extended noti 
standing that the period of 90 daya w 
whioh the appeal oan be filed in aosord 

w ‘‘ h - h . 6 , L,m,liatl ° n Act has expired, 
affidavit has been pat in to the effeot 
the petitioner instructed an old and tra 
servant to take oopies of the judgment 
deoree appealel from and to send 
reoord *o Patna for appealing to the I 

, . The ,n?® ree was P a99e d on the J 

September 1917, and the judgment 

delivered on the 14th_ September. * 


iog to the reoord an application was made 
for papers in the lower Court and on the 
1st November the oopies were made over 
to the old and trusted servant upon whom 
the appellant was rslying. It appears that 
on a oorreot oaloulatioo of the period of 90 
days that period expired on the 29th January, 
and nothing whatever was done by way 
of filing the necessary papers and the fees 
until the 4th February, the 3rd being. a 
Sunday. The affidavit, whioh has been 
put in in support of this application, says that 
the servant upon whom he was relying 
generally stays in Ranchi and consequently 
the applicant was under the impression 
that the papers had been sent to Patna 
in proper time, and that on the 1st 
tebruary 1918 he sent another servant 
to Ranohi to find out what was going on, 
when he discovered that the servant upon 
whom he had been relying to obtain these 
papers and send them to Patna had fallen 
ill and gone away to his . home in a 
village m the distriot of Hazaribagh, some 
. ™ ,le9 or so from Ranohi, without send, 

mg the papers to Patna. No explanation 
whatever is given why • no steps were 
taken earlier than the 1st February to 
discover what was going on, the 1st 
February being in faofc after the period of 
limitation had expired. We are not told 

Vu 0r ’„ ln when the servant 

fell ill, or anything- more about the 1 

oiroumstanoes- except that on the 1st 

February it was disoovered that he was 

1. ** 880119 fco mo that this explanation 

19 altogether insufficient to entitle us to 
grant any mdulgenoe to the applicant in 
.this case, although undoubtedly under section 
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5 o! the Limitation Aot we have power 
in proper 01969 to extend the time. Bat 
ithat oan and ought only to be doa9 in 
01989 where suffioient oau9e has been shown, 

! In the present oa9e it seeme quite char 
I that although theae papers were obtained 
&9 long ago as the 1st November, the 
■ applicant sat still and did nothing, as so 
i often happens in these oa969, until the 
very last moment and in faot even after 
the last moment during which the period 
was running when he might file the 
neoassary appeal, and if parties to suits 
in this Court ohoose to aot in that way 
and take no step9 to see that the servants 
upon whom they rely are carrying out 
their daties and take no personal interest 
in the matter themselves or see that the 
n9oes9ary formalities are fulfilled and delay 
until the very last moment, if then they 
find themselves in a difficulty because of 
tbeir own delay, they only have themselves 
/ to blame. In this oa9e it does not seem 
to me that any indulgence ought to be 
granted for the reasons which have 
appeared in the affidavit. 

The applicant ha3 also endeavoured to 
make out that he is entitled under the 
Limitation Aot to exolade some 42 days 
from the total period of 132 days which 
expired between the 25th September, that 
is. the day after the decree was made and 
the 3rd February upon which but for the 
faot that it was a Sunday his appeal 
would have been filed. In arriving at the 
42 days which he seeks to exolade, 
be in faot seeks to exolade 10 days 
in September, that is to say, from 
the 21st to the 20th September because 
he says he applied on the 21st September 
for the judgment, but at that time the 
deoree had not been drawn up and in 
fact his 9J days had not begun to run 
against him at all. It does not seem to 
me that althangh the rule provides that 
the time during which he is endeavouring 
to get the papers shall be excluded from 
the period of limitation, that time 
' oan possibly be counted from a period 
before the period of limitation in fact begins. 
* As in this case the 90 days did not begin 
to run until the 25 bh September, which 
brings it up exolading the days which 
ought not to be ooanted to the 29th 
January, I cannot possibly see how the 


applicant oan seek to olaim to exclude 
from that period some 3 or 4 days which 
ooourred in September before the period 
of limitation began to ran. This application 
will be dismissed and the memorandum of 
appeal will be rejected. The respondents 
who have appeared will be entitled to their 
oosts. Hearing fee two gold mohurs. 

Mulliok, J.— I agree. 

Application dismissed . 


LAHORE HIGH COURT. 

Second Civil Appeal No, 1299 of 1919. 

January 22, 1920. 

Present : — Mr. Justice Soott-Smith. 
JADHR1 LAL and others — Plaintiffs 

— Appellants 
versus 

PEMAN and others— Defendants— 

Respondents. 

Civil Procedure Code ( Act V of 1908), 0. XXI, rr. 
35 (2), 36 , object of— Execution of decree— Delivery of 
possession — Symbolical possession — Warrant, failure to 
affix copy of, effect of. 

Under rules 35 (2) and 36 of Order XXI, Civil 
Procedure Code, it is imperative that a oopy of the 
warrant of the Court for delivery of possession 
• should b 9 affixed in some conspicuous place on or 
near the property, the object of the provision being 
that the oo-sharers and tenants may know that 
possession has been transferred to the decree-holder. 

[p. 22, ool. 2.] 

Failure to comply with the procedure laid down 
in the Code is fatal to the delivery of possession, [p. 
22. ool. 2.] 

Khub Ram v. Surat, 39 Ind. Cas. 753s 20 P. R. 
1917; 22 P. W. R 1917; 26 P. L. R. 1917, followed. 

Dhan Singh v. Oanpat, 21 Ind, Cas, 850; 10 N. L. 
R, 60, distinguished. 

Second appeal from the decree of the 
District Judge, Hissar, dated the 1 4th March 
1919, affirming that of the Mansif, 1st Class, 
Hissar, dated the 30th May 1918, dismissing 
the olaim. 

FACTS. — Oo 28th August 1902, defend- 
ant No. 1 and the father of defendant 
No. 2 sold land measuring 104 bighas odd to the 
plaiotiff* out of a joint Khata by a registered 
deed. Po3ses3ioa of the land sold was 
not delivered to the vendees and they 
brought a suit for possession against tbq 
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vendors and obtained a deoree on 26th 
February 1909. In execution of that 
deoree the deoree holders were, on 7th 
May 1909, given what was desoribed as 
symbolical possession of the land under 
Order XXI, rule 35 (2), of the Civil Pro- 
oedure Code. They failed, however, to get 
actual possession and on 27th August 1917 
they brought the present suit for possession 
on the ground that they had been dispossess* 
ed after they had obtained possession in 
execution of their deoree. Defendants 
pleaded that possession had never been 
delivered to the plaintiffs and that, there- 
fore, the suit was not maintainable. The 
trial Court dismissed the suit on the 
ground that in execution of the deoree, 
dated 26th February 1909, the requirements 
of rule 35 (2) of Order XXI of the Civil 
Procedure .Code had not been oomplied 
with and that, therefore, the plaintiffs 
had never obtained even symbolical posses- 
smn of the land in dispute. The District 
Judge dismissed the plaintiffs’ appeal on 

the same ground. They appealed to the 
High Court. 


TkJ <0r the Appellants.- 

iffa T> ° D , 18 whether ‘he plain 

t ° b . talned ega l possession in exeoutic 
of their previous deoree. The girdaw 

went to the 6elds in diepnte and m“ 

delivery of possession on 7 th May 19( 

The low« B T e i ‘ he i nd «“ent debto, 

Sorai ?Tf G ?u rtS have a P plied Khub Ram 
Surat (.) to this oase. Bat I eabmit th 

that oase is distinguishable. In that oa 

the judgment-debtors were not prese 

when possession was delivered; in th 

oase the report of the girdaioar ehows th 

possession was delivered in the preoen 

of the judgment-debtors and in s P pite 

affiTin Pr f 6St - Und6r the 0 ' roama tanoea tl 

nfrt „ 8 f if a WarraDt ‘° 801118 oonspiono 
part of the property was not neoessar 

There was a snffioient oomplianoe wi 

the provisions of rule 35 (2) of OrH 

AXI of the Civil Frooedure Code. ' 

The judgment-debtors oannot now tu 

- round and say that the execution pi 

oeedings were a nullity. So far as they we 
oonoerned possession was delivered to t 

decree-holders. 

* • 

* •. t • 

• / * 

(1) 89 Ind. Cas. 763; 20 P, R 1 C 17 . 9A « T 
1917; 23 P, W. B, 1917. “ 131?! 26 P - ^ 
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Dhatiringh v. Oanpat (2), Hari Mohan Shaha 
v. Baburali (3). 

Mr. Zafrulla Khan y for the Respondents. 
— As the record of the execution pro- 
ceedings is available, the Court has to see 
what actually took place in those proceed- 
ings. There is no presumption that the 
requirements of the law were fulfilled. 
Khub Ram v. Surat (1). 


ine record shows that the girdawar 
went to one of the fileds in dispute; the judg- 
ment debtors objected to the delivery of 
possession; the girdawar returned to the 
village where he drew up his report, which 
was signed by several witnesses. This 
report says that proclamation was made 
in the village, but it does not say that 
a copy of the warrant was affixed to 
some oonspiouuus part of the land in 
dispute. Three of the witnesses who signed 
the report were produced in Court, and 
none of them deposes either that the 
warrant was affixed or that the proclama- 
tion. was made. In this oase aotual pos- 
session could not be delivered, was not 
delivered and i 9 not alleged to have been 
delivered. As regards symbolical posses- 
sion the requirements of olause (2) of 
rule 35 of the Civil Procedure Code were 
olearly not oomplied with. Khub Ram v. Surat 
U) layB down that these requirements mast 
be striotly oomplied with and that any 
omission must be regarded as material. 
My learned friend has sought to distinguish 
ub Ram v. Surat (i) on the ground 
that inasmuch as the judgment-debtors were 
present when possession was delivered, 
this was sufficient notice to them^nd that 
e affixing of a warrant was not necessary, 
lour Lordship will observe that the affixing 
of a warrant is required only when the 
an is either joint or in the possession 

of somebody other than the judgment-debtor. 

e ° jeot of the procedure laid down 

' , . a * aa8B ,\ 2 l ° f ™le 35 of Order XXI 
of the Civil Procedure Code is to give notioe 

v , 6 P® r80Q 8 other than the judgment* 

debtor Who are interested in the land, so 

does not P. reaenoe of ‘ h8 judgment-debtor 

warrant. 1,6,180 WUh ‘ he aSUin « of * h9 


(2) 24 Ind. Caa. 850; 10 K L R Art 

(3) 24 0. 715 at p. 719. ** 


I 
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Bhansingh v. Qanpat (2) and Hari Mohan 
Shaha y, BaburaU (8) were eases nnder 
seofcion 263 of the Civil Prooednre Code 
of 1882, whieh corresponds to olanse (1) 
of rnle 35 of Order XX f of the present 
Code. These eases have no application 
to a oase nnder olanse *2) of rnle • 35, 
whioh is a new rnle. In those oases the 
judgment-debtor himself was in possession 
of .the property whioh was not joint, and, 
it was held that even symbolioal possession 
was -sufficient as against him. Bat in this 
oase only symbolioal possession oonld be 
delivered, and I submit that it was not 
delivered aooording to law. 

Even if it is held that possession was 
delivered to the plaintiffs, I submit that 
snoh delivery was illegal, inasmuch as 
ezeoution had been stayed by the Appellate 
Court before the delivery of possession. 
Possession is said to have been delivered 
on 7th May 1909; an order was passed 
by the Appellate Court staying ezeoution 
on 4th May 1909, 

[Scott-Smith, J. — Was the order oommuni- 
oated before possession was delivered Pj 
It reached the ezeouting Court on the 
7th May 1909, that is, the day on whioh 
possession is alleged to have been delivered. 
But whether it was oommunioated to the 
lower Court or not, all proceedings taken 
subsequent to the date of the order were 
without jurisdiction. 

f Scott-Smith, J, — The order was exports 
and was only an ad interim order.] 

It has been held that an ad interim 
order staying ezeoution prooeedings takes 
effeot from the date on whioh it is pro- 
nonnoed, and not from the date on whioh 
it is oommunioated to the ezeouting Court. 
Kahdn Ohand v. Javoandi (4). In this oase, 
however, the order reaohed the ezeoating 
Court on the day on whioh possession was 
delivered. 

[Scott- Smith, J. — Kahan Ohand v.Jawandi 
(4) only lays down that prooeedings taken 
subsequent to the order staying ezeoution 
are liable to be set aside. It does not say 
suoh prooeedings are void.] 

It says they are without jurisdiotion, and 
a proceeding taken without jurisdiotion, I 
submit, is void. 

Mr. Balwant Bai, in reply.— The judg- 


ment-debtors having been present when pos- 
session was delivered, they are estopped from 
contending that suoh delivery was not legal. 
Bhansingh v. Qanpat (2), JIari Mohan 
Shaha v. Baburali (3). 

[Scott-Smith, J.— Those oases only lay 
down that as against the judgment-debtor 
even symbolioal possession is sufficient, but 
there must be symbolioal possession at 
least. Those were not oases in whioh the 
land was part of a joint hhata .] * 

I submit that it is inequitable on the part of 
the defendants to deny that possession was 
delivered to the plaintiffs. 

[Scott-Smith, J. — The oase might be a 
hard one for the plaintiffs but the law is 
olear on the point.] 

JUDGMENT.— The brief facts of the oase 
out of whioh the present seoond appeal arises 
are that on the 26th February 1909 the 
plaintiffs got a deoreefor possession of the land 
in suit on the strength of a sale-deed ezouted 
in their favour on the 28th August 1902 by 
Peman, defendant-respondent, and Kallu, the 
deoeased father of Nathu, defendant-respond- 
ent. In ezeoution prooeedings a warrant of 
possession issued, and on the 7th May 1909 
the bailiff reported that proprietary possession, 
dakhal i malikana, had been given to the 
deoree-holders. In his report he stated that 
part of the land, viz,, Khasra No. 204 was in the 
oultivating possession of Jai Kishen, a oo- 
sharer, and Man Singh, a tenant, and that 
out of Khasra No. 38, of whioh a part was 
sold, vendors were oultivating 56 bighas out 
of 68 bighas . The plaintiffs alleged that 
they bad obtained symbolioal possession in 
ezeoution of their deoree, but that they were 
dispossessed by the defendants. They, there- 
fore, brought the present suit for possession. 
The lower Appellate Court has dismissed the 
suit on the ground that the plaintiffs in ezeou- 
tion prooeedings never obtained lawful posses- 
sion of the land, the formalities required by 
rules 35 and 36 of Order XXI, Civil Proce- 
dure Code, not having been oarried out. The 
Court states that it is imperative under these 
rules that a oopy of the warrant of the Court ' 
for delivery of possession should have been 
affized in some oonspiouous place on or near 
the land, and the substance of the deoree pro- 
elaimed in the village so that the tenant might 
have known that the land was to be vacated by 
- hfm, But this was not done. Khub Bam v, Surat 


(4) 41 lad. Oas.752; 53 P. W. B. 1917. 
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(1) is bd authority in support of the lower 
Appellate Court’s deoisioD, wherein it was 
held that as the record of the execution pro- 
ceedings was forthcoming, there oould he no 
presumption that the provisions of sections 263 
and 264 of the Code of Civil Procedure had been 
complied with and as the record showed that 
no warrant, as required by seotion 264, had 
been affixed on any conspicuous Bpot at or 
near the land in question, and this had not 
been proved aliunde , the plaintiffs had failed 
to discharge the onus, which was on them, of 
proving that they had been given possession 
in a legal manner. Mr. Balwant Rai on be- 
half of the appellants seeks to distinguish the 
present case on the ground that at the time 
when symbolical possession was given, 
Peman and Kallu, the judgment-debtors 
were aotually present and objected to the 
decree-holders getting possession, but that 
their objection was overruled, possession 
being given in spite of it. He relies upon 
the case reported as Dhansingh v. Ganpat (2), 
in which it was held that where the provisions 
of section 263 of the Civil Procedure Code, 
1882, are substantially oomplied with, trans- 
fer of possession, in the eye of the law, is 
complete, whether it is oalled symbolical 
possession or not. Seotion 263, Civil Prooe- 
* dure Code, 1882, corresponds to Order XXI. 
rule 35 of the present Code, but the seoond 
olause of rule 35 is new and deals with the 
case of a decree for the joint possession of 
immoveable property and lays down that suoh 
possession shall be delivered by affixing a 
oopy of the warrant in some conspicuous place 
on the property, and so on. Now all that 
Bhansingh v. Ocnpat (2) lays down is that 
symbolical possession having aotually been 
given in the presence of the judgment-debtors 
was a sufficient delivery of possession in 
the eye of the law. In that case there 
was no question of joint possession or of 
the land decreed being in the possession of a 
tenant, and therefore, there was no necessity 
for a copy of the warrant to be affixed in some 
oonspiouous place on the property The 

ruling, therefor.”, does not help the present 
appellant in any way. 

Counsel argues that in the present case the 
eo-shareje and the tenant are not raising any 
objection, that the judgment-debtors were 
present when possession was given, and that 
they are not affeoted by the defect in proce- 
dure pointed out by the lower Appellate 



Court. The judgment-debtors, no doubt, 
knew perfectly well that a warrant for 
possession had issued, ard that the bailiff 
went to the spot to deliver possession, but , 
they are entitled to take advantage of any 
defeot in the procedure. The object of the 
provision that a oopy of the warrant should 
be affixed in some oonspiouous plaoe on the 
property is that the co- sharers and tenants 
Bhould he aware that possession had been 
transferred to the deoree holders. This was 
not done, and in accordance with Khub Bam 
v. Surat (1) the (Meet is a fatal one. 

I accordingly hold that possession was not 
given to the plaintiffs-appellants under the 
deoree, and that their present suit is, there- 
fore, time- barred. The appeal fails and is 
dismissed with oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Letters Patent Appeal No. 23 of 1917. 

January 2, 1920. 

r resent: — Justice Sir George Knox, Kt., and 
Justice Sir P. 0. Banerji, Kt. 

LAL BEHARI and others — Plaintiffs 

Appellants 

versus 

Musammat PARKALLI KOERand others — 
D» pendants — Respondents. 

Civil Procedure Code ( Act V of 1908j, s. 11— Bes 
judicata Partition proceeding 8— Question of title not 
decided — U P. Land Revenue Act (III of 1601), s. 2332T, 
applicability of— Suit for declaration that plaintiff 
is sole owner of mahal, maintainability of. 

. Where _ upon an application for partition no ques- 
tion of title is raised and determined, the mere 
fact that a partition is effeoted by tho Revenue 
Court does not amount to a decision of the qnes- 
tion of title by that Court which might have the 
effect of res judicata upon a question of title to 
the property as between the parties who are 
arrayed on the same side as applicants for partition, 
[p. 23, col. 2 ] ^ 

Where a suit does not relate to the union or 
separation of mahals as formed by the Revenue 
authorities, but is only for a declaration that the 
plaintiff is the sole owner of a mahal, the provisions 
of section 288K of theU.P. Land Revenue Act would 
not apply, [p, 23, coL 2 J 
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Appeal, under seotion 10 of the Letters Patent, the villages in respect of which the olaim 
from a judgment of Mr. Justice Walsh, in has been dismissed. This contention seems 
Seoond Appeal No. 1309 of 1915, dated the • to be valid. In the Revenue Court[when 

an application for partition was made no 


12th April 1917. 

Mr .'Surendra Nath Sen , for the Appellants. 
The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Shamnath Muthran , for the Respondents. 

JUDGMENT. 

Bankbji, J. — The suit out of whioh this 
appeal has arisen was brought by one 
Sitln Rai for establishment of his right 
to and possession of certain immoveable 
property consisting of shares in 16 villages, 
on the allegation that he was the reversioner 
of the last male owner of that property 
and that Musammat Parkali Kuar, the prin- 
cipal defendant, had no interest in that 
property. The lower Appellate Court 
found the facts in favour of the plaintiff 
and decreed his olaim in respect of three 
villages. As regards the remaining villages 
that Court dismissed the olaim on the ground 
that in its opinion section 11 of the Code 
of Civil Procedure barred it. 

The way in whioh the section was ap- 
plied to the ease was this: — The name of 
the defendant Musammat Parkali had been 
entered in the revenue papers along with 
the name of the plaintiff. The plaintiff 
and the Musammat jointly applied for 
partition of the villages in respect of whioh 
the olaim has been dismissed and the 
shares reoorded in their names were formed 
into a separate Mahal. The Court below 
has held that, as both of them had applied 
for partition and obtained partition, the 
matter heoame res judicata in consequence 
of the order for partition passed by the 
Revenue Court. This decision of the lower 
Appellate Court was affirmed by a learned 
Judge of this Court in seoond appeal. 

During the pendency of the appeal 
Sitln Rai died. A question was raised 
before us as to whether the present 
appellants were the legal representatives 
of Sitlu Rai and were entitled to maintain 
the appeal. An issue was referred to the 
Court below on the point and it has been 
found that they are the legal representa- 
tives of Saitlu Rai. This finding has not 
been questioned. 

It is urged on behalf of the appellants 
that the Court below has erred in holding 
that seotion 11 of the Cede of Civil Pro- 
cedure is a bar to the olaim as regards 


question of title was raised and no question 
of title was determined, therefore, the 
mere faot of a partition having been effect- 
ed by the Revenue Court does not amount 
to a decision of the question of title by 
that Court, whioh might have the effect 
of res judicata upon the question of title 
to the property as between Sitlu Rai and the 
defendant Musammat who were arrayid on 
tho same side as applicants for partition. 

The only other question to be con- 
sidered is whether the present suit 
offends against the provisions of seotion 
233K of the Land Revenue Aot. No 
papers relating to partition were produced 
in this oase, but the plaintiff in his de- 
position admitted that an application for 
partition had been made by him and 
Musammat Parkali Knar jointly on the 
one side as against other oo sharers and a 
separate Mahal was formed. The objeot 
of the present suit is not to take out of 
the other Mahal any land which has been 
allotted to that Mahal or to interfere with 
the share of Government revenue whioh 
has been declared to be payable by each 
Mahal, but what the plaintiff seeks is that 
he should be declared to be the owner of 
the Mahal whioh has been jointly reoorded 
as a separate Mahal. 

The oase, therefore, does not seem to be 
a oase to whioh seotion 233K applies, the 
matter not being a matter relating to the 
union or separation of Mahals. The Mahals 
as formed by the Revenue authorities would 
remain as they are. The only claim of 
the plaintiff iB that he should be declared 
to be the owner of one of the Mahals 
formed by the Revenue authorities as a 
separate Mahal. As has been already stated, 
the finding of the lower Appellate Court 
is that title to the property is in the 
plaintiff. As seotion 233K of the Land 
ReveDue Aot or seotion ll of the Code of 
Civil Procedure is no bar to the present 
suit, the plaintiff’s claim ought to prevail 
and the deoree of the lower Appellate Court 
ought to be reversed to this extent that 
the olaim of the plaintiff should be decreed 
in respeot of all the property olaimed by 
him. 
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RAM BILAS SINGH 0. AMIR SINGH. 


Knox, J. — I agree. 

Bt the Court. — The order of the Coart 
i’b that the appeal he allowed, and the 
deoree of this Conrt and of the two lower 
Courts he reversed and in lien thereof a 
deoree he made in favour of the plaintiff 
decreeing the whole of his claim with costs 
in all Courts, including in this Court fees 
on the higher soale. 

Appeal decreed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1277 of 1919. 

November 20, 1919. 

Present Mr. Justice Martineau. 

KARMAN and others — PlaintiPfj 

— Appellants 

versus 

BISHNA and others — Defendants 
— Respondents. 

Civil Procedure Code l Act V of 1908), 0. XLI, rr. 
1 (2), 3 — Appeal, memorandum of, consisting of two 
docujnents — Appeal, whether valid — Amendment, when 
should he allowed. 

Where an appeal consisted of two doouments, 
one written in Urdu on a stamped paper containing 
particulars as to parties, etc , and the other 
containing the grounds of appeal in English — the 
vernacular document containing a note to that effect 
signed by the appellant's Pleader: 

Held, (1) that the vernaoular memorandum and 
the dooument attached to it containing the grounds 
of appeal in English must be taken together as 
constituting the memorandum of appeal; 

,(2) that even if the vernaoular memorandum 
alone could be regarded as the appeal, the omission 
in it oould be supplied by amendment, and the 
appeal could not be dismissed for a mere technical 
defect. 

Seoond appeal from the decree of the 
Additional Judge, Jnllundnr at Ludhiana, 
dated the 10th March 1919, affirming that 
of the Munsif, 1st Class, Nakodar, Distriot 
Jullundur, dated the 2nd July 1918, dismiss- 
ing the olaim. 

Lala Jagan Nath , for the Appellants. 

Dr. Qokal Ohani Narang % for the Re- 
spondents. 

JUDGMENT.— The appeal presented to 
the Distriot Court consisted of two dooa- 
ments. In one, which was written in 
Urdu on a stamped paper, particulars 
were given as to the parties, the order 
appealed against, and the value of the 


ease. The other dooument, which was in 
English, oontained the grounds of appeal. 
The grounds were not set out in the 
vernaoular dooament, bat that dooument 
mentioned that they were entered in the 
English “Chitta.” The vernaoular document 
was signed by the appellants' Pleader, but 
not the English one. 

The Additional Judge has dismissed the 
appeal, holding that there was no valid 
appeal before him, as the vernaoular memo- 
randum, which alone was signed by the 
appellants’ Pleader, did not oontain the 
grounds of objeotion to the deoree, as 
required by Order XLI, rule 1 (2), Civil 
Procedure Code. 

The plaintiffs have filed a seoond appeal 
in this Court. 

It appears to me that the vernaoular : 
memorandum and the dooament attached 
to it containing the grounds of appeal in 
English must be taken together as con- 
stituting the memorandum of appeal, and 
consequently the objeotion as to there being 
no valid appeal before the Additional Judge 
has no force. Even if . the vernaoular 
memorandum alone oould be regarded as the 
appeal, the omissions in it oould be sup- ' 
plied under Order XLI, rule 3, by amend- 
ment and there would be no need to throw ; 
out the appeal for a mere teohnioal defect. 

• I accept this appeal, set aside the decree 
of the lower Appellate Oourt, and remand 
the oase to that Court under Order XLI, 
rule 23, Civil Procedure Code, for disposal 
of the appeal before it according to law. 
,Stamp on the appeal in this Court to be 

refunded. Other costs to be costs in the 
oase. 

Appeal accepted . 


PATNA HIGH COURT. 

Second Civil Appeal No. 712 of 1918 
i May 27, 1918. 

Present : — Sir Dawson Miller, Kt., 

Chief Jastioe, and Justice Sir Ali Imam, Kt. 
RAM B1LAS SINGH— Applicant • 

versus 


AMIR SINGH 

OourUfees -Mesne profits 
payable on. 


- Responds *t. 
application for \ Court; <x 
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On an appfication for mesne profits the Oourt-fee 
payable is an ad valorem fee. ■ 

Appeal from a decision of the District 
Judge, Patna. 

Mr. A6aat Bhusan Muhherji l for the Appli- 
cant. 

JUDGMENT. — This case has been refer- 
red to this Benoh on a question of Court' 
fees. It appears that during the oonrse 
of the suit the plaintiffs, having obtained 
a deoree for possession and declaration of 
title, filed an application for mesne profits 
and that application was filed upon a Coart- 
fee of annas 8. This appears to have 
been done in accordance with the praotioe 
whioh appears to have prevailed in the 
Subordinate Courts in this Provinoe until 
the matter was brought to the attention 
of a Benoh of this Court in the oase of-. 
Nand Kumar Singh v, Bilas Bam Marwari 
(1). In that oase it was deoided that on 
an application for mesne profits the Court- 
fee payable was an ad valorem Court-fee. It 
was also pointed out that there had been 
a praotioe in the Subordinate Courts of 
paying the smaller Court-fee on applications 
of this sort, but since that deoision, by 
which we are bound and with whioh we 
agree, there can he no doubt that the 
proper Court- fee payable in suoh oases is 
an ad valorem Court-fee. In the present 
oase the applioant having obtained his 
deoree made this application for mesne 
profits on the 13th July 1916 and follow- 
ing the ruling in the cue just referred 
to, it appears that the Court fee based 
upon an ad valorem value is short by 
Bs. 118-12 0. We are asked to say that as 
the matter was not finally deoided by this 
Court until February 1917 and as his 
application was made several months before 
that, that, therefore, the praotioe whioh was 
understood apparently to be right before 
that date ought to be applied to the 
present oase. In support of that contention 
we have been referred to a Privy Council 
ruling reported as Abdul Atit Khany. Appaya • 
sami Naioker (2). That oase is based upon 
an entirely different principle and does not 
appear to us to have any bearing upon 
the matter with whioh we are now asked 
to deal. That oase dealt with the interests 

(1) 40 Tnd. Cas. 679] 8 P. L. J. 67t 1 P. L. W. 781. 

(2) 27 M. 131, 8 0. W. N. 188 (P. 0.»; 31 1. A If 
6 Bom- L. R. 7} 8 Bar. P. C, J. 669, 


whioh were aoquired by purchasers of an 
impartible estate at a time when it was 
understood that the Zemindar oould only 
transfer a life-estate, and it having been 
deoided subsequently by the Privy Counoil 
in another oase that the Zemindar of an 
impartible estate had power to transfer an 
absolute interest it was sought by the 
plaintiffs in the earlier oase to set up * 
title to an absolute interest in respeot of a 
sale made before the law had been so 
interpreted. The only question whioh had 
to be deoided in that oase was what did 
the seller purport to sell and what did 
the purohaser understand that he had 
bought P That, of course, was a question 
affecting title, affeoting interest in land and 
affecting the title, of third parties and as 
it was understood, before the Privy Coun- 
cil otherwise deoided, that the Zsmindar 
oould only transfer a life-interest, it was 
quite dear that what was sold and what 
was purohased was a life- interest only. In 
the present oase what has happened is 
that there has been some sort of praotioe 
or understanding that notwithstanding the 
Court Fees Aot, the proper fee payable on 
applications for assessment of mesne pro- 
fits was only the smaller figure whioh the 
applioant in this oase paid whereas in 
truth and in faot he ought to have paid 
the larger sum. It seems to us that it is 
not competent for him to corz^e here and 
say that “although it is quite true that the 
law is not suoh as I thought it to be, 
nevertheless as other people have been 
allowed to pay the smaller fee I also 
ought to be allowed to do so.” In oor 
opinion the defioit Court-fee of Bs. 118-12-0 
ought to be paid but as there has been a 
bona fide mistake in this oase owing to the 
praotioe whioh prevailed, we think some time 
should be given to the applioant to pay 
the extra Court-fee. Two weeks* farther 
time will be allowed for the purpose. 

Order accordingly. 
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LAHORE HIGH COURT. 

Second Oivvl Appeal No. 1914 op 1916. 
Janaary 19, 1920, 

Present : — Mr. Justice Shadi Lai and 
Mr. Jnstioe Wilberforoe. 

SOHNE KHAN and others — Defendants — 

Appellants 

versus 

Musammat MINAN — Plaintiff — 

ALT BAKHSH and others- Defendants 

Respondents. 

Custom — Succession — Female cousin v. collaterals — 
Muhammadan Rajputs of Hiun, Naxcanshahr Jahsil, 
Jullundur District. 

Among Muhammadan Rajputs of Hiun, Nawan- 
shahr Tahsil, Jullundur Distriot, a female cousin of 


the deceased male proprietor has no right of inheri* 
tance as against collaterals in the 7th degree, [p. 26, 
coL 2.1 

Second appeal from the deoroe of the 
District Judge, Jullundur, dated the 13th 
June 1916, affirming that of the Munsif, 
1st Glass, Jullundur, dated the 22nd Decem- 
ber 1915. 

Moulvi Qhulam Mohi-uiDin Khan, for 
the Hon’ble Mian Fazl i- Hussain, for the 
Appellants. 

Tbe Hon’ble Pandit Sheo Narain , for the 
Respondents. 

JUDGMENT. — The following pedigree- 
table explains ths relationship of the per- 
sons interested in this litigation: — 


r 


Bolaqi Khan, 


Defendants Nos. 
1, 2, 3 and 4. 


f 

Mahdi Khan, 
Banne Khan. 


Mmammat Miro, married 
Banne Khan. 


I r 

Nur Khan, 

Defendants Nos. 
5 and 6. 


n.a.LiiAJN KHAN 

I 


£ 


r 


T 


Taj Muhammad, 


Defendants Nos. 
7, 8 and 9. 


Kapur Khan, 
Bakar Khan, 
Alaf Khan, 

I 

Shahab Khan, 


Jehaz Khan, (died 40 years ago) married 
Musammat Biman. 

- J 


Musammat Minan, plaintiff, 
married Jammn Khan. 

I 

Rah mat Khan. 


1 


Nawab Khan. 


The property in dispute belonged original- 
y to Jehaz Khan, a Muhammadan Rajput 

Hiun in the Nawanehabr 
Tahsil of the Jullundur Distriot. Jehaz 
Kban dwd some time after the Settlement 
of 1850 and was succeeded by hie eon Nawab 
Khan, who died iu 1893. Upon Nawab 
Khan e death his mother Musammat Biman 
inherited the estate, who in turn was sac 
•eeded by Nawab Khan’s first cousin 
. nne Kh an, who was married to the latter’s 
sister Musammat Miro. Banne Kuan died 
in 1890, and his widow Musammot Miro, 
who inherited the estate, died abont a year 
prior to the instil utirn of the present enit, 
which was brought by Musammat Minan' 
the other sister of Nawab Khan. 


Ran h V® fe ndaots are theVcollaterals 
Banne Khan in the 7th degree, and t 
question for determination is whether M 
tammat Mman is entitled to inherit i 

Tb? e n y * n . p f eferen °e *o the collators 

and fadJSft 8 -‘ 0Ut above h is mite ole 
Khan wa/ it n °‘ diBpnted - ‘hat Ban 

nartv n,ale 0WDer ° l ‘ho pi 

oeeafon I " e6ms ‘° ‘hat the 
oeesion is to be traoed from him. Uuja 

the deT 6 a”’ed Zu' > p[o P riekr ma h e ° 0a8iD 
1 ,a lmm atenal whether the r ,ope. 
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is or is Dot ancestral qua the defend* 
ants. 

Tbe learned Advooate for tbs plaintiff 
contends tbat tbe certificate granted by tbe 
learned District Judge is confined to tbe 
question of custom relating to tbe suooes* 
sion of a daughter as against the collaterals 
of her father and tbat tbat is the only ques* 
tion which can be determined in this second 
appeal. This contention we cannot accept. 
As stated above, there has been a complete 
misapprehension in the Ccurt below as to 
tbe status of tbe plaintiff, and wo have 
no doubt whatsoever tbat tbe defendants 
are fully justified in attacking tbe judgments 
of tbe lower Courts on tbe ground that 
tbe plaintiff oan oome in only as tbe 
cousin of tbe last male owner, and as such 
she has no right cf succession. There is 
really no answer to this contention, and 
upon the reoord there is no evidence to 
show that custom favours tbe succession 
of a female cousin as against collaterals. 

It is to be observed that issue No. 2, 
which includes the question of plaintiff’s 
superior right to that of the collaterals of 
Banne Khan, gave her an opportunity to 
adduce such evidenoe as she could produce 
to substantiate her right of succession to 
Banne Khan’s estate to the exclusion of 
the latter’s collaterals ; and we do not 
consider that she is entitled to a remand 
for further enquiry into this matter. In 
deed, we are of opinion that a remand 
would be wholly infruotnous, heoause we 
do not think that the plaintiff would be 
able to cite aDy instauoe in support of her 
right of succession. 

We aooordingly accept the appeal and 
setting aside the deorees of the Courts 
below dismiss plaintiff’s suit with costs 
throughout. 

Appeal accepted. 


PATNA HIGH COURT. 

First Appeal from Order No, 16 of 1919. 

January 16, 1920. 

Present : — Mr. Jnstioe Contts and 
Mr, Justice Sultan Ahmed. 

UAL N1LMANI NATH SAHI DEO 

—Appellant 

versus 

BALDEO DAS BIRLA and others 

— Respondents. 

Chota Nugpur Tenancy Act (VI oj 1908), ss. 208, 
215— Sale in execution of decree — Sale certificate, when 
to be issued — Appeal against order granting sale 
certificate, whether lies. 

Under section 208 of the Chota Nagpur Tenancy 
Act as soon as the auction-purchaser pays the pur- 
chase-money in full, he is entitled to the sale certi- 
ficate and no appeal lies against an order granting a 
sale certificate to an auction-purchaser under this 
section, [p. 28, col. J.] 1 

Appeal from a deoision of the Deputy 
Collector, Ranohi. 

Messrs. Kalwant Sahai and fiat 0 . 8. 
Frasad, for the Appellant. 

Messrs. Hasan Imam and 8. N. Falit,. for 
the Respondents. 

JUDGMENT. 

Cootts, J — This is an appeal against an 
order granting a oertifioate of sale under 
tbe Cbota Nagpur Tenancy Aot. Tbe 
facts of the case are shortly that certain 
property was gold under section 208 of tbe 
Cbota Nagpur Tenanoy Aot. After the whole 
of tbe purobaie money had been paid, the 
Court on tbe 25th June 1918 ordered 
the case to be put up on tbe 18th July 
1918 for confirmation of sale. On tbe 
16th July 1918, however, objection under 
seotion 213 was made to tbe sale by Lai 
Nilm&Di Nath Sabi Deo, a sub-tenure- 
holder. Subsequently, on tbe 10th August 
1318, the auction- purobaser prayed for a 
oertifioate of 6ale under seotion 20S of the 
Chota Nsgfur Tenanoy Aot, read with 
lection 11 of the Bengal Rent Reoovery 
Aot, 1865. To this grant of sale oertifi- 
oate Lai Nilmani Nath Sabi Deo objeoted, 
on the ground that the sale had not been 
ooDfirmed and that his objection under 
seotion 213 had not been disposed of. The 
learted Deputy Colleotor, after hearing 
the objeotion, has direoted that the sale 
oertifioate should be granted and Lai 
Nilmani Nath Sahi Deo has filed this 
appeal. 
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The first question that arises is whether 
any appeal lies. The learned Vakil for 
the appellant, Mr. Kulwant Sahai, strongly 
urges that an appeal lies to the High 
Court under section 215, clause 1 (c) and 
olause (3) of the Chota Nagpnr Tenancy 
Act. An appeal 'would certainly lie to the 
High Court if the order of the learned 
Deputy Collector were an order passed 
after deoree and relating to the execution 
thereof. The order of the Deputy Col- 
lector, however, is not, in my opinion, an 
order relating to the execution of the 
deoree. To come within this category 
the order would have to be one made 
on a question arising between the parties 
to the suit or their representatives. Here, 
however, the deoree has been fully exe- 
cuted and the question is not one arising 
between the parties to the suit, the 
application for sale O9rtifioate not being 
mad8 nor its grant objected to by any 
party to the suit. The oase, therefore, 
cannot come within seotion 215 (c) and 

no appeal lies. 


In any oase, however, an appeal mu 
fail. There is no provision in the Cho 
Nagpur Tenanoy Act for oonfirmati( 
of sale under seotion 208 and this seotioi 
read with seotion 1 1 of the Bengal He 
Reoovery Aot of 1865, leaves no discrete 
with the Court as to grant of sale oerl 
fioate. That seotion expressly states th 
when the purchase-money has been pa 
in full, the officer holding the sale shs 
give the purchaser the sale oertifioate 
The seotion is mandatory and there i 
therefore, no option. As soon as tl 
purchase. money is paid in full, the sa 
oertifioate must be granted. In this oa 
the purchase- money had been paid in fi 
and the auotion-purohaser was consequent 
entitled to the sale oertifioate at on< 

20 Q P ° iDte ? "S* that in 8eotil 

t {a) Y? e egression upon expiration 
fcw ° months from the confirmation 
sale occurs and shows that oonfirmati 
of sale is necessary. How this expressi 
confirmation of sale’ oame to find a pla 
in seotion 209 of the Chota Nagpur Te 
anoy Act 1 am unable to say, but the 
is no provision for confirmation and 
the absence of such provision it Beems 
me clear that there the expression c 
refer only to the completion of t 


sale proceedings by deposit of the balance 
of the sale money under section 11 of 
Aot VIII B. C. of 1865, and if, as is 
suggested, the praotioe of the Court is to 
oonfirm sales in oases of this kind, the 
parotice is not warranted by the Aot. 

On all grounds, therefore, this appeal 
fails and I would dismiss it with costs. 

Sultan Ahaed, J. — I agree. 

Appeal dismissed , 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1578 op 1919. 

January 13, 1920. 

Present : — Mr. Justice Soott* Smith. 

DAULAT RAM and others— Defendants 

— Appellants 
versus 

Musammat CHAMPA and another — 

Plaintiffs 

SURJAN MULL and another — 
Respondents 

Hindu Law — Widow — Maintenance , whether can he 
made charge upon property — Widow, whether can 
follow property in hands of bona fide purchaser for 
value* 


The right of a Hindu widow to maintenance is not 
a oharge upon the estate of her deceased husband, 
unless and until it is fixed and charged upon the 
estate by a decree or by agreement; and if such 
estate has been alienated and is in the hands of a 
Iona fide transferee, the widow cannot follow the 
property even though the transferee had notice of 
the widow’s claim, [p. 29, col. 2.] 

Sham Lai v. Banna, 4 A. 296; A. W. N. 0882) 42 
• F. B.) ; Ram Kunxcar v. Bam Dai, 22 A. 326; A. W. 
N. (1900) , 97, Bharatpur State v. Gopal Dei. 24 A. 
160; A. W. N. 0901) 207, followed. 

Seoond appeal from the deoree of the 
Distriot Judge, Gargaon at Hissar, dated 
the 1st May 1919, reversing that of 
the Senior Subordinate Judgp, let Class, 
Gurgaon, dated the 4th May 1918, dismissing 
the plaintiffs olaim without costs. 

LalaMo ti Sugar, B. S.. and Mr. 0. L. 
Qulati, for the Appellants. 

Messrs N 0. Uehra and D n i Dayal, for 
the Respondents. 

JUD3MEST.— The faoh out of which 
the present second appeal has arise i are 
fts follows:— 
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Jiwan Lai, son of Basdeo and father 
of Saraj and Baghbir Saran defendants, 
mortgaged the hoasein dijpute to Arjau 
Das for Rs. 800 on the 15th February 
1911, After Jiwan Lai’s death Nara'n 
Das and Malohand defendants obtained a 
decree against his sons on aooount of his 
debts and in execution of the decree at* 
taohed the equity of redemption of the 
aforesaid house. The eqaity of redemp- 
tion was pnrohased at auction by Nazir 
Ahmad on the 12th April 1917, and he 
assigned his rights to Daulat Ram defend- 
ant on the 4th August 1917. The present 
suit was brought by Musammat Champa 
and Musammat Chambeli, widows of Kalyan 
Singh and Narain Das, brothers of Jiwan 
Lai, for a declaration that two-third share 
in the house belonged to them and was 
not liable to attachment and sale in satis- 
faction of the deoree. The lower Appellate 
■Court held that Jiwan Lai and his brothers 
constituted a joint Hindu family, that 
Kalyan Singh predeooased his father 
Basdeo and that Narain Das was not 
adopted by his unole. In accordance with 
these findings it was of opinion that the 
widows were not oo sharers in the house 
but had merely a lien on it on account of 
their maintenance and residence. It 
accordingly gave them a deoree for a 
declaration that two thirds of the house in 
dispute was not liable to attachment and 
sale in execution of the deoree. In grant- 
ing this deoree the Court appears to have 
overlooked the faot that what was sold 
was the equity of redemption of the house 
and not the house itself. Daulat Ram, 
Nazir Ahmad and the deoree holders have 
filed a joint appeal from this order, and 
the main point urged on their behalf by 
Rai Moti Sagar is that the maintenance 
of the widows is not a charge upon the 
estate of their deoeased husbands, as it 
was not fixed and charged upon the 
estate by a deoree or by agreement. In 
support of this contention he refers to 
Malta’s Principles of Hindu Law, 3rd 
Edition, page 422; Mayne’s Hindu Law, 
8th Edition, paragraphs 461-63; Sham Lai 
v. Banna (1), Bam Kuntoar v. Bam Dai (2) 
and Bharatpur State v. Qopal Dei (3). In 

0) 4 A. 296*. A. W. N. 

(2) 22 A. 320; A. W. N. 

. (8/ 24 A. 100; A. W. N. 


CASES. 


the last named it was held, in agreement 
with the two previous rulings of the same 
Court, that the right of a Hindu widow 
to maintenance is not a charge upon the 
estate of her deoeased husband, unless and 
until it is fixed and charged upon the 
estate by a deoree or by agreement; and 
if snoh estate has been alienated and is 
in the hands of a bona fide transferee, the 
widow oannot follow the property, even 
though it be the case that the transferee 
had notice of her claim for maintenance.” 
There is no contention here that Nazir 
Ahmad was not a bona fide transferee for 
value, and in accordance with the authori- 
ties quoted I am dear that it must be 
held that the plaintiffs oannot ask that 
their maintenance should be made a 
oharge upon the property in dispute. Mr. 
Devi Dayal for the respondents has referred 
to paragraph 465 of Mayne’s Hindu Law 
and has argued that the widows, at all 
events, have a right of residence in the 
house. It appears to me, however, that 
the question of their right to reside in 
the house has not yet arisen. What has 
been sold is merely the equity of redemp- 
tion of the house, and 1 do not see how 
the widows oan challenge this sale merely 
on the ground that they have a right to 
reside in the house. They oan put for- 
ward this right if and when the purchaser 
seeks to oust them from the house. They 
oannot, in my opinion, objeot to the sale 
of • the equity of redemption, which has 
been sold subject to any right which they 
may be able to establish to reside in the 
house. 

I accordingly aooept the appeal and 
setting aside the order of the ' lower 
Appellate Court dismiss the plaintiffs’ suit 
with costs throughout. 

Appeal accepted . 


t 


(1882) 42 (P. B.). 
(1900) 97. 

(1901) 207. 
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RANGAI GOUNDAN V. VKNKATAMMAL. 

MADRAS HIGH COURT. 

Second Civil Appeal No. 97 op 1919. 

Ootober 16, 1919. 

Present:— Mr. Justioe Spenoer and 
Mr. Justice Krishnan. 

RANGAI GOUNDAN alias VENKATTAl 

GOUNDAN AND ANOTHER — PLAINTIFFS 

Appellants 
versus 

YENK AT AMMAL— Dependant— 

SPON dent. 

Civil Procedure Code (Acf V of 1908), 8. 11— -Res- 
Judicata — Mortgage, suit on— Joinder of parties as 
representatives of mortgagor and in then own right - 
Failure to plead , nonliability of interest in mortgaged 
property— Suit to establish nonliability, maintain - 

ability of. 

In a suit on a mortgage, persons who had not 
Joined in the mortgage were impleaded not only 
as the representatives of the mortgagor but also as 
liable in their personal capacity; they did not 
plead that their shares in the hypotheca were 
not properly mortgaged, and should be exonerated, 
but subsequently brought a suit for a declaration 
that the decree in the mortgage suit was not binding 
on any personal rights of theirs in the property: 

Held, that having omitted to set up their rights 
in the mortgage suit, they were barred by res 
judicata from setting them up in a separate suit. 

Qirja Kanta Chackrabutty v. Mohim Chandra 
Acharjya, 35 Ind. Cas. 294; 20 C. W. N. 675, 23 C. L. 

J. 587, distinguished. 

Second appeal against the deoree of the 
Distriot Court, Coimbatore, in Appeal 
Suit No. 9b of 1918, preferred against 
that of tbe Court of tbe Prinoipal Dis- 
triot Munsif, Coimbatore, in Original 
Suit No. 1452 of 1916. 

FACTS appear from tbe judgment. 

Mr, S. T. 8rinivasa Qopalachariar, for the 
Appellants. — The appellants’ personal rights 
are not affeoted by tbe previous mortgage 
deoree. They were, no doubt, impleaded 
in that suit, but only a9 representing their 
brother, Yenkata Goondan and not in their 
personal oapaoity. In that mortgage suit 
appellants were not bound to set up their 
personal rights. The deoision in that suit 
is not res judicata against them. 

See Qirja Kanta Ohackrabutty v. Mohim 
Ohandra Acharjya (1). 

Mr. T. ftarasimha Aiyangar , for the Respond- 
ent. — In the previous mortgage suit the 
whole property inoluding the appellants’ 
shares were sought to be sold. The plaint 
states that the appellants were impleaded 

(1) 35 Ind. Cas. 294; 20 0. W. N. 676; 23 C. L. J. 

6S7. 


beoause they were the mortgagor’s brothers. 
They oould have raised the plea in that 
suit that their shares were not liable and 
should be exonerated. The failure to do 
so constitutes the matter res judicata. 

JUDGMENT.— It is contended before 
us that the previous mortgage deoree, though 
it became final against the plaintiffs when 
their application to set aside the ex parte 
deoree was dismissed, is not binding on any 
personal rights of the plaintiffs in the pro- 
perty as it is urged that they were made 
parties to the previous litigation only as 
representatives of their deceased brother 
Yenkata Goundan and not in their personal 
oapaoity. It is further argued that they were 
not bound to put forward their individual 
right to the property in that suit and that 
the deoree in it oannot he held to be res 
judicata against them in this case where 
they olaim in their own personal right. 
Reliance i9 plaoed for this argument on the 
oase in Qina Kanti Ohackrabutty v, Mohim 
■ Ohandra Acharjya (l). 

Bu f , on turning to the plaint and the 
deoree of the previous suit, we find these 
plaintiffs were made parties not only as 
representing their brother Venkata Goundan 
but also in their own personal oapaoity 
apparently with a view to bind them by the 
deoree. The oause title mentions nothing of 
their representative oharaoter, and it is 
only in paragraph 6 that it is referred to at 
all. Paragraph 5 alleges that they are 
made parties because they are the brothers 
of the mortgagors. The property mortgaged 
and the property sought to be sold was the 
whole house and not any share in it, nor 
merely the interest of the mortgagors; and 
the deoree, as we read it, direots the sale of 
the whole house. It is not denied that these 
plaintiffs oould have raised in the mortgage 
suit the plea that their shares were not 
properly mortgaged and should be ex- 
onerated. We think that the plaintiffs, 
having been put on reoord not merely as 
representatives of Yenkata Goundan but 
also in their own personal oapaoity as well, 
they ought to have set up their right in that 
suit and that they are now barred by res 
judicata under seotion 11 of the Civil Proce- 
dure Code, read with Explanation IV, from 
setting them up. 

The present oase is olearly distinguishable 
from the oase in Qirja Santa , Ohackrabutty v, 
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Mohim Ohandra Acharjya (1), as in that case 
the disputing defendant 0 was added to the 
mortgage suit only as a representative of 
his deceased brother. We may observe 
that, with all respeot, we are unable to follow 
the dictum of the learned Judges in thatoase 
that the question of the validity of the 
mortgage as against 0 who was not a party 
thereto oould not have been properly raised 
and determined in the emit to enforoe the 
security, even if he had been put on reoord 
• as a person interested in his own right in 
the mortgaged property. This view seems 
to ba based on the opinion expressed on 
the authority cited there, viz., Jaggeswar 
Dutt v. Bhuban Mohan Mitra (2), that the 
term mortgaged property’ teaps “ the in- 
terest the mortgagor is competent to transfer 
by way of mortgage by his deed.” In 
our view^he present plaintiffs were proper 
parties to the mortgage suit as they olaimed 
an interest in the house mortgaged and 
•they are bound by the deoree directing its 
sale. In this view, it is not neoessary to 
express any opinion on the question of 
limitation. No argument has been addiessed 
to us based on the ground of fraud as 
vitiating the deoree. 

In the result, the second a appeal fails and 
w dismissed with oosts. 

m.o.p. 

Appeal dismissed. 

. E (2) 88.0.426; 3 C. L. J. 206. : 

* A 



ALLAHABAb HIGH COURT. 
Second Civil Appeal No. 515 oi 1916. 
December 19, 1911#. 

Present -—Mr. Justice Tudball and 
Mr. Justice Ra6que. 

Thakur BISHAMBAR NATH SINGH 

""^■mndamt— Appellant 


versus 


6ASANT LAL — Plain npp 

n * ’ B-iSPONDENT. 

UMtom— Pre-emption— tfajib-ul-arz^rj/ in, oivim 


Whoro au eutry in a iojjib-ul.arz gi/ei a ri/h 
*pro-oinptioa to a oo-sharor iu a zminiari i n 


case of a sale by another co-sharer of his right, 
and expressly states that the owners of miscellaneous 
plots may sell as they please, the custom of pro. 
emption is inapplicable to suoh owners. 

Seoond appeal against the deoree of the 
District Judge, Allahabad, dated the 25th 
of January 1918. 

Messrs. Gokul Pershad, and Eanhaya Lai , 
for the Appellant. 

Mr. R. K. Malaiiya , for the Respondent. 

JUDGMENT. — This is a defendant’s 
appeal. The property in suit is a bit of 
land lying within the limits of the village 
Yahyapur which forms part of the town 
of Allahabad. The plaintiff is a oo sharer 
in the Zemindari, sixteen annas mahal of 
Yahyapur, and he olaims that he has a 
right of pre-emption in respeot of this plot. 
Both the Courts below have deoreed the 
claim. The defendant comes here on appeal 
and he urges that, on the faoe of the doou- 
mentary evidence pot forward to prove the 
case, the plaintiff has no right of pre-emp- 
tion whatsoever as against him. The land 
in question is part of what is known as 
the hakriiyat mutfurriha\ that is to say, 
the miscellaneous plots within the boundary 
of the village. An examination of the 
. khewut shows dearly that the Zemindari 
part of the village now oonsists of an area 
of only 11 bighas 15 biswas, that the miscel- 
laneous plots total to 26 bighas 4 biswas 
and that the inhabitated site covers 158 
bighas 11 biswas. In the wajib ul are, on which 
the plaintiff depends, a right of pre-emption 
is given in clause 3 of Chapter I clearly to 
a co-sharer in the Zemindari in the case of 
a sale by another co-sharer of his right. 
In Chapter III, olause 3, there is also a 
distinct statement that the owners of the 
miscellaneous plots have a right to sell 
tbeir property as they please without the 
permission of the Zemindar. The Court 
below appears to have overlooked this 
portion of the document and it is quite 
dear that the custom of pre-emption pre- 
vailing in the village is one only as among 
the owners of the Zemindari, and the 
owners of the miscellaneous plots have a 
full, right to sell their property to whom 
they please without even asking the per- 
mission of the Zemindar, a right which 
they would not have had if the oustom of 
preemption included them, In our opinion, 
the appeal • is a] good~ one. We allow if 
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and set aside the deorees ot the Courts 
below. The plaintiff’s suit will stand dis* 
missed with costs in all Courts. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 100/ of 1915. 

January 19, 1920. 

Pretent : — Mr. Justice Broadway and 
Mr. Justice Martineau. 

LABHU RAM — Plaintiff 
— Appellant * 
vei tus . 

NATHU AND OTHERS — DEFENDANTS 

— Respondents. 

Specific Relief Act (I of 1877.), s. 42 — Property in 
possession partially of plaintiff and partially of defend - 
ant — Declaratory suit, whether maintainable. 

Plaintiff sued for a declaration to the effect that 
he was the owner of a certain share of the entire 
holding of one N. It appeared that the possession 
of the land in dispute had been for some time in a 
state of flux and that while defendant was nn- 
doubtedly in possession of certain portions plaintiff 
had also been in possession of others and was a 
oo-sharer with N. in those portions which were in 
the actual possession of N.: 

Held, that the suit brought by the plaintiff was 
competent, [p. 85, ool. 1.] 

First appeal from the decree of the 
Senior Subordinate Judge, 1st Class, Gurdas* 
pur, dated the 2nd January 1915, dismissing 
the plaintiff’s suit. 

Lala Afoti Sagar , R. S., and Lala Jagan 
fiiath, for the Appellant. 

The Hon’ble Mr, Fazl i- Hussain, for the 
Respondents. 

JUDGMENT. — The faots of the suit 
giving rise to this appeal are as follows. 
One Nathu, son of Devi Ditta, was the 
sole proprietor of Monza Shabzada Mangal 
in the district of Gurdaspur. He had no 
issue and apparently no relatives who oould 
elaim to be his reversioners. He had 
money dealings with one Jiwan Shah 
between 1880 and 1890 and during this 
period a Pleader named Ram Saran Das 
Busoeeded in acquiring from Nathu 7/24th a 

pf this Tillage. Of this 7/24ths Ram 

# * ♦ •• ^ ' ' f '** - 


Saran Das beoame the sole owner and 
obtained possession, a separate number being 
given to his acquisition, and this 7/24ths is 
not now in suit. 

Ram Saran Das, Ali Ahmad and Jiwan 
Shah appear then to have endeavoured, 
each for himself, to acquire the remaining 
17/24ths and ll/12ths of thiB remaining 
17/24th8 forme the snbjeot*matter of the 
present litigation. 


netween ana j, au > ua ia^ 

Das succeeded in getting mortgages of 
63/64ths of Natbn’s share in this village 
but the mortgages were without possession. 
During the same period Ali Ahmed also 
succeeded in acquiring certain mortgage 
rights in connection with a part of the 
property. In 18^8 Ram Saran Das iDstitut* 
ed a suit for possession of the 63/64ths 
that were mortgaged to him and obtained 
a decree on the 13th April 1899. Ali 
Ahmad was a party to that suit, be being 
interested to the extent of l4/l6ths. In 
August 1900 Jiwan Shah brought a suit 
against Nathu for the money due to him 
and, on the 19th August 1900,. Nathu 
mortgaged to Ram Saran Das the remaining 
l/64th of the village. On the lfeth August 
1900 Ram Saran Das filed an ikbalnama 
to the effect that he had obtained posses* 
sion of the 63/64tbe mortgaged to him. 
On the 10th September i 90 J Jiwan Shah 
obtained a decree against Nathu for Rs. 1,600. 
In this litigation Ram Saran Das acted 
as Counsel for Nathu, and, it is said, was 
also a witness on behalf of Jiwan Shah 
from which it may be concluded that 
Ram Saran Das had knowledge of Jiwan 
Shah’s olaim. On the 2nd October 1900 
Jiwan Shah applied for an attachment 
order to issue attaching the moveable pro* 
perty belonging to Nathu. This order was 
served on the 13th August 1900, and on 
that date Ram Saran Das obtained a 
sale to him from Nathu of the equity of 
redemption f ua the whole of Nathu’s holding 
in this village. The sale-deed, however, 
was not registered at the time and on the 

"r m , ber * 900 ’ Nafcha sold the 
equity of redemption of ll/l2th of his 

holding to Jiwan Shab. This deed was 

Ha ^ » nd " nder ifc Ji ™ Shah 

had to pay off Ram Saran Das, Ali Ahmad 

and oertam other creditors. On the 28th 
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February 1 9C 1 Ram Saran D\s applied for 
compulsory registration of the sale-deed in 
his favour but failiug to secure registra- 
tion had to have reoourse to a suit for 
that purpose. He suooeded in obtaining 
& deoree on the 27th May 1902, on a com- 
promise and the sale- deed of the 30th 
October 1900 in his favour was duly re- 
gistered on the 28th May 1902. 

On the 17th March 1904, Jiwan Shah 
«fcnd Labhu Ram, who are brothers, parti- 
tioned their property, and the property 
now in suit which was purchased as said 
above by Jiwan Shah, fell to Labl u Ram’s 
share. Labhu Ram is also a Pleader and 
it is clear that both he and Ram Saran 
Das then set to work to reduce the pro- 
perty now in suit to possession. Proceedings 
both in the Civil and Revenue Courts took 
place and on the 26th May 1911 Ram Saran 
Das obtained an order from the Settlement 
Officer, Mr. Kennaway, sanctioning mutation 
of the whole holding in hie favour. The 
order of the Settlement Officer was upheld 
bythe Financial Commissioner on the 18th 
March 1912, and on the 28ch January 1913, 
Labhu Ram instituted the present suit iu 
which he asked for a declaration to the 
effect that he is the sole owner of the 
property in suit free from inoumberances 
and in possession thereof as such owner. 
Objection was taken by Ram Saran Das 
that the suit a9 framed was not maintain- 
able, He alleged that he was in -fact, 
in possession of the whole of the property 
and that the revenue records showed the 
oorreot state of affairs, and it was urged 
that Labhu Ram should bring a suit for 
possession and not for a declaration. The 
question involved was not a difficult one 
but it was not deoided till the 2nd of 
January 1915, when the trial Court came 
to the conclusion that inasmuch as Ram 
Saran Das was in possession of all the 
property in suit Labhu Ram could not 
ask for the declaration contained in the 
plaint and should sue for possession. Labhu 
Ram’s suit was, however, dismissed, it 
should be noted that throughout these 
prooeediugs Lab'hu Ram has stoutly main- 
tained that he was in possession, if not of 
all the property, certainly of portions of 
it and that, therefore, a declaratory suit 
was competent. He never asked for per- 
mission to be allowed to amend his plaint 
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so as to make it a suit for possession. Against 
this order of dismissal Labhu Ram has 
preferred the present appeal and on his 
behalf we have heard Mr. Moti Sagar 
while Mr. Fazl-i- Hussain has addressed us 
on behalf of the representatives of Ram 
Saran Das who died during the pendency 
of the appeal. 

Put briefly Mr. Moti Sagar’s contention 
was that a declaratory suit lay, flrst, because 
Labhu Ram was in possession of a part of 
the property himself and through tenants; 
secondly, that in auy oase Nathu was in 
possession of a part of the property and 
Labhu Ram, having a share in Nathu’s 
state, ^vas a co-sharer with Nathu and 
Nathu’s possession, therefore, must be re- 
garded as that of Labhu Ram, thirdly, 
that as it was not dear who was in posses- 
sion cf the property, Labhu Ram could 
only bring a suit such as the present one ; 
fourthly, that inasmuch as the Revenue 
Officers had aoted under sections 36 and 45 
of the Land Revenue Act, the present suit 
was competent and was not barred by the 
proviso to seotion 42 of the Speoifio Relief 
Act ; and finally that in the event of it 
being held that a declaratory suit was not 
competent Labhu Ram should be allowed 
to amend his plaint converting his suit into 
one for possession. In support of his 
various contentions he has oited Lachhrni 
Bai v. Rondi Bai (1), Chinnammal v. Vara* 
darajulu (2), Abdul Ka>im v. Sahib Jan 

(3) , Rama Das v. Hanuraantha Row 

(4) , Nirmal Ohunder Banerjee v. Mahomed 
Siddik (5), Pars Ram v. Muhammad Yasin 
Khan (6), Sher Singh v. Devi Dyal (7), 
Ali Oauhar v. Sardar Khan (8) and Civil 
Appeal No. 2412 of 1915. He also oited 
j Hatji Mai v. Pokhar Das (9) and Hazara 

(1) 21 Ind. Cas. 719; 100 P. R. 1913; 7 P. L R 
1914; 14 P. VV. R. 1914. 

(2) 15 M. 307. 

(3) 5 P. R. 190S; 29 P. VV. R. 1908; 99 P. L R 

1908. 

(4) 12 Ind. Cas. 449: 21 M. L. J. 952; 10 M L T 

356; (19U) 2 M. VV N. 3^7; 36 M. 364. ’ ' * 

(5) 26 C. 11 (P. C.); 25 I. A. 225; 7 Sar. P. C J 

383. ' * 

(6) 13 Ind. Cas. 953; 150 P. L. R. 1912; 14 P \V 

R. 1912. ‘ * 

(7) 20 Ind. Cas. 761; 302 P. L. R. 1913; 210 P \v 

1913. ' ' 

(8) 3 Ind. Cas. 602; 81 P. R. 1909; 132 P W R 

1909. ' ' 

(9) 135 P. R. 1306; 117 P.L. R. 1908; 160 P VV H 

1906. ’ * 
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v. Bishen Singh ( 10) in support of his 
contention that bis olient should be 
allowed to amend his plaint even at this 
stage. 

On the other side Mr. Fazl-i-Hussain 
contended that it had rightly been deoided 
by the Court below that Ram Saran Das 
had been in possession of the whole estate 
in suit and that, therefore, the suit as laid 
was bad. Further be contended that sections 
36 and 45 of the Land Revenue Act did 
not override or render nugatory the proviso 
to section 42 of the Speoifio Relief Act 
and that the analogy of Order XXI, rule 
63, Civil Procedure Code, relied on by 
Mr. Moti Sagar was not applicable. As 
to the permission to amend at this stage 
Mr. Fazl-i-Hussain contended that to allow 
an amendment was a concession and that 
no oase had been made out for such a 
oonoession in the present case. He em- 
phasized the faot that throughout the pro- 
ceedings in the Court below Labhu Ram 
never asked the Court to be allowed to 
amend his plaint. 

A certain amount of oral evidence has 
been led by both sides. A perusal of this 
evidenoe indicates that both Labhu Ram 
and Ram Saran Das have been endeavour- 
ing to induce the various tenants to attorn 
to them. Labhu Ram certainly succeeded 
in getting some of the tenants to pay him 
rent but Ram Saran Das successfully ob- 
tained decrees against such tenants and 
recovered rent from them. From 1911 it 
would appear that Labhu Ram’s efforts 
in this particular direction were not suooess- 
ful, doubtless due, as Mr. Moti Sagar 
urged, to the faot that the Revenue Authori- 
ties having reoognieed Ram Saran Das as 
owner in that year, the tenants refused 
to get mixed up with any further litigation. 

The property in suit bears different 
khasra numbers and the Court below has 
dealt separately with eaoh khata. The 
first of these is Khata No. 2. A portion of 
this had been mortgaged by Nathu to Ditta. 
Ram Saran Das in 1906 brought a suit 
against Ditta claiming to be a prior mortgagee. 
In that suit Ditta stated that Labhu Ram 
had redeemed the land from him and Labhu 
Ram was accordingly made a party. The 

(10)128P. R. 1907;68P.L. R. 1908: 97P W r 

ifvyy 9 \ 99 • 
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suit was ultimately disposed of by the 
Chief Court and Ram Saran Das suooeeded 
in getting possession in June 1911. With 
regard to this Mr. Moti Sagar contended 
that as Labhu Ram was entitled by purchase 
to the whole and Ram Saran Das only got a 
deoree for possession of 63-64th of this khata t 
Nathu or Labhu Ram muBt, therefore, hare 
been in possession of tho remaining 1-6 4th 
and that his olient was, therefore, a co-sharer 
in this khata through Nathu. • 

Khata No. 3 comprises an area of 1800 
kanals, and on the 26th August 1907 Ram 
Saran Das obtained a deoree for possession 
of this number with the exception of 27 
ghumaong and bagh khasra No. 457, which 
bad been reserved for the use cf Nathu for 
his lifetime and wbioh was in Natbu’s pos- 
session. The trial Court writes that symbo- 
lical possession was given to Ram Saran Das 
on the 18th November 1907, but as pointed 
out by Mr. Moti Sagar there is some error 
here, for on the ltlth Deoember 190b, there 
is an order, printed at page 22 of the paper- 
hook, passed by Mr. Kennaway, Settlement 
Officer, pointing out that possession could not 
be given inasmuch as in aooordanoe with 
the terms of the deoree partition of the 27 
ghumaong and bagh had first to bo carried out 
and that suoh partition had not been effeoted. 
According to an order of the 18th May 1910 
the partition had not been effeoted up to 
that date. Nathu oertainly must be regarded 
as in possession of a part of this khata , and 
inasmuch as Labhu Ram has purchased 
11- 2ths of the whole area, it would seem 
that he is a oo- sharer with Nathu in this 
khata . 

Rhatas Nos. 3, 4 and 6 may be taken together 
They bad been mortgaged to Ali Ahmad 
and Labhu Ram had to redeem this mort- 
gage before he oonld get possession. It 
appears that Ram Saran Das brought a 
suit for redemption on the 27th April 1908 
and obtained a deoree on the 2ist November 
1908 so far as khata No. 4 is concerned. 
No 6uit relating to khata No. 6 was institut- 
ed. The defendant oertainly could not be 
in possession of khata No. t> even if be got 
possession, in execution, of khata No. 4, and if 
Labhu Ram is entitled to the equity of re- 
demption as he alleges, so far as these khatas 
are oonoerned, t seems that a declaratory 
suit would lie. 
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Khata No. 5 comprising an area of 12 
kanals must be regarded as in the possession 
of Ram Saran Das. It would seem that 
Labhu Ram at any rate was not in possession 
of this land. 

Finally there is Khata No. 13. This 
Khata represents 206 kanals of shamilat land, 
and according to the judgment of the trial 
Oonrt there has been no deoree or suit relating 
to this plot. An abortive attempt to parti- 
tion this property took plaoe in 1908, and it 
would, therefore, seem that this Khata is still 
joint. Ram Saran Das, no doubt, is a sharer 
in it, bat so also is Natha who has sold his 
rights, or a portion of them, therein to 
Labha Ram. In addition to this there is 
evidence to show that Labhn Ram is in 
possession ot a Kharas and a kotha. 

From the foregoing it appears to ns that 
the possession of the land in dispate has 
been for some time in a state of flax and that 
while Ram Saran Das is ncdoabtedely in 
possession of certain portions, Labba Ram 
has also been in possession of others and is a 
oo* sharer with Nath a in those portions that 
are in the aotnal possession of Nathu, Mr. 
Fazli-Hnssain has referred ns to Hakim 
V. Ghulam Jannat (11), Ishwari Singh v. 
Narain Dot (12), Abdul Qhafur v. Musammat 
Mehar un nissa (13), Shiv Ram Das v.Musam- 
mat Bhag Devi (14) We do not consider it 
necessary to disease the various rulings cited 
at the Bar as we are in agreement with the 
principles enunciated in them. Each case has 
to be decided on its owd* set of circumstances, 
and in the particular oiroumstanoes of the 
present oase we are of opinion that the suit 
brought by Labhu Ram is competent. No 
doubt the matter is not free from difficulty, 
but that on the whole we consider is the 
eorreot conclusion to arrive at after a con* 
sideration of all the documents and evidence 
in the oase. 

We accordingly accept this appeal and 
setting aside the order appealed against 
remand the oise to the Oouxt below for a 
decision on the merits. Costs will follow 
the event. 

Appeal accepted, 

(11) 89 Ind. Cas. 355, 27 P. E. 1917, 62 P. W. B. 

1017. 

(12) 23 Ind. Gas. 655, 12 A L. J. 40*, 36 A. 812. 

(13) 4 Ind. Gas. 856, 101 P. B 19 >0, 173 P. W. R . 
1909. 

(14) 48 Ind. Gas, 83% 118 P. R, 1918. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 870 op 1918. 

December 18, 1919. 

Present: — Mr. Justice Tudball and 

Mr. Justice Rafique. 

JAIPAL RAI — Plaintiff — Appellant 

versus 

S4HDEO RAI and others — Defendants — 

Respondents. 

Custom — Pre-emption — Co-sharers, preferential rights 
of, inter se — Wa jib- ul-arz, entry in, construction of — 
Village held on Bighadam tenure. 

The wajib-ul-arz of a village held on bighadam 
tenure provided that when a co-sharer wished to 
sell, he most first offer his share to his near co* 
sharer and in case of his refusal to any other co- 
sharer in the village, and if they refuse, he may sell 
to a stranger: 

Held, that the custom thus recorded meant that a 
near co-sharer had the first right to purchase as 
com par? d with the more distant co-sharers in the 
village, and that the co-sharers had preferential 
rights of pre emption inter se, [p. 3d, col. 1.] 

Second appeal against the deoree of the 
District Judge, Azamgarh, dated the 9th 
March 1918. 

Dr. S. N. Sen , for the Appellant. 

Mr. Kamlakant Varma , for the Respond* 
ents. 

JUDGMENT. — This appeal arises out of 
a suit for pre emption. It has been dis- 
missed by both the Courts below. The 
plaintiff, the vendor and the vendee are 
all co-sharers in the village. The plaintiff 
and the vendor are oo sharers in the same 
khata. The vendee is a co-sharer in another 
khata. The village is one held on 
Bighadam tenure. The question is whether 
or not tbe co-sharers have preferential rights 
of preemption inter se. The wa jib ul-arz 
states that when a co-sharer wishes to 
Eell or mortgage, he offers his share first ot 
all to his near oo- sharer and in oase ot 
his refusal to any other oo- sharer in the 
village and if they refuse then he may 
sell to a stranger. The record then goes 
on to say, if he sells it to a stranger in 
spite of tbe willingness of a oo-sharer, the 
latter will be at liberty to enforoe his 
right of pre-emption and to take the pro- 
perty at the market value. 0 Both the 
Courts below have held that on the faoe 
of a oustom expressed in these words the 
right of pre emption only arises in tbe 
oase of a transfer to a stranger. They 
have based their opinion on certain old 
rulings of i this Court to be found in the 
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ease of Sarain Saran Singh v. Sidh Narain 
Singh (1) and io the oase of Sheobalak 
Singh v. Lachmidor (2). There are other 
ruliDgs to the oontrary effeot. It seem9 to 
ns that the oastom clearly means that when 
a co-sharer wishes to sell he has to offer 
it first of all to his near oo-sharer. In 
other words a near oo sharer has the first 
right to purchase the property as compared 
with the more distant oo-sharer in the 
village. We do not think that the sub- 
sequent statement that in oase of a sale 
to a stranger a willing oo-sharer may pre- 
empt affeots the statement of the rights of 
oo-sharers inter se. The oase is somewhat 
similar to the oase of Qurdial v. Mathura 
Singh (3). We do not think that there is 
any doubt in the oase that the plaintiff 
has a preferential right of purchase as 
oompared with the respondents-vendees. 
There is an issue as to what is the true 
sale prioe. This issue was not decided by 
either of the Courts below. It is the 
third issue in the first Court. This must 
be deoided before we oan pass a final 
deoree in this oase. We, therefore, remand 
the issue to the Court below for deoision 
at a very early date on the evidenoe which 
is already on the record before us. The 
usual ten days will be allowed on receipt of 
the finding. 



Issue remitted. 

5 A. L. .1. 655; A. W. N. (1908) 251. 

23 A. 427; A. W. N. (1901) 120. 

6 Ind. Cae. 920; 7 A. L. J. 610. 


PATNA HIGH COURT. 

Appeals from Appellate Decrees Nos. 890 

to yl8 of 1918. 

January 9, 1920 
Present'. — Mr. Justioe Adami. 

ANANT PRASAD JHA — Plaintiff 

Appellant 

versus 

BANKE LAL KUMAR and others 

Defendants— Respondents. 

Landlord and tenant -Bent, suit for — Rent never 
paid — Lost grant— Presumption. 

Where in a suit for rent the plaintiff fails to prove 
that he has over taken rent from the defendants 
the Court ia entitled to presume a lost rent-free 
rant, [p. 37, col. 1.] 


Appeal from a deoision of the District 
Judge, Bhagulpore. 

Messrs. Naresh Chandra Sinha and L. K , 
Jha , for the Appellant. 

Messrs. Ganesh Dutt Singh and S. N. Rat , 
for the Respondents. 

JUDGMENT. — These seoond appeals 
arise out of 20 suits, which where tried 
together, wherein the plaintiff as landlord, 
claimed assessment of rent in respect of 
homestead lands only. It seems that these 
homestead lands fell in the plaintiff’s patti 
through partition, while the defendants’ 
cultivated lands fell within other pattis. 
The plaiutiff olaimed that formerly the 
defendants and their ancestors used to 
pay rent in the form of servioes and that 
they were always ready to obey the malik 
and meet his demands; that for this 
reason, as a matter of favour only, Basowri 
money was uot realised from them; the 
defendants oeased to render any servioes 
and, therefore, in 1321 F. S. the plaintiff 
demanded rent for the first time. The 
defendants refused to pay rent and, there- 
fore, these suits were instituted. Rent 
was olaimed at the rate of Rs, 1/8 per Katha. 
In the Record of Rights the holdings in suit 
are recorded as belagan, that is to say, 
as not paying any rent. The defendants’ 
denied that they had ever paid rent for 
the lands either in the shape of services 
rendered or in any other way that no 
rent had ever been paid and that the 
holdings were not liable to assessment of 
rent. They said that the lands being held 
by them rent-free from generation to 
generation the plaintiff was not entitled under 
the law and oustom to the rent thereof 

Both the lower Courts have found that the 
plaintiff failed to show that rent had been 
ever paid to the plaintiff as landlord in the 
shape o services or otherwise. Both Courts 
also held that having in view the oiroum- 
stances of the case the Court might presume 
a lost grant and the conditions making the 
hoidings rent free. On these findings the 
plaintiff failed m both the lower Courts. 
The learned District Judge found that the 
suits were barred by limitation. Before me 

• M Q A . 1 * . , . were not 

justified m coming to a finding as to a lost 

grant beoause the defendants had not rested 

their defence on that basis in their pleadings. 

It is urged that the defendants had pleaded 
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oustom and had failed to suooeed on that 
plea. The findings of both the Courts are 
that the defendants have not paid rent and 
the plaintiff admits that they have never paid 
rent. The Courts below have relied on the rul- 
ing in Natoab Ali v. Maharaja Birendra 
Kuhore (1) and Jufar Ahmed v. Maharaja 
Birendra Kishore Manikt/a Bahadur (2) 
to the effeot, that long: possession with- 
out payment of rent justifies a presumption 
of a rent free grant and a rent-free title. 
There are other decisions to a like effeot 
reported in the same Volume* of the Caloutta 
Law Journal but by reason of the faot that 
they refer to oases where the defendants 
were alleged to be trespassers they are not 
equally applioable to the present case. In 
my opinion the faot that the plaintiff failed 
to prove that he had ever taken rent from 
the defendants and did not show that he 
had ever been in possession through taking 
rent, entitled the Courts to presume a rent- 
free grant though this was not the case of 
the defendants in their pleadings. The de- 
fendents merely said that they and their ances- 
tors had held the lands without payment of 
rent for generations. 

The learned Vakil for the respondents has 
argued that the defendants never acknowledg- 
ed the title of the plaintiff as their landlord 
but the District Judge has come to the 
finding that the relationship of landlord and 
tenant did exist. The probable facts, though 
this is not asserted in the pleadings, are 
that the ancestors of the defendants held 
the lands as homestead attaohed to their 
cultivated lands and paid no rent for 
the homestead portion of them but then 
the partition came and the homestead lands 
fell in one patti And the cultivated lands in 
the other, and the defendants continued to 
hold the homestead lands without any pay- 
ment of rent. There is no reason to hold 
that the defendants should now be made to 
pay rent for these homestead lands. I agree 
with the ground given by the learned Distriot 
Judge for holding that there was justification 
for finding that the Munsif was correct in 
presuming a lost grant. It is unnecessary 
to consider the contention of the learned Vakil 
for the respondents that the suits ought to 

have been instituted in the Small Cause 

(1) 24 Ind. Caa. 424; 22 0. L. J. 124. 

(2) 24 Ind. Ca a. 319; 22 0. L. J . 126. 

^♦Refers to 22 0. L. J. — Ed. 


Court in that there had been a contract 
between the landlord and the tenants where- 
under the tenants should perform certain 
services in consideration for holding the 
land and that the tenants having oeased to 
perform those services the suits should be 
suits for compensation. In the circum- 
stances of this case I hold that the Courts 
were oorreot in holding that the lands 
were not assessable with rent and I dis- 
miss these appeals accordingly with costs 
in each case. 

Appeals dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 318 ok 1916. 

January 5, 1920. 

Present: — Mr. Justice Tudball and 
Mr. Justice Rafique. 

Sohibzada Bhai PRATAP NARAIN SINGH 
— Dependant — Appellant 
versus 

SHIAM LALL an others — Plaintiffs — 

Respondents. 

Pre-emption — Sale including portion of pre-emptor’s 
property — Pre-emptor joining in sale , effect of— Right 
to pre-empt. 

A person oannot pre-empt a sale in which a 
portion of his own property has been legally and 
validly transferred, and to which sale he was a 
party. 

First appeal from an order of the Subordi- 
nate Judge, Gorakhpur, dated the 5th July 
1916. 

The Hon’ble Dr. Tej Bahadur Sapru and 
Mr. Qokul Prasad, for the Appellant. 

Mr. hwar Saran, for the Respondents. 

JUDGMENT.— This is a defendant’s 
appeal arising out of a suit brought by 
two sons of a Hindu father primarily to 
set aside the sale of oertain property on 
the ground that it was joint family 
property and that the father was not 
empowered to part with it. In the alter- 
native a olaim was made to a right of 
preemption in the property. In this 
appeal we are concerned only with one 
portion of the property, namely, the five- 
annas, four-pies share in MaDza Gahla 
Dudhaula. The lower Court has found 
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that tbe sale made by tbe father was 
od 0 made for legal family necessity and 
that it was a sale binding upon tbe 
sons. It, however, has given tbe plaintiffs 
a decree for pre-emption in respeot to tbe 
five anna, four-pies share in Manza Gabla 
Dudhaala on condition of payment of 
Be. 9,000 within a period of three months. 
The defendant-vendee appeals and it is 
urged with considerable force on his 
behalf that in the oiroumstanoes of the 
ease the plaintiffs have no right to pre- 
empt seeing that they practically were 
parties to the sale and that part of the 
property consists of their own interests. 
This is not a case in which property has 
been 8Dld by the manager of the family 
against the wishes of the other members. 
The lower Court has found that the 
defendant has failed to establish the fact 
that the plaintiffs consented to the sale, but 
it has dearly held that the father had 
full power to transfer the property as it 
was for legal and valid necessity. The 
property is joint family property. The 
plaintiffs have not appealed against the 
deoision of the Court below nor have 
they filed any cross-objections. The sole 
question, therefore, , for us to deoide is 
whether on the faots as found the plaint- 
iffs are .entitled, to pre empt. In our 
opinion they are not. Part of the property 
which they seek to pre empt is their own 
property ;whioh has been validly transfered 
to the. vendee by a person who is legally 
empowered so to transfer it. The rest 
of the property consists of the interests 
of the father and of another step brother. 
Tbe interests of all were joint and to 
allow the plaintiffs to pre-empt wonld be 
tantamount to allowing a man to be both 
a vendor and a pre-epmtor one after tbe 
other. There has been a good deal of 
dieoussion as to whether a member of a 
joint Hindu family oan purchase a specific 
part of the joint family property from the 
joint family. It is in our opinion un- 
necessary to oome to any deoision on 
that point. We may assume for the pur- 
poses of the case that this oan be. done, 
but this, however, does not help the 
plaintiffs respondents for it leaves untouched 
the question whether a man oan pre empt 
a sale in wl^ich a portion of his own 
property has actually been legally and 


validly transferred, and in which case he 
is practically a vendor. Our attention has 
been called to the case of Raghu Nath v. 
Musammat Rabat Begam (I) but an ex- 
amination of the judgment in that ease 
will show that this point, which is now 
before us, was not raised in the ease. 
At page 642 the learned Chief Justice 
said: — “Badle was the owner of the 

entire Mahal and also the Lambardar.” 
There is nothing in the judgment to 
show that the property, sold was the 
property of a joint Hindn family, although 
the father and the son were joint. Nor 
was the point which has been discussed 
before us, even mentioned in that judg- 
ment. Even the custom under which the 
olaim was preferred in that case was a custom 
whioh gave the members of a Lambardar’s 
family a right to pre-empt when the 
Lambardar sold bis share. It was a very 
peouliar custom and we do not think that 
the oase is any authority or any guide 
to us in the present oase. The deoision in 
the ease of Qandharp Singh v. Sahib Singh 
(2) does not help us either in the present 
ease in any way. In our opinion the 
plaintiffs have no right whatsoever to 
pre-empt in the oiroumstanoes of the present 
oase. We, therefore, allow the appeal. 
The plaintiffs* suit will stand dismissed 
with costs in both Courts. Costs in this 
oase will inolude fees on the higher scale. 

, , Appeal allowed. 

(1) 8 A. L. J. 64); A. W. N. (1906) 240. 

(2) 7 A. 184; A. W. N. (1884) 326. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appial No. 48-B of 1917. 

Ootober 29, 1919. 

Present: — Mr. Mittra, A. J. O., and 
Mr. Prideaux, A. J. O. 

RUSTAM RAO and others — Pliintiffs— 

Appellants 

versus 

DINKAR RAO and others— Defendants 
_ . “-Respondents. 

Registration Act (JVI of 1908), t. 17 (3 )— Hindu 
Laxo—Jomt family- Adoption— Authority to adopt, 
ichelher requires registration — Adoption by widow 
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under authority Jrom husband— Consent of co- 
parceners whether necessary — Partition, decree for — 
Death * of co-parcener, ajter decree, effect of — Widow, 
whether preferential heir. 

A deed authorizing a Hindu widow to make an 
adoption is compulsorily registrable, [p. 42, ool. 1.] 
Somasundara Mudaly v. Duraisami Madaliar , 27 
M. SO; ISM. L. J. 283, followed. 

A Hindu widow who has not the family estate 
vested in her and whose husband was not separated 
at the time of the adoption, is competent to make 
an adoption with her husband’s authority and the 
consent of the senior surviving oo-parcener. [p. 48, 
ool. 2.] 

Kundvkuri Veerabasa va raj u v. Kundukuri Bala- 
8urya Prasada Rao, 48 Ind. Cas. 706; 21 Bom. L. R. 
288; 41 M. 998, 26 M. L. T. 1; 17 A. L. J. 34; 36 M. 

L. J. 40; 23 0. W. N. 251; 29 0. L. J. 184; 9 L. W. 243; 
1 U.P. L. B. (P. 0.) 18; 46 I. A. 265 (P. C.\ followed. 

A decree in a partition snit completely effects a 
severance of the joint states and the death of a 
party after the date of suoh a decree does not 
entitle persons who were joint before to any in- 
crement to their share, as the widow of the deceased 
person is his preferential heir. [p. 46, col. < .] 
Thandayuthapani v. Raghunatha, 10 Ind. Cas. 660; 
36 M. 289; 21 M. L. J. 240; 9 M. L T. 421; (1911) 1 

M. W. N. 223; Mahadev Laxman v. Qovind Parashram, 
16 Ind. Cas. 991; 36 B. 660; 14 Bom. L. R. 733, 
followed. 

Appeal against the decree of the Additional 
District Judge, Bilaepur, in Suit No. 26 


of 1909, decided on the 30th July 1917. 

Mr. R. N. Mudholkar , R. B. for the 
Appellants. 

Masers. M. V. Joshx and 0. L. Subhedar, for 
the Respondents. 

JUDGMENT. — For many generations the 
family to whioh this suit for partition 
relates has lived at Rajura in the Basim 
Taluq of the present Akola District. Tak- 
ing their surname from their plaoe of 
residence, the Rajurkar Naiks have long been 
known as an influential and wealthy family. 
Wanjaries by oaste, in pre British days 
they were the wardens of the passes of 
the Patoor Hills, a position of trust and 
honour, and have more recently supplied 
energetic and loyal servants to the state. 
It is unfortunate that family dissentions have 
reduoed their wealth and influence and 
that these quarrels should terminate in 
a suit for the division of property that had 
been joint for at least a century. 

The following genealogical tree explains 
the relation of the principal parties to the 
suit: — 


VYANKATRAO, 


r~ 

Dharrao. 


I I 

Madhorao, Janabai. 
married. 

Kawatabai=Dwarkabai 


I 

Bajirao. 


r 


Trimbakrao, 

r J 

Ambubai. 


Manubai. 


i n i 

Govindrao, Vithabai. Hanwantrao 

married 
Anandi. 


1 




Karajan Kao Bhimabai Uttamrao 


i 

Rustumrao 
plaintiff 
No. 1. 

I 

r 


defendant 
No. 1, 


l 


Bah&d&r Ra® 
married 
Radhabai 
defendant No. 6. 


1 


Trivikram Jagdiah Rao 
Bao plaintiff plaintiff 
No. 2. No. 3. 


r 

Dhinkarrao 
defendant No. 2. 


r 

Bakarrao married 
Sitabai defendant 
No. 7. 

Sarubai. 

:L -1 


Viewasrao 
defendant No. 3. 


1 . 

Radhabai 

defendant 6. 


Ram rao defendant 
No. 4. 


The suit is filed by Rustomrao and his 
two sons claiming an eight-annas share in 
the anoestral and family estate. Defend* 
dants Nos. 1 to 7 and No. 15 are mem- 
bers of this joint Hindu family. Defend- 
ants Nos. 5, 6, 7 and 15 are widows of 
deceased members of the family and joined 
as they are said to be in possession of 
eertain family property, apd entitled to 
maintenance. 


The 8th defendant Krishna ji Pandurang 
is the family Gumastha in possession of 
some of the estate and account books and 
papers of the family. Narayanbhat is the 
priest of the Balaji temple, a Sansthan 
belonging to the family said to be in 
possession of gold and silver idols of the 
temple and laying claim to a house belong, 
ing to the joint estate. 

Defendants Sonaji, > Jan, and Bbeosan 




lir.i = 
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Nos. 10, 11 and 12 are joined on the ground 
that they claim ownership over a family 
Gadhi and Baithak at the village of Agikheda. 
The 13th defendant Bhawanrao is in pos- 
session of a honee known as the Gend Bunga- 
low at Basim claiming an independent title 
to it, and defendant No. 14 is in possession 
of a factory site which he olaims 
as his own. Some of the immoveable 
property in suit is said to have been 
given to Madhorao, the grandfather of 
plaintiffs, and . manager, for his services 
as such. These oame to Narayanrao, the 
father, as bis personal property. He succeed- 
ed his father as manager, and was, it is 
alleged, also given land for himself. This 
land plaintiffs claim sole ownership of. 
The SaDsthan possesses certain inarn fields, 
and as the temple has always been manag- 
ed by the senior branch of the plaintiffs, 
plaintiffs olaim this right and possession 
of the temple land. Some of the land in 
suit baB formed the subjeot of proceedings 
under the preventive seotion of the Criminal 
Procedure Code and in other fields sole 
ownership is olaimed, 

After every effort had been made to 
delay the suit by procrastination and 
technical objections finally the contentions 
of the parties led to no less than 31 
issues, dealt with by the lower Court in 
a lengthy judgment of sixty-five paragraph?. 
It is unnecessary for us to enter into 
much of the defences raised as it will 
be sufficient if we confine ourselves to 
suoh matters whioh have been pressed in 
appeal. It was pleaded inter alia that 
Dinkarrao, the natural son of Uttamrao, 
had been given in adoption to Dharrao 
the son of Yyankatrao, and that Yishwasrao 
the second son of Uttamrao had been 
adopted by Hanwantrao and that these 
adoptions had been with the first plaintiff’s 
consent. Consequently the share olaimed by 
the plaintiffs’ branch in the family pro- 
perty was a one-sixth and not a one-third. 
These pleas have prevailed and in a prelimi-' 
nary deoree, the share of the plaintiffs has 
been fixed as a 1 /6th. 

The lower Court’s findings may be 
summarised thus: — 


Plaintiffs’ allegation of gifts of oer 
lands to Mad ho and Narayan by 

fi a u been held nofc eeta blis] 
Part of field survey No..i 8 of R a 


was found not to belong to the family. The 
family has failed to establish any case 
against defendant No. 9 but the Gadhi 
and Baithak at Agikheda in possession of 
defendants Nos 10 to 12 are the anoes-tral 
property of the Rnjorkar family. The 
Gend Bungalow at Basim was held to 
belong to the family as wafl the factory 
site at Akola. The plea that some fields 
were the self-acquired property of Dharrao 
was held not proved and the sites and 
houses shown in list (101) and the Hall, 
Diwarkhana, Sopa and Parkot of the 
house at. Rajura are held family pro- 
perty. In the absence of proof the 
admissions of parties as regards joint 
moveables were accepted, and the property 
in possession of the criminal Court held 
liable to partition. The allegations that 
plaintiff No. 1 had received Rs. 25,000 worth 
of ancestral ornaments, and had recovered 
outstandings to the extent of Rs. 16,000 
were held not established nor had it 
been shown that defendants were in 
possession of certain pawned property. 
S. No. 53 of Ansing said to have 
been sold by plaintiffs was held 

to be family property, the sale not 
beiDg proved and S Nos. 63 and 64 of 
Regaon alleged to be the self-aoquired 
property of Bahadur Rao, the nine fields 
at Dholi, S. Nos. 5 and 90 of Akot 
Gadhi eaid to belong to Hanwantrao 
exclusively and Nos. 29 and 36 of Regaon 
and S. No. hi of Chelka claimed with 
the property mentioned in lists 3 and 4 
by the plaintiffs as their own were held 
to be joint family property. 

Radhabai defendant No. 15 was found 
to be the legally married wife of Dharrao 
and a belated plea that the plaintiffs 
I'oe. 2 and 3 have no locus standi, they 
teing the ohildren of an illegal marriage 
of Rustumrao with a distant oousin was 
brushed aside on the ground that involving 

as it did questions of fact it had teen 
made too late. 

The 28th issue running “Did any of 
the men hers of the family oommit waste 
of the joint family property? If so, hy 
which of the members and what is its 
value? Is such member not liable to 
acocont for it?” was held not proved. 

As the evidence gave no idea as to the 
Mice of the property, cash, ornaments, cattle 
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or money lent, the actual account was left to 
be made in the proceedings preceding the 

final deoree. . 

Defendants Nos. 5,6, 7, and 15. the widows 

of the family were given Rs. 30 a mon‘h 

as maintenance with arrears, the said amount 

being ft ebarge on the family property, 

and they are allowed to live in the family 

houses. The name of the third plaintiff 

was struok off on the ground that having 

been adopted into another family he had no 

place in his own. 

The 13th defendant Bhawanrao 
appealed, First Appeal No. 4-t-B of m 7 , 
against the deoision in reference to t le 
Gend Bunglow at Baum and on the 5th 
July 1918, we directed that the case as 
regards this bunglow he tried de novo. W e 
have before us for decision two *PPe»K 
one No. 48 B of 1917, filed by the plaint iftfl 
and the second No. 50 B of 1917 hied by 

Anandibai and Radbabai widows of Bnan- 

wanrao and Bahaduirao respectively, in 
the former appeal cross-objections have 
teen filed by Dinkarrao, Vishwasrao and 
Ramrao, and Sitnbai wife of Bakarrao and 
in Appeal No. 50 B by Dinkarrao and his two 

brothers. • , , , 

For the plaintiffs the factum of the 

adoption of Dinkarrao and Vishwasrao is 
admitted but it is argued that the widows 
oould not legally adopt as Uttamrao on 
the 27th January 1905 gave notice demand- 
ing a partition, and as Dinkarrao was 
adopted on the 16th May 1905. and V. ah was 
on the 19th April 1905, namely, after 
notice, it ia contended the adoptions 
are not valid. We see no force in this 
contention. The genuineness of Li- 
bibit D-l dated the 1st March lb7U. by 
Dharrao authorising bis widow to make 
an adoption is denied. At the time of the 
adoptions Rustumrao was the only adult 
male with the exception of Uttamrao in 
the family, and it is argued that Eastern, 
rao’s consent was not obtained to it. 1 he 
dooument was not mentioned until 1905 
being with RadVabai for all these years 
and given to Uttamrao at the timeofadop- 
tion. The length of time between the 
authorisation and the adoption throws, it was 
argued, great f uepic.on on the letter This 

letter runs: — 

“It is hereby irfrrrrud from Dharrao 
yosbv.Brtrao Naik, Tarf Kajar that I baye 


no male issue. If any male ohild is 
barn to any of my four younger brothers 
Madhoraoji. Trirabakraoji, Govindraoji and 
Hanwantraoji and if there are more sons 
than one to any of them you should make 
a choice of one of those sons and take 

him in adoption according to the oa9te cus- 
tom. If unfortunately my four brothers 
have not got two sons and if my nephew 
has got two sons you should make a selec- 
tion of a good boy out of them and take 
him in adoption for me and continue my 


uame. By doing so 
having secured room 
according to Hindu 


it would amount to 
the spritual world 


in 


Law. My mind con- 
vinces me that my four younger brothers 
would give their oonsent to this act of 
mine and they would make their signa- 
tures on the writing wbioh ia written 
below and Trimbakraoji and Govindraoji 
would also make their signatures and return 

this writing to me.” 

* # * * 

“We the undersigned younger brothers 
of Dharrao. We are not against the 
wishes of Dharrao. As stated by him he 
has exeouted a writing in favour of Radhabai 
Wahinisaheb (brother’s wifs) to make the 
adoption and we all aooept the same. We 
shall not interfere in any way. We shall 
not act against the wishes of Dada Sabeb 
(elder brother).” 

It is argued that Madhorao had two 
sons at the time NarayanraO and Uttam- 
rao* who were born in lb70. That, how- 
ever, is the year of the letter, and there is 
nothing to show that Madhorao’s sons were 
born before or after the date of the letter. It 
is further ooDtended that the fact of the letter 
not having been mentioned in the deed of 
adoption points to it being manufactured 
after that oereraony took place. That 
dooument whioh was drawn up by a well- 
known Berari Pleader Pandnring Govind 
oertainly does not mention the letter but 
it does mention Dharrao’s permission to 
adopt. 

Muoh the same arguments are advanoed 
against Exhibit D 2 whioh has been translated 
as follows: — 

“Anandi widow of Hanwantraoji Naik 
Ra jurkar is hereby informed that I have got 
no male issue. Therefore, if Narayanrao or 
Uttamrao gets any male issue, you should 
take one boy of them in adoption for me 
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and continue my name, as I am not keapin? 
good health, yon are informed by this 
writing. Therefore, you should keep in mind 

the above and take proper aotion.” * 

• * * 

“My elder brother Govindraoji Raosaheb 
and my nephew Narayanraoji would give 
their full oonsent to what is stated above and 
I am quite sure that they would make their 
signatures.” 

Hanwant is said to have died three 
years later, and the faot that the dooument 
did not mention the sons of Narayanrao and 
Uttamrao is commented on. But these are 
apparently born in 1870, but when is not 
olear. It is further contended that Hanwantrao 
as a Sub Registrar would have known that the 
dooument required registration for the regis- 
tration of this dooument as held by the lower 
Court is compulsory; Somasundara Mudaly 
v. Duraitami Mudaliar (I). It is further 
contended that oral evidence oannot be 
admitted under section 91 of the Evidence 
Act, for the dooument comes under the term 
grant. We do not think that the dooument 
oan be termed a grant but it is dearly not 
admissible in evidence and cannot be proved. 

Much oan be said against the two letters 
on the grounds that there was no reason for 
Dharrao or Hanwantrao to adopt. But it 
seems that at the time Narayanrao and 
Uttamrao were the only sons, if they were 
then alive, to the six brothers. The estate 
being a large and historical one the 
two men may well have looked ahe&d. 
The length of time allowed to lapse before 
the permission was taken advantage of is 
another faot against the authenticity of the 
letters and their late production, they were 
not filed with Exhibit D-8 until the 22nd 
December 1913, also raises suspicion. On 
the other hand plaintiff has made no attempt 
to show that the signatures on Exhibit D- 1 
are in faot forged. Hanwantrao was a Sub- 
Registrar and Treasurer, Govindrao a Tahsil- 
dar and Trimbakrao an Extra Assistant 
Commissioner, and hundreds of signatures of 
each must he in exiBtenoe, a faot that would 
make the work of a forger difficult, for the 
opinion of an expert in handwriting oould 
have been taken. There is, however, evidence 
and from persons well known to the signa- 
tories whose evidence it is difficult to dis- 

0) 27 U. 80 18 U. L. J. 2b3. 


believe. D. W. No. 2, Dawlatrao, a Tahsildar 
who knew both Hanwantrao and Govindrao 
wel],swear8 to their signatures. D. W. No. 12, 
Narayan, identifies Hanwantrao’s signatures 
on the same dooument; D. W. No, 13, Kondu, 
identifies both signatures as does D. W. 
No. 14, Pnnjaji, a Sub- Inspector of Polioe and 
there is further the evidence of Musammati 
Anandihai and Radhabai as to the permission 
from Hanwantrao. We oannot bold that 
this mass of evidense is unreliable, or that 
all the witnesses are mistaken'.- There is 
no rebutting evidence and we think with the 
first Court that the authority of Exhibit D-l 
has been sufficiently established and also that 
Hanwantrao did give permission. There is, 
moreover, evidence whioh shows that Rustum- 
rao did in faot consent to the two adoptions. 
It must be bcrne in mind that Uttam-ao and 
Rustumrao with their sons were then the 
surviving members of the family and the 
faot that Rustumrao consented to the 
adoption against his own interests points to 
his considering himself bound by the authori- 
zation given by his grand uncles. Though 
Exhibit D-2 is inadmissible in evidence we 
know of nothing to prevent the widow from 
proving that oonsent in fact was given. It is 
oantended for appellants that Exhibit D 8 
is a forgery. It is a letter from Rustumrao 
to Uttamrao dated the llth April 1905, 
that is, just before the two adoptions in whioh 
his oonsent to the coming adoptions is very 
clearly expressed. It is argaed that because 
Rustumrao gave the notice Exhibit D 17 to 
Uttamrao on the 27th January 19J5, he 
oould not have sent the letter Exhibit D 8 in 
April, but there is no valid reason why he 
should not. Rustumrao admits that in this 
case the signature is like his, but oannot 
state positively; now surely ’he must know 
whether it is his signature or not and the 
absence of a direct denial makes us believe 
that he signed the letter. There is also 
other evidence; Exhibit D 5 dated the 8th 
October 1914 is an application by Rustumrao 
to the Deputy Commissioner in whioh he 
states that the wife of Dharrao had wi'h 
Dharrao’s permission taken Dinkarrao in 
adoption* The application asks that Dinkarrao 
may, therefore, be given the Patelki and 
Patwanship of certain villages. The re- 
spond< nt relies rn Exhibits D-5, D-6, D 7, 

- aod D18. D-6 is the examination of 

Rustumrao taken in Revenue Case No. 25-XI 
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of 1915. He there admitted that Radhabai 
had permieeion from her hoeband to adopt 
a ehild from the family and D 7 >8 the 
Taheildar’s report in the ease. D lfeiB the 
statement made by Rastumrao °° » b ® 18 " 

May 1916, in Oivil Smt No. 72 of 1912. 

He there admitted his signature on Exhibit 
D 8 and stated with referense to his statement 

before the Tahsildar that » “ ad ° ° nde ' 
the inflnenoe of liquor. Exhibits D-5 and 
D-6 were admittedly made m view of a 
oompromise then being considered but that 
(aet does not warrant the assumption that 
they contain false statements 

Mabadeo (D. W. No. 9) swears to the signa- 
to™ onThe letter of the 1 1 th A pril 1205. being 
Ruatamrao’s. We have no hesitation n 
finding that Rustumrao gave his oonsent to 

both adoptions. ... . # 

It is next contended that the consent of 

the two husbands, Dharrao a D d Hanwantrao 

does not extend beyond their own lives, and 

that any oonsent given by Rustumrao won d 
not bind hie minor sons. We are referred 
to Collector of Wadura v. Moottoo Rama- 
lingo &athupathg 12), Manx v. SMarayar C3). 
Bao Rama Rao v. Naranmha Nayanxm I'eru 
(4) and Madana Mohana Ananga Bheema Ueo 
Ketari v. Purwhothama Ananga Bheema Deo{b) 
as authorities for determining what family 
oonsent is reqoired to an adoption by a widow 
in a oint family. We have no doubt that the 
husband’s authority, provided the assent of the 
nearest members of the joint family is ob- 
taiced, continues after the husband s death; see 
Bachoo Rurktsondas v. Mankorebat [6 ) t Chandra 
V. Oojarhai (7), Surendra Nandan v. Satlaja 
Kant Do# Mahapatra (8). The oonsent of 
Rustumrao to the two adoptions has been 
proved and there is authority for the pro- 
position that his oonsent binds his minor 
gone. The oonsent of every kinsman 10 °° fc 
essential. The assent of the head of the 
would suffioe: Collector of Madura v. 


I9\ 19 M I A. 897, 1 B. L. B. 1 (P. C.); 10 W. R. 
17 (P. 0.); 2 Bar. P. 0. J. 361; 2 Suth. P. C. J. 135; 20 

E '(3) 19 9 ind. Oas. 663; 86 M. 146, 24 ■ M. L ■ 

(4) 28 Ind. Cas. 392, 28 M. L J. 803, i 2 L. W. 280. 
(6) 24 Ind. Cas. 999; 27 M. L. J. 306; 16 M. L. 1. 

413; 38 It* 1106. _ a hyt i i p W N 

fa\ Qi xi (P 0.)i 34 X. A. 107; in. 

JfV K. 3* W M. L. J. 313; 9 Bom. L. K. 

646; 6 C L. J. 1 . 

(71 U B. 463. 

(8) 18 0. 886 at pp. 396, 897. 


Moottoo Bamalinga 8athupathy (2) and in the 
oase of an undivided family it may be that 
the assent of the senior Sapinda having the 
status of managing member would be equiva- 
lent to the assent of the family and 
sufficient: Subrahmanyam v. Venkamma (9). 

It seems to us that the law is that a Hindu 
widow who has not the family estate vested 
in her and whose husband was not separated 
at the time of his death is competent to adopt 
a son with the husband’s authority and the 
oonsent of the senior surviving oo paroener 
Kundukuri Veerabasavaraju v. Kundukuri 
Balasurya Fraeada Rao (10). It has been 
here held that both widows had the authority 
of their respective husbands, and adopted 
with the oonsent of Rustumrao, the senior 
member of the family. Rustumrao, it is clear, 
has admitted the validity of Dinkarrao’s adop- 
tion. We find Rustnmrao’s oonsent to the adop- 
tion binds his 6ons. Rustumrao is said to be a 
drunkard and every aot attributed to him in the 
present case has been ascribed to his being 
under the inflnenoe of liquor. We cannot aooept 
this as a reasonable explanation. There is 
no foroe in ground No. 6 of the memorandum 
of appeal for appellants called no evidence on 
the 4th, 5tb, 7th or 27th issue. It is not 
here contended that Radhabai was not the 
legal heir of Dharrao, and it is not denied 
that if both adoptions are held valid, appel- 
lants are only entitled to a l/6th of the estate 
they being entitled to a-fourth should either 
of the two adoptions be held invalid. The 
main appeal, therefore, fails and is dismissed 
with oosts. 

With regard to the cross- objections the 
parties are agreed that as regards the last 
four items in lists both R and V of the decree 
the 1st defendant should be held liable only 
for suoh incomes as he may have actually 
reoeived. The items mentioned in V do not 
seem to have been arrived at after a judi- 
cial inquiry but seem to have been oopied 
from the plaint. The use of the word 
“about” negatives the idea of this being a 
judicial finding and is not to be treated 
in further proceedings as a binding adjudi- 
oation. We understand the word * now” 
in item V in the following sentenoes “now 

taken hy the defendant” to mean taken 

(9) 26 M. 627; 13 M. L. J. 289. 

(10) 48 Ind. Cas. 706; 21 Bom. L. B. 288; 41 M. 
998, 26 M. L. T. 1; 17 A. L. J. 34; 86 M. L. J. 40; 23 
0. W. N. 251; 29 0. L. J. 184; 9 L. W. 248; 1 IJ, P. 
L. B. (P. 0.) 18, 46 I. A. 266 (P. 0.). 
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sinse his appointment as a Receiver.” This 
should be oorreoted to “if received by the 
defendant”. Objection is taken to item J 
of the deoree whioh deals with cattle in 
the possession of the let defendant. Issue 
No. 14 deals with this question and the Judge’s 
deoision is to be found in paragraph 46 of 
the judgment, but despite the fact that 
the defendant admitted possession of only 
one pair of bullocks, two buffaloes, one 
pony and a cow, the deoree mentions no 
less than thirty-seven animals in accord- 
ance with the schedule attached to the 
plaint. In lieu of these items the deoree 
should show the animals admitted together 
with the value now put down by the re- 
spondents under R, that is, one pony Rs. 25, 
one pair of bullooks Rs. 50, two she- 
buffaloes Rs. 60 and one cow Rs. 15 — total 
Rs. 150. 


As regards the ornaments in schedule 
L of the deoree this was the subjeot- 
matter of issue No. 15 and the lower 
Court’s finding is in paragraph 27 of its 
judgment, namely, that no evidence has been 
given on this point. The defendant No. I 
admitted possession of certain ornaments 
to the value of Rs. 1,000 claiming them to be 
his wife’s Stridhan. No details have been 
given as to the ornaments, and it is imposi- 
ble in the absence of evidence to find that 
they were his wife’s Stridhan. Defendant 
No. 1 should be held responsible for the 
Rs. 1,000 (one thousand), the value of the 
ornaments admittedly in his possession. I n 
place of the items in the sohedule the 
following should be shown “ornaments 
valued at a thousand rupees of their 


Sohedule Q of the deoree deals with pro- 
fits from a money-lending business. The 
items are shown as in the possession of 
defendants Nos. 1 and 9. We understand from 
both parties that defendant No. 9 is Krishnaii 
who is now No. 8 On this head defendant 
No. 1 only admitted reoeiving \ 000 

* i *. « prior to the institution of 

the Bmt, and no aooount has yet been taken 
ot subsequent reooveries. The valuations 
soown against the items in Q are again 
oop.ed from the plaint. In the absenee of 
evidenoe defendant No. 1 oan be held liable 
to the amount he has admittedly reoievsd 
before suit, namely, Rs. 1,000 (one thousand) 


Aoeounts should be taken in the further 
proceedings to asoertain as to what was 
realised sinee the institution of the 
suit. 

The heading of list III of the deoree 
runs: — 

List of the property on whioh plaintiffs 
alone have got their right and whioh is in 
possession of defendant No. 1.” 

This heading whioh is again copied 
from the plaint without advertenoe to the 
findings in the suit is misleading. As re- 
gards the B list “Balaji’s temple with 
idol and other artioles worth about Rs, 
1000” is dearly not a divisible asset. It 
should be declared as belonging to the family. 

Again the description given in A of this 
item has been copied from the plaint. 
Ibis should be struck out. As regards O 
in Sohedule III, if this is not already in- 
cluded m the somewhat vague description 
of R in the list 1, the 1st defendant 
has no objection to it. except that the 
value put down in an approximation we 
accept the plaintiffs’ contention that the 

S inol ° de in the ineome 

under tbs heading of all fields mentioned 
in the plamtiffs Sohedule 1. No altera- 
tmn need, therefore, be made in C of list 

Objection is taken to the 
in the deoree of the fields 

issue. Nos. 25 and 26. It is 0D tne 
ff d fbf 8 ' e ,“ b0dl ! d ! D Paragraphs 57 and 58 

the .lodgment that survey Nos. 29 and 56 

of Rajnra and survey No. 52 of Chelka 
are to be divided. They were through in! 
advertenoe not shown in the deoree. They 

“ «* »• ~ 

abJnd'nn^ 0bie 4 ° ti0n iD tbe memor andnm is 
abapdoned As regards the 6th it 

Ts d°°V, ende< l s’h®* 88 Plaintiff No. 3 

Jagd'shrao had been given to another 

family in adoption he shonld be etrnok off 

from the present snit. We can dTsnose 

that the d° n,en ‘ i0n u 0D ‘ be 8hort *™und 

or on his blh 8 ST ! “ e0D ‘ ed by Jagdishrao 

or on bis behalf only aa long as he is the 
eon of his natural father. If he has been 
validly adopted out of the fsmil u 

a. Th.'Tt, ;; 

stand now ^ ad L °P t!oD is . we nnder- 
, nR d ' D ° w pending before the High Conrt 

Bombay. Objeotion is further taken to 


non- inclusion 

oovered by 
clear on the 
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certain observations made in paragraph 61 
of the judgment which deals with issue 
No. 30, a general issue. We understand the 
learned Judge to mean that the value of 
the money-lending business is to be sub- 
sequently ascertained. We do* not agree 
with him that any further inquiry can be 
made with regard to oash and ornaments. 
That further inquiry must be oonfined to 
what has been received subsequent to the 
institution of the suit. We think it fair 
to make each party to bear its own costs 
of the oross-objeotions. 

There remains the appeal of Anandibai 
and Radhabai who olaim that their main- 
tenance be raised to Rs. 500 a year. The 
oross-objeotion of Sitabai is to the same 
effeot. Dinkarro, Yishwasraoand Ramrao file a 
cross objection contending that the allowance 
be reduoed from Rs. 30 to 20. The direct 
evidence on the yearly income from the 
estate is not very convincing but what 
there is shows it to be some ten thousand 
rupees a year: see statements of D. W. No. 2 
Dawlatrao and D. W. No. 5 Rajaram; D. W. 
No. 14 Punjaji makes the income as high as 
Rs. 17,000 to IS, 000 per annum but there 
is no corroboration of this statement. We 
take the inoome to be Rs. 10,000 and 
looking to the status of the family think 
that the allowance for eaoh of the four 
widows should be Rs. 40 a month from 
the date of our deoree and direct accord- 
ingly. We understand that these widows 
have hitherto lived with members of the 
family. 

The deoision of the lower Court is 
dated the 20th August 1917, and on the 
2nd Ootober 1918, Rustumrao and his 
brothers put in an application stating that 
Ramrao respondent No. 3 was dead and 
olaiming that Ramrao’s l-6th share now 
comes to them. As Ramrao was alive 
when this deoree was passed and the 
deoree of the lower Court effected a 
severance of the joint status the plaintiff- 
appellants are not entitled to any increment 
of their shares by reason of his subsequent 
death ; his widow in a divided family suoh 
as the family must be regarded since the 
date of the lower Court’s deoree is the 
preferential heir and she is joined as 
Ramrao’s legal representative. The point 
is) settled J. by authority; we refer to 


Thandayuthapani v. Raghunatha (11) and 
Mahadeu Laxman v. Qoiind Parashram (12*. 
We, therefore, hold that there is no force in 
the petition of the appellant dated the 2nd 
Ootober 191b’. 

We dismiss the appeal of Rustumrao 
and his sons with costs. We allow the 
appeal of Anandibai and Radhabai and 
modify the deoree of the lower Court. So 
far as Anandibai is concerned she will 
get her mainlenanoe from the date of this 
decree from her adopted son and the 
amount of future maintenance decreed will 
be a oharge upon the share of the pro- 
perty to be allotted to her adopted son. 
Similarly, Radhabai, the widow of Bahadur 
Rao, will get her future maintenance from 
the widow of Ramrao and the plaintiffs 
and the amount of future maintenance 
deoreed to her is made a charge on the 
property to be allotted to the plaintiffs 
and the widow of Ramrao. The amount 
of future maintenance deoreed to Sitabai, 
widow of Bakarrao, will be a charge on 
the entire property in suit. The costs of 
Anandibai and Raahabai’s appeal and 
Sitabai’s cross-objections are to be paid cut 
of the estate. 

The costs of the oross-objeotion of 
Dinkarrao, Vishwasrao and Rambhabai 
widow of Ramrao are to be paid by tie 
parties incurring them. 

Appeal dismissed. 

(11 J 10 Ind. Cas. 660; 35 M. 239; 21 M. L. J. 240; 9 
M. L. T. 421; (1911) 1 M. W. N. 223. 

(12) 16 Ind. Cas. 991; 36 B. 650; 14 Bom. L. K. 
733. 


ALLAHABAD HIOH COURT. 

Civil Miscellaneous Reference No. 197 

of 1918. 

May 20, 1919. 

Present Mr. Justice Walsh and 
Mr. Justioe Stuart, 

KALYAN MAL AND others — 
Petitioners 
versus 

KISHEN CHAND— Opposite Party. 

Contract -Bailment or deposit— ImpMed promise lo 
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return goods on demand - Possession of bailee or 
depositee, when unlawful— Suit by owner, nature oj— 
Limitation Act (IX of WO*), Sch. I, Arts. 49, 60, 145 
Suit to recover property bailed or deposited — Con- 
tract or tort— Limitation. 


It is an implied term of every contract of ’ bail- 
ment or deposit that the goods bailed or deposited 
shall be returned on demand, and the failure to 
return them is a breach of contract. If a demand 
for the retarn of the goods is not complied with, 
the possession of the bailee or depositee becomes 
unlawful and the owner may sue in detinue but it 
is also open to him to sue in contract or in tort, 
[p 47, col. 2.1 

A suit to recover specific coins entrusted to a 
bailee, or their value is for the purpose of limitation 
governed by Article 60 of Schedule I to the Limita- 
tion Act. [p. 47, col. 2-3 .... 

The period of limitation for a suit against a 
depository to recover property,— pictures and manu- 
scripts,— is provided by Article 145 of Schedule I to 
the Limitation Act, but when upon demand the 
property is not forthcoming, the suit may be 
treated as one in tort and Article 49 of the Schedule 
would furnish the period within which the suit must 
be brought. In the latter case limitation would 
begin to run from the date on which the goods are 
demanded and are refused. [p. 47, col. 2 ; p. 45, col. 1.] 
Civil miscellaneous reference, under 
section 18 of the Ajmere Courts Regulation 
No. 1 of 1877. 


FACTS. — The plaintiff brought this 
suit in forma pauperis against Rai Bahadur 
Seth Sobhag Mul and Musammat Chun 
Kuer the parents of Kuar Kalyan Mai and 
Musammat Raj Bai the present applicants 
to recover Rs. 9,200 the equivalent of 400 
gold mohurs entrusted to Musammat Chun 
Kuer through her husband Rai Bahadur Seth 
Sobhag Mul and Musammat Raj Bai and 


daughter were brought on record as heirs 
of Musammat Chun Kuer under that Court’s 
order, dated 21st July 1912. 

On the 6th February 1913, the plaint* 
iffs suit was registered hy the Court of 6rst 
instance for trial. 

4. The defendants (applicants) filed a 
joint written statement contesting that the 
olaim was barred by time that the suit was 
untenable for want of a competent and sub- 
sisting cause of action that the suit was bad 
for multifariousness, misjoinder of defend, 
ants and of causes of action; that the 
allegations made in the first four clauses of 
the plaint were not admitted, that Kuar 
Kalyan Mai and Musammat Rai Bai were 
not the legal representatives of their deoeased 
mother Musammat Chun Knar. 

The Court of first instance framed 
seven issues. Nos. 1, 2, 3 and 6 were as 
under : — 

(i) Did the plaintiff entrust 40J gold. 
Mohurs to the defendants as alleged in 
paragraph 1 of the plaint? 

(tt) Did the plaintiff entrust to the 
defendants pictures, books and other silver 
articles valued at Rs. 2,827 ? 

(tu) If so, when, and are these transac- 
tions in thenature of trust and exempt from 
the operation of the Limitation Aot? If they 
are not of the nature of trnst is the suit 
within time? 

(w) Are the defendants Nos. 2 and 3 
legal representatives of their deoeased 
mother Musammat Chun Kuer ? 


certain silver articles and pictures, etc., 
alleged to have been entrusted to Rai 
Bahadur Seth Sobhag Mul or Rs. 2,827 on 
aooount of their prioe. 

The suit being in forma pxuperis an 
enquiry was first instituted as to the truth 
of the plaintiff’s pauperism but the applioa* 
tion for permission to sue as a pauper was 
rejeoted by the Court of the Extra Assistant 
Commissioner, II, Ajmere, on 29th Maroh 
1912. This order was, however, set aside on 
revision side by the Hon’ble the Chief 
Commissioner, Ajmere Mersvara, on 22nd 
August 1912, and the plaintiff was allowed 
to sue as a pauper During the pendency of 
the revision in the Court of the Hon’ble the 
Chief Commissioner, Musammat Chun Kuer 
(defendant No. 2) died on 25th May 1912 
aqd her son (Kuar Kalyan Mai) and married 


The Court of first instanoe held that 
the plaintiff did entrust 409 gold mohurs 
and other articles as alleged in the plaint 
that the transactions were in the nature of 
trust and 'governed by section 10 of the 
Limitation Act or if they were not of the 
nature of trust they were of the nature of 
deposit and were governed by Article 60 of 
the Limitation Act: that the plaintiff had a 
cause of action against all defendants that 
the suit was not bad for multifariousness 
and for misjoinder of defendents and of causes 
of action, that the defendants Kalyan Mai 
and Musammat Raj Bai were the legal re- 
presentatives of their mother Musammat 
Chun Kuar and that the plaintiff was 
entitled to the relief claimed and accordingly 
it deoreed the plaintiff's olaim with costa 
against all the defendants, 
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In appeal the Appellate Court oonfirmed 
and upheld the findings of the Court of first 
instance on the said issues and dismissed the 
appeal with eosts. 

As the judgment of the original Court 

decreeing the plaintiff’s olaim was oonfirihed 

hy the Additional District Judge, Ajmere, on 
questions of law the oase is submitted on 
the motion of the defendants to the High 
Court, Allahabad, for favour of opinion on 

the following points:— 

(») Whether the transaction relating to 

4C0 gold mohurs is on faots found a oase of 
an express trust within the meaning, of 
seotion 10 of the Limitation Aot or is it a 
oase of a deposit with the Banker ? 

(**) If the latter (i e. a deposit with the 
Banker) by what artiole of the Limitation 
Aot is it governed r 

(tit) Is the order of the Hon’ble the 
Chief Commissioner appointing the applicants 
to be the legal representative of Musam» 
mat Ohon Kuer not binding in the further 
proceedings in the oase P And are the 
applicants not legal representatives under 
seotion 2 (11) of the Civil Proeednre Code 

and the Hindu Law ? 

(»v) Whether the Original and the Appel- 
late Courts have rightly construed Exhibits 
A and B (letters written by Musammat 
Chun Knar and Seth Sohbag Mul)P 

10. With regard to 1 my opinion on the 
points unde* reference I beg to state that I 
adhere to the views expressed in my judg- 
meet, dated the 20th June 1917. 

Messrs. M. L. Agarwala and Bhagtoon Das t 
for the Petitioner. 

The Hon’ble Dr. T. B. Sapru and Mr. 
Kamla Kant Varna , for the Opposite Party. 

JUDGMENT. — This is a reference under 
seotion 18 of the Ajmere Courts Regulation 
I of 1877. In our opinion, on the faots whioh 
have been found, the oase is remarkably dear 
and simple. The Courts of Ajmere have 
taken the right view though they have not 
expressed very happily the preoise artioles 
under the Limitation Aot which they think 
destroy the defence set up. The faots show 
that there were originally two contracts of 
bailment under section 43 of the Indian 
Oontraot Aot ; 400 gold mohurs having been 
entrusted to Musammat Obun Kuar, to some 
extent, through her husband, and oertain 
pictures and. manuscripts to Sobhag Mai, for 
specific purposes. Those contracts of bailment 


or deposit conferred upon the person to whom 
the goods were entrusted, variously called the 
bailee or the depositee, lawful possession, to 
entitle the owner to sue and re-possess himself 
by suit of the goods, or to reoover damages 
for their loss; if they are not restored to him be 
must make a demand. He may, of oourae, sue 
in oontraot. It is an implied term of every 
such oontraot that the goods shall be return- 
ed on demand. The failure to return them 
is a breach of oontraot. On the other hand 
he may sue in tort, and from the moment he 
makes a demand for the return of the goods, 
if that demand is not complied with, tho 
possession of the person, the depositee or 
bailee, beoomes unlawful, and the owner 
may sue in what is called detinue. To con- 
stitute a cause of action for detinue he must 
make a formal demand for the goods. Once 
these principles are understood the applio&< 
tion of the appropriate artiole of the Statute 
of Limitation beoomes simple. We do notr 
think that seotion 10 of the Limitation Aot 
has anything to do with it. So far as the 
gold mohurs are concerned, we think Artiole 
60 applies. The plaintiff elected to treat 
them as money. Specific coins entrusted to 
a bailee for a given purpose to be returned 
in specie may constitute moveable property. 
They are also money. We do not agree with 
the Courts below that the oase has anything' 
to do with deposit with a banker, but so far 
as the olaim for the gold mohurs or their 
value is concerned, it is clearly a suit for 
money deposited under an agreement that it 
shall be payable on demand. The Statute 
begins to run when the demand ismade,- 
The demand in this oase was made within 
three years of the commencement of the suit. 
So far as that portion of the suit is oonoerned' 
the defenoe failed. 

With regard to the priotures and manu- 
scripts we think that the oontraot was" 
clearly one of deposit and that the suit 
is covered by Artiole 145 being one against < 
the depository to reoover the moveable pro- 
perty deposited. The period for that suit 1 
provided by the Limitation Aot is 30 years. 
This suit is, therefore, within time so far as 
the piotures and manuscripts are oonoerned. 
Inasmuch as a demand for the return of the 
goods has been found to have been made and 
they are not forthcoming, the suit may be 
treated equally in the alternative, as one in 
tort, and Artiole 49 would apply to such a suit, 
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being a suit for the return of specifio pro- 
perty wrongfully detained. The period 
for that suit begins to run when the de- 
tainer’s possession becomes unlawful. 
Being lawful in its origin it does not beoome 
unlawful until a demand is made and re- 
jected. 

The answers to the questions in referenoe 
must, therefore, be as follows : — 

(1) With regard to the 40 J gold mohurs 
Article 60 applies. 

(2) The answer to question No. 2 is: It 
is not a deposit with a banker, but Article 
49 or Article 145 are equally applicable 

(6) The answer to question No. 3, 
namely: Is the order of the Hon’ble the 
Chief Commissioner appointing the appli- 
cants to be the legal representatives of 
Musammat Chun Kuar, Dot binding in the 
further proceedings in the case ? and are 
the applicants not her legal representatives 
under seotion 2 (11) of the Civil Procedure 
Code and the Hindu Law ? 

The answer is No. 

(4) The answer to question No. 4 is Yes. 
One matter has been brought to our atten- 
tion which is not referred to us and which, 
therefore, the Courts at Ajmere can, if 
they please, disregard entirely. The legal 
result of the suit obviously would be 
applying the principles of common law, if 
Musammat Chun Kuer were sui juris and she 
and her husband were separate, and parties 
to separate oontraots, bound by their own 
rights and obligations in respect of their 
respective estates, that the suit in regard 
to the 400 gold mohurs should be deoreed 
against the heirs of Musammat Chun Kuer 
in reapeot of her estate in their hands, 
and the suit as regards the manuscripts 
and the pictures should be deoreed against 
the heir of Sobbag Mul in respect of the 
©state in his hands. But it is needless to 
point out to the Courts at Ajmere that if the 
family is in fact a joint Hindu family and 
the Musammat had no separate estate of 
her own, the question does not arise. 

Our attention has been drawn to the form of 
the decree which seems consistent only with 
the family having been either found as a 
faot or treated as a common ground between 
the parties, as being a joint family i n which 
ease, the decree, no doubt, is right. If on 
the other hand, thi9 is not the case, the Courts 
pt Ajmere, if they ohoose to pay any 


attention to these observations, have com- 
plete powers under seotion 153 of the 
Civil Procedure Code to amend the deoree 
in accordance with the rights of the 
parties. 

The oosts of this referenoe must abide 
the result of the suit. We fix the fees 
in this Coart ab the sum of Rs. 550 for 
the respondents and at Rs. 400 for the 
appellants. 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 254-B ok 1918. 

January 22, 1920. 

Present: — Mr. Mittra, A. J. C. 

SON I — Appellant 

versus 

M AGHASHl RAM — Respondent. 

Mesne profits, suit for, recovery of — Dcjcndant not in 
possession — Trespass, not abetted by defendant— Liabi- 
lity, extent of. 

Whore tho ground of an action for mesne profits 
is the bare fact of possession, damages can only bo 
recovered for the time possession was actually 
retained by tho defendant But if he is himself out 
of possession he cannot bo held liable for the profits 
which lie has not received unless ho has abetted 
the trespass by tho person in actual possession of 
the land. [p. 50, col. 2.] 

Appeal against the deoree in Civil Appeal 

ho. 32 of 1918, of the District Judge, 

Amraoti, dated the 8th April 1918, arising 

out of Civil Suit No. 55 of 1917, of the 

Sub Judge, Amraoti, dated 22nd December 
1917. 

Mr. M. V. Abhyankar , for the Appellant. 

Mr. D. T. Mangalmurti t for the Respond- 
ent. 

JUDGMENT. — The only point for deci- 
sion in this second appeal is whether the 
defendant is liable for the mesne profits 
of survey No. 30 for the years 1914-15, 
1915-16, 1916 17, he having admittedly 
lost possession in 1911. 

Oae Righo was the Jagirdar of Nimbhori 
and the defendant was a tenant. He 
claimed to be ah anfe-Jagir tenant but this 
he failed to establish. There was a dispute 
between the Jagirdar and the defendant 
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whieh was settled by a lease, dated the 7th 
September 1387. Under the terms of this 
lease the defendant was to bold the land 
bo long as the Jagir was to last on pay* 
ment of R$. 32 in addition to the assess* 
ment on the land. On the 14th Jane 
1893, the defendant exeoated in favour of 
one Shriram Shaligram a mortgage in 
whioh field No. 30 in the Nimbhori Jagir 
was inolnded. In 1897 Ragho died and 
the Jagir lapsed to Government. Under 
the rales the Jagirdar is made an occupant 
of his home*farm land and the tenants 
of their own holdings. The Depnty 
Commissioner, however, declared Ragho’a 
daughter, the plaintiff’s predecessor, oooa- 
pant of the land held by the defendant 
nnder his lease. In 1903 the plaintiff’s 
predeoessor filed a suit for the ejeotment 
of the defendant whioh was dismissed in 
the Coarta below hat was eventually 
decreed in Second Appeal No. 210-B of 
1915, on the 16th December 1916. In 
that judgment it was held that the 
defendant’s remedy lay in an appeal from 
the Depnty Commissioner’s order to the 
higher Revenae authorities and that it 
was not for the Civil Coart to interfere 
with the deoision of the Revenue Officer 
when he after investigation deolared a 
person entitled to be an oooupant of laud 
in a Jagir whioh has lapsed to Government. 
The mortgagee obtained a sale deoree in 
Sait No. 30 of 1905. Survey No. 30 
was sold at an aaotion and possession 
given to the purchaser in 1911. The 
Courts below have decreed the olaim for 
mesne profits notwithstanding the faot 
that the plaintiff has been oat of posses- 
sion and that his rights have been sold 
to a third party at an auotion-sale. When 
the previous suit for ejeotment was insti- 
tuted the defendant was in possession 
but he lost possession subsequently and 
henoe the plea was not raised in the 
previous suit that Shriram the purohaser 
should he made a party as regards the 
olaim for this field. 

Two reasons are given in the judgments 
of the Courts below for awarding mesue 
profits. The Distriot Judge says: — 

‘ But the mortgaging of the property 
whioh did not belong to him was in my 
opinion a wrongful aot on the part of the de- 
fendant, and for this unlawful aot he would 

* 


hava baen deriving profits from field survey 
No. 30 and would have been liable for 

the same to the plaintiff.® * 

• • * 

By mortgaging field survey No. 30 the 
defendant raised money on property whioh 
was not his, indirectly he derived benefit 
therefrom and should aooount to the plaintiff 
for this benefit.” 

Both these reasons appear to me to be 
unsound. There is no law whioh prevents 
the defendant from mortgaging his rights 
as a tenant in a Jagir: his aot was neither 
wrongful nor unlawful. There is also 
no reason to suppose that the mortgagee 
did not know the nature of the defendant’s 
title. Its nature was known to be unoer- 
tain in the sense that the Jagir would 
lapse after the death of Ragho and that 
it would be for the Deputy Commissioner 
to decide who should be allowed to culti- 
vate the land after suoh a lapse. It is, 
therefore, to be presumed that the mort- 
gagee advanced only so muoh as a prudent 
man would advanoe upon suoh unoertain 
tenure. I think it is far fetohed to say 
that the defendant has reoeived the profits 
in anticipation for the years in suit. 

The defendant was lawfully in possession 
as tenant up to 1897. It was after the 
order passed by the Deputy Oommsssioner 
that his oontinnanoe in possession became 
wrongful. The following passage from Mayne 
on "Damages” (8th Edition, page 524) 
would probably apply to suoh a oase: — 

"But when the ground of the aotion is 
the bare faot of possession, damages oan 
only be reoovered for the time possession was 
actually retained.” 

In Haradhun Butt a v. Joy Kxsto Batteries 
(l) it was held that a judgment-debtor 
against whom there was a deoree for was- 
silat was not liable for the period subse- 
quent to his dispossession from the land after 
its sale in execution of another deoree 
That deoree does not appear to be a mort- 
gage deoree as in the oase before me. I 
do not think this makes any differenoe, 
for the test laid down by Jaokson, J., is 
that it would be impossible to hold that 
the defendant would be liable for the pro- 
fits whioh he had not reoeived and never oould 
have reoeived. 

(1) 11 W. R. 444. 
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The respondents rely upon Mudun Mohun 
Singh v. Ram Boss (2). The defendant has 
not here joined the auction- purchaser in 
keeping the plaintiff ont of possession nor 
has he leased the land to the actual occupier, 
in which case he may be deemed to be in 
possession through his lessee and would, 
with due diligence, receive profits. 

Rajah Pudmanund Singh v. Madhu Singh 
(3) was a oase of discontinuance of possession 
without notice to the deoree- holder and not a 
oase of dispossession by a third party. 

Both parties rely upon the following pas- 
sage in the judgment in Abbas v. Fassih-ud- 
din (4) : — 

“ It is oomplained that it would be hard 
upon a plaintiff to expeot him to be con- 
tinually enquiring whether a wrong doer 
had oeased to be in possession, but in the 
oase of every wrong, the liability of the 
defendant is limited to damages for the 
wrong which be himself has done. He is 
not a surety for damages resulting from the 
aots of other wrong- doers who are independ- 
ent of him.” 

The plaintiff’s contention is that the 
wrongful act of the auotion- purchaser is not 
independent of the defendant. In a sense 
it is not. But I do not think the learned 
Judges intended to lay down that an act, 
however remotely oonneoted with the tres- 
pass, makes a person responsible for damages. 
His mortgaging the property, as I have 
already said, was perfectly legitimate: his 
inability to pay the mortgage money led 
to a sale deoree and the sale was in invitum. 
The decision in the Calcutta oase is based 
upon the definition of mesne profits given 
in the Civil Procedure Code. To adapt the 
words of their Lordships: 

“If the defendant was exoluded from 
possession, he can scarcely be said to have 
been in wrongful or any possession. He 
cannot be said to have actually or even 
impliedly reoeiVed the profits, nor could 
he, with ordinary or extraordinary diligenoe, 
have received them.” 

That definition is not exhaustive 
of the law regarding liability for mesne 
profits. For it has been held in Qhoogly 
SaJioo v. Ohundee Pershad { 5) that a party 

(2) 6 0. L. R. 867. 

(8) 3 0. W. N. olxxxvii (187). 

(4, 24 C. 413 at p. 416. 

(6) 21 W. R. 246.J 


who has been aotive in wrongfully keeping, 
another out of the possession and enjoy- 
ment of property, is liable for consequen- 
tial damages, whether he derived any profit, 
himself from the possession of the land or 
not. But there has been no abetment by 
the defendant of the trespass by the person 
in aotual possession of the land. 

For the reasons given above, I hold that 
the defendant is not liable for the mesne 
profits for survey No. 30 for the years in 
suit. The appeal succeeds and the decrees 
of the lower Courts are modified by reduo- ( 
ing the deoretal amount by Rs. 800. The 
plaintiffs will pay the defendant’s oosts on 
this amount in all three Courts. , 

Appeal allowed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 710 

op 1919, 

February 16,1920. 

Fresent : — Mr. Justice Abdur Raoof. 

Haji KADIR BAKHSH — Defendant — 

Appellant 

versus 

GHULAM MOHAMMAD and others 
— Plaintiffs - Respondents. 

Civil Procedure Code (Act V oj 1908), 0. XL, 
r. 1 — Receiver , when to be appointed — Discretion oj 
Court — Appellate Court, interference by. 

Before appointing a Receiver in any particular 
case the Court must take the whole circumstances 
of the case into consideration and then decide 
whether it would be just and convenient to appoint 
a Receiver [p. 52, col. 2.] 

Primarily this discretion is to be exercised by 
the Court in whioh the case is pending and to which 
the application is made. That Court has full discre- 
tion to appoint or remove a Receiver, and the 
Appellate Court will not as a rule, when the first 
Court has acted after considering all the circum- 
stances, interfere with the exeroise of that discretion, 
[p. 62, col. 2.] • , 

Miscellaneous first appeal from the 
order of the Senior Subordinate Judge, 
Lahore, dated the 22nd Maroh 191 9, 
rejecting defendant's application to appoint 
a Receiver for the shop in Kashmiri Bazar, 
Lahore, whioh was managed by Amir Bakhsh 
deoeased plaintiff. 
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The Hon’ble Mr. Fatal i-Ruisain, Messrs. 
0. Bevan Potman , M. Obsdullah and 
Sayyad Muhammad Amin , for the Appel* 
lant. 

Mr. H. A. Herbert, Sheikh Niat Muhammad 
and Lala Tirath Ram, for the Respondents. 

JUDGMENT.— This is an appeal from 
an order of the lower Court refusing to 
appoint a Receiver. The suit out of whioh 
it has arisen was originally instituted by 
one Hafiz Amir Bakhsh plaintiff, against 
his brother Haji Kadir Bakhsh, defendant 
No, 1, and some others, for partition of 
property both moveable and immoveable 
whioh was alleged to be joint. This pro* 
perty aooording to the plaint comprises 
of (l) houses and shops, (2) agricultural 
land and (3) partnership business styled 
"Haji Karim Bakhsh Hafiz Amir Bakhsh” 
of whioh there are two branches, one 
managed by the plaintiffs and the other 
by the defendant No. 1. Relief in respect 
of eaoh item of property is claimed aooord- 
ing to its nature. The last item of the 
property being a partnership business the 
plaintiffs claim that the same may be dis- 
solved and that eaoh party be called upon 
to render accounts of the branch 
of the business under its management. The 
defendant admitted the allegation of the 
plaintiff as to the branch managed by the 
latter to be a joint concern and agreed to 
its dissolution and to the accounts to be 
rendered by the plaintiff, but as regards 
the rest of the property in suit he totally 
denied the allegation as ty its being joint. 
After the institution of the 9uit plaintiff 
died and hiB three sons (1) Ghulam 
Muhammad, (2) Ghulam Husain and (3) 
Ghulam Hasan were brought on the reoord 
as his heirs and legal representatives and 
are now the plaintiffs in this oase, On 
the death of Amir Bakhsh, a petition for 
the appointment of a Receiver was made on 
behalf of the defendant No. 1 on the 
allegation that owing to the death of the 
sole plaintiff a dissolution of the partnership 
had taken place aooording to law. This 
petition was presented on the 21st of 
February 1919, and objections were tiled on 
behalf of the plaintiff, on the 14th of March 
1919. The Court by an order dated the 
22nd of Maroh 1919, having rejected the 
petition for reasons set forth in its judg- 


ment, Qidir Bakhsh has preferred the pre 
sent appeal. 

The main argument on behalf of the ap- 
pellant urged by his Counsel may be sum- 
marised as below: — 

(1) that the suit relating to the joint 
firm being one for the dissolution of a 
partnership, the Court ought to have 
appointed a Receiver aooording to the general 
praotioe prevailing in England and in this 
country; 

(2) that in any oase by reason of the 
death of the plaintiff, Hafiz Amir Bakhsh, 
the partnership being dissolved according 
to law, the present plaintiffs are mere 
strangers and the Court aooording to 
the recognised praotioe of the Courts of 
Equity ought to have appointed a Receiver. 

The following authorities have been relied 
upon to support the above contentions: — 

Pint v. Roncoroni (1), Lindley on Partner- 
ship, page 578, seventh edition. The follow- 
ing passage is particularly relied upon: — 

"Whea the contest as to a Receiver 
arises between a partner on the one hand, 
and the executors, administrators, or assigns 
of a late oo partner on the other, the 
first thing to be considered is, whether 
the person sought to be exoluded from 
interferenoe is a partner or not. For 
whilst the Court is reluotant to exolude a 
partner from the management of the 
partnership affairs, it will readily interfere 
to prevent other persons from intermeddling 
therewith.” The reason given for Ithis is, 
that eaoh "partner is at the outset trusted 
by his co-partners, and has confidence 
reposed by them in him; and until it 
oan be shown that he ought not to 
be allowed to take part any longer 
in the management of the partnership 
affairs, the Court will not interfere with 
him. But this reasoning has no applioation 
to persons who acquire an interest in the 
partnership assets by events over whioh the 
partners have no oontrol, e. g., the death 
or bankruptcy of one of the members of 
the firm. Whilst, therefore, even in an 
action for a dissolution, or winding up, a 
Receiver will not be granted against a 
member of the firm at the instance of the 
executors,' administrators, or assigns of a 

(1) (1892) 1 Ch. 633; 61 L. J. Ch. 218; 66 L. T. 266, 
40 W. R. 297. 
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late partner, unless some speoial grounds 
for the interference of the Court oan be 
established; it is a matter of oourse to 
appoint a Reoeiver where all the partners are 
dead, and an action is pending between their 
representatives or where suoh appointment is 
Bought by a partner against the representa- 
tives of his late oo-partner.” 

A passage from Woodroffe is also relied 
upon, whioh has a material bearing on the 
question raised on behalf of the appellant. 
It is to be found at page 134 and sums up in 
a few words all the principles direotly applio- 
able to the contentions raised before me and 
runs thus:— 

“For the appointment of a Receiver oper- 
ating in faot as an injunction against the 
members, there mast be some groond for 
excluding all who oppose the application. 
If the objeot is to exclude some or one 
only from intermeddling, the appropriate 
remedy is rather by injunction than by 
a Reoeiver. The death or bankruptcy of 
one of the members of a firm is not of 
itself a ground for the appointment of a 
Reoeiver as against the surviving or solvent 
partner or partners. In suoh oase the 
right to wind up the oonoern is vested in 
the surviving or solvent partner or partners, 
and before the Court will interfere, some 
breach or negleot of duty on their part 
must be established. But the representa- 
tive of a deceased partner and the assignees 
of a bankrupt partner are not striotly 
partners with the surviving or solvent 
partner or partners. It is oonsequently a 
matter of oourse to appoint a Reoeiver 
when all the partners are dead, and a 
suit is pending between their representatives 
or where suoh appointment is sought by 
a partner against the representatives or 
assignees in bankruptcy of his late oo-partner. 
If the partnership is already dissolved, the 
Court usually appoints a Reoeiver as a matter 
of oourse.” 

In reply to this argument it has been 
contended on the other side that according 
to the authorities both English and Indian, 
the powers oonferred upon a Court to 
appoint a Reoeiver are not to be exercised as 
a matter of course and that those powers 
should be exercised with a sound discretion 
pH a view of whole of the circumstances 


of the oase, not merely the oiroumstanoes 
whioh might make the appointment expedient 
for the protection of the property, but all the 
oiroumstanoes connected with the right whioh 
is asserted and has to he established. It is 
further contended that the case in whioh 
all the oo- partners of a partnership business 
are dead and the dispute is between their 
heirs and representatives, stands upon a 
different ground than that where only one or 
some of the partners have died and the 
dispute arises between the surviving partners 
and the heir's of the deceased partners. In 
this partioular oase no charge of mis-appro- 
priation or bad management is established 
against the present plaintiffs or their 
father. The only ground upon whioh the 
Court is asked to exercise its disoretion and 
appoint a Reoeiver i? that odo of the two 
partners having died the business is dis- 
solved in the eye of the law. No authority 
has been quoted whioh may go to the 
extent of holding that on the death of a 
oo-partner the Court must in every case 
appoint a Reoeiver. The Court is still to 
take into consideration the whole oiroum- 
stanoes of the oase and then to decide 
whether it will be proper to appoint a 
Reoeiver. In this oountry powers for the 
appointment of a Receiver in a pending 
suit are given by the Code of Civil Pro- 
cedure. Order XL, rule 1, makes the follow- 
ing provision: — Where it appears to the 
Court to be just and contentent the Court 
may by order appoint a Reoeiver of any 
property etc. etc.:” In every oase, therefore, 
it is to be seen^with regard to its partioular 
oiroumstanoes whether it would be just and 
convenient to appoint a Reoeiver. 

The Court below having taken the 
oiroumstanoes of this oase into consideration 
oame to the conclusion that it was not 
a oase in whioh the disoretion of appointing 
a Reoeiver should be exercised. Primarily 
the disoretion is to be exeroised by the 
Court in whioh the oase is pending and 
to whioh the application is made. The 
Appellate Court seldom interferes with the 
exercise of the disoretion by lower Coarts, 
it has been held that the Court has full 
disoretion to appoint or remove a Reoeiver, 
and the Appellate Court will not as a 
rule, when the first Court has acted after 
considering all the oiroumstanoes, interfere 
with the exeroise of that discretion [See 
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Sant Ram v. Earn Ohand (2), Sivagnana - 
thammal v. Arunaohelam Pillai (3) and 
Mathuria Debya v. Shibdayal Singh Hatari 
(4)]. 

Now what are the facts of the present 
oaseP The suit is not a snit for the dis- 
Bolntion of a partnership business bat it 
is admittedly a suit for the partition of 
joint property belonging to the brothers. 
The partnership branoh which was under 
the management of the deceased brother and 
whioh is now being managed by his sons 
forms only a small fraction of the whole 
joint property. The other branoh is under 
the management of the defendant No. I 
himself but he does not want a Raceiver 
to be appointed for the management of his 
own branch, although both the branohes 
form part of the same joint firm. Again 
the bulktof the property, both immoveable 
and moveable, is in the hand of the defend* 
ant No. 1 whioh he does not admit to 
be joint. In fact it has been contended 
on his behalf that having regard to the 
faot that the joint right of the present 
plaintiffs in the bulk of the property is 
not admitted, a Receiver oannot be appointed 
so as to dipossess him from it at this 
Btage of the suit. The upshot of this 
argument is that while the defendant seeks 
to keep the major portion of the property 
in his possession, he wishes to deprive the 
plaintiffs even of a small item of it. The 
branoh whioh is managed by the plaintiffs 
oarries on the business of purchasing, earing 
and selling of hides. It is easy to perceive 
that this business is sure to suffer if it 
is taken out of the hands of the plaintiffs 
who are apparently managing it satisfac- 
torily. As stated in the judgment of the 
Conrt helow the plaintiffs have undertaken 
the responsibility for rendering the aooounts 
of the business and this ought to be a 
sufficient safeguard for the interest of defend- 
ant No. 1. Under the above circumstances 
I am not prepared to interfere with the order 
of the lower Court. 

AooordiDgly I dismiss the appeal with 
oosts. 

Appeal dismissed. 

(2) 0 Ind. Cm. 069: 30 P. R. 1910} 68 P. W. R, 
1910; 72 P. L. R. 1010. 

(3) 11 Ind. Caa. 870; 21 M. L. J. 821; 10 li. L. T* 
490; (1911)2 M W. N. 76. 

(4) 6 lud. Gas. 27^14 C. W, N. 262, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 233-B ok 1913. 

August 21, 1919. 

Present: — Mr. Prideauz, A. J. C. 
MOTIRAM — Defendant— Appellant 

versus 

RADHABAI— Plaintiff — Respondent. 

Evidence Act ( I of IRT2), s, 92 — Sale-deed — Oral 
evidence, whether admissible to prove that consideration 
had not pasted. 

Section 92 of the Evidenoe Act does not enact 
that no statement of faot in a written instrument 
is to be contradioted by oral evidence, [p. 55, ool. 1.] 

In the oase of a deed of sale it is open to the 
vendors to prove that no consideration was aotually 
paid and oral evidence is admissible to prove that 
fact. [p. 53, ool, 1.] 

Appeal against the deoree of tbo District 
Judge, West Berar, Akola, in Civil Appeal 
No. 49 of 1918, dated the 12th February 1918, 
arising out of Civil Suit No. Ill of 1916, 
in the Court of the Sub Judge, Khamgaon, 
deoided on the 1st Maroh 1917. 

Dr. H. S. Qour, for the Appellant. 

Mr. 0. R. Deo , for the Respondent. 

JUDGMENT. — This appeal raises some 
interesting points of law. 

The plaintiff’s suit though dismissed by 
the Sub-Judge, has been decreed in full by 
the District Judge. The oase is that plaint- 
iff’s husband and the defendant, now 
appellant, Motiram, belonged to the same 
family and were distantly connected, plaint* 
iff beiDg looked on as the defendant’s aunt. 
After her husband’s death plaintiff lived 
on the prooeeds of 2| fields left her by 
her husband. Her oase is that sometime in 
1910 the defendant persuaded her to transfer 
her property to him, he promising to give 
her maintenance. The transfer was not 
direct but the sale-deed was taken in the 
name of a relative of the plaintiff by name 
Kisan. On 25th April 1912 Kiaan conveyed 
the fields to the defendant. The house whioh 
had been sold by the dooument of Kisan 
was not so transferred. On the 22nd May 
1912 defendant ezecuted in the plaintiff’s 
favour a Kararnama by whioh he agreed 
to maintain plaintiff daring her lifetime. 
That dooument did not disclose the true 
faots of the oase. It made no mention 
of the transfer of plaintiff’s fields to defend- 
ant but merely stated that as a matter of 
graoe and charity the defendant had 
agreed to maintain plaintiff. One Jana was 
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also mentioned as a purchaser in the sale-deed 
to Kiean. 

The defenoe raised was that the sale to 
Janu and Kiean was a genuine transaction 
and that the Rs. 60C consideration mentioned 
therein was duly paid to the plaintiff. 
Defendant then purchased from Kisan and 
Janu, the consideration again beiDg paid 
to the sellers. As for the Karamama it 
was contended that there beiDg no con- 
sideration for the same it could not be 

enforced I , , . , 

The District Judge remanded the oase for 

a trial of the following issues. — 

1. Had the defendant agreed to maintain 
the plaintiff duriDg her lifetime on her 

transferring her property to him? 

2. Was the sale- deed, exeouted by 
the plaintiff in the names of Kiean and 
Janu, really benami for the benefit of the 
defendant and did no consideration men- 
tioned in it pass for it, as alleged by the 
plaintiff? 

3. Was the sale deed, taken by the 
defendant from Kisan an 1 Janu, a real 
transaction for consideration paid, or did 
the two sale-deeds (l) by the plaintiff to 
Kisan and Janu and (2) by the latter to 
the defendant, form in reality one transac- 
tion, that is transfer from the plaintiff 
to the defendant, in consideration of 
the defendant agreeing to maintain the 
plaintiff? 

The trial Court found these issues against 
plaintiff but the District Judge on a full 
and oareful consideration of the evidence 
has come to the conclusion that the plaintiff’s 
story is the true one. He finds that 
charities suoh as the one evidenced by the 
Karamama are seldom reduced to the 
shape of a formal document and that there 
was no reason for the plaintiff to divest 
herself of the property as she was able 
to live on the lease money of the fields 
and pay her debts therefrom. There was 
no reason for her to sell her house nor 
was there any pressure which necessitated 
the sale of all her immoveable property. 
Consideration for the sale he held had 
not been established and finds that the 
other oo- purchaser Janu strangely enough 
pays that he had absolutely no knowledge 
of his name being put in the sale- deed. 
He denies contributing anything towards 


the purchase- money thereof. He had not 
even seen the fields. 

According to KisaD, Janu’s name was 
entered at the suggestion of one Nyahaji, 
the latter contributing Rs. 200 on Janu 8 
behalf. Nyahaji, however, supports the 
plaintiff. The Judge holds that the first 
purohase deed in the name of Kisan and 
Janu was really for the defendant fl Denefit 
and benami. No consideration passed 
exoept the payment of Rs. 150 to the 
plaintiff’s lessees to break their lease of 
the fields. The house is still in plaintiff’s 

possession. 

As regards the Karamama the Judge 
thinks the defendant is attempting to 
behave dishonestly. He finds that Rs. 60 
a year is a fair maintenance allowance and 
gives plaintiff arrears at this rate for 
three years and direots that she is entitled 
to reoeive from the defendant Rs. 60 per 
annum in future as maintenance. He 
makes the arrears and her future mainte- 
nance a charge on the fields in suit and fixed 
the defendant’s liabilities to the extent of 
these fields only. 

It is argued that the lower Appellate 
Court has erred in law in admitting the 
Karamama in evidence for that document pur- 
porting to be an agreement by which mainte- 
nance was promised through love and 
affection, without consideration, must be 
registered under section 25 of the Contraot 
Act. It is clear that on the findings of the 
lower Court there was consideration for the 
document, the consideration beiDg the transfer 
of the woman’s immoveable property to the 
defendant through Kisan and Janu. The 
finding of fact as regards the true nature 
of this transaction oannot be questioned here 
in seoond appeal. It is further argued that 
assuming that there was any consideration 
for this Karamama, then seotions 91 
and 92 of the Evidence Aot preclude the 
giving of any evidence for the purpose of 
oontradioting, varying, adding to, or sub- 
tracting from, its terms. The plaintiff 
alleges that the execution of the Karamama 
was due to a separate agreement where by 
the defendant promised to give her mainte- 
nance if she transferred her property to 
him and proof of that oral, agreement 
seems to me provable under the seoond 
and third provisos of section 92 of the 
Evidence Act, The principle enunciated 
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ill Ouiarmal Ramlal v. Sitaram *Arjun (1) 
does not, in my opinion, in the present 
ease prevent the plaintiff from establish' 
ing with referenoe to the Kararnama the 
facts she alleges. Evidenoe is oer 
tainly allowable to show that the Karar- 
nama was executed because the plaintiff 
had fulfilled her part of the oontraot: 0. Af. 
Outts v. T. P. Brown (2). It is settled 
fow that in the case of a deed of sale it is 
open to the vendors to prove that no con- 
sideration was actually paid, and section 92 of 
the Evidenoe Aot does not enaot that no state- 
ment of fact in a written instrument is to 
be contradioted by oral evidenoe: see 
Sah Lai Ohand v. Indarjit (3). It was open to 
the plaintiff to show that it was not love and 
affection that prompted the execution of 
the Karatnama but the agreement that she 
should convey her property to the present 
appellant and that he in turn was to give 
her maintenance. 

The Judge’s decision in fixing the main* 
tenanoe as a charge, upon the land is 
objected to. I am referred to sections 55 
and 100 of the Transfer of Property Act 
and it is argued that as a oharge can only 
be oreated by a oontraot or operation of 
law in the present oase the maintenance 
allowance oannot be a oharge upon the 
land. The form of words employed in 
the Kararnama is immaterial provided it 
is dear that there was an intention that 
the person in whose favour the document 
W&s executed should have benefit of the 
security of the land. The facts here are 
that the plaintiff was induoed to transfer 
her land on the undertaking that defend- 
ant should provide her with maintenance 
and there is no reasonable doubt that that 
maintenanoe was to be paid out of the 
profits defendant obtained from the plaint- 
iff’s land in his possession. Under these 
oiroumstanoes it seems to me that plaintiff 
has been rightly given a oharge on the 
property made over to the defendant for 
her unpaid and future maintenanoe. I am 
aware that the ordinary right of main- 
tenanoe under Hindu Law does not create 
a oharge in favour of the person entitled 

i 

: (l) 3N.L. E. 19. 

(2) 6 0. 32Sj 7 C. L. R. 171. 

(3) 22 A. 370 ; 27 I. A. 93; 4 C. 17. N, 485; 7 Bar. 
f, 0. J. 702; 2 Rom. I,. E, 553 (P. C.J. 


but the present oase is not based on 
Hindu Law but on agreement. 

It is next argued that compensation 
19 an adequate relief in the present case. 
It is not dear how this can be so. The 
agreement found was that the transfer of 
the properly was to provide plaintiff with 
the maintenanoe and the claim for main- 
tenanoe under these oiroumstanoes oannot 
be adequately met by oompensation unless 
of course the amount offered as com- 
pensation would provide the amount of 
maintenanoe whioh the plaintiff has been 
found to be entitled to. No offer of this 
nature has been made. It is true that 
making the maintenanoe a oharge upon 
the land affected the appellant’s interest 
in the land but that was part of his 
agreement and he, therefore, oannot complain. 

The 4th ground of the memorandum of 
appeal has not been argued and as to the 
5th ground it was never raised in the 
first Court that the appellant was justified 
in stopping maintenanoe beiau9e the plaint- 
iff was of a bad character. This plea is 
an afterthought for it wa9 stated for the 
defendant that he declined to give any 
reason for not acting up to the agreement 
and the faot that plaintiff has been out- 
oasted long before the date of the execu- 
tion of the Kararnama shows the falsity 
of this plea. 

The 8th and 9th grounds of appeal have 
been abandoned. 

It seems to me that the oase has been 
rightly deoided by the lower Appellate 
Court. I, therefore, dismiss this appeal 
with costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision Application No. 490 op 1919. 

November 5, 1919. 

Present : — Mr. Justioe Broadway. 

BANO MAL son of KUNDAN LAL 
— Defendant — Petitioner 

versus 

BANO MAL adopted son of SHADI RAM 
Plaintiff — Respondent. 

Limitation Act (IX of 1908), «. 14, Sch . 2, Art . 103 - 
Application to set aside dismissal of suit filed in wrong 
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Court — Period, whether can he enlarged — Civil Pro- 
cedure Code < Act V of 1908), *. 116, 161, scope of— No 
adjudication on point of law— Revision, whether com - 
fcUnt. 

The provisions of Article 163 of Schedule I 
- of the Limitation Aot are intended to be strictly 
followed and the Court has no discretion to enlarge 
the period of 30 days therein prescribed, [p. 57, 

Plaintiff’s suit was dismissed in default by the 
Munsif, 1st class, Jagadhri. Plaintiff applied to have 
this order of dismissal set aside within the pre- 
scribed period of limitation, but the Munsif had only 
seoond class powers then and returned the applica- 
tion for presentation to the proper Court. The 
plaintiff filed another application in the Court of the 
Senior Subordinate Judge, Ambala, after the expiry 

of the period of limitation: 

Held, that the Court had no power to enlarge the 
period and that the application must, therefore, be 

dismissed, [p. 67, col. 1.] 

Makund Ram v. Ramraj, 35 Ind. Cas. 292; 14 

A L. J. 310, followed. 

Section 151 of the Civil Procedure Code gives no 
new powers to the Courts relating as it does 
merely to powers that are inherent in all Courts, 
[p. 67, col. 1.3 

Where there has been no adjudication on a 
question of law but a distinct burking of the issue 
and a refusal on the part of the Court to follow a 
Statute of the Legislature the High Court will 
interfere in revision, [p. 67, col. 2.] 

Application under section 44 of Aot IX of 
1919, for revision of the order of the 
District Judge, Ambala, dated the 10th 
May 1919, reversing that of the Junior 
Subordinate Judge, Ambala, dated the 24th 
February 1919, rejeotiDg the application for 
restoration of the case dismissed in default 
on 8th August 1918, 

Mr. Manohar Lai , for the Petitioner. 

Lalas Jagan Nath and Hira Lai , for the 

Respondent. 

JUDGMENT. — A suit instituted by the 
respondent- plaintiff againBt the petitioner- 
defendant was dismissed in default on the 
£th of August 1918 by a Muusif of Jaga- 
dhri exercising first class powers. On the 
1st of Ootober 1918 the respondent- 
plaintiff filed an application in the Court 
of the Munsif at Jagadhri asking for the 
order of dismissal in default to be set 
aside. On the 1st of Ootober 1918, 
however, the Munsif at Jagadhri had only 
2nd olass powers and the application in 
question is said to ha?e been returned to 
the raspondent- plaintiff for presentation in 
he proper Court. On the 2nd of October 
918, the respondent- plaintiff filed another 
pplioation for the setting aside of the 
r der of dismissal in default in the Court of 


the Senior Subordinate Judge at Ambala, 
In this seoond application reference was 
made to the faot that an application to 
the same effect had been filed at Jagadhri 
in the Court of the Munsif there on the 
1st of Ootober but had been returned for 
want of jurisdiction. This seoond applica- 
tion to which the first application was 
apparently appended was sent to Lala 
Munshi Ram, Junior Subordinate Judge, 
for disposal and, on the 24th of February 
1919, that officer held that the application 
for restoration was barred by the Statute 
of Limitation and dismissed it accordingly. 
Against this order of dismissal the plaint- 
iff respondent preferred an appeal to the 
Court of the District Judge at Ambala 
(Mr. Tapp) who on the 10th of May 1919 
accepted the appeal and returned the 
application to the first Court for disposal 
under Order IX, rule 9, Civil Procedure 
Code. Against this order on appeal the 
defendant-petitioner has come up to this 
Court on the revision side ond on his be- 
half I have heard Mr. Manohar Lai while 
Lala Jagan Nath has addressed me on 
behalf of the plaintiff-respondent. 

The point for determination is a fairly 
simple one and but for the manner in 
which the learned District Judge has 
thought fit to deal with it, would not re- 
quire any lengthy judgment. The learned 
District Judge, however, has thought 
fit to comment adversely on the manner 
in which the first Court dealt with the 
application and with the point of limita* 
tion. The strictures passed on the first 
Court are wholly erroneous and in my 
opinion were uncalled for. The learned 
Distriot Judge has chosen to deal with 
the matter from what he calls a common 
sense point of view and in doing so has 
wholly disregarded the provisions of the 
Statute of Limitation. Indeed it appears 
that he had deliberately disregarded them, 
for he says: — 

“It is true that the law of limitation is 
an imperative law, but I do not tbink 
we should apply the provisions in the pre- 
sent ease.” 

The law being an imperative law the 
Courts have no option but to apply the 
said law when it is applicable. Here the 
first Court realised its duty and, recognis- 
ing the hardship that the application of 
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tbe Statute of Limitation might cause, fol- 
lowed the law. The learned District Judge 
on the other hand while apparently realis- 
ing the same difficulties has chosen to 
ignore tbe existence of this particular Sta- 
tute, a position that he was not authorised 
to adopt. It has been repeatedly laid down 
that the provisions of At tide 163 are 
intended to he strictly followed and that 
the Court has no discretion to enlarge the 
period of thirty days therein prescribed, 
tide, infer alia, Sahib IHtta v. Rod* (1). The 
first application was filed on the 1st of Ootober 
by applying the provisions of seotion 4 
of the Limitation Aot had the application 
been made in the proper Court it would 
have been within time. As a matter of 
fact it was presented to a Court not hav- 
ing jurisdiction and that Court very rightly 
and properly returned it to the applicant 
for presentation in the proper Court. This 
was the ultimate period that could be 
allowed and the second application made 
on the 2nd to the Senior Subordinate 
Judge was clearly out of time: [ Makund Ram 
v. Ramroj (2).] The learned District Judge 
.seems to have realised this difficulty and for 
that reason deoided to ignore the Statute 
of Limitation and aooepted the appeal hold- 
ing that the Munsif at Jagadhri on the 
1st of Ootober might and ought to have 
aoted under seotion 151, Civil Procedure 
Code, and sent the papers to the Senior 
Subordinate Judge, and that, therefore, he 
(the ^learned Distriot Judge) ohose appa- 
rently to aot under that section of the 
Civil Procedure Code. Now as a matter 
of faot seotion 151, Civil Procedure Code, 
gives no new powers to the Courts relating 
as it does merely to the powers that are 
inherent in all Courts. The Munsif, 2nd 
Class, Jagadhri, not having jurisdiction to 
entertain the application could not, under 
any inherent powers he possessed or powers 
granted by seotion 151, Civil Procedure 
Code, have done other than what he did. 
The action of the learned District Judge, 
therefore, was wholly unwarranted. Lala 
Jagan Nath, however, referred me to Say ad 
Mir Shah v. Alar Singh (3), Faqir 
Ohand v. Musanmat Balkaur (4) and Qharita v. 

(1) 83 P. R. 1002. 

(2) 35 Ind Gag 292; 14 A L. .T. 810. 

(3; 68 P. R. 1934. 13H P. L. B. 1903. 

(4) 19 P. R. 1901, 68 P. L.R. 1901, 


Sultan (5) and contended that even when 
an error of law had been committed this 
Court would be very oareful in exercising 
its revisional powers. I have oarefully 
considered those decisions and am in com- 
plete accord with them but, as pointed 
out by Mr. Manohar Lai, the circumstances 
in the present oase are not such as are 
contemplated by the said decisions. Here 
there has been no adjudication on the 
question of limitation but a distinot burk- 
ing of the issue and a refusal on the 
part of the learned District Judge to follow 
a Statute of the Legislature. It may be 
that to interfere will cause hardship to 
the plaintiff-respondent but for this he 
has himself to blame. I consider that 
the order of the learned District Judge 
is- wrong and is one which should be set 
aside and I accordingly accept this peti- 
tion and setting aside the order of the 
District Judge, dated the 10th of May 1919, 
restore that of Lala Munshi Ram, Subordi- 
nate Judge, dated 24th February 1919. 
Parties will pay their own costs through- 
out. 

Petition accepted. 

(5) 11 Ind. Cas. 446; 93 P. R. 1911; 228 P. L. R. 

1911; 161 P. W. R. 1911. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscillamkoos Civil Appial No. 5 B or 1919. 

January 30, 1920. 

Present : — Mr. Mittra, A. J. O. 

D AO L AT — App* ll amt 

versus 

PANDURAN — Rbspondbmt. 

Provincial Insolvency Act (III of 1907), 88. 36, 87 
— Debtor sellinj whole property to near relative — 
Good faith -Debt paid bejore it is due— Undue pre- 
ference — Intention to delay and defeat creditors — Pre- 
sumption. 

Where a near relation of a debtor pnrohasea the 
whole, or substantially the whole, of the property o 
a person in insolvent oiroumstances with notice of 
the insolvency he oannot be Baid to be acting in good 
faith, [p. 68, ool. 2; p. 69, col. 1.] 

The repayment of a debt, not yet due, to a near 
relative by a person in insolvent oiroumstancei 
amounts to tmdae prefere&o*. [p. 69, col, 1.] 
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Where the effect of a conveyance of the whole of 
the debtor’s property is to defeat and delay the 
creditors it is presumed that the debtor acted with 
intent to defeat and delay the creditors [p. 58, col. 2.] 

Appeal against the order of the Additional 

District Judge, Amraoti, in Insolvency Case 

No. 110 of 1917, dated the lOthDeoembsr 1917. 

Mr V. Bose, for the Appellant. 

Messrs. M. V. Abhyank ar and D. T. Manual • 

murti, for the Respondent. 

JUDGMENT. — This is an appeal from an 
order setting aside a sale at the instance of the 
Reoeiver in Insolvency Case No. 110 of 1917. 
An application was made on the 11th August 
1917, by one of the creditors to have 
Punjaji Narayan adjudged an insolvent. 
The order of adjudication was passed on 
the 10th December 1917. The sale which 
is sought to he set aside was effected on 
the 16th June 1917. 

The vendee is the son-in law of the insol* 
vent. The insolvent has admitted that he 
conveyed the whole of his estate to his 
son-in-law by the sale-deed. 

It has been found by the lower Court 
that the consideration for the sale was 
Rs. 12,000 made up as follows: — 

Rupees 4,770 was paid to one Bajirao 
who had a mortgage over the property. 

Rupees 1,027 paid to the vendee as the 
amount due on a bond. 

Rupees 200 earnest money. 

About Rs. 6,000 paid before the Regis* 
tering Offioer. 

The lower Court has also held that the 
whole of Rs. 6,000 was applied by the in- 
solvent in discharge of his debts. 

It is no longer contended that the sale 
was a nominal transaction or that the 
consideration was inadequate. The creditors 

Sf fch f fc 07 he , !u le J 8 . void nnder sections 
d6 and 37 of the Provincial Insolvency Act 

As rega^s the applicability of section 

d6, the question depends on whether or 

not the sale was made in good faith, for 

it is now conceded that there was valuable 

consideration. 

As regards section 37. this o» n only 
refer to Rs 1,027 paid to the purchaser 

Marl 1°01 7 l ‘■° 00 ' dated the 17th 

“r 2 8th L W vember7917 n0t ‘ UI 

The purchaser has not gone into the 
witness-box to show under what oiroum- 
&t»noes he came to. purohase the whole of 


the immoveable property of his father-in- 
law who is an agriculturist nor has he 
stated that he did not know that his father- 
in law was heavily indebted at the time. 
It is not pretended that there was any 
moveable property of any value still avail- 
able to the creditors. The whole ca 9 e 
rests upon the finding of the lower Court 
reoorded in paragraph 6 of its judgment. 
It is to the following effeot : — 

The vendee is the son in-law of the 
vendor and it is very unlikely that he 
should not have been aware of the finan- 
cial position of the vendor.” 


The faot that the purchaser has avoided 
the witness-box justified the conclusion of 
the learned Judge who ha9 wide know- 
ledge of the ways and habits of the people 
in this part of the oonntry. I am not 
prepared to differ from him on this point. 

Once this finding is accepted the con- 
clusion of the lower Court is inevitable. 


The sale was practically of the whole of 
the debtor’s property available to the credi- 
tors. The payment of the mortgage money 
was not under pressure of any impending 
sale or foreclosure and the money under his 
own bond was not due till five months after- 
wards. The balanoe was handed over to the 
insolvent and so far as the purchaser is con- 
cerned he took no steps to see that it was 
applied in payment of other creditors. 
Where the effeot of a conveyance of the 
whole of the debtor’s property is to defeat 
and delay the creditors it is presumed that the 
debtor aoted with intent to defeat and delay 
the creditors. Here the financial position 
of the debtor was known to his son-in-law. 
In making the purchase he cannot, therefore, 
be said to be acting in good faith. In Jukes, 

In re, Official Receiver, Ex parte (l), Wright, J., 

says — 

I cannot help thinking that if a creditor 
of a debtor takes the whole, or substantially 
the whole, of the property of his debtor in 
payment of a past debt, and knowing that 
there are other creditors, he cannot be said 
to be acting in good faith.” 


By parity of reasoning where a near relation 
of a debtor purohaaea the whole, or sub 
stantially the whole, of the property of a 

Pe n 8 i°? , j. ns ° I ’! n „ t oiroumetanoee with 

® , K - B 7i0; sa l - t< 
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notice of the insolvency he cannot be said to 
be acting in good faith. 

I have no doubt that the repayment of a 
debt, not yet due, by a person in insolvent 
oiroametanoes is a case of undue preference 
shown to a near relation. 

The result is that the oase having been 
correctly deoided, the appeal is dismissed 
with costs. I fix Ri. 200 as Pleader’s fee to 
be divided equally between the two Bets 
of respondents who have appeared by 
Counsel in this Com t. 

Appeal dismisse l. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 1028 

of 1918. 

August 12, 1919. 

Present: — Mr. Justice Atkinson and 
Mr. Jastioe Adami. 

Mk. L. I. HARRINGTON and another— 
Defendants — Appellants 
versus 

Babu DWARKA PRASAD CHOWDHURI 

AND OTHERS — PLAINTIFFS — RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885', s. 22 (3) — 
Purchase oj raiyati lands before amendment of Act , 
effect of — Ejectment. 

A. purchase prior to 1907, i. e , prior to the amend- 
ment of section 22 (3) rf the Bengal Tenancy Act 
of raiyati lands by an ijaradar during the subsistence 
of the ijara passed the right of occupancy to the 
ijaradar, and he was not in such a oase liable to 
ejectment on the expiry of the ijara. [p. 60, col. 1.] 

Appeal against a deoision of the Distriot 
Judge, Monghyr, da*ei the 5th April 1918, 
affirming a deoision of the Additional Subor* 
dinate Judge, Monghyr, dated the 2 ith 
August 1917. 

Messrs. Rarssh Chandra Stnha, Rat Tribhuban 
Nuth Sahai and Nitai Chandra Ohosh , for the 
Appellants. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT. 

Adimi, J. — The plaintiffs in the oase out 
of which this seoond appeal arises are the 
16-annas maliks of Touzi No. 999. They 
gave a thicca of the whole 16 annas to 
the defendants for a period from 1892 to 
1909. Diring the oontinuanoe of the 
thiccz th? ) defendants i boaght lands, 33 


bighas odd, from certain tenants and were 
entered in the survey papers in respeot of 
tho^e lands as holding them bikasht. The 
thiccadari came to an end in 1910. The 
defendants then gave up the lands comprised 
in the thicca except these 33 bighas. The 
plaintiffs gave notice to them to relinquish 
them, and as they refused to do so, brought 
this suit for reoovery of possession of the 
33 bigh ts, 11 kithas, 7 dhurs as being their 
bakasht lands. 

In the first Coart and also in the 
lower Appellate Court it was found that 
the lands were not the bakasht lands of 
the maliks as had been olaimed but 
were raiyati lands. It was held also that 
with regard to 17 bighas, II kathas, 7 dhurs 
out of the 33 bighas the co-sharer pro* 
prietors had taken rent from the defendants 
after the expiry of the thicci and reoognised 
them as tenants and, therefore, with regard 
to these 17 bighas the plaintiffs’ suit could 
not succeed. With regard to the rest of 
the land, however, both the lower Courts 
have found that the defendants by virtue 
cf their purohase from the raiyats gained 
no rights whioh subsisted after the expiry 
of the thicca and that they then became 
trespassers and were liable to ejectment. 

Before ns it is now contended that the 
lower Courts in coming to their decision 
as regards the rest of these lands in suit 
failed to notice that the purohase from 
the raiyats were made by the defendants 
prior to the amendment of the Bengal 
Tenanoy Act in 1907, and that, therefore, the 
deoision in Ramrup Mahto v. R. Manners 
(1) should have been applied. In that 
case it was deoided that section 22, sab- 
seotion (3) related only to the acquisition 
of an occupancy right by occupation and 
not to an acquisition by purohase or other- 
wise, and that, therefore, it was possible for 
an iiaradar to purohase an occupancy right 
from a raiyxt during the. subsistence of the 
ijara. 

The deoision in Ramrup Mahto y. R. Manners 
(l) was delivered in 1903, and it seema 
clear that it was by reason of the interpre- 
tation put upon section 22 (3) of the Bangal 
Tenanoy Act by the Calcutta High Court 
that the seotion was amended by the Ijegia* 

(l) 4 C, Jj, J, 209, 
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latare in 1907 in order to prohibit the 
purchase of oooupanoy rights by an ijaradar , 
thus acknowledging that prior to the amend- 
ment snob purchase was valid or at least 
that any doubts as to its validity had 
been removed by the ruling of the 
Court. 

Under the oiroumstanoes we consider 
that the appellants’ contention must be 
supported and we hold that in this case 
the purohase having been made prior to 1907 
the right of oooupanoy passed by the sales to 
the appellants. 

It is contended by the learned Vakil for 
the respondents that in any case the sales 
having been sales of an oooupanoy holding 
auoh sales would be void, or voidable by 
the plaintiff malik , if made without the 
oonsent of the landlord, unless the defend- 
ant could prove a oustom of transferability, 
and that, there being no proof in this case 
that the oooupanoy holdings are transferable 
without the landlord’s oonsent, and there 
being no oonsent by the landlord, the 
defendants bought nothing at all and 
oould not even have a right as non oooupanoy 

tenants. 

This oontention does not seem to be 
sound in the eiroumstanoes of this oase. 
Under the terms of his lease the ijaradar 
had obtained from the whole body of the 
oo-sharer landlords their entire rights as 
maliks for the period of the ijara with 
regard to the whole of the 16-annas. He 
stood in the place of the maliks and dur- 
ing the term had the power to grant con- 
sent in the same way as they would have 
been able to do had they been direot 
landlords. The plaintiffs remained the pro- 
prietors, but oeased to be landlords of 
the raiydts who held immediately under the 
defendants. It is true that in the lower 
Courts it baa been found with regard to 
the other 17 bighas the plaintiffs oould 
have no oase, beoause the landlords after 
the expiry of the lease had shown their 
oonsent to the tenanoy of the defendants 
by reoeipt of -rent. But the question of trans- 
ferability was never raised in either Court 
and as 1 have said, it does not properly arise 
here, beoause the ijaradars in their posi- 
tion of landlords over the tenants gave con- 
sent to the sale, being themselves the pur- 
chasers 


We find that the defendants are not liable 
to beejeoted from these lands, a9 prayed for 
by the plaintiffs in thi9 suit. 

I would, therefore, allow the appeal with 
ocsts. So muoh of the decree of the lower 
Appellate Court as refers to the lands now the 
aubjeot of this appeal must be set aside, 
and the suit be dismissed in its entirety. 

Atkinson, J. — I agree. 

Appeal allowed. 


NAGPUR] JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 50 or 1919. 

Deoember 2, 1919. 

Present Sir Henry Drake-Brookman, 

Kt., J C. 

MOJIRAM AND OTHERS — PLAINTIFFS — 

Appellants 

versus 

SAGARMAL and others — Defendants 

— Respondents. 

Contract Act (IX of 1872J, a, 69 — Payment made 
by one person on behalf of another , whether can be 
recovered. 

Although section 69 of tho Contract Aot does 
not require the person making the payment to be 
compellable to make it, or that it should be made 
at the opposite party’s request the person making 
the payment nevertheless must establish some 
material interest in making the payment, that is to 
say, he must show that by the payment he averted 
some loss or detriment to himself, [p. 63, col. 1] 

Appeal against the decision of the Distriot 
Judge, Nimar, in Civil Appeal No. 128 of 
1918, deoided ou the 25 fch September 1918, 
confirming the decree cf the Subordinate 
Judge, Hards, in Civil Suit No. 13 of 1918, 
on the 14th May 1919. 

* or the Appellants. 

Mr. O. L. Subhedar , for the Respondents. 

JUDGMENT The parties t0 th8 anit 

..° . w this seoDnd appeal arises 
reside in the town of Harda, the plaintiffs 

7 tailors and the defendants money- 
lenders. ^Roberts and 0*ers were Guards 
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on the G. I. P. Railway at Harda and with dealings. The plaintiffs obtained the fol- 
eaoh of them the parties respectively had lowing decrees:— 


Serial 

No. 

No. and year 
of suit. 

Description 
of Court. 

Defendants. 

• 

Amount decreed. 

Date of decree. 

Corresponding 
Exhibit in this 
case. 

1 

2 28 of 1010 

Subordinate 
Judge, Harda 

Roberts and 
another, 

260—4 — 3 

6—3—1910 

P-l 

2 

246 of 1914 

H 

Roberts and 
Owers . 

572 — 2 — 9 

28—10—1914 

P-2 

3 

247 of 1914 

tt 

11 

701-12—0 

it 

P-3 

4 

147 of 1912 

Munsif.Seoni, 

Malva. 

If 

407—0—0 

23—4—1912 

P-4 


The defendants obtained one deoree against Roberts only and another against Owers only 
of whioh particulars in the above form are as follows : 


JSerial 

iNo. 

No. and year 
. of t suit, 

Description 
of Court. 

Defendants. 

Amount decreed. 

Date of decree. 

Corresponding 
Exhibit in this 
case. 

1 

166 of 1916 - 

Small Cause 

Owers 

640—0—0 

13-3—1916 

P-6 



Court, Harda. 





2 

1170 of 1914 


Roberts 

83—2—3 

16—11—1914 

P-5 


Besides the above decrees it is neoessary 
to ‘mention one obtained by the plaintiffs 
in Sait No. 216 of 1912 in the Goart of 
the Mansif, Harda, on the 4th September 
1912 by whioh Roberts was directed to pay 
Rs, 71-10 0 in all. On the 23rd May 

1912 Robers and Owers applied to the High 
Court of Bombay to be adjudged insolvent 
and obtained the desired order on the 23rd 
Deoember 1912, being finally discharged on 
the 19th Febraary 1913 with a direction 
that the discharge extended to all debts 
inourred prior to the 23rd May 1912. In 

1913 or 1914 the plaintiffs endeavoured to 
exeoute their deoree in Suit No. 216 of 
1912. Their application was dismissed by 
the executing Court, but its order wa3 up- 
set by the District. Judge. In revision 
(No. 3 10 of 1914) this Court on the 21st 
December 1915 restored the order of the 
Subordinate Jadge, holding that the die* 


charge of Roberts by the Bombay High 
Court precluded the plaintiffs from taking 
farther action, they having been parties to 
the insolvency proceedings and the deoree 
under execution having been scheduled 
therein. 

Roberts then moved the High Court of 
Bombay to take action against the plaint- 
iffs and on the 5th October 1916 a notice 
(Exhibit P-10) was issued to the plaint- 
iffs to show oause why they should not be 
committed to jail for . contempt for having 
oaused Roberts’ salary to be attached in 
execution of the deoree in Suit No. 216 of 
1912: in Exhibit P 10 the suit number is 
wrongly given as 260. On the 1st Novem- 
ber 1916 the plaintiffs apologized to the Court 
and obtained an order (Exhibit P-14) 
that on their paying to Roberts the monies 
rooovered by them in execution of decrees 
and paying the oosts of and incidental to 
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the rale issaed against them the rale should 
be discharged. On the 22nd idem the 
plaintiffs paid Rs. 501 to Roberts in fall 
settlement of the amount to be refunded 
by them to him in pursuance of the High 
Court’s order: the reoeipt of the payee is 
Exhibit P 16. It appears from Exhibits 
P-13 and P-15, dated respectively the 
6th and 14th November 1916 that Owers took 
advantage of the action of Roberts to demand 
from the plaintiffs a refund of the sums 
they had improperly oolleoted from Owers. 
The Exhibits thus mentioned are letters 
written by Owers’ Solicitors Messrs. Dubash 
and Co. The first letter demanded repay- 
ment of all salaries recovered by the plaint- 
iffs in execution of decrees soheduled in 
the insolvency proceedings of the Bombay 
High Coart and threatened in default of 
payment to prooeed against them for oon- 
tempt. In the interim the plaintiffs ad* 
dressed Messrs. Dubash and Co , a letter 
of whioh no copy has been filed. It ap- 
pears, however, from Exhibit P.l5 that the 
plaintiffs endeavoured to lessen their liability 
by alleging that the defendants had received 
from them a part of the monies whioh they 
had realized in execution of their deorees. 
This letter expressly states that as the 
plaintiffs had recovered all the money, 
Owers oould look to them alone. The 
result of the correspondence was that the 
plaintiffs paid Owers Rs. 50i who authorized 
them to recover any sum whioh the defend- 
ants had obtained under the attachments 
affected by the plaintiffs against him. 
Owers’ reoeipt is Exhibit P-i7 and bears 
date the 23rd November ibid. 

• Neither Exhibit P-16 nor Exhibit P- 
17 gives any details of the sums respec- 
tively acknowledged therein. 

On the 15th November 1916 the plaintiffs 
sent the defendants a notice requiring them 
to refund what they had obtained by way of 
rateable distribution under their deorees 
against Roberts and Owers: a oopy of the 
notice is Exhibit P-27. The defendants 
sent no reply to it. 

The suit out of whioh this appeal arises was 
instituted on the 7th February 191b and 
we are concerned here with a part only of 
the claim. That part sets out that in 
rateable distribution the defendants re- 
ceived nnder^attaohments of pay effected by 
(he plaintiffs sums aggregating Rs, 229 


from Owers and others aggregating 
R 9 . 45-12-9 from Roberts. The plaintiffs thus 
olaimed refund of Rs. 274 12-9 on the 
ground that they bad paid this sum for 
the defendants under pressure of legal 
proceedings. In this connection, the follow 
ing issue wa9 framed by the trial Judge: — 

“Can the plaintiffs get back the money 
which the defendants reoeived as rateable 
distribution in oase they had to refund the 
whole amount realized from Roberts and 
Owers?” 

The Judge held that the payments to 
Roberts and Owers were purely volun- 
tary on the plaintiff’s part and oould 
not be considered as oovered by section 
69, Indian Contraot Act, the plaintiffs not 
having been . really interested in paying 
for the defendants. The suit was, there- 
fore, dismissed and an appeal to the Dis- 
trict Court failed. The District Judge 
held that the defendants were in no danger 
of being committed to jail or otherwise 
dealt with for contempt by the Bombay 
High Court and that the payment on the 
demand by Owers’ Solicitors was still less 
one whioh could be treated as made on 
behalf of the defendants. The learned 
Judge remarked that the plaintiffs might 
have taken advantage of the faot that 
they did not benefit by all the sums 
realized from Roberts and Owers and so con- 
fined their payments to what they had them- 
selves reoeived. 

In appeal in this Court the plaintiffs 
are said to be entitled to refund either 
under seotion 69 or section 70, Indian 
Contraot Act. The terms of these sec- 
tions are as follows : — 

'69. A person who is interested in the 
payment of money whioh another is hound 
by law to pay, and who therefore pays it, 
is entitled to be reimbursed by the 
other. 

“70. Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not intending to do so 
gratuitously, and suoh other person enjoys 
the benefit thereof, the latter is bound to 
make oompeesation to the former in res- 
peot of, or to restore, the thing so done or 
delivered.” 

With reference to section 69, Indian 
Contraot Act, 1 am referred to sub-sec- 
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tion (2), seotion 73, Civil Prooedare Code, 
whioh is in the following terms : — 

Where all or any of the assets liable 
to be rateably distributed under this seo- 
tion are paid to a person not entitled to 
receive the same, any person so entitled 
may sue snob person to compel him to 
refund the assets.” 

The latter provision makes it dear that 
the insolvent from whom the defendants 
improperly recovered money in execution 
of their deorees might sue for refund of 
that money. The plaintiffs, however, had 
to show more than that the defendants 
were bound by law to refund. The 
plaintiffs have to show in addition a 
material interest in making the payment 
and that the money was paid in order to 
proteot that interest. According to their 
learned Advooate, a certain interest exist- 
ed in the fact that the plaintiffs effeoted 
the attachment of the pay from whioh 
the defendants benefited. Now, it is pos- 
sible that the plaintiffs made themselves 
liable for damages to Roberts and Owers 
by attempting to recover deoretal debts 
whioh were included in the insolvents’ 
schedule to their knowledge. This fact, 
however, seems to me to furnish no reason 
for holding that sums actually distributed 
in exeoution to the defendants under sub- 
section (1), seotion 73, Civil Procedure 
Code, oould in any oiroumstanoes be re- 
covered from the plaintiffs. It is true 
that seotion 69, Indian Contraot Aot, 
does not require the person making the 
payment - to be oompellable to make it or 
that it was made by the opposite party’s 
request. The fact, however, remains that 
the payer has to establish some interest, 
and by this I understand that he must 
show that by the payment he averted some 
loss or detriment to himself. In the pre- 
sent oase it is dear that the High Court 
of Bombay proceeded against the plaintiffs 
only in respect of their action for execu- 
tion of the decree in Suit No. 216 of 
1912 to whioh the defendants were not 
parties. Similarly, the claim put forward 
by Owers’ Solicitors was solely in respeot 
of sums aotually recovered by the plaint- 
iffs. It seems that the plaintiffs incorrect- 
ly represented to the Solicitors that they 
themselves received all the pay whioh 
was attached and then passed on some to 


the defendants: had the facts been correct* 
ly represented, it is not at all likely that 
reoovery in full would have been insisted 
on, inasmuch as seotion 73, Civil Proce- 
dure Code, makes any course other than 
rateable distribution among all of oertain 
decree-holders impossible. 

I am referred for the appellants to 
Futteh Alt v. Ounganath Roy (l) as a 
somewhat parallel oase. There the plaint- 
iff and the defendant had been made 
jointly liable by a former decree. In 
exeoution, the decree-holder, attached and 
obtained an order for sale of the property 
belonging to the plaintiff only who there* 
upon, in order to save his property from 
sale, satisfied the entire decree. It was 
held that the plaintiff was compelled to 
satisfy the whole deoree, inasmuch as he 
was jointly and severally liable with the 
defendant to satisfy it, and his payment 
oould not, therefore, be held to have been 
voluntary or offioioas so as to deprive 
him of the remedy of contribution. The 
Court doubted whether a suit for con- 
tribution where both plaintiff and defend- 
ant were liable for the money paid by 
the plaintiff falls within the scope of 
either seotion 69, or seotion 70, Indian 
Contraot Aot, whioh seem rather to oon- 
template persons who not being themselves 
bound to pay the money, or to do the 
aot, do it under oiroumstanoes whioh give 
them a right to reoover from the person 
who has allowed the payment to be made 
and has benefited by it. The oase oited 
appears, therefore, to be of no assistance 
in dealing with the present one. 

In connection with the olaim for monies 
realized from Owers, it is further apparent 
from Exhibit P-6 that two amounts 
realized by the defendants— Rs 80-13 0 on 
the 19th July 1915 and Rs. 80 12 0 on the 
22nd February 1916— were obtained by 
independent exeoution in whioh the plaint- 
iffs had no part. The defendant in fact 
obtained only Rs. 67-7-0 by way of rate- 
able distribution as against Owers. Again 
we find from Exhibit P 5 that rateable 
distribution under attachment effeoted by 
the plaintiffs accounts for only Rg. 25-5-6 
of the amount (45-12-9) received by the 
defendants, two recoveries (Rg. 10 on the 


1) O. 113; 10 C. L. R, 20. 
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30th Jane 1915 and Rs. 10*7*3 on the 
12th April 1916) haying been effeoted 
by independent executions. To the extent, 
therefore, of R 9 . 182*0*3 the plaintiffs 
elaim mast in any view fail, having been 
limited to contribution to the extent of 
same obtained by the defendants by way 
of rateable distribution. 

In my opinion, the plaintiffs can properly 
be deemed to have been interested in 
reimbursing Roberts and Owers to the 
extent only to which they have them* 
selves received money from those debtors: 
as already remarked, this position finds 
support in seotion 73, Civil Procedure 
Code. What the plaintiffs apparently did 
was to compromise with the insolvents 
without any regard to the wishes of the 
defendants. In this way they escaped 
liability for damages in respect of their 
wrongful attachments as distinct from the 
•laim for refund of sums actually recover- 
ed from the debtors, but it is not shown 
that the defendants in any way shared 
the plaintiffs’ liability for damages as 
such. I hold that seotion 69, Indian 
Contract Aot, does not apply to the facts. 


out any serious attempt to ascertain the 
defendants’ wishes in the matter indicates 
that the plaintiffs wera consulting not the 
defendant’s but their own interests in the 
matter. The notice (Exhibit P-27) said 
to have been sent by the plaintiffs on 
the 15th November 1916 certainly does 
not oonvey the idea that the plaintiffs 
would themselves refund the money which 
the defendants had realised. I agree with 
the lower Appellate Court in thinking that 
the plaintiffs did not really pay on behalf 
of the defendants at all. 

As already remarked, in any view of 
the oase the greater part of the olaim must 
fail, inasmuch as it relates to realizations 
made by the defendants independently 
of the rateable distribution of assets 
obtained under attachments effeoted by the 
plaintiffs. 

Holding that neither section 69 nor 
section 70, Indian Contract Aot, applies to 
the circumstances of this caso. I dismiss this 
appeal with costs. In the Courts below oosts 
will be paid as already ordered. 

Appeal dismissed. 


With regard to the application of section 
70, Indian Contraot Act, I need only 
refer to the law aB laid down by this 
Court in Bhriram v. Harbaii (2) in the 
words quoted from the judgment of the 
Privy Counoil in Earn Tuhul Singh v. 
Biseswar Lai (3). In the present oase it 
does not appear that either Roberts or 
Owers bad any intention of moving the 
High Court of Bombay to proceed for 
contempt against the defendants and, in 
bo far as the defendants were liable to 
refund money either to Roberts or Owers, 
the plaintiffs were mere volunteers who 
in faot paid money which was not really 
demanded from them. In the witness box 
the plaintiff Mojiram tried to make out 
that his compromises with Roberts and 
Owers were made in pursuance of a 
promise from the defendants that they would 
bear their share of the neeessary expenses, 
but this formed no part of the pleadings 
and is not relied upon here. Moreover, 
the carrying out of the compromises with- 

(2) 12 C. P. L. E. 4. 

(3) 16 B. L. B. 203 at p. 219; 23 W. B. 305; 2 I. A. 
J 31 S Sar. P. C. i. 477; 3 Suth. P. C. J. 136. 


MADRAS HIGH COURT. 

City Civil Court Appeal No. 4 of 1919. 

September 8, 1919. 

Present : — Sir Abdur Rahim, Kt., Offg. Chief 
Justioe, and Mr. Justios OJgers. 
THAMMaNINA OHINNA LAKSHMI- 
NARASIMHA and ANoraER — D efendants 
Nos. 2 and 3— Appellants 

trrsus 

Messrs. AKARAPU VENKANNA OHIN- 
NIAH a Firm of Merchants, carrying on 
business at No. 140, Mint Street, gboroe 
town, madras — Plaintiffs — 
Respondents. 

Hindu Law— Joint family trade— Debts incurred 
in course of trade— Liability of minor members, extent 

of. 

Where money is borrowed for the purpose of a 
joint family trade, all the members of the family, 
including the minors, are liable to the extent of their 
shares in the family properties as well as their 
shares in the assets of the bueiness. [p. 65, col. 2.] 
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Appeal against the decree of the Oity 
Civil Court, Madras, in Original Suit 
No. 334 of 1917. 

FACTS appear from the judgment. 

Mr. P. Somasundaram , for the Appellants.— 
The decree of the lower Court is wrong, 
in that it makes 2nd and 3rd defendants’ 
shares in the family properties liable. 
They were minors at the time to whioh 
the suit transaction relates. Only the 
shares of the appellants in the assets of 
the business can be made liable. See Official 
Assignee of Madras v. Valaniappa Ohetty (1), 
Sanka Krishnamurlhi v. Bank of Burma 
(2) and Raghunathji - Tarachand v. Bank of 
Bombay (3). 

Messrs. Vencatasubba Bow and Radha 
Krishna Aiyar , for the Respondent. — 
The trade is admittedly joint family 
trade. Debts inourred in the course of 
such trade are binding on all oo- parceners 
including minors; • Muthaya Pillai v. Tin- 
neoelly South India Bank (4), and Malaiperumal 
Ohettiar v. Arunachulla Ohettiar (5). 

JUDGMENT. — It is argued in this 
appeal that the 1st defendant on the one 
hand and the 2nd and 3rd defendants on 
the other settled their accounts and di* 
vided their business sometime in 1908, and, 
therefore, the appellants are not liable for 
apy debts inourred in the oouTse of the busi* 
ness since that date.' The learned trial 
Judge has, however, found that this is not 
proved by the evidenoe and he give 9 
strong reasons for his conclusions. Besides 
it is not suggested that, if there was any 
division so far as this business was con* 
oerned, the plaintiffs either knew of suoh 
a division or were informed of it. 

The next question argued is one of law, 
namely, whether the deoree is right, iu 
so far as it makes the appellants, 2 ad 
and 3rd defendants’ shares in the family 
property liable for the amount of the 
deoree. They were minors at the time of 
tfbe transaction which gave rise to the 
debt, but it is found and not disputed 
that the trade in the course of which 
the debcs were inourred was an ancestral 

(1) 49 Ind. Oas. 2 30; 41 M 8 34; 24 V£. T. 2(6; 
85 M. L. J. 473; 8 U. 530. (1913) flt. W. 731. 

(2) U lad. Oas. 79; 35 M. 6)2 (19U) t fid V7 57. 

885; 21 M. L. J. 620; 11 M. L. T. 58. . 

- (3) 2 Ind. Oas. 173; 34 B. 72 : U Bom L..B. 255. 

■ (4) 37 Ind. Oas. 280; 5 L. W. 841. 

; (5) 41 lad. C*s. 224, 6 L. W. 417. , 

i 


family trade, the defendants being Oomati 
Chetties. 

The argument on behalf of the appel* 
tants is that the shares of the appellants 
in the assets of the business are alone 
liable, and relianoe is placed in this con- 
nection on the rulings of this Court report* 
ed as Official Assignee of Madras v. Pala- 
niappa Ohetty (l) and Sanka Krishnamur- 
thi v. Bank of Burma (2) and on the deci- 
sions of the Bombay High Court reported 
as Raghunathji Tarachand v. Bank of 
Bombay (3). The ruling in Official Assignee 
of Madras v. Palaniappa Ohetty (l) was by 
a Full Bench of this Court and does not 
contain anything whioh can be said to support 
the proposition put forward on behalf of the 
appellants. As regards Sanka Krishnamurthi 
v. Bank of Burma (2) it does not appear 
to be very dear whether the learned Chief 
Justioe intended to lay down any general 
proposition that, in the oase of an an- 
cestral family business belonging to a 
trading family such as this, debts incurred 
in the coarse of such business are re* 
ooverable only from the shares in the assets 
of that business belonging to the janior 
members of the family, and not from their 
shares in the family property including the 
assets of the business. In any oase, as 
pointed out in Malaipsrumal Ohettiar v. 
Arunachalla Ohettiar (5) by Ayling 
and Sadasiva Aiyar, J J., the question 
did not arise for decision upon the 
faots found in that oase and the state- 
ment, whioh by no means is very clear on 
this point, wa9 by way of obiter. On the 
other hand, we have a number of rulings 
which dearly are against the contention 
cf the appellants. It is laid down in 

Muthaya Pillii v. Tinnevslly Soutu India Bank 
(4) that where money was found borrowed 
for the purpose of an ancestral business 
carried on by the members of a joint 
Hindu family, all the members of the 

family including the minors are liable for 
the re-payment of such money to the ex- 
tent of their share in the family proper- 
ties as distinguished from their share in the 
assets of the business, because the family 
property is swelled by the profits of the 
trade which is carried on with the credit 
of the entire family property. This view 

of the law is followed in the oase just 

referred to in Malaiperumal Ohettiar v, 



66 


INDIAN OASES. 


[1920 


BANSI V. SB EO SHANKAR. 

Arunachalla Cheitior (5), where it is also laid 
down that the ordinary presnmption in the 
oase of.Buoh business is that the entire family 
property is embarked in the business and 
forms part of the assets of the business. In 
Vhulipalla Kanakam v. Nadtpalli Venkataraju 
(6) Sesbagiri Aiyar and Napier, JJ., also 
aoted upon this view of the law. With 
referenoe to the ruling of the Bombay High 
Court reported as Bank of Bombay v. Ragbu- 
nathji Tarachand (7) it seems to have been 
oonoeded by tbe Counsel for the respon- 
dents that the personal deoree given by 
Heaton, J., against the minor was wrong 
and the deoree was modified in aooordanoe 
with that oonoession. But in the body of 
tbe judgment, delivered by Mr. Justice 
Cbandavarkar, the well known oase re- 
ported as Ramlal Thakureidas v. Lakhmi- 
chand (8) is oited with approval as 
laying down the law on the subjeot of 
family trades, and there it is distinotly 
ruled that “where a minor is a oo paroener 
in a joint family, his share in the family 
pioperty is liable for debts contracted by 
his managing oo-paroener for any family 
purpose or any purpose iuoidental to it. 
If tbe family is a trading firm, tbe same 
rule must apply, with this difference that the 
term family purpose or purpose incidental to 
it must here give way to the expression 
trading purpose or purpose incidental 
to it, having regard to the nature and 
objects of the family business.” This exposi- 
tion of the law has been followed, as point- 
ed out in Kadiri Eanakkapillantakath 
Abdurehman Kutti Boji v. Kochipalli Bussain 
Kunhi Haji (9), by all the High Courts and 
the learned Chief Justioe himself cites this 
ease with approval in Banka Krishnamurthi v. 
Bank of Burma (2). We hold that the deoree 
of the City Civil Judge is right on this point 
as well. 

The appeal must be dismissed with oosts. 

Appeal dismissed, 

(0) 43 Ind 1 Cas. 76; 7 L. W. 218; (1918) SI. W. N 44 

(7) 10 Bom. L. R. 668. 

(8) 1 B. H. C. R. App. li (61), 

(9) 63 Ind. Cas. 262. 10 L. W 204 at d 208- 2 fi M 
L.T 195,37 M.L.J. 816i ,1919, ... & X, 42 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 1 op 1918. 
Deoember 18, 1919. 

Present : -Sir Henry Drake-Brookman, Kt., 

J. C., and Mr. Kotwal, A. J. C. 

BANSI and others— Appellants 

versus 

SHEO SHANKAR PURI— Respondent. 

Registration Act tXVl of 1908), s. 28— Registration 
—Mortgage deed, fictitious entry of property in, effect of 
-Contract Act (IX of 1872), 8. 74— Mortgage suit on 
—Interest, rate of, objected to, as penalty— Court, duty 

°^*If a fictitious entry in a mortgage deed, representing 
property which the mortgagor does not possess 
and does not intend to mortgage and which the 
mortgagee does not intend should form part of the 
security, is intentionally made by the parties for 
the purpose of obtaining registration in a district 
in which no part of the property actually charged 
or intended to be charged in fact exists, it is a 
fraud on the registration law, and no registration 
secured by means thereof will be valid, [p. t-8, col. l.J 
Rarcndra Lai Roy Choicdhuri v. Hurt Dasi Dcbi, 23 
Ind. Cas. 637; 41 C. 9i2 ^P C ; 27 M L. J. 80; 12 A. 
L.J. 774; 16 M L. T 6; U914 M. W. N. 462; 1 L. W. 
1050; 18 C. W. N 8'7; 19 C. L. J. 484; 10 Bom. L. R. 
400; 41 I. A. 110 (P C.), followed. 

Where in answer to a suit on a mortgage the 
defendant pleads that the stipulation as to the pay- 
ment of interest is penal, the question before the 
Court is not what the plaintiff has actually charged 
and whether that is penal or not. It must decide for 
itself whether the original stipulation as to interest 
was penal or not; and if it was penal, what reason- 
able compensation the plaintiff is entitled to 
receive, [p. 70, col. 1.] 

Appeal against the deoree of the Addi- 
tional Distriot Judge, Nagpur, in Civil 
Suit No. 66 of 1913, dated the 31st August 
1917. 

Mr. M, Oupta , for the Appellants. 

Messrs. M. B. Kinkhede and W. R. Puranik , 
for the Respondent. 

JUDGMENT. — (November 18, 1919).— The 
suit out of whiohthis appeal arose was brought 
by the plaintiff Sheoshankarpuri to enforce 
two mortgages exeouted by defendant No. 1 
Bansi, defendant No. 2 Mahadeo and Govinda 
deoeased, the father of defendants Nos. 3 
to 6. Defendants Nos. 7 to 10 are tbe sons of 
defendant No. 1 and defendant No. 11 is the 
son of defendant No. 2. Defendants Nos. 3 to 11 
are all minors. These minor defendants are 
joined on the ground that they are liable to 
pay the mortgage debts as antecedent debts 
of their fathers and as inourred for legal 
necessity. Defendant No. 12 is an attaohing 
oreditor of the exeoutanfts of ,fthe two 
mortgagee. We give below the substanoe 
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of suoh pleadings as are neoessary to 
be referred to for the purposes of this 
appeal. 

The first of the mortgages, dated the 
12th May 1908, is a simple mortgage for 
a sum of Rs. 3,000 payable by six annual 
instalments. Interest is agreed to be paid 
at Rs. 1-6 per eent. per mensem and in 
default in payment of instalments an 
enhanced rate of Rs. 1-14 is stipulated 
for. In case of two defaults the whole 
debt is to beoome payable. The seoond 
mortgage, dated the 14th May 1909, is a 
possessory mortgage by oonditional sale for 
Rs. 3,000 payable by six annual instalments. 
The terms of interest are the sam 9 as in 
the first mortgage. The net profits of the 
mortgaged property are to be applied, 
first in payment of the previous mortgage 
debt and then in payment of this debt. 
There is a condition that in the event of 
any creditor of the executants attaching 
the property the whole debt then due is 
to beoome payable. * The property mortgaged 
by both these instruments is identioal. 
The whole of this property is situated in 
the Wardha District, with the exception of 
a mango tree said to belong to defendant 
No. 1 Bansi and to be situated on the 
Dhura of a field oalled Waghai in the 
village of Junapani in the Nagpur District. 
The suit is for the recovery of Rs. 1 2,798-9-3 
due on aooount of principal and interest after 
giving certain credits. The cause of action 
in respeot of the simple mortgage is 
stated to have arisen on the 16th May 
loi2, when two instalments were in default 
and that in respeot of the mortgage by 
conditional sale on the 10th August 1911, 
when the defendant No. 12 attaohed the 
mortgaged property. 

The defendants contested the suit on several 
grounds, but the pleas with whioh we are now 
concerned are that 

(1) The registration of the document in 
the Nagpur District was fraudulently pro- 
cured by a fictitious entry of a mango 
tree wbioh never had any existence and 
did doc Delong to the defendant No. 1; 
and coat the entry was made at the 
instance of the plaintiff with a view to 
get registration effected in the Nagpur 
District. The registration, therefore, was 
invalid and the deed could not operate as a 
transfer of immoveable property j 


(2) the Nagpur Courts had no jurisdic- 
tion to try the soit as no part of the 
mortgaged property was situated in this 
Distriot; 

(3) the stipulation to pay compound 
interest was penal and should be relieved 
against; and 

(4) no part of the mortgage debts was 
an antecedent debt of the executants, nor 
were the mortgage debts incurred for legal 
necessity or the benefit of the minor defend- 
ants. The minors were, therefore, not bound 
by tbe mortgages. 

Tbe first Court tried as preliminary issues 
the points involved in the first of these 
pleas. It found that the defendant No. 1 
owned and intended to mortgage a tree 
situated in a field oalled Waghai in Mouza 
Takalghat whioh adjoins Mouza Junapani, 
but the tree was misdescribed in the mort- 
gage deed through mistake. It held that 
the defendants were estopped from denying 
the title of defendant No. 1 to the tree 
and that even if the latter was not the 
owner, the registration was good provided 
there waB an agreement to mortgage the 
tree in Takalghat whioh was within the 
jurisdiction of the registering officer at 
Nagpur. On the seoond point it held 
that the Nagpur Courts had jurisdiction. 
On the 3rd point it held that the interest 
claimed was not penal, On the 4th point it 
found that a oertain part of the consideration 
of the first mortgage constituted an antece- 
dent debt binding on tbe minor defendants, but 
no legal necessity or benefit to the minors 
was proved in respeot of any portion of the 
mortgage debts. It passed a deoree for 
sale and foreclosure respectively on the two 
mortgages against defendants Nos. 1, 2 and 
12, and a deoree for sale on the first 
mortgage against the minors in respeot of 
the part of the consideration held binding on 

them. 

All the defendants appealed to this Court. 
Twenty-one grounds were taken in the memo- 
randum of appeal, but all have not been press- 
ed. Grounds Nos. 6, 7, 8, 9, 12, 13, the 1st and 
3rd part of 14, 15, 17 and 18 are abandoned. 
Tbe objection in the 2nd part of ground 14 is 
said to be the same as in ground No. 10, 
Grounds Nos. 19 and 21 are general. 

Grounds Nob. 1 to 4 refer to the pleas raised 
in sonneotion with tbe validity of the registra- 
tion of the documents. The circumstances 
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pleaded by the defendants as rendering the 
registration invalid are similar to those found 
in Rarendra Lai BcyOhowdhuri v. BariDasxDebi 
(1). In that oase their Lordships of the Privy 
Connoil fonnd on the conduct of the parties 
and the evidenoe in the oase that a parti- 
cular paroel in a mortgage deed was in 
faot a fictitious entry and represented no 
property that the mortgagor possessed or 
intended to mortgage or that the mortgagee 
intended to form part of the security. They 
held that such an entry, intentionally made 
use of by the parties for the purpose of 
obtaining registration in a district where no 
part of the property actually charged and 
intended to be oharged in faot existed, 
was a fraud on the registration law, and 
no registration obtained by means thereof 

was valid. 

Here also we have to find whether the 
tree described in the mortgage deed aotually 
existed and represented any property that 
defendant Bansi possessed or intended to 
mortgage or the plaintiff intended to form 
part of his security. The entry in the 
mortgage deeds in respect of this tree is as 

follows:. — 

"One mango tree with trunk and orop stand- 
ing on the Dhura of the field called Waghai 
Cha bounded on the east by Bhadu’s field, 
on the west by Laxman’s field, on the 
south by Rama Mali’s field and on the north 
by the field of Chintu Mahar situate in 
Mouza Junapani, Parganah Bori, Tahsil and 
District Nagpur.” 

There ip, we find, a field oalled Waghai in 
Mouza Kohola, an uninhabited village near 
Junapani, but to this the boundaries given 
above do not apply. The plaintiff, however, 
says that a tree standing in a field also 
named Waghai situated in Mouza Takalghat 
held in tenancy right by his witness No. 3, 
Gopal, is the one owned by Bansi and 
intended to be mortgaged. It is not denied 
that the burden of proving this assertion 
is on the plaintiff. He has examined 
witnesses to prove Bansi’s ownership thereof. 
These witnesses are P. Ws. Nos. 1, 2, 3, 5, 
6, 8, 9 and 10. No reliance has been plaoed 
by the lower Court on the testimony of 
witnesses Nos. 2 and 9, and we agree with 

(1* 23 Ind Cas. 637; 41 0. 972 (P. C.) ; 27 M. L. J. 
8O5I2A.L.J. 774; 16 M. L. T. 6.- (1914) M. W. N. 
462; l L. W. 1060; 18 0. W. N. 817; 19 0. L. J. 4S4; 16 
Bom. L. R. 400; 41 I. A. 110 (P. 0.). 


that Court’s opinion and the reasons given 
by it for the same. The lower Court has, 
however, acoepted the evidenoe of witnesses 
Nos. 1, 3, 5 and 6. P. W. No. 3 is the tenant 
of the field Waghai of Takalghat in which 
a mango tree stands. The substacoe of 
the evidenoe cf these witnesses is that 
this tree belonged to one Sakhya Mahar 
and was sold by him some 15 or 16 years 
ago to the defendant Bansi and since 
then Bansi has sold the crops thereof to 
some of the witnesses. We are not pre- 
pared to accept the story as to the sale by 
Sakbya to Bansi, The tree is said to be 
about 20 years old and the purchase to 
have taken place 15 or 16 years ago. If 
so, the tree must have been only 4 years 
old at the time of its purchase. We do 
not think that Bansi or anybody else would 
purchase a four years old mango tree, which 
would not be in fruit and which was not 
likely to bear fruit for some years. It is 
also unlikely that Bansi would buy a tree 
in a plaoe 14 miles away from his other 
property. Two of the plaintiff’s witnesses 
Nos. 3 and 6 say that Bansi ha9 a house 
in Takalghat, but these witnesses are con- 
tradicted by P. W. No. 8 and we do not 
aooept their evidenoe. If Bansi had owned 
a house in Takalghat, it would oertainly 
have been inoluded in the mortgages. This 
mango tree is shown in the Kbasra for the 
year 1899-1900, Exhibit P-2, as the pro- 
perty of Sakhya and no subsequent village 
paper is filed to show that Bansi was reoorded 
as the owner after the alleged sale. 
P. W. No. 8, the son of Sakhya, says that 
the tree belongs to him and his two 
brothers and P. W. No. 10 supports him. 
Differing from the lower Court we find 
that the tree described in the mortgage 
never belonged to Bansi and that Bansi 
did not own any tree in the Nagpur Dis- 
trict. 

It has been contended that the question, 
of ownership is immaterial so long as some 
tree to which the description given in the 
mortgage deed applied existed, but in view 
of what is said by their Lordships of the 
Privy Counoil in the oase oited above we 
oannot aooept that contention. If Bansi 
owned no tree in the Nagpur District, then' 
the entry to that effect is fictitious and made L 
fraudulently for the only purpose imaginable, 
namely, to get the doottmehts registered in 
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'the Nagpur Distriot. From the conduct of 
the parties and the evidence on record no 
doubt ia left that thia was the purpose for 
which the entry was made. 

It ia urged on the plaintiff’s behalf that 
•he relied on the statement of Banai as 
to the existence of the tree and his owner- 
ship thereof and the plaintiff himself was 
'an innocent party to fie fraud. We have 
gone through the evidence in the case and 
have come to the conclusion that the 
plaintiff is as much responsible for this 
fictitious entry as Bansi, if not more so. 
‘According to P, W. No. 7, the plaintiff’s 
agent, when Bansi came to the plaintiff to 
ask for the loan for which the first mort- 
gage was executed, he proposed to mortgage 
the Wardha property only. The plaintiff 
had dealings with and known Bansi for 
10 or 12 years, and we think it very pro- 
vable, as deposed by Bansi as D. W. No. 1, 
that the plaintiff himself proposed to him 
to include a tree in Junapani or Takalghat 
where his father-in-law lived. It is not 
likely that Bansi could have thought 
of a tree as immoveable property for the 
purposes of registration. Admittedly the 
' plaintiff’s agent wished to avoid registration 
in Wardha on account of the trouble and 
expense of travelling to that plaoe, which 
is nearly 50 miles by rail from Nagpur. 
This was undoubtedly one reason but we 
think a minor one; a much stronger 
motive, in our opinion, was to avoid the 
disadvantage of having to conduct litiga- 
tion in that district shodld the necessity 
therefor arise. We do not think that any 
sufficient motive on the defendant’s part 
to prefer registration in Nagpur has been 
established. Wardha Was the distriot of his 
residence and in any litigation his position 
would be muoh better if he had to conduct it 
there. 

For the above reasons we find that the 
entry represented no property that the mort- 
gagor possessed or intended to mortgage or that 
the mortgagee intended to form part of bis 
seourity. The tree was deliberately inserted in 
the mortgage deed at the instance of the 
plaintiff or bis agent, for the sole purpose 
of having the registration effected in the 
Nagpur Distriot. The registration thus 
effected was invalid and both the mortgages 
are inoperative as transfers of immoveable 
property. 


On the above findings the question of 
estoppel raised by the plaintiff does not 
arise It alo becomes unnecessary to 
discuss the pleas raised by the minor 
defendants regarding the binding nature 
of the mortgage debts as against their shares 
in the property. The suit, so far as the 
minor defendants are concerned, must be dis- 
missed. 

The plaintiff contended in the course of 
the argument before us, and the defend- 
ants conceded, that in oase we find against 
the plaintiff on the question of the validity 
of the registration, the plaintiff would be 
entitled to treat the bonds as simple 
money bonds and to olaim a money decree 
against defendants Nos. 1 and 2 personally 
and against defendants Nos. 3 to 6 to the 
extent of the assets of the deceased Govinda 
in their hands. 

We now prooeed to deal with the 
remaining grounds of appeal urged by the 
defendants. 

Under the 5th ground of appeal it is 
urged that the mortgage dated the 14th 
May 190 Exhibit P-15, has not been 
proved to be properly attested. In view 
of the finding regarding registration the 
question of the validity of the attestation does 
not arise. 

Under ground No. 10 and the second part 
of ground No. 15 it is urged that payments by 
the defendants should be oredited first 
towards the mortgage bond of 19J8, 
Exhibit P-14. The learned Pleader for the 
appellants has not been able to tell us 
what the payments that he refers to in 
this ground are, and how those particular 
payments have been aotually applied. The 
only stipulation there is in the bonds regard- 
ing appropriation is contained in Exhibit 
P-15 and it refers to the profits derived 
by the plaintiff from the mortgaged pro- 
perty while in his possession, There is no 
stipulation as to the appropriation of pay- 
ments made by the defendants and no pleas 
were raised in this connection. The objeo- 
tion urged in ground No. 10, therefore, fails. 

In view of our finding that the bonds in 
suit cannot operate as transfers of immove- 
able property, the quesi ion raised in ground 
No. 11 needs no discussion. It was admitted 
by the plaintiff. respondent that if the regis- 
tration was held invalid, no oharg 9 for any 
part of the debt existed. 
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Under eroond No. 16 it nrged that 

.ompoond interest at the higher rate was 
penal and should he relieved against. The 
lower Conrt has dealt with this point in. 
paragraph 36 of its judgment, wbioh is 

as follows , . , . 

«• x do not see how the compound interest 

sharged at the original rate amounts to a 
penalty. The ruling reported in Bh-gwnnt 
Aimnmm v. Oanvati Ohowdharx (2> is 
against the defendants’ contention. ^ I find 
that the interest ohaTged is not penal.” 

In onr opinion the lower Court has not 
dealt with the question in the right way. 
The question before it was not what the 
plaintiff had aotually charged and whether 
that was penal or not. It had to deoide 
for itself whether the original stipulation 
as to interest was penal or not ; and if 
penal, what reasonable compensation the 
plaintiff was entitled to receive. We find 
that the original stipulation was penal. We 
do not, however, see any reason to make 
any alteration in the rate at whieh the 
plaintiff has aotually claimed interest in the 
plaint, namely, Rs. 1-6 per mensem com- 
pound. At this rate a considerable reduction 
from the original oompound rate has been 
given and it has not been pleaded that 
the seourity was so good as to make the 
rate charged unreasonable. 

In^ground No. 20 it is urged that there was 
no oause of action on the seoond mortgage 
bond, Exhibit P-15, until the debt on the first 
bond was satisfied. This objection cannot be 
sustained in face of the clear provision in 
Exhibit P-i5 for a oause of action to arise 
on attachment by a creditor of the mortgagors 
taking plaoe. 

As all the grounds other than the first 
four have failed, a money decree will be 
passed against defendants Nos. 1 and 2 
personally and against defendants Nos. 3 to 6 
to the extent of the assets of the deceased 
Govinda in their hands. 

The partied are direoted to make an 
deoouiii of what is due to the plaintiff 
for principal and interest on the two bonds 
in suit treating them as simple money 
bonds. The aooount will be put in by 
the 29th November 1919. The 18th of 
December 1919 is fixed for final judgment. 

(2) 1 N. L. R. 9. 


FINAL JUDGMENT. -The parties have 
now put in accounts as direoted in our ad 
interim judgment dated the ' 8th November 
1919. Their accounts agree as to the amount 
due up to the institution of the suit. The only 
point on wbioh they differ is about 
the rate at which interest is to be awarded 
from the date of the institution of the 
suit to the date of the decree. The 
plaintiff claims it at the rate stipulated in 
the mortgage bond, vie., Rs. 1*6 per cent, 
per mensem compound. The defendants 
urge that it should be allowed at the Court 
rate of 8 annas per oent. per mensem. As 
the documents in suit are treated as simple 
money bonds, we have under eeotion 34 of 
the Civil Procedure Code a discretion to 
award interest at such rate as we deem 
reasonable. The suit was instituted on the 
2nd December 1913 and was closed for 
judgment on the 31st July 1917. The litiga- 
tion has been somewhat prolonged and the 
plaintiff’s false pleas have to a certain extent 
been responsible for the delay, and we 
do not think it right to award to him 
interest after the institution of the suit at 
the same rate as before it. We consider 
it reasonable to allow interest from the 
date of the institution of the suit to the 
date of this Court’s decree at Rs. 9 per 
oent. per annum on the principal sum 
Rs. 3,000 in eaoh of the two bonds, and the 
principal sum Rs. 2,861-5-6 due on account 
of the subsequent advances. Interest 
at the rate of 6 per cent, per annum is 
allowed on the aggregate amount thus 
adjudged from the date of our decree to 
the date of payment, A deoree for the 
amount found due as above with pro- 
portionate costs of the first Court will 0 
passed against defendants Nos. 1 and 2 
personally and againBt defendants Nos. 3 to 6 
to the extent of the assets of the deceased 
Govinda in their hands. These costs will 
not include the oosts of plaintiff’s witnesses 
Nos, 1 to 11 who were eiamined on the 
question of the ownership of the tree. 
The suit is dismissed as against defendants 
Nos. 7 to 12. These defendants made no 
separate defenoe in the first Court A'l the 
witnesses were examined on behalf of defend- 
ants Nos. 1 and 2 exoept witness No. 9, who 
is said to have been examined on behalf 
of defendants Nos. 2 to 11 al«o. Defendants 
Nos. 7 to 11 do not appear to have inourred 
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any oosts separately in the first Ooart. 
They will not get any oosts in that Court. 

In this Oonrt all the * defendants ezoept 
defendant No. 12 have filed a joint appeal. 
Defendants Nos. 7 to 11 have inourred no 
separate oosts. The other defendants and 
the plaintiff have snooeeded and failed in 
part. Under these oironmstanoes we direot 
that the parties to this appeal bear their 
oosts as inonrred. 

Order accordingly. 

• • 


ALLAH AB ID HIGH COURT. 

Sicond Civil Appeal No. 5*7 op 1918. 

January 7, 1920. 

Present : — Mr. Jastiee Tndball and 
Mr. Jastioe Rafique. 

Thakur BEHARI LAL and others— 
Plaintiffs— Appellants 
versus 

Thakur MOHAN SINGH and another — 
Defendants — Respondents. 

Custom — Pre-emption — Vendee becoming co-sharer 
after transfer, effect of — Pre-emptor' $ right to pre-empt, 
whether destroyed.. 

A plaintiff pre-emptor, in order to succeed, must be 
entitled to pre-empt not only on the date of the 
suit, but also up to the date of the decree. Where, 
therefore, a vendee was a stranger at the date of 
the transfer, but after the institution of a suit for 
pre-emption and before the date of the deoree, he 
became a co-sharer in the village so that as against 
him, under the custom, the plaintiff would have no 
right to pre-empt, the plaintiff’s suit must fail. [p. 72, 
col. 1.] 

Second appeal from the decision of the 
Subordinate Judge, Agra, dated the 18th 
June 1917. 

The Hon’ble Mr. Narain Prasad Asthana 
and Mr. T. N. Ohadha p for the Appellants. 

Dr. 3. N. Sen, for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit brought to enforoe a right of 
pre-emption based on village custom. Both 
the Courts below have dismissed the plaint- 
iffs’ suit. The plaintiffs pre-emptors were oo 
sharers in the village at the date of the sale. 
The vendee was a stranger on that date. After 
the institution of the suit oertain property 
was gifted to the vendee by whioh he 
became a co-sharer in the village such 


that against him, under the custom, the 
plaintiffs would have no right to pre-empt. 
The Courts bebw have held that the suit 
for pre emption was bound to fail by reason 
of this subsequent acquisition by the vendee 
of a share in the village, whioh placed him 
upon unequal footing with the pre emptors 
in the oo- parcenary body. The decisions 
are based upon the principle that the 
plaintiffs must, in order to succeed, be 
entitled to pre empt not only on the date 
of suit but also up to tbe date of the 
deoree. The plaintiffs appeal, and on their 
behalf attention is oalled to a decision of 
a Division Bench of this Uourt in tbe case 
of Rohan Singh v. Bhao Lai (1). The head- 
note* of the report is misleading. It is 
set forth there that the Court held that 
the suit could not be dismissed, the pre- 
emptor having been entitled to a deoree 
at the date of the institution of the suit. 
An examination of the judgment would 
show that though the learned Judges who 
constituted tbe Benoh were inclined to that 
opinion, they came to no definite deoision 
on that point. They decided the oase 
really on a different ground. The only 
oase of this Court whioh is of any use to 
us in the present matter is that of Ram 
Qopal v- Piari Lai (2). In that oase the 
plaintiff, when he filed bis suit for pre- 
emption, had a full right under the* custom 
set out in the wajib-ul-arz to pre-empt the 
property. Pending the deoision of tbe suit, 
however, the Mahal was partitioned and 
the plaintiff’s share was .put into a totally 
different Mahal, so that on the date of the 
deoision of the oase, he was no longer a 
co-sharer in the Mahal in whioh the property 
lay that he was attempting to pre-empt. 
The learned Chief Justioe in his judgmert 
in that oase remarked at page 444 as 
follows : — “ That seems to be a strong 
reason for dismissing the suit, unless it 
oan be shown that there is some general 
principle of law or procedure which onmpels 
us in disregard of the custom, Rod which 
would compel us in dLregard of a o mtraot, 
if this were a oa<e of contract, to look 
exclusively to the state of things that existed 
at the date of institution of the suit and 
to say i bat because oo that date the plaintiff 

(I) 3 Ind. Cas. 42; 6 A. L. J. 099; 31 A. 630. 

;2) 21 A. 44 ' ; A W. N, (IS99) 63. 

•Refers to 6 A. L. J. — Ed. 
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was entitled to pre-emption he is to have 
a decree for pre-emption, although since 
that date his right has oeased to exist. 
It appears to me impossible to maintain 
that there is any snob general principle of 
law”; and on page 445 he remarked : 
"There is, therefore, nothing whioh oompels 
ns to look exclusively to the date of the 
institution of the suit, to disregard all 
that has since happened, and to oonfirm 
the decree for pre-emption, although at 
the date of the deoree the plaintiff was 
not ' entitled to pre-emption according to 
the terms of the * oajib-uUare upon whioh 
the suit was based 1 ’. It is quite true that 
in that suit it was a case of a plaintiff 
pre-emptor losing his right to pre empt 
by reason of his property having been 
removed and placed in a different Mahal, 
that is by his having become a stranger 
to the Mahal in whioh was the property 
sought to be pre-empted; whereas in the 
case before us the plaintiff’s position has 
not ohanged so far as the Mahal is con- 
cerned, or his own property, but the 
position of the vendee has ohanged. It 
seems to us immaterial, however, whether 
it is the plaintiff’s position that has been 
ohanged or that of the vendee. The 

result in either case is that on the date 
of the decree the plaintiff was no longer 
in a position to say to the Court, I am 
a person who is entitled to pre empt as 
against the vendee. Our attention has 
been called to certain decisions of the 
Punjab Chief Court in whioh the opposite 
has been held by a majority of Judges. 
An examination of the decisions, however, 
shows that the Court was divided in its 
opinion, and we think that the opinion 
expressed by the late Chief Justice of the 
Punjab Chief Court is one whioh carries 
more weight with us. In principle we are 
unable to distinguish the present oase 
from the oase of Ram Gopal v. Piari Lai 
(2) and we think that the Courts below 
were oorrect in dismissing the plaintiffs’ 
suit. The appeal, therefore, fails and is 
dismissed, We make no order as to costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Appeal No. 41 of 1918. 

April 2d, 1919. 

Present : — Sir Henry Drake-Brockman, 

Kt., J. C. 

• RAGHUNATH — Defendant No. 3 — 

Appellant 

versus 

NANHU AND OTHERS — PLAINTIFFS A D DEFEND- 
ANTS Nos. 1 & 2 — Respondents. 

Civil Procedure Code (Act V oj 1908 >, 0. XXI, r. 
63 — Suit by transferee from judgment-debtor to estab - 
lish title — Burden of proof — Bona fides. 

In a suit by a transferee from a judgment-debtor 
to establish title under Order XXI, rule 63 of the 
Civil Procedure Code, the ordinary method of 
establishing bona fides is to prove that the con- 
sideration passed and that possession was actually 
transferred, and this being done, the onus would be 
shifted on to the contesting party to show that 
there was nontheless an intention to defeat 
creditors, [p. 73, col. 1.] 

Appeal against the deoree of the District 
Judge, Saugor, in Civil Appeal No. 16 of 
1918, deoided on the 31st July 191*, 
arising out of the deoision in Civil Suit 
No 172 of i917, in the Court of the 1st 
Munsif, Saugor, dated the 12th February 
1918. •. 

Mr. G. L. Subhedar, for the Appellant. . 

Mr. S. Y. Deshmukh , for the Respondents. 

JUDGMENT. — The appellant in this 
Court was the 3rd defendant in the Court 
of first instance: he attached and sold a 
cart and grain as the property of the 
1st and 2nd defendants. The plaintiffs 
filed an objection claiming the attached 
property as their own. They alleged the 
grain to have been raised in two fields of 
Monza Semadhana of whioh the 1st and 
2nd defendants are tenants and set up a 
sublease, Exhibit P-2, dated the 13fch 
:of April 1915. The 3rd defendant put the 
plaintiffs to proof of their sub-lease, whioh 
he alleged to have been executed without 
consideration with the object of defeating 
creditors. The trial Judge, holding that 
no consideration: was paid, that the object 
of the sub-lease was to defeat creditors, 
and that the attached cart belonged 
to the 1st and 2nd defendants, dismissed 
the suit . without daoiding oertain issues 
which raised questions as to the amount 
which the plaintiffs should reoover if they 
succeeded in establishing their title. 
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In appeal the District Judge reversed 
this decree and remanded the case for 
re-trial of the undecided issues. The 3rd 
defendant has preferred this eeoond appeal. 

. A . general objection is taken to the 
judgment of tbe loWev Appellate Court on 
the ground that the oase has been viewed 
from a wroDg standpoint. It appears 
from Exhibit P-1, oopy of the order 
dismissing the plaintiffs’ objection to 
attachment and sale of the cart and 
graiD, that the sub lease was held not to 
embody a genuine transaction. The har- 
den of proof should, therefore, have been 
laid upon the plaintiffs to establish the 
bona fides of the sub lease with the passing 
of consideration and the transfer of posses 
sion thereunder: see Narayan Qanesh Qhatate 
V. Bhi&raj (1). This point, however, is not 
of real importance inasmuch as the lower 
Appellate Court finds positively on evidence 
proper for consideration that consideration 
passed, that the crops attached were 
actually raised by the plaintiffs and the 
cart belonged to them. The ordinary 
method of establishing bona tides m such 
oases is to prove that the consideration 
passed and that possession was actually 
transferred, and this being done, the onus 
would be shifted to the contesting party 
to show that there was nontheless an 
intention to defeat creditors a taslr, which 
was described in Mardan Singh v. Karanju 
(2) as one of great difficulty. 

More serious objections, however, are 
raised against the judgment applied from. 
Some important evidence appears to have 
been wholly ignored, the appellant’s wit 
nesses have been disbelieved for a reason 
which is said to be untenable and certain 
facts have , been assumed for whioh there 
is no basis in the evidence. 

The evidenoe which does not appear to 
have been taken into aooount consists of 
Exhibit P-3, dated the 24th October 
1915, and the oral testimony that the 
plaintiffs are nearly related to the 1st and 
2nd defendants. Exhibit P-3 is a bond 
for seed grain executed by the 1st and 
2nd defendants in favour of the Malgnzar 
of Semadhana. It secures payment of grain 
said to be taken for sowing land in Sema- 
dhana, where admittedly the exeoutants 

(1) 2 N. L. R. 87. 

(2) 18 0. P. L. R>. UO. - 


have no land other than that sub-leaned 
for the year 1915- 6 to the plaintiffs. 
This reoital is inconsistent with the theory 
that the Semadhana fields had been sablet 
to the plaintiffs, and the trial Judge expressly 
rejected the explanation offered by the 
plaintiffs that the grain was really taken 
for a field named Tagra in Satyadhana, 
of whioh also the 1st and 2nd defendants 
are tenants. The alleged relationship 
between the parties, if established, would 
be some indication of bad faith. There is 
also evidenoe that the plaintiffs were not 
in a position to cultivate any land other 
than a small part of their own holding 
and this was found as a faot by the 
trial Judge. 

The lower Appellate Court has rested its 
decision partly upon the consideration 
that the terms of the sub lease were 
favourable to the sub lessee and that tbe 
plaintiffs oonld hire labour though they 
had let on batai the greater part of their 
own holding. Tbe plaintiffs’ Counsel in 
this Court is unable to point to any evidenoe 
showing the 9ub-lease to be an advanta- 
geous bargain for them. There is evidenoe 
that the consideration for the sub-lease 
was borrowed from one Ganesh, a rival 
creditor of the appellant, and I am not re- 
ferred to anything whioh indicates that they 
were in a position to engage hired labour. 

Altogether I am satisfied that evidenoe 
has been overlooked which, if considered, 
might lead to the conclusion that considera- 
tion was not paid and possession not 
transferred. 

There is also force in the appellant’s 
contention that it was wrcDg to discredit 
oertain of his witnesses on the ground 
that they had not attempted to show 
how they came by the knowledge they 
profess to have. These men are cultiva- 
tors of Semadhana or an adjoining 
Village, and they do not appear to have 
been cross examined with a view to elicit- 
ing that they could not have come to 
know what they profess to know. Prima 
facie there would be nothing surprising 
in one oultivator knowing who cultivated 
or who raised orops in a particular field 
in the same or an adjoining village. 

Looking to all the oiroumBtanoes I have 
mentioned, I am unable to aooept as 
binding upon me the finding that th*» 
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plaintiffs gave consideration for and took 
possession under the snb lease. The 1st 
and 2nd issues framed by. the trial Judge 
must be decided afresh from the stand- 
point that the plaintiffs are bound to show 
that the sublease was a bona fide transac- 
tion for consideration. Lastly the appel- 
lant’s contention that the lower Appellate 
Court should not have remanded the case 
for re trial must be upheld. The law on 
the subject of snob remands is fully ex- 
plained in Jagannath. y. Maruti (3). It 
is not suggested that the evidence on 
record is insufficient to enable the lower 
Appellate Court to come to a deoision of 
its own on all the issues which the trial 
Jadge left undecided. If the District Judge 
was not prepared to deal with that evidence 
without the help of a finding by the. 
trial Judge, he should have remanded the 
case merely for findings on those issues. 
The case will now be kept upon the file 
of the lower Appellate Court until the 
appeal to it has been completely decided. 
The order for re-trial iB hereby set aside. 

The costs of this appeal will be costs 
in the cause. The Court fee on the 
memorandum of first appeal, which was 
illegally ordered to be refunded to the 
plaintiffs, will, if aotually refunded, be re- 
covered from them before the first appeal 
is re-heard, 


Appeal 


allowed. 


(3) 36 Ind. Cas. 241 } 12 N. L. R. 126. 


ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 275 of 1919 

January 6, 1920. 

Present:^ Mr. Justice Piggott and 
Mr. Justioe Walsh. 

MURLI DHAR — -Petitioner 

versus 

BABU RAM and otheks— Opposite 
» Parti. 

Agra Tenancy Act (11 Of m\), s. 1K9-C7 p Lan 

Revenue Act (III of 1901 ), s. U±-‘Co. sharer,' meanil 
*$• 



The term ‘co-aharer/ in seofcion 1 69 of the Agra 
Tenancy Act means a person holding proprietary 
rights in the Mahal who is jointly and severally 
liable for land revenue with the other proprietors 
in the Mahal and whose revenue is payable through 
the Lambardar under section 144 of the U. P. 
Land Revenue Act. [p. 76, ool. 2.] 

Miscellaneous reference under section 195 
of the United Provinces Tenancy Act of 1901, 
from the District Offioer, Utah, for the orders 
of this Court. 

Mr, Oultarilol, for the Petitioner. 

Mr. Sheodehal 8ingh t for the Opposite 
Party. 

JUDGMENT. — This is a reference under 
section 195 of the United Provinces 
Tenancy Act (Local Aot No. IT of 1901) 
made by the Collector of Etah. The 
plaintiff in the suit is admittedly the 
Lambardar of a certain Mahal. The defend- 
ants are the proprietors of oertain speoi6o 
plots of land appertaining to that Mahal. 
These plots of lands were at one time 
held revenue free, but revenue has now 
been assessed upon them. The plaintiff 
came into Court alleging that the revenue 
assessed upon these plots was payable by the 
defendants, that he as Lambardar had paid the 
said revenue and that he was entitled to re- 
cover it from the defendants by a suit brought 
against them under section 159 of Local Aot 
^ The defence on the merits was 

that the revenue assessed upon these plots of 
land was not payable by the defendants 
at all but by the general body of oo-aharers, 
that is to say, by the owners of fractional 
interests in the proprietary rights of the 
Mahal as a whole. Of oourse. if the plaintiff 
is unable to prove that the land revenue 
in respeot of whioh this suit is brought 
was m faot payable by the defendants 
whom he is suing, his suit will fail on 

the merits. The Courts of the Etah district, 

however, have felt a difficulty upon a 
question of law which has nothing to do 
wUh the merits of the dispute. The 
Lolleotor s order of reference seems to 
assume that the revenue in question was in 
fact payable by the defendants. We have 
thought it necessary to point out that 

is is a matter upon which the parties 
were at issue and in respeot of whioh there 

Th« H ffi 6 n° b ?. a oleap findiD * of faot. 
ihe difficulty which we are asked to con- 

f“ ° wever * P r03 eeds on the assumptioj 
that the revenue assessed on the plots of 



INDIAN 0ASB8. 


Vol. LV] 

C81MN1 t?. MOTH XL. 

land in question when the revenue-free 
grant was resumed is in faot payable by 
the owners of those particular plots, that 
is to say, by the defendants to this suit. 
The doubt suggested is tha*, even should 
this - faot be established, the Inmbardar is 
not entitled to maintain a suit under 
section 159 of Local Act II of 1901, because 
the defendants oould not be oorreofcly 
described as " oo-sharers ” in the Mahal. 
The Collector has pointed out that there 
is the authority of an unreported decision 
of the Board of Revenue in support of 
this contention. This deoision has been 
laid before us and we have considered it 
along with the Collector’s order of reference 
and with the appropriate provisions of the 
Land Revenue Act. We think 'that it is 
impossible to apply to the interpretation of 
seotion 159 of the United Provinces Tenanoy 
Act those decisions in whioh the question 
before the Court was one of the right of 
pre-emption. In a pre emption suit the 
attention of the Court is in no way 
directed to the question of the meaning 
of the word “ co-sharer ” as used in 
section 159 aforesaid. The Court has 
before it a certain Record of Rights, drawn 
up in the vernacular, in whioh it 6nds the 
word “ husedar ” or some cognate expres- 
sion. The point for determination is whether, 
within the meaning of that particular 
dooument, the word “ htssedar ’ is to be 
interpreted as applying only to the 
holders of fractional shares in the pro- 
prietary rights of the Mahal as a whole, 
or whether it may include also persons 
holding separate proprietary rights in 
respect of particular plots of land. The 
correct test for the interpretation of the 
word " co sharer ” in seotion 159 of the 
Tenanoy Act is to be found in the 
interpretation to be put on sections 141, 
142 and 144 of the cognate Statute, namely, 
the Land Revenue Act of these Provinces 
(Local Act No. Ill of 1901). We think 

it beyond doubt that, assuming the 
facts to be as alleged by the plaintiff in 
this case, namely that the liability for the 
land revenue of these particular plots of 
land lies on the defendants, then the 
defendants would be jointly and severally 
responsible for the revenue of the Mahal 
by reason of the provision of seotion 14- 
0 f , the Local Act No. Ill of |190l, and the 
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payment of the revenue assessed upon 
these plots would rightly be made on 
behalf of the defendants by the Lambardar 
under seotion 144 of the same Statute. 

In our opinion, therefore, the word 
" oo-sharer” in seotion 159 of the United 
Provinoes Tenanoy Aofc (No. II of 1901) 
means a person holding proprietary rights 
in the Mahal, who is jointly and severally 
liable for land revenue with the other 
proprietors in the Mahal, and whose 
revenue is payable through the Lambardar 
under the provisions of seotion 144 of the 
Land Revenue Act (No. Ill of 1901). 
This is our answer to the question referred 
to us by the Collector and our order on 
his reference is that his Court do proceed 
with the oase. The costs of this hearing 
will be costs in the oause. 


Answer accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 275 op 1916. 
Deoember 23, 1918. 

Present: — Mr. Batten, A. J. C. 

CHIMN A— Applicant 
versus 

MOTILAL and others — Non-Applicants. 

Suits Valuation Act (VII of 1887), s. 8 8uit for 
redemption and surplus profits-Jurisdicton, value for 
purposes of- Presumption. 

In a salt for redemption of a mortgage and 
surplus profits the value of the subject-matter for 
the purpose of jurisdiotion is the aggregate value of 

the two heade of relief, [p. 78, cols 1 & 2.] 

In questions of jurisdiction the presumption is 
in favour of giving jurisdiction to the highest 
Court, [p. 78, col. 1.) 

Application for revision of the order of 
the Additional District Judge, Nagpur, in 
Miscellaneous Oase No. 20 of 1916, dated 

the 17th July 1916. 

Mr. V. V. OhitaU , for the Applicant. 

Mr. D. W. Kathale , foi the Non Applicants* 
JUDGMENT.— Thic is an application in 
revision against an order of the Additional 
Distriot Judge returning to the applicant 
for presentation to the proper Court an 
application for permission to sue as -f 
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paopep. Under pule 2 of Order XXXIII of 
the First Sohednle of the Civil Procedure 
Code, every applioation for permission to 
sue as a panper shall oontain the particulars 
required in regard to plaints in suits, so 
that if the suit whioh the applicant 
sought leave to file as a pauper was not 
triable by the Court of the Additional 
Distriot Judge, the Additional Distriot 
Judge adopted the right prooedure in 
returning the applioation to be presented 

to the proper Court, with reference to rule 
10 of Order VII. 

The allegations of the applicant in his 
applioation for permission to sue as a 
pauper were that be and his three brothers 
formed a joint family possessed of im- 
moveable and moveable property, that in 
the applicant’s absence his three brothers 
had mortgaged the family property to the 
father of the 1st non-applicant for a 
principal amount of Rs. 400 and that the 
1st non-applicant had got possession of 
the mortgaged property by a decree of 
Court. The date of the mortgage was 
21st Ootober 1883. The 2nd, 3rd, 4th 
and 5th non applicants were impleaded as 
being in possession of some of the property 
The prayers were as follows:— 

That the plaintiff be put in possession 
of the property, as haying a right to 
redeem the mortgage, and that a deoree 
shon d be passed against the defendants 
for the amount fonnd to be dne to the 
apphoant on taking aoaounts from the 
1st defendant. The applioant estimated 
the amount due to him, that is the enrplns 
profits taken by the mortgagee fcn a™*, j 

Rs. 10,000 The value of the claim for purposes 
of jnnsdiehon was given as Be. 10,400, made 
up or tte. 10,000 surplus profits to be 
recovered from the mortgagee and Re. 400 
the principal mortgage money. 

,, T wu non * a PP lloan t8-defendants pleaded 
that the value of the .lain, f or purposes 
of jurisdiction was Bs. 400 only, and that 

had r 0 Additi0Dal District Judge 

had no jurisdiction to try the suit. 

The following issue was framed: -"WW 
is the value of the claim for purposes of 
(a) Court-fees and (6) jurisdiction?” 

Thelearned Additional Distriot Judge 
held that .mspite of the olaim for surplus 
profits the value of the olaim for both 
purposes was Bs. 400 only, the principal 
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money expressed to be seoured by the instru- 
ment of mortgage. 

The applioant applies in revision to this 
Oourt. In paragraph 3 of his application 
for leave to sne as a panper the applioant 
stated that his brothers had no authority 
to mortgage the entire estate, but in the 
same paragraph he goes on to say that 
as a member of the joint family he is 
entitled to redeem and wishes to do so. 
I bese contentions are inoonsietent, and at 
hrst I was inolioed to return the applica- 
tion for amendment, but on reconsideration 
1 have decided it is UDneoessary to do so 
for the contemplated suit is dearly a suit 
for redemption and surplus profits. 

In Veosthan of Sonegaon v . Mukunda 
it was held by Ismay, J. C , that in 

a suit for redemption the subject-matter of 
the suit is the oharge oreated by the 
mortgage and the vilne of snch subjeot. 
matter for the purpose of jurisdiction is 
the principal money expressed to be seoured 
by the instrument. The learned Judicial 
Commissioner in adopting this view consider- 
ed and dissented from the oases reported 

.f hemchar “i v. Balvaot Narayan 

„non i, Z v ; Naru (3) whi °h are relied 
upon by the learned Pleader for the 

apphcant m thia Court. What was laid 

tal n that th, , rn6d t Jadi ° ial Commissioner 
was that the value for purposes of jurisdio- 

to he r Pr ‘ Doi . pal mone y expressed 

of the 3801116 *- ' D9 * rnmen ti irrespective 

of the question whether or not any money 

was no claim ( d " e ‘°, th6 mort *agee. There 

JuriiZl P ™ . 8arpIn8 profita - Thelearned 
Judioial Commissioner expressed the opinion 

same 'll"'* 8 , r6 “° Dable to h °ld that the 
be ednli s 6 I ‘ ha sn ^j80t.matter should 
u dtr d n QDd8r ‘ ha Saita Valuation Act as 
that he . /r s Aot - rt maat assumed 
in his mind" 110 ! Dd o° ial DommiBsioner had 
Act ' nmd , . 8eotlon g of the Suits Valuation 

^ W J hi ° h a of a 

mption suit, under paragraoh IX nf 

:iTL ot 

ruling £ J" 

(1)14C.P. L . R 164. 

(2; l IB. 591. 

(3) 13 B. 489. 
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Qhuloji v. Fakir $hah( 4). The remarks being 
obiter dicta, the ruling of Deosthan of Sonegaon 
V. Mukunda (1) is still in force as regards 
suits for redemption in whioh excess profits 
are not olaimed. The Additional Distriot 
Judge relied upon Husaini Khanam v. Husain 
Khan (5), when the question was of the 
Court* fee payable on a suit for redemption 
in whioh a large surplus was asked for. 

It was contended in appeal that the 
Court-fee paid on the plaint was insufficient. 
The plaintiffs had paid the Court-fee as 
on a suit for redemption, but the lower 
Court held that a further Court fee was 
payable ad valorem on the surplus profits 
olaimed, and gave time for payment. 
Then the plaintiffs were allowed to with- 
draw their olaim for mesne profits with 
liberty to sue again in respeot of suoh 
profits. With reference to the argument 
in appeal Stanley, C. J., and Burkitt, J., said 
there were two answers: the first is, that 
the suit is for redemption, and that the 
mere fact that the plaintiffs olaimed in the 
suit payment of any sum whioh might 
bs found to be due to them in the taking 
of the accounts, a relief to whioh they 
would be entitled under the ordinary 
deoree for redemption, did not alter the 
nature of the suit so as to necessitate the 
payment of an additional fee. Seotion 7, 
sub-section . 9, of. the .Court Fees Aot 
provides that in a suit for redemption the 
Court- fee shall be valued at the principal 
amount secured by the mortgage. As a 
suit for redemption only a proper Court- 
fee has been paid,” The learned Judges, 
however, went in to say that the Court 
waB authorised in permitting the withdrawal 
by the plaintiffs of that portion of their 
claim whioh was for surlpus profits. The 
learned Judges thus aotually had before 
them a suit for redemption only without 
mesne profits, and their remarks as to the 
proper Court- fee if surplus profits had 
also been olaimed were, striotly speaking, 
obiter dicta. Their opinion was oritioised in 
Kodi Venkatappa Row v. Barnala ISurpanara- 
1 /ana (6), where there was an appeal 
against the order of a Subordinate Judge 
in appeal returning a plaint for presentation 

(4) 17 0. P. L. B. 139. , 

(6) 29 A. 471; A. W, N. (1907) 133/ 4 A. L. J. 376. 

(0) 17 Ind. Cm. 442/ 12 M. L. T. 493. 


to the proper Court, namely a Court of 
higher jurisdiction than that of a Mun9if. 
Sundara Aiyar, J , after observing that the 
Allahabad case supported the view that 
the case was within the jurisdiction of 
the Munsif, says; “Section 7, oaluse 9, of 
the Court Fees Aot, according to its 
language applies to suits to recover im- 
moveable property mortgaged. Recovery 
of possession is the only description contain- 
ed in the danse. It is, therefore, doubtful 
whether it would be right to hold that 
if there is any prayer for payment of 
money in addition to recovery of posses- 
sion, that prayer need not be separately 
valued and the Court-fee paid on the 

value put The language of 

the clause is perhaps more in favour of 
the respondent’s contention.” The question 
of jurisdiction was not decided, as the 
plaintiff reduced his olaim to an amount 
within the jurisdiction of the Munsif. 
It was, however, ordered that the plaintiff 
should pay Court-fee on the amount of 
surplus profits olaimed. Sadasiva Aiyar, J , 
oonfined his remaiks to a redemption suit 
without a olaim for surplus profits, though 
he concurred in the order passed as to 
Court-fee. 

The view taken by the Additional Distriot 
Judge is supported by the learned Pleader for 
the respondent, who cites Satyabadi Behara v. 
Batabati (7) and the oases quoted therein. 
That was a case when A got a deoree 
for redemption on payment of the amount 
due to the mortgagee on the date of 
tender. Subsequently A brought a suit 
for damages on aooount of wrongful 
detention of the property by the mort- 
gagee after the tender of the mortgage 
money, it was held that no separate suit 
lay as A ought to have olaimed the amount 
in the redemption suit. There is no 
question of a tender here, but it appears 
to me from a consideration of the rulings 
that the only difference made by a tender; 
is that after a valid tender the mortgagee 
has to aooount for the gross profits under* 
seotion 76 (t) of the Transfer of Property 
Aot, whereas if there is no tender he ie 
accountable only for the net profits under 
section 76 (6). But in either case the., 
surplus must bs paid to the mortgagor. 


(7) 34 0. 223; 6 0. L. J. 192, 
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Bat even if it be the law that a mort- 
gagor mast sae for surplas profits in the 
same suit in whioh he sae3 for redemp* 
tioD, it does not follow that he need not 
pay separate Coart-fee on the claim for 
sarplas profits, and the rulings as to res 
judicata are silent, as far as I have been 
able to judge, on the question of valuation 
for Court fee and jurisdiotion. 

There is thus no direct authority that 
I oan find on the question before me, 
and the obiter dicta are contradictory. The 
learned Additional Distriot Judge says 
that questions of this kind should in a 
case of doubt follow the line most bene* 
fioial to the subjeot. But this view is 
not correct. In Kothiram v. Oanpati (8) 
it has been laid down by Drake-Brookman, 
J. C., that in questions of jurisdiction the 
presumption is in favour of giving jurisdiction 
to the highest Court. In the same case the 
learned Judicial Commissioner explains 
Deosthan of Sonegaon v. Makunda (I) and 
points out that an arbitrary rule is required 
for redemption suits beoause the value of 
the suit to the plaintiff may be said to 
vary inversely to the amount due on the 
mortgage. This principal cannot apply 
where the mortgagor seeks surplus profits, 
and I oan * see no reason why the rule 
applied in the same case to foreclosure 
suits where interest is claimed should not be 
applied to redemption suits in whioh surplus 
profits are claimed, and even where the 
mortgagor puts the balance against him the 
learned Judioial Commissioner says “there 
may be room for a contention that he should 
seek a jurisdiction corresponding to that 
balance;” see the obiter dicum of Stanvon 
A. J. 0., in Qhulaji v. Fakir Shah (4)* 
Moraove'. Order XXXIV, rale 7, of the F.rci 
Sohedale of the Civil Procedure Code 
does not provide for a decree for sarplas 
profits, whioh leads to the inference that 
there mast be a separate olaim for sarplas 
profits, even if suoh olaim must be made 
m the same suit. 

On the whole I am of opinion that 
the eorreot view is that a olaim for 
sarplas profits mast be taken into oon 
sideration in deciding the qaestion of 
jurisdiction; once this is established, then 
the value of the subject-matter of the 

(8) 17 Ind, Oai. 8S6 8 N. L. E. 179. 
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suit is the aggregate value of the two 
heads of relief, vide Aonna Panikar v, 
Karunakara (9). The value of the suit 
for purposes of jurisdiotion is, therefore, 
Us. 10,400 as stated in the plaint and 
the Distriot Court had, therefore, jurisdio- 
tion to entertain the application for 
permission to sue as pauper. For these 
reasons the order of the Additional 
District Judge returning the plaint is set 
aside, and he will dispose of the applica- 
tion on its merits according to law. Costs 
here will be oosts in the proceedings. 
Pleader’s fee Be. 50. 

. Revision allowed. 

(9) 16 M. 328. 


MADRAS HIGH COURT. 1 
Sbcond Civ.l Appeals Nos. 83e, 1900 To 
1910,1912 to 1935, '973, 1933, 1966 
and 1967 op 917. 

September 24, 1919. 

Present'.— Mr. Justice Spenoer and 
Mr. Justice Krishnan. 
MUTHIAH CHETTIAR and another— 
Plaintiffs —Appellants 

tertus 


— ^ Anu UAH.EK8 — 

Defendants — Respondents. 

Land Act ( hlad.l of 1908), M 27, 2b, 
51, 56 Presumption under e. 27, nature of -Money 
rent, payment of, for previous faslis — Inference as to 
mode of payment— Reversion to yaram, right of landlord 


... * — i-ur a, namoor ot years 

wui suggest an inference of an agreement to pay 

m that manner only when the circumstances are 
suoh as to suggest an agreement to pay at some 
definite rate. Where there is some 7 evidence 

werelW S“ tS ^ a . 7iag boi!n bat the rates 

were fluctuating, it is not open to a Court to infer 

&n v^k^ at 5° P l 7 ra ° ney rent9 ‘ &>• 79 » o°l- 2.] 
rZZ^° Pa i r ' Ba y. ap * a ' 7 M * 885 ( p - B ->I * avi ‘ 

pwmpu Rama Rao v. Ihrisvalli Narnsayya, 27 M. 4 i 7 - 
Parthasarathi Appa Row v. Chevandra Venkata 

20 Sr d r 0aS T* " rt 8; 33 M - 177 < p O.J; I A O. 
L R Q^ 8i A 9 n \ L \ o^ 98 * 8 LT * 1415 '2 Bom. 

A. UO, tiered (, * I0, “ W *’ 46fl ' 37 L 

ratt a h^5?fi e ^ fc f° c Pa ? r0nfc ia oash without the 
[p 79, ^1. 2!] lC 7 d i8 Toid for ™erfcaiafcy. 
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Proof that money payments were made according 
to varying rates will be proof to the oontrary within 
the meaning of seotion 27 of the Madras Estates 

Land Act. „ , 

A landlord is entitled to revert to Vararn where 

there is no completed agreement to pay rent at a 
fixed rate. 

Second appeals against the deorees of 
the District Court, Tanjore, in Appeal 
Suits Nos. 690, 691, 692. 693, 694, 695,- 

696, 697, 699, 700, 702, 703, 705, 706, 

707, 708, 709, 710, 711, 712, 713, 711, 

715, 716, 717, 718, 719, 720, 721, 722, 
723, 724, 725, 726, 727, 728, 930, 931, 
701 and 698 of 1916 respectively, preferred 
against the deorees of the Court of the 
Revenue Divisional Offioer of Pattukottai 
Divisior, in Summary Suits Nos. 443, 440, 
442, 444, 445. 464. 467, 468, 4*3, 484, 

486, 48c, 493, 529. 530, 531, 538, 540, 

543, 544, 545. 547, 550, 552, 553, 572, 

574, 578, 580, 582, 590, 602, 603, 614, 

632, 635, 491, 532, 485 and 472 of 1915 

respectively. 

The Hon’ble Mr. S. Srinivasa Iyengar 
(Advooate- General), for the Appellants. 

MessrB. T. Rangochariar t L. A. Oovindara- 
ghava Iyer and T. V. Muthukrishna Iyer , 

for the Respondents. 

JUDGMENT. 

Spekcef, J. — These suits were brought 
by a landholder to enforce aocepatanoe of 
Puttahs under seotion 56 of the Madras 
Estates Land Act. 

The Deputy Collector, who tried the 
Buits, found that the tenure in the village, 
Ohennianvidutbi, was Amani tenure and that 
in spite of temporary lapses when cash 
rents were paid, the landholder was entitled 
to revert to the Varam system. The 
District Judge, on appeal, found that there 
was an implied oontract between the 
parties that the rents should he paid in 
oash and, therefore* that the plaintiff had 
no subsisting right to revert to Amani 

rates. 

He Quotes in his judgment a passage 
from the Full Bench case of Venkatagopal 
V. Rangappa (1), to the effeot that pay- 
ment of rent in a particular form at a oertain 
rate fora number of years is presumptive 
ovidenee of the existence of a oontraot to 
pay rent in that form or at that rate 
for. those years. In doing so he has 
omitted the words ‘at a oertain rate’. In 

(1) 7 M. 306 (F. B.). 


Kavipurapu Rama Rao v. Dirisavalli Narasayya 
(2) it was pointed out that for drawing an 
inference of this nature from past payments 
the oiroumstanoes must be such as to 
suggest an agreement to pay at some 
definite rate. In a ease where there was 
some evidence of money rents having been 
paid but the rates were fluctuating and Dot 
uniform, both the High Court and the 
Judioial Committee in Parthasarathi Appa 
Rote v. Ohevandra Venkata Narasayya (3) 
considered that it was not open to the 
Courts to infer an agreement to pay money 
rents, though the latter tribunal observed 
that the prevalence of money rents in a 
particular looality for a number of years 
might form an element in the consideration 
of the question of usage. I am clearly 
of opinion that an agreement to pay rent 
in oash without the rate being definitely 
fixed would be void for uncertainty. 

The Deputy Collector in this oase found 
that the defendants’ exhibits did not establish 
the fact that uniform amounts were paid 
by particular ryots for several ooDseoutive 
years. He observed that Exhibit VI was 
not a Muohilika but a list of lands in the 
holding of eaoh ryot with details of the 
rate of rent due for eaoh laDd, but the 
rates were net uniform. The learned 
Diet riot Judge adopted the rates given in 
Exhibit VI as proper rates, while recognising 
that they varied. He did not find that 
a contract, express or implied, existed to 
pay rent at any particular rate, but he 
adopted the rates given in Exhibit VI, 
apparently beoau6e be considered that the 
plaintiff had failed to prove his case. 

The principle upon which the case of 
Ayyaperumal Odayan v. Bamaeami Ohettiar 
(4) was deoided was that if either party 
rebutted the statutory presumption raised in 
favour of the rate of rent paid in the 
previous Faeli by showing that that rate 
was for some reason or other not a satisfac- 
tory index of the terms on whioh the lands 
were being cultivated, then the Court, in 
order to arrive at a conclusion as to what 
was a proper Puttah under seotion 57 of the 

(2) 27 M. 417. 

(8) 6 Ind. Cas. 988; 83 M, 177 (P. C.)j 14 C. W. N. 
938; 20 M.L. J. 696; 8 M. L. T. 141; 12 Bom. L. R 
648; 12 O. L. J. 233; (1910) M. W. N. 466; 37 I. A. 110. 

(4) 80 Ind. Cas. 983; (1916) M.W.N. 614, 29 M, 
L. J. 302, 2 L. W. 660. 
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Act, might go baok and find whether there 
was evidenoe of any express or implied 
contract between the parties to pay rent at 
any definite money rate at any time later than 
the period when Faisal rates were in vogue, dis- 
carding in so doing all evidenoe of temporary 
and provisional arrangements as affording no 
basis for a permanent settlement of the rate 
of rent that should prevail in the village TSee 
the remarks of Coutts Trotter, J., at page 318 
and my remarks at page 616 of ( 1 9 1 5) M.W. 
N, 614 \ Ayyaperumal Odayan v. Ramasami 
Ohettiar (4)j. In Karuppa Ooundan v. Narayana 
Ohettiar (5) Phillips and Bakewell, JJ., on 
similar principles held that, notwithstanding 
the omission from the Madras Estates Land 
Aot of any provision corresponding to that 
in Aot VIII of 1865, for reverting to the 
Faisal rates, those rates could be adopted 
in the absence of proof of a contract to 
the contrary. We were informed at the 
hearing of these appeals that there is 
material on the record upon which a con 
elusion might be reached on this point. 
As we oannot decide a question of fact in 
seoond appeal, we must oall for fresh 
findings from the District Judge upon issues 
Nos. 2 and 3 upon the evidenoe on record 
in the light of the above remarks. Find- 
ings Bhould be returned within two months. 
Ten days will be allowed for objections. 

Krishnan, J. — I agree with my learned 
brother that the District Judge’s finding on 
the question of the rent oannot be aooepted 
as it Btands. 

1 He found that rent was payable in money, 
and not in grain according to the Varam 
Bystem, because for about 40 years prior 
the refit was so paid. He considered that 
an implied contract "to pay in cash was 
made out; and moreover applying section 
27 of the Estates Land Aot held that, as 
the landlord had not proved that the 
V aram system prevailed in the year previous 
to the suit Fasli he was not entitled to 
tender a Varam Puttah for that Fasli, The 
plea that payments in money were only 
temporary lapses from the proper Varam 
system 'was also rejeoted by him. He had 
then to find what the proper money rent 
was and apparently finding a difficulty in 
the matter, he adopted the rates for Fasli 
1304 . as the proper rates on the grounds 

(6) 46 Ind. Cm. 406; (1918) M.W/ N. 18 8, 7 L. W. 
$76; 24 M. L. T. 36. 


that they had been more clearly proved 
than the rate for other years and that 
the tenants admitted their willingness to 
accept them. The difficulty in accepting 
his views arises from the fact that he has 
dealt with the case on the basis that the 
payments of rent in money in previous 
years were at varying rates from time to 
time and not at fixed rates ; in fact he has 
treated that question as immaterial. 

It seems to me that the question is very 
material and there ought to be a definite 
conclusion arrived at as to it. The re- 
spondents’ Vakil has urged before us that 
the learned Judge was wrong in assuming 
that the rates varied and that the evidence 
showed that the rates were really fixed, though 
the amounts paid varied from time to time, 
the variation being due not to the variation 
of the rates but to other variable faotors 
in the calculation such as the area and 
the kind of paddy cultivated, Ac. He 
invited us to consider the evidenoe our- 
selves hot we could not do so in seoond 
appeal. The learned District Judge should 
oonsider this question and give us fresh 
findings on issues Nos. 2 and 3 as proposed 
by my learned brother. 

I have stated that the finding on the 
question of fixity of rates is material, as I 
am unable to aooept the learned Judge’s 
present finding as to rent on the footing 
that the previous payments showed varying 
rates. For the purpose of deoiding the suits 
the Court has to find under section 51 o* 
the Estates Land Aot the rate or amount 
of the rent as well as the nature of it. 
It is only when both these are found that 
we can have a proper specification of rent 
in the Puttah. Moreover, to oonsitute a com* 
plete oontraot relating to rent both points 
have to be ascertained. If this is borne 
in mind, it will be seen that a finding 
that rent is to be paid in money and not 
m kind is not enough by itself to make a 

P L- 0 ^J ,Omplete 00 “traot. To' get over 
this difficulty the learned Judge has taken 
the rates for 1304 as the proper rates. 
Hut we have not been able to find any 

legal ground for adopting those races as the 

proper rates in preference to the rates for 

V eP yea f’ * n when rates vary 
from time to time, there is no valid basis 

from which an inference as to proper rates 

oan be made. The fact that the rates ot 
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1305 are more dearly made oat is certainly 
no ground for preferring them. We are thus 
met with the difficulty, if we take the rates 
as varying in different year?, that though the 
rents have been paid in oash, we are unable 
to infer from it a definite and certain 
agreement about it. In the absenoe of 
a later oomplete and definite arrangement 
between the parties on the point the landlord 
must neosssarily be allowed to fall back 
upon the original oontraot of Varam, as it will 
not have been validly replaced by anything 
later. As pointed out by my learned 
brother this Court laid down in Kavipurappa- 
Rama Eao v. DirtBatalli Narasayya (2) that 
an implied oontraot to pay money rent in 
lieu of Varara eould not b3 inferred from 
previous payments when they were made 
at varying rates. This view has been 
aooepted by the Privy Council in Partha- 
sarathi Appa Row v. Chevandra Venkat j 
Narasayya (3). It is not based on anything 
peouliar to the old Rent Recovery Aot, as 
the Distriot Judge seems to think, but on 
general principles, and he was wrong in 
disregarding the ruling as he did. The 
application of section 27 of the Estates Land 
Aot makes no substantial difference on the 
question, as proof that the money payments 
were made according to varying rates will 
be proof to the eontrary within the mean- 
ing of the section, as it will show that the 
rate paid for the previous Fasli could not 
be taken as settling the question. See 
Ayyaperumal Odayan v. Ramasami Ohettiar 
(4). If the tenants prove what the rent 
paid for the Fasli was, the burden under 
the section will no doubt be on the land- 
lord to prove that there was no fixity of 
* rates. Except to this extent of putting the 
burden on the landlord section 27 seems to 
have made no difference on the question, 
and the principle laid down in the case of 
Kaoipurappa Rama Rao v. Dirisavalli Nara- 
tayya (2) remains unaffected. Recently an- 
other Bench on similar grounds adopted the 
FaiBalrates as the proper rates — See Karuppa 
Qoundan v. Narayana Ohettiar (5). 

The application of section 27 to the pre- 
sent case seems to fail ou another ground 
as well; for the Distriot Judge says in 
paragraph 20 of his judgment that there 
is no evidence as to what the rates were 
for the previous Fasli 1323. It is only when 
the] rent Ifor thelprevioue Fasli is proved 

0 


and reliance is placed on it to show the 
rate for the suit Fasli under section 27, 
that the opposite party has to prove that 
it is not the proper rate. It is, however, 
argued by the learned Vakil for the re- 
spondents that the learned Judge is not 
oorreot in saying that there is no evidenoa 
on the point. He oontends that there is 
evidence to show that the same rates as 
were mentioned in Exhibit VI for Fasli 
1304 continued in foroe in Fasli 1323 also. 
As we are remitting the case for a finding 
to the District Judge, he may consider this 
ooDtention as well. If he finds what the 
rates were in 1323, he will then consider 
whether the rates have been proved to be 
variable so as to rebut the presumption 
of their being the proper rates for the suit 
Fasli. 

The learned Vakil also argued that even 
if the rate in Fasli 1323 is not proved, section 
27 should be construed as justifying the 
inference that the rate in Fasli 1304 was 
the proper rate in the suit Fasli in the 
absenoe of proof to the contrary. The 
argument is that under seotion 27 the rate 
for Fasli 1304 should be presumed to be 
the proper rate for Fasli 1305 and the 
latter agiio presumed tc be the proper rate 
for Fasli 1306 and so on till we come to 
Fasli 1324, the suit Fasli. This construc- 
tion does not seem to me to be warranted 
by the language of the seotion, which 
allows only a single presumption to be 
made, and that must be from faots proved 
and not presumed. The suggestion that 
we oan have a multiplicity of presump- 
tions and combine them together to make 
an inferenoa as to what the proper rate 
of rent in the suit Fasli is, oannot be 
aooepted, for that will be to make an in- 
ference not from the rates of the previous 
year as the section says, but from those 
of some remote antecedent year. The seo- 
tion provides for a special presumption and 
it must, therefore, be one falling within the 
language used; the scope of the seotion oannot 
be extended as suggested. 

For the above reasons, I agree to the 
order proposed by my learned brother to call 
for revised findings on issues Nos. 2 and 3. 

In complainoe with the order contained 
m the above judgment the Distriot Judge 
of Tanjore submitted the following 


9 
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FINDINGS. — The High Court baa oalled 
for findings on the evidence on record on 
issues Nos. 2 and 3 in the suit, tie., 

(1) Whether the tenure of the village is 
Amani.and if so, what are the oorreot Yaram 
rates, or whether the tenure is one of fixed 
money rent and what are the rates, and 

(2) If the village was money rented, 
whether plaintiff is entitled to revert to the 
Yaram rates. 

* * * * 

* * # * 

I, therefore, hold that the defendants 
have not proved the prevalence of any uni- 
formity of oash rates during the 30 or 40 
years during which oash rates have pre- 
vailed, suoh as would justify me in conclud- 
ing that there is any contract to pay at 
any fixed rate. I must, therefore, reoord a 
finding on issue No. 2 that the defendants 
have not proved that the tenure is one of 
fixed money rent, and that the tenure 
must, therefore, be Amani. The rates of Amani 
tenure are given in Exhibit F and these 
should be adopted. I answer issue No. 2 
accordingly. 

As to issue No. 3, the rulings already con- 
sidered must be followed and I find that 
since there is no implied or specific con 
traot to pay fixed money rents, the plaintiff 
is entitled to revert to the Yaram rates. 


These seoond appeals ooming on for fii 

hearing after the return of the findings 

iower Appellate Court upon the issues ref 

red by this Court for trial, the Court delivei 
the following: 

JUDGMENT.-— The points argued bef< 

os do not raise any question of 1 8 
We cannot enter into any question of fa 
We aooept the present findings of 1 
Distriot Judge and reversing the deon 
passed by him, we restore the deer. 
passed by the Deputy Collector. The , 
fendants will pay plaintiff’s costs here a 

pJSL’ T r A -?u pel l ate , 0cmrt * ad ™ l <” 

Pleader s fees without reference to minii 


Appeal allowed. 


LAHORE HIGH COP 

Civil Revision Petition No. 5 5 of 1919, 

January 9, 1920. 

Present : — Mr. Justice Bevan Pet man. 
BIJTA RAM and others — Defendants — 

Petitioners 

versus 

CHARHTA RAM — Plaintiff — 

Respondent. 

Punjab Courts Act (VI of 1918;, e. 44^ 
Revision— -Interference discretionary — Substantial jus- 
tice. 


It is discretionary with the High Court to 
exercise revisional powers and where substantial 
justice has been done, the High Court will not 
interfere, [p. 83, col. 2.] 


Petition, under section 44 of Act YI of 
1918, for revision of the order of the 
Distriot Judge, Ferozepore, dated the 29th 
March 1919, reversing that of the Snbordi* 
nate Judge, 2nd Class, Ferozepore, dated 
the 2lst June 1918 and directing the lower 
Court to restore the case and deoide the same 
after disposing of the plaintiff’s objections. 

Bhagat Oovind Da» t for the Petitioners. 

The Hon ble Pandit Sheo Narain t for the 
Respondent. 


JUDGMENT. — The facts necessary to 
be stated are that plaintiff and defendants 
were parties to a suit which was referred 
to arbitration. The arbitrator gave an 
award in favour of the defendants. Plaint- 
iff filed objections, the hearing of whioh 
was postponed pending the decision of 
the Chief Court on another point connected 
with tbe arbitration proceedings. Thereafter 
the parties were summoned for hearing 
of the objections for the 30th May 1918. 
All but one defendant were present on 
that date and the proceedings were post- 
poned to the 1st June 191^, to await 
the return of the summons on that defend- 
ant. On the 1st June the Court found 
that that defendant was pro forma and 
ad no interest in the proceedings. Tbe 
Court then recorded that the plaintiff 
was absent and rejecting, without considera- 
tion, the plaintiff’s objections on the 
ground of his absence dismissed the plaint- 

1? 9 8n * fc * n aooordanoe with the award, 
ihe same day plaintiff’s Counsel, who had 
een in the Bar room and considered that 
is presence in Court was unnecessary that 
ay which had been fixed * merely for the 
report of the prooesa- server, applied for 
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the restoration of the proceedings, which 
application wa9, however, rejeoted. From 
the order of rejection the plaintiff appealed 
to the District Court. In that Court the 
defendant pleaded that no appeal lay as 
the order of the first Court was not 
passed under Order IX, rules 8 and 9, 
but under olause 16 of the Second Schedule. 
The District Court was of opinion that 
the first Court had really been aoting 
under Order IX though professing to act 
under the schedule. On the merits the 
District Court aooepted the appeal and 
directed the first Court to restore the 
oase and decide the same after disposing 
of the plaintiff’s objections. For the 
petitioner it has been elaborately argued 
that none of the orders and rules in the 
Code of Civil Procedure apply to arbitra- 
tion proceedings which are governed by 
the provisions contained in the Second 
Schedule to that Code, and that by olause 
16 of the Sohedule no appeal is competent 
from a decree except in so far a9 the deoree 
is in excess of or not in accordance with 
the award. Reference has been made to 
sections 89 and 141 and Order XLIII, rule 1 of 
the Code of Civil Procedure, and Shavaksha 
Dinsha Davar v. Tyab Haji Ayub (0, 
Hajrat Akramnissa Begam v. Valiulnissa 
Begam (2), Dhonkal Singh v. Phakkar Singh 
(3), Parasurama Ayyar v.3e«7uer(4), Damodara 
Menon v. Kittappa Menon (5) and Sidhu Bam 
v. Oamun (6). 

Pandit Sheo Narain for the respcndent 
has oombated the contentions of the 
appellants, has endeavoured to explain 
and distinguish the rulings and sections 
quoted against him and relies on ELarakhbai 
V. Jamnabai (7), Lalta Prasad v. Nand 
Kishore (8), Diljan Miha Bibi v. Hemanta 
Kumar Roy (9), Behari Lai v. Dhalan Bat 
(10), Hari Singh v. Allah Bakhsh (11), 

(1) 37 Ind. Cas. 140; 40 B. 336; 18 Bom. L. R. 
559. 

(2) 18 B. 423. 

(3; 16 A. 81; A. W N. (1893) 36 ^P. B.). 

(4) 27 M. 604. 

(6) 10 Ind. Oas. 879; 36 JI. 16. 21 M. L. J. 6L3; 
(1911) 2 M. W. N. 13. 

(6) 98 P. R. 1900; 10 P. L. R. 1901. 

(7) 19 Ind. Oas. 786; 17 B. 631; 15 Bom. h. R. 310. 

(8) 22 A. 66 ,F. B ); A. V. N (i 13 i) i76. 

(9) 29 Ind. Oas 395; 19 0. 7 ff. 7 >3. 

1 (10) 6 Ind. Oas. 991; 38 P. W. R. i9l0. 

(11) 38 Ind. Oas. 769; 116 P. R. 1916; 228 P. W. R. 

1916 . 


sections 141 and 43 and Order XXIII, rule 
3 of the Code. 

In my opinion, however, it is unneces- 
sary to go into and deoide the legal ques- 
tions raised. Substantial justice has been 
done by the learned District Judge. It 
is admitted that the plaintiff could have 
moved to set aside the first Court s 
orders by a petition for revision even if 
he had no right of appeal. It is discretion- 
ary with me to exeroise revisional powers 
and in my opinion the present is not a 
case in which they should be exercised in 
favour of the petitioners. If, a9 it is 
alleged, the objections are frivolous aod 
worthless, the petitioners will be able to 
prove them such. I dismiss the petition. 

Petition dismissed. 


ALLAHABAD HIGH COURT. 

First Appeal from Original No. 52 of 

1919. 

January 12, 1920. 

Present Mr. Justice Piggott and 
Mr. Justioe Walsh. 

GAJADHAR SINGH— Dkcree-Holdsr 

— Appellant 
versus 

BASANTI LAL and others— Judgment- 
Debtors — Respondents. 

Civil Procedure Code (Act V oj 1903), 8 . 47 — Mort- 
gage, si lit on— Decree absolute for sale, amendment of— 
Execution of deeree— Question of title, whether can 
be inquired into in execution proceedings. 

Where upon the formal rejection of an applica- 
tion by the legal representative of a deceased 
mortgagor to set aside an ex parte decree absolute 
for sale^ the Court orders the decree to be amend- 
ed by declaring that the decree affeots only the 
estate of the deoeased and should only be executed 
against that property in the hands of the legal 
representative of the deoeased, such amendment, 
Unless corrected on appeal, is binding on the parties 
and operatos to throw upon the deoree-holdor the 
burden ef proving in execution that the property 
sought to be sold is part of the estate of the 
deceased and is in the hands of his legal represen- 
tatives, who are entitled to raiso the quoatien in 
execution [p. 84, col 2; p. 85, col. 1.] 

First iruin au order of the 

Distriot Judge, Agra. 

, Mr. Iqbal Ahmad for Mr. Narain Parsad 
Asthana, for the Appellant, 
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Dr. S. N. Sen, for the Respondents. 

JUDGMENT. — In this case the appel- 
lant is the holder of a decree for sale 
on a mortgage exeonted by ona Musam- 
m >t Rabas Knnwar. He obtained a pre- 
liminary decree for sale under the Trans- 
fer of Property Aot, before the present 
Code of Civil Procedure oame into force. 
Musammat Rahas Knnwar died before any 
order absolute for sale had been passed. 
The deoree holder then applied to bring 
three minors, under the guardianship of 
their mother, on record as the legal repre- 
sentatives of Musammat Rahas Knnwar 
and for the preparation of a final deoree 
for sale against the said minors as suoh 
legal representatives. No appearance was 
entered on behalf of the minors and an 
ex parte deoree was passed as applied for. 
Subsequently, a petition was presented on 
behalf of the minors for the setting aside 
of the said deoree. The difficulties whioh 
have been felt by the Courts below arise 
out of the manner in whioh this petition 
was dealt with. It was formally rejeoted, 
but the Court at the same time ordered 
the deoree absolute for sale to be amend- 
ed. I think we must take it that the 
result was that the application to have the 
deoree set aside altogether was rejeoted 
but that the Court ordered the deoree to 
be amended in a particular manner. 
Whether this was or was not a proper method 
of dealing with the application then before 
the Court does not now oonoern us, as the 
parties have submitted to the deoree. The 
amendment ordered to be made was that 
the Court declared that the deoree should 
affect only the estate of Musammat Rahas 
Knnwar and should only be executable 
against property in the hands of these 
minors in the capacity of legal represen. 
tatives of Musammat Rahas Knnwar 

A II I n ^ *1 * ■ _ I do not 

think it is material whether or not this 
addition be treated as incorporated io the 
deoree, that if the minors would institute 
a regular suit for the establishment of 
their title within a month, execution of 
the deoree for sale would be postponed It 
appears that two suits for the establishment 
of title were in faot instituted on behalf of 
the minors, one after the other, but both 
were suffered to be dismissed for default. To 
this application for exeoution objection has 


been taken by the two survivors of the 
three minors originally brought upon the 
record. One of these, Basanti Lai, is now 
a major and is acting for himself and for 
his minor brother. In effeot, the objec- 
tion asks the Court to try out the ques- 
tion whioh was raised before the order 
ahsolute for sale was passed and whioh 
has not yet been tried anywhere, namely, 
whether Musammat Rahas Kunwar was or 
•was not the owner of the property mort- 
gaged by her, and whether or not Basanti 
Lai and his brother now hold this pro- 
perty as the legal representatives of the 
estate of Musammat Rahas Kunwar, or 
by an independent title. The learned Sub- 
ordinate Judge held, obvionoly with some 
reluotanoe, that the question oould 
not be tried now and must be treat- 
ed as concluded against the judgment- 
debtors (objectors) by the terms of the 
deoree. The learned Distriot Judge on 
appeal has reversed this deoision and has 
remanded the case to the Court of first 
instanoe for enquiry into the facts. The 

present appeal is against this order of 
remand. 

We have been referred to verions oases, 
of which the strongest in favour of the 
appellant deoree-holder is Jagar Nath Singh 
v. Shso Ohulam Singh (1). This deoision 
would be authority for the proposition 
that when the minors were impleaded as 
the legal representatives of Musammat 
tUhas Kunwar they could not, in that 
proceeding, raise the question whether the 
property in suit, that is to say, the pro* 
perty mortgaged by that lady, did or did 
not form part of her estate. They would 
have submit to the sale, but with full 
liberty to bring a separate suit for the 
establishment of their independent title. The 
present case must be distinguished by reason 
of the proceedings which took place in the 
Court of first instance on the application 
of the minors for an order setting aside 
the ex parte deoree. The result of that 
application was, rightly or wrongly, an 
amendment of the deoree, and the decree 
as amended must now be held binding on 
the parties. The decree as thus amended 
makes the property in suit liable for sale 
only if it be proved that Musammat Rahas 

5 1! l! ^45°“* 704? 31 A ‘ ^ A * N - D 008 ) 283 
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Kan war was the owner of it and that it 
is in the hands of Baaanti Lai and his 
minor brother by inheritance from that 
lady. It may be that the Court which 
passed that decree itself failed to appreciate 
its legal oonsequenoes and gave expression 
to the opinion that the qaestion of the 
title to this property was one whiah ought 
to be determined by a separate suit ; but 
the note made by that Court to the above 
effeot, even supposing that it was inoorpo* 
rated in the decree, amounts to no more 
than this, that execution of the decree 
will not be postponed unless such a suit 
is instituted and prosecuted on behalf 
of the minors. The minors formally 
oomplied with this direction by institut* 
ing a suit, but there is nothing in the 
direction itself whioh takes away their right 
to a9k for an interpretation of the decree by 
the execution Court. I think in this instanoe 
the deoree has rightly been interpreted by the 
lower Appellate Court and that, aoocrding 
to its terms, it operates so as to throw upon the 
deoree-holder the burden of preying, in the 
execution department, that the property sought 
to be sold was part of the estate of Musammat 
Rahas Kunwar and is in the hands of the 
respondents as legal representatives of that 
lady. We, therefore, dismiss this appeal with 
oosts including fees on the higher scale. 

Appeal di emitted. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate Decree No. 841 

op 1917, 

Deoember 10, 1919. 

Present : — Justice Sir Ernest Fletober, Kt. 

GOPAL PRAMANIK KAPALI, 

AND ON BIS DEATH HIS HEIRS AND LbGAL 

Representatives JANKI (NATH) 
PRAMANIK KAPALI and others 
—Defendants— Appellants 

t&rsus 

KALI KANTA GHOSE, and on his death 

HIS HBIRE48 AND LEGAL REPRESENTATIVE 

SURNAMOYI DASSI— Plaintiff — 

Respondent, 

Bengal Tenancy Act (VlUB,0,of 1885 ,), 5 . 80 — 


Occupmcy tenant holding under kabuliyut — Rent, 
whether can be enhanced. 

The fact that the Jcabuliyat of an occupancy tenant 
provides for an enhancement of tho rent only in 
the case of a survey beiug made, does not preclude 
tho landlord from applying to have the rent enhanc- 
ed under section 30 of the Bengal Tenancy Act, 
on his making oat a proper case for enhancement, 
[p. SB, col. 1.] 

Appeal against the deoree of the Subordi* 
nate Judge, 1st Court, Jessore, dated the 
22nd of January 1917, affirming that of the 
Mun9if, 3rd Court at Narail, dated the 4th of 
February 1915. 

Babn Rishindranath Snnkar for Babu 
Narendra Coomer Bose, for the Appellants. 

Babu Surendra Ohandra Sen, and Babu 
Hemendra Ohandra Sen for Babu Nahuleswar 
Mukheriee, for the Respondent. 

JUDGMENT. — This is an appeal preferred 
by the defendants against the decision of the 
learned Subordinate Judge of Jeasore, dated 
the 27th January 1917, affirming the decision 
of the Mnnsif of Narail. The puit was 
brought under the provisions of the Bengal 
Tenanoy Act for enhancement of the rent 
payable by the defendants. The land 
whioh, it is oommon ground, is held by the 
defendants as tenants of the plaintiff 
measures about 146 bighas and the rent 
formerly paid was a sum of Rs. 48*12 0 per 
annum. Both the lower Courts in agreement 
have enhanced the rent to a sum of Rs 126 
odd a year and the defendants have 
appealed against that decision to this Court. 
The first point for the decision of the case 
is, “what is the status of the defendants?” In 
the lower Courts, the case of the defendants 
was that they were tenure*holders and not 
raiyats. The kabuliyat in the present oase 
shows that it was granted for the purpose 
of cultivation to a lessee who had the occu- 
pation of an agriculturist. It seems to be 
quite clear that there was evidence before 
the Court whioh justified the learned Judge 
to come to the conclusion that the status 
of the defendants was that of a raiyat and not 
a tenure-holder. If they were raiyats , there 
was evidence before the Court whioh entitled 
it to come to the conclusion that they were 
raiyats with rights of cooupanoy. If that 
is so, then the question is whether the 
rent is liable to be enhanced and whether 
under the terms of this dooument the rent 
has been fixed in perpetuity. There are no 
express provisions in the dooument precis* 
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ing the landlord from applying to have 
the rent enhanced under the provisions of 
section 30 of the Bengal Tenancy Aot. 
But it is said that the dooument, as it 
provides only for the rent being enhanoed 
in the case of a survey being made, must 
be taken to have excluded the other oases 
of enhancement. That I do not think is 
right, because the defendants agreed that so 
long as no survey should take place they 
would pay without objection the rent of 
Rs. 48-12-0 per annum. That does not pre- 
clude the landlord from applying to have 
the rent enhanoed in the oases provided 
for by seotion 30 of the Bengal Tenancy 
Aot, if and when a proper case for enhance- 
ment is made out. I see no reason in 
this oase to disturb the judgment of the 
lower Appellate Court.. The present appeal, 
therefore, fails and must be dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2018 op 1918. 

November 19, 1919. 

Present: — Mr. Justioe Seehagiri Aiyar and 

Mr. Justioe Moore. 

CHEKKUR PUTHALATH POTHAK 
ETATHIL KUNHI SANKARAN 
NAMBIAR — Defendant No. 2— Appellant 

V6T8UB 

PONNIATH AKATHOOTHU 
NARAYANAN TH1RUMUMPU and others 
—Plaintiff and Dependants Nos. 1, 3 and 4 

— Respondents. 

Transfer of Property Act (IV of 1882), s. 69— 
Registration Act (XVI of 1908), as. 17,28 —Mortgage 
deed of— Interpolation of additional item as security 
after execution and attestation— Attestors, presence of — 
k Validity of mortgage . J 

Where after execution of a mortgage and after 
the attestors had signed, the mortgagor interpolated 
a Becond item of property in the deed as security 
in the presence of the attestors for facility of 
registration in a place near his residence: 

Held, (1) that there was no fraud on the regis- 
tration laws; [p. 87, col. 2.] 

Earendra Lai Roy Choudhury v. Srimati Hari Dasi 
Deli, 28 Ind. Cas 637; 41 C. 972; 27 M. L. J. 80; 12 
A. L. J. 774; 16 M, L. T. 6; (1914) M. W. N. 462; 1 
L. W. 1060; 18 C. W. N. 817; 19 C. L. J. 484; 16 
Bom. L, B. 40 0; 41 I. A. 110 (P. 0.), followed. 


(2) that the document was properly executed and 
attested and was valid as a mortgage under seotion 
59 of the Transfer of Property Act. [p. 68, col. 2, 
p. 89, col. 1 .] 

David Yule v. Ram Khelxcan Sahai , 6 C. W. N. 329, 
doubted. 

Burgis v. Constantine, (1908) 2 K. B. 484; 77 L. J. K. 
B.1045; 99 L. T. 490; 13 Com. Cas. 299; 24 T.L. R. 682, 
Shamu Patter v. Abdul Eadir Rowthan , 16 Ind. Cas. 
250; 35 M- 607; 16 C. W. N. 1009; 23 M. L. J. 321; 
12 M. L. T. 338; (1912> M. W. N. 935; 10 A. L. J. 
259; 14 Bom. L. R. 1034; 16 C. L. J. 596; 39 I. A. 
218 (P. C.) and Muniappa Chettiar v. Vellachamy 
Mannadi, 49 Ind. Cas. 278: 11918) M. W. N. 863; 26 
M. L. T. 19; 9 L. W. 5, distinguished. 

Second appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge, North Malabar, in Appeal 
No. 185 of 1918 (Appeal Suit No. 287 of 
1917, District Court), preferred against the 
deoree of the Distriot Munsif, Knthnm- 
parambu, in Original Suit No. 303 of 1916, 
F ACTS. — Item No. 1 was firstmortgaged but 
before the deed was registered, item No. 2 was 
alee interpolated by mutual consent in the 
presence of the attesting witnesses and the 
dooument was registered within the Sub- 
Registry in whioh item No. 2 was situate. 

Mr. O. Madhavan Natr, for the Appellant. 

A mortgage not properly attested and exe- 
cuted is iDvalid. Attestation is not the 
mere seeing the execution of a dooument. 
The document in the present oase oan be 
said to have been executed only on the 
interpolation also being made and there was 
no attestation by the witnesses after it. The 
dooument is, therefore, invalid. Muniappa 
Ohettiar v. Vellachamy Mannadi (1) applying 
Shamu Patter v. Abdul Eadir Bouthan (2). 
If an intention to include the second item 
be proved to have existed at the. time of 
the execution with respect to the first 
item, seotion 31 of the Specific Relief Aot 
would have been of help. The addition in 
the present case was a meVe afterthought 
to make the dooument registrable in a 
particular jurisdiction. The fact that the 
item in question in Harendra Lai Boy 
Choxvdhury v. Srimati Hari Dasi Debt (3) 


r C918) M.W. N. 863; 25 M. 

Li* 1. 19; 9 L* W. 6* 

l*} * 6 * nd Caa 25 °s 35 M. 607; 16 C. W. N. 1009; 

ooz in'/ ? 2 \ 12 J 1 * L - T * 335; (1912) M. W. N. 

0 19 A. L. J. 269; 14 Bom. L. H. 1034, 16 C. L. J. 
696; 39 I. A. 218 (P. C.j. 

a 637; 41 °’ 972; 27 M. L.J. 80; 12 

A- J* J - 774, 16 M. h. T. 6; (1914> M. W. N. 462, 1 
L. W. 1060; 18 O. W. N 817; 19 0. L. J. 484; 16 Bom. 
L. R. 400, 41 I. A. 110 (P. 0.). 
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was fictitious cannot affect the law. Suoh 
inclusion is a fraud upon the registration 
law and renders the dooument invalid. 

Mr. K. P. if. Alenon, for the Respond- 
en ts.— There is only an alteration prior to 
registration. Hence the registration is valid 
and there is no fraud. It was the 6oti- 
tiousness that proved the want of intention in 
Harendra Lai Boy Ohowdhury v. Srimal i Hart 

Last Dabi (3). . , 

[Seshaqiri Aitar, J., referred to David 

Yule v. Ram Khelwan Sahai (4) as favouring 

Mr. Menon’s contention.] . . / \ 

Yes. See also Pahladi Lai v. Laraiti v.5/» 
Bamdex v. Ohandra Bali Bibi (6). The regis- 
tration is valid even as regards item No. 2. 

Attestation is to the execution of the 
document and not to any alteration or 
interpolation, even assuming the latter to 
be a material one. A material alteration 
by consent of all parties does not vitiate 
a deed. Lac Mahomed v. Bax Fatma (7), In 
Ananda Mohon Saha v. Ananda Chandra Saha 
(8) the alteration was made even after 
registration. 

Mr. 0. Madhavan Mair t in reply.— David, 
Yule v. Ram Khelwan Sahai (4) does not 
refer to the present question neoessarily. 
The observation is obiter and must be regarded 
as not binding since Harendra Lai Boy 
Ohowdhury v. Srimati Hari Dari Debi (3), 
Even in Pahladi Lai v. Laraiti (5) the 
intention is considered to be the teat. See 
also Ram Lai v. Tamkin Bano (9) as to 
registration. 

JUDGMENT.— This is a suit on a mort- 
gage. The first defendant, the owner of 
the property, executed Exhibit A to the third 
defendant in 1908. The 3rd defendant 
assigned it to plaintiff. The defence is that 
the mortgage is invalid for want of proper 
execution, proper attestation and proper 
registration. 

The 1st item of the plaint property was 
the only property originally intended to be 
mortgaged. The deed was engrossed and 
signed by the let defendant and attested by 
two witnesses with this intention. Sub* 
sequently the 2nd item of the property was 

(4) 6 0. W. N. 329. . T _ c „. 

(6) 4fe Ind. Cas. 200; 41 A.. 22; 16 A. L. J. 871. 

(6) 44 Ind. Cas. ?99; 4 P. L. W. 237. 

(7» 10 B. 487. T 1Kf . 

. (8) 36 Ind. Caa. 182; 44 C. 164, 26 C. L. J. 166. 

(9; 49 Ind. Cas. 643; 41 A, 386; 17 A. L. J. 363. 


included. The finding is that this was done 
with the consent and knowledge of the 
mortgagor an 1 in the presence of the at- 
testing witnesses. 

The lower. Courts have expressed 
themselves somewhat loosely in giving 
findings upon this part of the oase. Both the 
Courts are agreed that there was no fraud 
either against the registration laws or against 
any of the parties to the oontraot, in making 
this interpolation. It is also dear from 
what both the lower Courts say that the 
objeot of adding the 2nd item was not so 
much to give an additional security to the 
mortgagee as it was to enable the mortgagor 
to get the dooument registered near the place 
where he was living. The evidence makes 
it clear that it was to serve the convenience 
of both the parties to the transaction, that 
this item was included, beoause the aim was 
to avoid delay in registering the deed. On 
these facts, we feel no hesitation in holding 
that the deed does not offend against the 
rule enunciated in Harendra Lai Roy Ohow- 
dhury v. Srimati Hari Dari Debt (3) if it is 
otherwise valid. The objeot of the inter- 
polation was not to effect a fraud upon the 
registration law. Whatever might have 
been the original intention of the parties, 
they deliberately induded the 2nd item 
in the mortgage. 


The contentions raised by Mr. Madhavan 
Nair were these: — The dooument was not 
exeouted by the mortgagor with reference to 
the 2nd item. It was Dot attested by the 
witnesses with respect to that item. There- 
fore, although the dooument might be 
valid so far as the execution and attesta- 
tion of the first item of property are con- 
cerned, as the dooument oould not have been 
validly registered in the Sub- District 
where it was registered if the 2nd item 
had not been included, the whole dooument 
is inoperative. 

There is no authority directly bearing 
on this question. There is a decision, 
David Yulev. Bam Khelwan Sahai (4), which, 
on the face of it, supports the respondents. 
In that oase a dooument was signed by 
the executant before the body of the docu- 
ment was written up. The learned Judges 
held that it was not open to the executant 
to dispute its validity. As Mr. Madhavan 
Nair pointed out, it was an obiter dictum $ 



88 INDIAN CASES. 

8ANKARAN NAMBIAR V. NARAYANAN THlRrMTJMFU. 


[ 1&20 


and we doabt very maoh whether this 
deoision is right. 

In Burgis v. Constantine (10) it was held 
that where a material part of the doou- 
ment was left blank the doonment should not 
be regarded as valid. The prinoiple is thus 
snmmarised in 10 Halsbnry, paragraph 687: 

A deed mast be written before it is sealed. 
If, therefore, a man seal and deliver a 
writing which is left blank in sume mate* 
rial part, that is void fcr uncertainty and 
is not his deed and it oannot be made his 
deed merely by filling up the blanks after 
his execution of it.” Therefore, we are not 
prepared to rest our deoision upon the obiter 
dictum oontained ' in David Yule v. Bam 
Khewan Sahai (4). But it seems to us that the 
present oase oomes within the prinoiple of 
Hall v. Ohaniless (11). There were blanks 
in that oase whioh were subsequently filled 
up and some of the interpolations were of 
a material oharaoter. In that oase it was held 
that, where, after the exeoution of the deed 
by some of the parties, the deed was altered 
with the consent and privity of the pro* 
misee, the document is not vitiated. The 
alteration in that oase was the deleting of the 
property whioh was included by mistake. 
Suoh an omission was held not to affeot 
the validity of the deed. In Doe d Lewis 
v. Bingham (12) where there were material 
alterations by filling up the blanks left in 
the body of the doonment after it was 
exeouted, the learned Judges held that 
the dooament was enforceable. Bayley, J, 
said: ‘ I am of opinion that any alteration 
made in the progress of the transaction 
Cthe italics are ours) still leaves the deed 
valid as to the parties previously executing 
it, provided suoh alteration has not affeoted 
the situation in whioh they stood.” Abbot 

C. J„ Holroyd, J., and Best, J., agreed with 
this view. In the language of Bayley, J., 

it oan be said of the present oase that the 
alteration was made in the progress of the 
transaction, to give validity to the docu- 
ment whioh had not yet been registered- 
before the document was taken for regis. 
tration, with the consent of all the parties 
this interpolation was m*de. Applying the 

priooipls in Doe d Lewis v. Bingham (121 

(10) (1908) 2 K. B. 494; 77 L. J. K B. 1046- 99 
L. T. 490; 13 Com. Caa. 299; 24 T. L. R. 682. 

(11) (1827) 4 Bing 123; 12 Moore 316; 130 E R 714 

112) (1821)4 B. & Aid. 672; 23 R. R. 438; 1C6 E, R.' 

1082. 


we are of opinion that the interpolation 
does not affeot the validity of the doonment. 

In Tapper v. Foulkes (13) the defendant 
bad authorised his son to execute the do- 
oument. After its exeoution, he aooepted 
it as his own. Subsequently in an aotion on 
the bond, he pleaded non est factum. 
Earle, 0. J., held: *1 am olearly of opinion 
that the admission of the defendant is 
always evidence to prove everything that 
he intended to admit.” Williams, J„ and 
KeatiDg, J., agreed with the Chief Justice. 
Keating, J., expressed himself very strongly 
on the point, He said: First, there was 
an admission by the defendant that he had 
given authority to his son to execute the 
deed in his name. * # # 

The deed being present and seen 

by the defendant, he deliberately adopts 

the aot of his eon. But the evidence does 

not stop there. It was proved that the 

defendant afterwards took an aotive part 

in directing the proceedings under this 

very deed. It was clear from his statements 

and his aots that he intended to acknowledge: 

the deed as his deed. . That amounts to a 

delivery in law, and is evidenoe upon 
non est factum 

In the preset oase. it is in evidenoe 
that the defendant himself inserted in the 
body of the deed the words whioh be 
complains to have vitiated it. He aubse- 
quently had it registered. This is, there* 
fore, an a fortiori case. 

We may also refer to the oase of Adsetts 
v. Hives (14,). No doubt there it was held 
that an immaterial alteration, whioh is 
intended to supply formal defects, did not 
vitiate the deed We cite this oase because 
Sir John Romilly refers with approval to 
Dos d. Lewis v. Bingham (12). 

On the authority of the above oases 
we are of op.mon that by the faot of 
himself inserting the interpolation and 
presenting the altered doonment for regia- 
tration the defendant must be deemed to 
have exeouted the doonment not only with 
referenoe to the 1st item, but aDo with 

raferenoe to the 2nd item. 

n*^o^ qae8tion «■ Aether it oan ba 

(13 (1861) 9 C. B. (n. a.) 7S7; 80LJ0 P24:7 

w£ mE. IV , L - T - 74,i 9 "• a • »£ °i« S.V. 

loe&o L 66 T.'no B n w 6 a. 2 ,M S VI* 9 J " r ' <**> 

R 14. ^ 1 W ’ S * l098 ‘ 65 B 140 R, 

• * • « I ’ ** — • , . . . 
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said that there was proper attestation in 
respeot of the document as altered. The 
interpolation is found to have been made 
in the presence of the attesting witnesses. 
Reliance was placed by Mr. Madhavan 
Nair upon Shamu hatter v. Abdul Kadir 
Rowthan (2) for the proposition that unless 
the attesting witnesses see the execution by 
the party, there can be no valid attestation. 
The difficulty felt in Shamu Fatter v. Abdul 
Kadir Bowthan (2) does not arise in this 
oase. The attesting witnesses were present 
when the mortgagor put his signature to 
the dooument, and they were also present 
when the mortgagor made the interpolation. 
They must, therefore, be deemed to have 
agreed to regard their attestation as 
applicable not only to the first item of 
the property comprised in the dooument 
but also to the 2nd item as well. This is 
not a oase where the attestors did not 
see the signature of the executant, but 
only relied on his acknowledgment. The 
only other authority which need be referred 
to is Muniappa Ohettiar v. Vellachamy 
Mannadi (1). In that oase two persons in* 
tended to exeoute a document. One alone 
exeouted it and then the attestors attested. 
Then the dooument was taken to the 2nd 
exeoutant who signed it. It was held that 
the attestation would not cover the execu- 
tion by the 2nd paity. This conclusion 
follows directly from Shamu Patter v. 
Abdul Kadir Bouthan (2). The attestors did 
not see the 2nd exeoutant sign the dooument 
and, therefore, so far as that party was con- 
cerned, there was no valid attestation. 

We may briefly notioe the last argument 
addressed by the learned Counsel for the 
appellant regarding registration. There 
are two decisions, one of the Allahabad 
High Court, Pahladi Lai v. Laraiti (5), and 
the other of the Patna High Court, Ramdei 
v. Ohandra Bali B%bi (6), cited by Mr, 
Menon in support of his contention. In 
bath the cases where property over which 
the mortgagor had no power of disposition 
W aB included with a view to facilitate re- 
gistration in a particular Sub- District, it 
was held that there was no fraud upon the 
registration law and that Barendra Lai Roy 
Ohowdhury v. Stimati Hari Dasi Debi (3) did 
not apply. 

Even if .we did not hold that there was 
ytllid e*eoution and attestation, we would 
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have felt considerable doubts on this part 
of the oase. Where a party who has no 
disposing power over a property includes 
it for the purpose of getting the dooument 
registered within a particular jurisdiction, 
as at present advised, we are not satisfied 
that there would not be a fraud upon the 
registration law within the language of the 
Judicial Committee in Barendra Lai Roy 
Chowdhury v. Srimati Hari Da>i Debi ( 3) t 
but as we have held that there was 
valid execution and attestation, we need 
not pursue this question any further. In 
our opinion the deoision of the Courts 
below is right and this second appeal must 
be dismissed with costs. 

m. c. P. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 36 or 19i9. 

January 19, 1920. 

Present: — Mr. Justice Piggott and Mr. Justice 

W 

WAH1D-UN-NISSA BIBI — Plaintiff— 

Applicant 

versus 

ZiMIN ALI SHAH and others-* 

Defendants — Oppc *itb Parties. 

Civil Procedure Code (Act V of 1908,1, s. 10, 
applicability of — Suit against defendant as heir — 
Subsequent suit by defendant as creditor — Same plea in 
both suits — Decree in former suit under appeal — Stay of 
subsequent suit. 

Where a defendant is sued as the heir of a 
deceased person and a decree is obtained against 
which there is an appeal, and during the pendency 
of the appeal the defendant sues the plaintiff in the 
former suit as a oreditor of the deceased and raises 
the same plea as was raised in the former suit, the 
Court would be justified in staying the suit under 
section 10 of the Civil Procedure Code till the 
deoision of the appeal, [p. 91, ooL 2.] 

Civil revision from an order of the Addi- 
tional Subordinate Judge, Gorakhpur. 

Mr. Iqbal Ahmad , for the Applicant. 

Mr. S. M. 8ulaiman t for the Opposite 
Parties. 

JUDGMENT. 

PiaooTT, J. — Tnis is an application in 
revision by Musammat Wahid-nn-nissa 
B.bi, widov of Siiyid \yajid, Ali .^Qbah, 
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There has been a good deal of litigation 
about this gentleman’s estate sinoe his death. 

A suit was brooght by two persons, Saiyid 
Zamin Ali and Saiyid Jamshed Ali, in 
whioh all the heirs of Wajid Ali Shah, 
including Musammat Wahid-un nissa Bibi,- 
were impleaded as defendants, and in 
whioh these plaintiffs olaimed possession 
of a one-sixth share in the estate of the 
deceased, basing their title upon a deed 
of gift executed in their favour by the 
mother of the deoeased and purporting 
to convey to them the above mentioned 
share in the estate. Amongst other pleas 
taken by Musammat Wahid-un-nissa in 
resisting this suit was the plea that the 
deed of gift was invalid and inoperative. 
That suit resulted in favour of the plaint- 
iffs and an appeal against the deoision is 
pending in this Court. In the meantime 
Musammat Wahid*un nissa has brought 
another suit in whioh she impleads as 
defendants Zamin Ali and Jamshed Ali, 
already mentioned, together with one 
Musammat Sughra Begaro, who is impleaded 
as the daughter and heiress of the donor 
already mentioned. This suit is for recovery 
cf a one-sixth share in the dower- debt 
alleged to be due to Musammat Wahid- 
un-nissa Bibi, and the claim is limited to 
this extent heoause the remaining heirs of 
Wajid Ali Shah are exempted. In the 
plaint the deed of gift in favour of 
Zamin Ali and Jamshed Ali is referred 
to and is once more alleged to be invalid 
and inoperative. The trial of this suit 
had commenced and had proceeded to this 
extent that the plaintiff Musammat Wahid- 
un nissa Bibi had been examined by a 
Commissioner appointed by the Court, when 
the defendants moved the Court to stay 
further hearing of the suit under section 10 
of the Code of Civil Procedure. They con- 
tended that this seotion was applicable and 
that the Court could not legally proceed 
further with the hearing of the suit then 
before it until the previous litigation was 
brought to a conclusion by an appellate 
deoision of this Court. The trial Court 
acoepted this view, although it has penalised 
the defendants in costs on the ground that 
the point should have been taken by them 
at an earlier stage. Against the order 
etsying the trial of the suit this application 
in revision has been brought, 


Putting aside the objection taken on 
behalf of the opposite party to the effeot 
that no application in revision is en 
tertainable against an interlocutory order 
of this sort, I prefer to deal with the 
grounds taken in the application before 
us. The first ground is that the trial 
Court had no jurisdiction to pass an order 
under seotipn 10 of the Code of Civil 
Procedure after it had odoo commenced 
the hearing of the suit by causing the 
plaintiff to be examined on commission. 
There is obviously no force in this plea. 
If the Court below was right in the view 
which it took as to the applicability of 
seotion 10 aforesaid, the sooner it oomplied 
with the provisions of that seotion by 
staying further proceedings the better. 
Another plea taken is that there were 
parties impleaded in the former suit who are 
not impleaded in the present suit and that 
defendant No. 3 in the present; suit was 
not a party to the former suit. I think 
there is no force in this plea, because if 
the hearing of the suit had to be postponed 
as between the plaintiff and the first 
two defendants, it had necessarily to be 
postponed in respect of all the parties. 
Nor it is an adequate plea against the 
order in question to say that there were 
issues for trial in the former suit whioh 
are not in issue in the present suit. The 
real question is whether the issue as to 
the validity of the deed of gift requires 
to be tried in the present suit, and whe- 
ther it either can or ought to be tried 
while the appeal is pending in this Court 
against the deoision in the former suit. 
In this connection a plea is taken on 
behalf of Musammat Wahid un- nissa to the 
effeot that she is not in the present suit 
litigating under the same title as in the 
former suit, inasmuch as she is now 
claiming certain reliefs as a creditor of 
her deoeased husband, whereas in the 
former suit she was impleaded as an heir 
of her deoeased husband. The raising of 
this plea discloses what I think is the 
real objeot of the present application and 
the true reason why the interference of 
this Court has been invoked at this stage. 
If the appeal pending before this Court 
against the decision in the former soit 
results in a finding that Zamin Ali and 

Jamshed Ali hold no valid deed of gift 
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entitling them to any share in the estate 
of the late Wajid Ali Shah, of oourse 
that gentleman’s widow will be perfectly 
satisfied, but in the event of a deoision to 
the opposite effect she obviously desires 
to maintain a claim to have the entire 
question of the validity of the deed of 
gift litigated over again in the present 
suit. What she is afraid of i9 that, when 
the hearing of this suit is resumed after 
the deoision of this Court on the pend* 
ing first appeal, she will be told that if 
seotion 10 of the Code of Civil Procedure 
applied when the Coart declined to pro 
oeed with the trial of the present suit, 
then seotion 11 of the same Code applies 
with regard to the effeot of the deoision 
of this Court on the question of the validity 
of the deed of gift. I only mention this matter 
beoause I wish to say that I feel a 
oertain amount of diffioulty regarding the 
point raised. The real question whioh 
requires oonsideration is what defenoes 
were open to Musammat Wahid-un*nissa 
Bibi as a defendant in the former suit. 
In so far as she contested the deed of gift 
on any such ground as fraud, or undue 
influence, or inoapaoity on the part of the 
executant or the like, the deoision arrived 
at in that litigation would be binding 
upon her in a. subsequent litigation, even 
though she might oome forward in that 
subsequent suit with a different olaim also 
based upon her marriage with the late 
. Wajid Ali Shah. I was, however, some* 
what impressed by the argument addressed 
to us on behalf of the applicant, to the 
effeot that the deed of gift might be 
attacked by Musammat Wahid-un-nissa as a 
creditor of the estate of her late husband 
upon some grounds not open to her when 
she was impleaded in a suit only as one 
of that gentleman’s heirs, as for instance 
on the grounds suggested by seotion 53 
of the Transfer of Property Aot. I only 
want to say this muoh, that while 1 
think we ought not to interfere with the 
deoision of the Court below to postpone 
the hearing of the present suit until the 
position of the defendants Zamin Ali and 
Jamshed Ali has been settled by the 
deoision of this Court on the pending 
first appeal, it should he olearly 
understood that any question as to the 
operation of seotion 11 of the Code of 


Civil Prooedure on the result of 
the present sait, when the hearing of the 
Bame proceeds, will require to be carefully 
considered with reference to the faots and 
ciroumstanoes of the two litigations, independ- 
ently of the order now under oonsideration 
by us in revision. Subject to these remarks 
I would dismiss this application with costs, 
Walsh, J.— I agree that this application 
must be dismissed. I should have made 
precisely the same order whioh the learned 
Judge has made, ft seems to me just 
one of those oases at whioh seotion 10 was 
aimed. In any case even if seotion 10 was 
not applicable an order of stay under the 
Court’s inherent power was a reasonable 
order to make, and fully justified by seotion 
151. And if the reason of this application 
is that suggested by my brother in his 
judgment, there is abundant reason for us 
to refuse to interfere in revision. 

As it is suggested that the application 
was made for the purpose of raising the 
question of the title under whioh these 
two olaims are made and the point has been 
strenaously argued, I would only say that, 
as at present advised, I have a clear view 
that when the widow olaims to set aside the 
deed of gift so far as it affeoted her share 
as heir of the deceased, and when 
she olaims to establish her right to the 
dower debt, she is making both the olaims 
under the same title within the meaning of 
seotion 10. These words do not refer to 
the identity of the oauee of aotion. ‘Right’ 
and title’ are often used as synonymous 
terms but I think tt)6 word ‘title’ in this 
section and in seotion 11 is used in a technical 
and familiar 6ense. Whether it is admitted 
or denied as a faot, the woman’s marriage 
is an essential and fundamental factor in 
her title. She oanr.ot establish her right 
to either olaim unless she proves, or 
unless it is admitted, that she was lawfully 
married. 

Br the CoutiT. — We dismiss this application 
with oosts. 

# 

Application dismissed. 
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CALCUTTA HIGH COURT. 
Appeals prom Appellate Decrees Nos. 1975, 

2860 and 2861 of 19*5. 

November 19, 1919. 

Present : — Mr. Justice Ohatterjea aDd 
Mr. Justice Walmsley. 

Boja KRISHNA DAS LAW and others — 

• Plaintiffs — Appellants 

versus 

(MAHAMED in vakalutnama) GOLAM 
NABI MUNSHl and others — Defendants — 

Respondents. 

Bengal Tenancy Act (VIII of 1835.J, s. 153 — Rent, 
suit for — Value below Rs. 50 — Principal defendant 
setting up title of pro forma defendant —Appeal, second, 
whether competent. 

There is no second appeal from the decision of 
an Appellate Court against a decree in a rent sail 
below Rs. E0 in value in which the principal 
defendant seta up no title of hia own except that 
of tenant under a pro jorma defendant, as in such a 
case the Appellate flonrt cannot be said to have 
decided a question of title to land, or some interest 
in land, as between parties having conflicting 
claims thereto. [p. 93, col. 1.] 

Appeals against the decrees of the Addi- 
tional Subordinate Judge, Jeesore, dated 
the 18th of June 1915, reversing the decree 
of the Munsif, 1st Court at Jessore, dated tbe 
5th of March 1914. 

FACTS appear from the judgment. 

Dr. Jadu Nath Kanjilal t for tbe 
Respondents. — I take a preliminary objeotion 
that having regard to the provisions of 
section 153 of the Bengal Tenancy Act tbe 
appeals are not maintainable. Although the 
pro forma defendants whose title the princi- 
pal defendants set up were parties in tbe 
Court of first instance, they were no parties 
to the appeal before the lower Appellate 
Court. The lower Appellate Court cannot, 
therefore, be said to have deoided a ques- 
tion of title to land or some interest in 
land, as between parties having conflicting 
claims thereto the principal defendants not 
having raised any title of their own to the 
land except as tenants under the proforma 
defendants whose title was set up by them. 

Sir B. 0. Mittcr (with him Babus Narendra 
Ohandra Bose , and Nabin Ohandra Pal), for the 
Appellants.— These appeals had been before a 
Division Bench of this Court when they were 
remanded for oertain findings by the lower 
Appellate Court. Tbe findings have now 
been returned and the appeals are now 
before your Lordships for hearing. It is 
pow too late for my learned friend to raise 


the preliminary objection. Bot even if the 
contention of Dr. Kanjilal were to prevail, 
then the curious position would arise that 
the decision of the Court of first instance 
would be binding on us although that 
decision had been reversed on appeal. 

[Chatterjea, J. — If tbe decree is set aside 
by tbe Appellate Court, it cannot stand as 
against any person.] 

That is so. Supposing the point bad been 
raised and the question of jurisdiction deoided 
by this Court while making the order 
of remand, then the decision would operate 
as res ; vdicata . Then follows the next 
question whether there was a deoision on 
the question of jurisdiction. The order of 
remand must be taken to be a oorreot 
order as between me and my learned friend 
and it is not open to him now to question 
the oorreotness of the order of remand, 

TChatterjea, J. — Is it not possible to 
make an order of remand without deciding 
the question of limitation?] 

Yes, because limitation is not a qaeation 
of jurisdiction. 

My learned friend is attacking the very 
order of remand, which I submit he oannot do. 

The remand order can be questioned by 
way of review or revision, but not collator* 
ally as is being done in tbe present case. 
If the question of the validity of the order of 
remand is not res iudicata between him and 
me, I would have nothing to say. Then 
arises tbe question as to whether while 
making tbe order of remand the Court by 
implication deoided the question of juris- 
diction. Refers to Ramkrishna Jag anna th v. 
Tithal Ramii (1). If, therefore, the order 
of remand i* res iudicata, the question of 
jurisdiction is also res judicata, 

Babu Biraj Mohun Ma.umdar , for the 
Deputy Registrar. 

JUDGMENT. 

Cbattbrjea, J. — This appeal was remanded 
for oertain findings by tbe lower Appellate 
Court. 

The findings have now been returned 
and the appeal has been partly argoed 
before us. The learned Pleader for the 
respondents now takes aq objeotion to the 
hearing of the appeal, on the ground that 
no eeoond appeal lies having regard to the 

. 11) 15 jl. 89 p, 
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provisions of section 153 of the Bengal Ten- 
anoy Aof. 

There is no doubt that a question of 
title was raised in the eaia, bat the proforma 
defendants, whose title the priooipal defend* 
ants set up, were no parties to the appeal 
before the lower Appellate Coart against 
whose decree the present second appeal 
was preferred. It is true that they were 
parties in the Coart of fiist instance, bat in 
that Coart, the sait was decreed. The prin* 
eipal defendants appealed and the proforma 
defendants were left oat in that appeal. 

In these oironmstanoee, the decree of the 
lower Appellate Coart cannot be said to 
have decided a question of title to land, or 
some interest in land, as between parties 
having conflicting claims thereto , the principal 
defendants not having raised any title of 
their own to the land except as tenants under 
the pro forma defendants whose title was 6et 
up by them. 

The appeal mast, therefore, be dismissed 
on that ground. 

It is to be regretted that this ohjeo* 
tion was not raised before Woodroffe and 
Hnda, JJ,, before the case was remanded. 
In these oiroamstanoes the appellant ought 
to pay the costs of the bearing of the 
appeal on the first occasion, and the re* 
spondents, who did net rahe the objection 
until now, should pay the costs of the 
other side for the proceedings taken in the 
lower Appellate Coart on remand and for 
the present hearing. There will be separate 
oosts for the first hearing and the present 
hearing. 

This judgment will govern the other 
two appeals (Nos. 2860 and 2851 of 1915), 
one set of oosts being allowed for all the 
three appeals. 

Walmsley, J. — I agree. 

Appeals dismissed. 


NAGPOR JUDICIAL COMMISSIONER'S 

COURT. 

Second Civil Appeal No. 232 B of 1918. 

November 26, 1919. 

Present’. — Mr. Prideanx, A. J. 0. 

PREMSUKHDAS — Defendant 
— Appellant 
versus 

NAMDEO AND 0THE.-18 — PLAINTIFFS — 

Respondents. 

Limitation Act (IX of 1908,), Sch. I, Arts. 62, A7, 
applicability of — Vendor and purchaser — Vendee die - 
possessed by third party — Suit to recover purchase- 
money — Existing consideration — Limitation, commence- 
ment of. 

A sold cortain land to D in 1907 and undertook 
liability if B ' s rights as to title were infringed. B 
obtained possession, but in 1914 was deprived of 
possession in a suit brought by C it being held 
therein that B obtained no title by his purchase 
from A. B thereupon brought the present suit to 
recover from A the purchase-money, damages and 
interest and obtained a decree for the purchase, 
money and interest, the Courts holding that the 
suit was within time under Article 97 of Schedule I 
to the Limitation Act. In appeal to the High Court 
it was contended that the suit was governed by 
Article 62 and was consequently barred by time: 

Eeld, that Article 97 had been rightly applied, 
and as B’s possession under the purchase was an 
existing consideration so long as such possession 
lasted, limitation commenced from the time he 
was dispossessed, and that as the suit was institnt- 
ed within the period prescribed by that Article, it 
was not barred by limitation, [p. 94, col. 1.] 

Whore money received by the defendant is not in 
fact or law received to the plaintiff's use, Article 
62 would not apply, nor would the fact that subso 
quent events had the effect of making the money 
received tc plaintiff’s use render that Article 
applicable, [p. 94, col. I.] 

Appeal against the decree of the Distriot 
Judge, WeBt Berar, Akola, in Civil 
Appeal No. 91 of 1918, deoided on the 
27th of February 1918, arising oat cf 
Civil Suit No. 47 of 1916, deoided by the 
Sab- Judge, Khamgaon, on the 28th of 
July 1917. 

Mr. M. V. Joshi, for the Appellant. 

Dr. H. S. Qour , for the Respondents. 

Mr, K. K. Qandhe , for Respondent No. 4. 

JUDGMENT. — The firm whiob the appel- 
lant represents Bold certain fields in It 07 
to the present plaintiffe-respondents. They 
got possession. Then one Shankarlal 
Moltanohand sued them in Sait No. 282 
of 1910, it being there deoided that the 
plaintiffs obtained no title by their purchase 

A 
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from the present appellant. Plaintiffs were 
deprived of possession on 4th May 1914. 
The plaint in the present ease claimed 
from the appellant Rs. 2.0C0 as the amount 
of purohaee money, Re. 681*8-0 as mesne 
profits paid to Shankarlal, Rs. 431 for 
damages to crops and Rs. 500 for improve- 
ments to the fields. To these sums were 
added Rs. 756 4 0 on aooonnt of interest 
and a total of Rs. 4,368-12-0 was olaimed. 
The plaint recites that defendants had in- 
formed the plaintiffs that they owned the 
land and were liable if plaintiffs’ rights as 
to title were infringed. 

The first Coart deoreed the amount of 
purchase money, namely, Rs. 2,000, dismissing 
the rest of the olaim. Both Courts held 
that Artiole 97 of the Limitation Act 
applies and that the suit is in time. The 
lower Appellate Court allowed the oroaa- 
objection as regards interest and the 
amount of the decree was raised to 
Rs. 2,480. 

It is here contended that Artiole 62 
applies to the oase. 1 am very certain 
that it does not. For that Artiole has no 
application if the money when reoeived by 
defendant is not in faot or law reoeived 
to the plaintiffs’ use. Subsequent events 
making the money reoeived to plaintiffs’ 
use will not render the Artiole applicable. 
Plaintiffs must have a right of action at 
the date of the reoeipt of money by defend- 
ants. In my opinion Artiole 97 has been 
rightly applied. 

It is farther oontended that assuming 
that this Artiole does apply, yet as the 
suit is one for damages for a breach of 
oovenant and the oause of action is based 
on that breach, consideration must be held 
to have failed at the time of the sale 
beoause that sale was void from the com- 
mencement. Reliance is plaoed on Pirbhu 
V. Musammat Wazirbi (l). In that oase 
there was a sale 'deed containing an express 
oovenant of title. In the present oase it 
is alleged, and the matter was put in 
issue, that there was an oral oovenant of 
title, but the suit as brought seems to me 
to be one for a consideration whioh after- 
wards failed. Possession given . under a 
purchase is an existing consideration as 
long as such possession lasts, and it seems 


to me that limitation would oommenoe when 
a third party, under a judgment obtained, 
dispossessed the plaintiff, the vendee. The 
oase is not one upon a registered contract in 
writing. Even when oases based on a 
oovenant would be time- barred, a vendee 
has the option to sue as for a failure of 
consideration and calculate the time from 
the date he was ousted from possession of 
the property. 

It is further oontended that the rate of in- 
terest allowed, namely, 1 per cent, per mensem, 
is excessive and that 6 percent, per annum 
should be given. Looking, however, to the 
trouble and expense the plaintiffs have been 
put to by losing the property purchased and 
to the loss of profits whioh they might 
reasonably have anticipated to receive from 
that property, I do not think the interest 
awarded can be deemed excessive. 

For these reasons this appeal fails and 
is dismissed with costs. The appellant 
will pay the respondents’ oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 339 op 1917. .. 

January 4, 1920. , . 

Present: — Mr. Justice Lindsay. 

J AMN A —Plaintiff — Appellant 

versus 

JH A LLI— - Defendant — Respondent. 

Co-sharers— Joint property — Co-sharer, one. of 
several, whether can alienate definite portions of joint 
property. 

Till partition takes place, no co- sharer is entitled 
to say that he has an exclusive right to any par- 
ticular portion of the joint property and to confer 
an exclusive right on a third party by alienation 
without the consent of all the co-owners. Although 
the co-sharers may, by arrangement among them- 
selves, take possession of definite portions of the 
joint property and hold them so as to enjoy their 
proper quota%i the profits of the joint property, it 
is not permissible for one oo-aharer so in separate 
possession to alienate to a third person, as his own 
exclusive property, the portion whioh he has been 
occupying by agreement with his co-owners, [p. 95, 
ool. 2.1 


(1)31 Ind. Cas. 877j 11 K. L. R. 186. 
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Second appeal from a decree of the 
District Judge, Jbansi. 

Mr. Haribans Sahai, for the Appellant. 

Mr. Naioal Kishore (for whom Mr. Bhag- 
toati Shankar ), for the Respondent. 

• • at • • 

JUDGMENT. — This appeal arises oat of 
a suit for possession of five plots of land, 
Nos. 567,557, 558, 561 and 1046, measuring 
9*44 acres, situated in a village called Sunair, 
The lands are comprised in an area known 
as Khata No. 3, the total extent of whioh is 
63 acres. 

The village lands are admittedly undivided 
and the tenure is Bbayaohara. 

The plaintiff sued on the strength of a 
sale-deed, exeoated in her favour on the 
10th May 1915 by two persons Pajjan 
and Chaturi, who according to the evidence 
are oo sharers in the Khata to the extent 
of ffchs. The sale purported to be a sale 
of the entire plots in dispute, and the 
plaintiff alleges that her attempt to take 
possession of these speoifio lands was resist- 
ed by the defendant-respondent Jhalli, 
She pleads this fact as constituting a 
cause of action for her suit to recover 
actual and exclusive possession. Coupled 
with the claim for possession was a olaim 
for Rs. 50 damages. The defence was that 
the lands in dispute were the Khndkasht of 
the defendant, who is owner by purchase 
of a Jth share in the Khata: consequently 
it was pleaded that the plaintiff had no 
right to possession as against him. The 
first Court deoreed the olaim in part. The 
Munsif held that Nos. 1046 and 567 were 
the sir of the plaintiff’s vendors at the 
time of the sale and that the defendant’s 
occupation of these lands was that of a 
sub tenant. He thought the plaintiff was 
entitled to possession of these two plots. 
As to the remaining three plots his finding 
was that the defendant held them as 
Khndkasht and that plaintiff could not olaim 
to eject him. 

Both parties appealed and the District 
Judge remanded an issue for trial to the 
first Court for the purpose of ascertaining 
whether the plaintiff’s vendors had any 
right to sell these speoifio plots. The Munsif 
was of opinion that they had the right 
to sell the two plots which were their #»>, 
namely, Nos. 1046 and 657. The learned 
Judge was of a different opinion and 


Si 

in the result dismissed the plaintiff's olaim 
in toto. 

He pointed out that the plaintiff’s vendors 
were oo sharers to the extent of Jthsina 
Khata whioh is admittedly joint Zemindari 
property and held that without the consent of 
the remaining oo owner (i. e., the defendant 
Jhalli) they oould not transfer an exclusive 
title to particular portions of property as yet 
undivided. 

The vendors, the Judge remarks, did 
not affeot to transfer their undivided 
shareor a portion of it. What they did was to 
earmark certain plots and transfer them 
as if they were the exclusive owners of 
them. The judgment of the lower Court 
is attacked here on various grounds, but it 
seems to me that there is no answer to the 
reasoning of the learned Judge. 

The plaintiff can only recover possession 
by proving her exclusive title to the plots 
in dispute. She cannot do this, for her 
own vendors had no suoh title. The pro- 
perty is undivided and although the co- 
sharers may, by arrangement among them- 
selves, take possession of definite portions 
of the joint property and hold them so as 
to enjoy their proper quota of rhe profits 
of the joint property, it is not permissible 
for one oo sharer so in separate possession 
to alienate to a third person, as his own ex- 
clusive property, the portion whioh he has 
been occupying by agreement with his oo- 
owners. Till partition takes place no co- 
sharer is entitled to say that he has an ex- 
clusive right to any particular portion of 
the joint property and to confer an ex- 
clusive right on a third party by alienation 
without the consent of all the oo owners. It 
is not pretended now that the defendant- 
respondent gave his consent to the sale 
in favour of the plaintiff. 

The Judge was, in my opinion, right 
in holding that in the oiroumstanoes the 
plaintiff’s olaim to possession failed. This 
finding disposes of this appeal, which I 
dismiss with oosts. 

Appeal dismissed. 
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NOBENDBi NATH CHAKRABURTTY V. BAMTARAN 

CALCUTTA HIGH COURT. 

Appeal prom Okdbr No. 45 op 1918. 

Jane 19, 1919. 

Present : — Mr. Justice Walmsley and 
Justioe Sir Syed Shamaul Huda, Kt. 
MOHENDRA NATH CHAKRABURTTY— 

Plaintipp — Appellant 
versus 

RAMTARAN BANDAPADHYA 

AND OTHKR3 — DEFENDANTS — RE8PON uE NTS. 

Civil Procedure Code (Act V'of 1C0I\ 0. XLI, r. 
28 O. XLIII , r. I (u)— Remand, order of, not made 
under 0. XLI, r. 2 3— Appeal, whether lies. 

An order remanding a case to the first Court made 
otherwise than under Order XLI, rule 23, of tho 
Civil Procedure Code is not appealable. 

Appeal against the order of the Sub- 
ordinate Judge, 24-Pergannahs, dated the 
13fch of Ootober 1917, reversing that of the 
Munsif, 2nd Court at Alipur, dated the 
16th of Deoember 1915 and remanding the 
suit to his Court for fresh trial. 


BANDAPAPADHYA. 

“The owner of the land to the west 
should be examined in order to fix the 
western boundary. Some authorised servant 
of the Calcutta Corporation should also 
be examined to point out the boundary of 

the Mullik Lane The vendor 

of both the contending parties shopld 

also be examined A fresh local 

enquiry should be held this time by an 
Engineer Commissioner.” 

The suit was remanded to the Court 
of first instance for fresh trial in the 
light of the remarks made by the Appel- 
late Court, 

Against this order of remand an appeal 
was preferred to the High Court, 

Dr. Jadu Nath Kanjilal and Babu 
Amarendra Nath Bose , for the Appellant. 

Bibus Baranasibasi Mukherje3 , Surendra 
Nath Qhose and Krishnal'il Barter jee, for 
the Respondents. 


FACTS. — The plaintiff and defendant 
No. 1 eaoh purchased a moiety of premises 
No. 15, Mullik Lane, by two separate 
kobalas. The plaintiff agreed to take the 
northern half, with a passage opening 
out to the Mullik Lane, and the defend- 
ant No. 1 agreed to take the southern 
half abutting on the said lane. The oase 
of the plaintiff was that defendant No. 1 
had enoroaohed upon a piece of land 
appertaining to the plaintiff’s portion. The 
defence was that . the disputed land 
appertained to the portion of defendant 
No. 1. The suit was partly decreed on the 
basis of a local enquiry held by a Commis- 
sioner. There was an appeal and a cross- 
appeal and the Appellate Court remanded 
the suit for re trial after a fresh looal 
inquiry. The Munsif tried the suit afresh 
but found that the result of the fresh 
looal inquiry was wrong and partly decreed 
the Buit. Against this decision the plaint- 
iff preferred an appeal and the defendant 
No. 1 filed a cross-objection. The Court 
of Appeal appointed a Commissioner to 
hold a fresh local enquiry. But after the 
Commissioner bad submitted his report 
with a map, the Appellate Court came to 
the conclusion that the enquiry held by 
the Commissioner was not satisfactory and 
another order of remand was made with 
the following observations; — 


JUDGMENT. 

Walmsley, J. — A preliminary objection is 
taken in this oase that no appeal lies. The 
order complained of is an order remanding 
the case to the first Court. Apparently the 
order is not made under Order XLI, rule 23, 
Civil Procedure Code, and it is only agaiost an 
order of remand under that rule that an appeal 
is allowed by the Code. I thick the 
objection must be sustained and the appeal 
dismissed with costs, hearing fee one gold 
mohur. 

The cross- objeolion is not pressed and if 
dismissed with costs. Let the record be 
sent down at once to the lower Appellate 
Court. 

Sh am8ul Huda, J.— I agree. 


Armeal dismissed i 



./ 
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PATNA HIGH COURT. 

Criminal Revision No. 408 op 1919 
December 18, 1919. 

Present: — Mr. Justioe Adami. 
GURDEO SINGH and otrebs - Petitioners 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V of 1898^, s. 107 — 
Security to Tceip peace — Religious sect interfering 
toith worship of another sect — Object of requiring 
security — Order, form of — High Court, interference by. 

Where one aeot of persons try to force their views 
on another seot of a religions congregation, with the 
result that a disturbance of the public peace is 
probable, an order binding down the former under 
seotion 107, Criminal Procedure Code, to keep the 
peace will not be interfered with. Such an order 
should merely deter them from creating a breach 
of the peace and continuing to annoy the others at 
their worship but should not prevent them from 
exeroiaing their right of worship, [p. 98, col. 1 .] 

Criminal revision against the order of the 
District Magistrate. Sbahabad, dated the 
27th May 1919, confirming in appeal the 
order of the Deputy Magistrate, 1 st Class, 
Sassaram, dated the 13th August 1919. 

Messrs. Hasan Imam and 0 . 0. Pal t for 
the Petitioners. 

Mr. Rajendia Prasad t for the Crown. 

JUDGMENT. — The thirteen petitioners 
have applied to this Court to set aside 
an order passed by the Deputy Magistrate 
of 8asearam under seotion 107 of the 
Criminal Procedure Code, binding down 
the petitioners to keep the peaoe for one 
year, which order was confirmed by the 
District Magistrate on appeal. 

It seems that among the Sikh oongre- 
gation which worships in a Sangath oalled 
the Purani Sangath in Sassaram there 
are two parties; one, the smaller, is 
composed of Khalsa Sikhs oalled Agrah- 
ahis, and the other oonsists of Nanak- 
shahis; while the former conforms more 
strictly to the tenets and observances of 
the Sikh religion, the latter has introduced 
into the worship much that is borrowed 
from the Hii-du religion and is foreign to 
that of the Sikhs. Both parties met and 
worshipped together in the Sangath up 
till last year, each following its own ob* 
servanoes. The Agrahahis, however, desired 
to purify the worship and to get rid of 
the Hindu element in it, and started an 
agitation to this end. In January last a 
dispute arose as to the mode of offering 

7 


prasad; while the Agrahahis insisted that 
the bhog should be touched by Karath 
in the striot Sikh fashion, before it was 
offered, the Nanakahahis equally insisted 
that it was with the saored Tulshi leaves 
that it should be mixed. Up to the time 
of the dispute, it appears offerings of bhog 
had bsen made in both ways indifferently. 
The dispute led to fears of a breach of 
the peaoe and first aotion was taken 
under seotion 14 1, Criminal Procedure Code, 
against the present petitioners, who are 
Agrahahis, and then, when the period 
oovered by the order under that seotion 
had expired, the likelihood of a breach of 
the peaoe still existing, proceeding* were 
drawn up under section 07, Criminal Proce- 
dure Code, against each party separately; the 
Nanaksbabis were discharged but the 
Agrahahis were bound down as above men- 
tioned. 

The Courts below have found that the 
petitioners have full right to visit the Sangath 
and to offer bhog there; that the Nanak- 
sbahis and the Agrahahis bad offered the 
bhog in their respective ways in the past, 
but that the Agrahahis were now trying 
to insist on the exclusion of all Hinda 
elements from the worship in the temple, 
while the Nanakshahis resisted the reforms. 
The Deputy Magistrate was of opinion 
that feeling had run so far that the least 
indiscretion by either party would lead to 
a breach of the peaoe, and aotion must 
be taken to prevent this. He decided that 
it was the Agrahahis, the petitioners, who 
were in the minority, and that it was 
they who were trying to interfere with 
the established customs of the majority, 
and were the reformers and aggressors 
seeking to impose their wishes on the 
others; he found, moreover, that there were 
several other Sangaths where the petition- 
ers oould go and worship as they pleased. 
He, therefore, bound them down to keep the 
peaoe. 

Mr. Hasan Imam for the petitioners 
contends that having found that the peti- 
tioners had full and equal rights to wor- 
ship in the Sangath, the Deputy Magistrate 
had no power to interfere with the exer- 
oise of their acknowledged rights. He 
argues that the fact that if the petitioners 
visit the San* ah and worship in their 
own way there will, be a fight is no 



98 


INDIAN OASES. 


[1920 


BAKAJI 0. MUKOSD81HGH. 

reason for binding them down, for it would 
be the other party who would be the ag- 
gressors. He relies on the ease of Feroze 
Alt \fullit v. Enpzror (1), where it 
was ruled that if a party has a right 
to take a procession aloDg a street, and 
insists on that right, they oanDot properly 
be bound down because some one proposes 
to interfere with that right and causes a 
disturbance. He also cites Bejoy Singhi Eeogi 
v. Empress (2) and an unreported judg- 
ment of this Coart, Qhasi llam v. Em- 
peror (3) (Criminal Reference No. 217 of 
1918), where the following from the oase 
of Diniayil Mozumiar v. Emperor 
(4) was oited: ‘ where the breach of peaoe 
apprehended by the Magistrate is a likely 
resalt of the enforcement of his legal 
right by a party in a legal way and the 
illegal denial of th9 corresponding obliga- 
tion by the other party, the Magistrate 
should not bind down the party who has 
the legal right in him.” It is contended 
that either both parties should be bound down 
or neither. 

There is no doubt as to the correctness 
of the principles enunciated by Mr. Hasan 
Imam, but it seems to me that what the 
Magistrate held in the present oase was 
that it was the petitioners who were 
causing the disturbance; they were greatly 
in the minority and were trying to foroe 
their views on the rest of the congrega- 
tion, with the result that a 6ght was 
probable. If the Agrahahis had the right 
to worship as they liked, so had the 
Nanakshahis. The order binding down 
the petitioners to keep the peaoe does not 
prevent them from visiting the Sangath 
and worshipping there; it merely deters 
them from oreating a breach of the peaoe 
and continuing to annoy the Nanakhshahis 
at their worship; while the petitioners 
have full right to worship in the temple 
they have no right to create a disturbance 
or to annoy the other worshippers who 
are in a majority. The Deputy Magistrate 
did not bind them dowo because they 
were in the minority, but because he found 
that they were the aggressors and the 
di.turbjrs of the peace. 

( 1) U 0. W. S. 703; 7 Cr. L. J 604. 

(2) 3 C. W. N. 463. 

• i3> 49 Ind. Caa. 642; (1919) Pat. 93; 20 Cr. L. J. 
194. 

(4) 34 C. 935; 11 0. W. N. 1002; 6 Cr. L. J. 230. 

I . • * • 


The present order does not put as 
muoh restraint on the petitioners as did 
that passed under section 144, which 
prevented them from going to the Sangatb, 
yet they did not get the latter order set 
aside. 

The mere faot that the petitioners can 
go to other Sangaths in Sassaram could 
be no reason for ordering them not to 
exeroise their right to visit the Purani 
Sangath, just as in Feroze Ali Mullik v. 
Emperor (1) it was ruled that the 
faot that a procession could pass by other 
streets wa9 no good reason for restraining 
it from exeroising its right to pass along 
the street it chose. 

There is nothing before me to show 
that if the petitioners qaietly worship as 
they did before and do not interfere 
with the observances of the Nanakshahis, 
the latter will interfere with them. If 
they are interfered with, they have their 
remedy in the Courts. 

I see no sufficient reason to set aside 
the order passed against the petitioners 
and, therefore, reject the application. 

Application rejected. 


NAGPUR JUDICIAL COMMISSIONERS 

COURT. 

Criminal Revision No. 280 of 1919. 
November 28, 1919. 

Present : — Sir Henry Drake Brockman, Kt., 

J. C. 

BAKAJI — Applicant 

versus 

MUKUNDSINGH and others — 
r. • • , « n on- Applicants. 

Criminal Procedure Code ( Act V of 1898' s. 260— 

n r i30nment in default of payment, 
legality of— Frivolous or vexatious, n meaningof. | 

f - \ 

-n 1 *^ ille 8^*° award imprisonment in default by 

^ fp r T d6r 8 ?°. fcion of the Criminal Pro- 

requmn £ compensation to be paid. It 
, 7 w recovery is found to be impracticable 
that the defaulter maybe sentenced to imprison- 
meat. [p. v9, ool. 2 ] v 

T ' BandU 28 O. 251, Bramlu 

Naidu, In the natter of, 26 If. 127; 2 Weir 3llj 

i^Yuo^r 18 p - b - ,903 «*• iB « p - * 
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The term “frivolous or vexatious” in aeotion 2*0, 
Grimiual Procedure Code, covers a deliberately false 
report, [p. 100, col l.] 

A “vexatious” charge may be partly true, and the 
idea conveyed by the word is that the objeot of the 
person making the acousation should be primarily to 
harass the persons aocused. [p. 100, ool. 1.] 

Criminal revision of the order of the 

Sub-Divisional Magistrate Khandwa, in 

Criminal Case No. 75 of 1919, passed on 

the *23rd August 1919. 

Mr. W . R. Puranik, for the Applicant. 

Dr. H, 8, Qour , for the Non-Applioants. 

JCDG-MENT. — This is an application for 
revision of an order passed by a Magistrate 
of the First Class under section 250, Criminal 
Procedure Code, directing the applicant to 
pay Rs. 50 as compensation to each of 
seven persons. The Police challaned the 
aforesaid persons along with two others 
for rioting: one was discharged and the 
remaining eight were oharged with rioting, 
the oommon cbjeot of their unlawful 
assembly being to rescue cne Tej Singh, 
brother of the accused Mukand Singh, 
from wrongful confinement. In four in- 
stances the charge was framed under section 
143, Indian Penal Code, the weapons said 
to have been carried being respectively 
two guns, one sword and one spear, all 
eight persons were acquitted on the ground 
that in resouiog Tej Singh they acted in 
the exercise of a right of private defence 
of Tej Singh and did net use more than 
neoessary violence. Compensation was 
ordered to be paid to seven only of the 
aooussd parsons, the eighth (Ram Siugb) 
not having bsen named in the first in- 
formation laid by one Bhagan Nahal who 
took with him to the Station-house 
a report (Exhibit P-1) written to the 
applicant’s dictation by Ram Lai (P. W. 
No. 5). 

The applicant Bakaji is one of the 
Malguzars of Maoza Mohana. Tej Singh 
Bhilala (D. W. No. 1), a young man who 
is held to have been wrongfully confined 
by Bakaji, lives at Mauza Khelwa, 3 miles 
from Mohana, the villages being separated 
by a Government forest. Exhibit P-1 
makes out that Tej Siogh on the afternoon 
of the 3rd July last drank liquor at 
Mohana and endeavoured to escape after 
striking Bakaji on the head with a lathi 
and that the men of Mohana having 
pressed Tej Singh took him to Bakaji’s 


house. Information was then given to 
Khelwa that the young man was sitting 
drunk at Mohana, with the result that at 
8 or 9 p. m. the same night 50 or 60 
persons cams to B*kaji’s house armed 
with lathis, guns and swords and beat 
Bakaji and his guest, Balwant Singh, 
after breaking open a door and entering 
Bakaji’s house. Assaults on the Kotwar and 
one Laohhiram Kalar were also alleged 
along with other aotual violence. The 
report gives no indication that Tej Singh 
had been foroibly detained or that the 
party who committed the actual violence 
oomplained of oame to rescue him. The 
investigation was made by Sub-Inspeotor 
Sheikh Mustafa (P. W. No. 16), who 
was in charge of the Mandhata Station- 
house, 16 miles from Mohana. The order 
passed under seotion 250, Criminal Proce- 
dure Code, is based on the trying Magis- 
trate’s opinion that Exhibit P-1 contained 
allegations which Bakaji knew to be 
untrue or exaggerated. It includes an 
order that, in default of payment of the 
total amount of compensation, Bakaji 
should undergo simple imprisonment for 
30 days. 

The first point pressed in revision is, 
that it was illegal to award imprisonment 
in default by the order requiring compensa- 
tion to be paid. This contention is 
correct and is supported by authority. 
Sub seotion (2) of seotion 250 merely 
direots that compensation of which a 
Magistrate has ordered payment shall be 
recoverable as if it were a fine and provides 
that if the money cannot be recovered, 
the imprisonment to be awarded shall be 
simple. The language used is similar to 
that of seotion 553 (3), Criminal Procedure 
Code. It is only when recovery has been 
found to be impracticable that the 
defaulter may be sentenced to imprison- 
ment. For authority upon the point it 
will suffice to cite Parsi Hajra v. Bandhi 
Dhanuk (l), Byravalu Naidu, In the matter of 
(2) and Grown v. Ismail (3). The ques- 
tion is of no practical importance here 
because the applicant has already paid the 
sum awarded in full. 

(1) 28 0. 251. 

(2) 26 M. 1 27, 2 Weir 821. 

(3) 18 P. R. 1903 Cr.j 156 P. L. R, 1903, 
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It is urged in the next place that the 
information given is substantially oorreot 
and that the Magistrate’s deoision does not 
include an explicit finding that the appli- 
cant's report was either vexatious or fri- 
volous. It is pointed out that none of the 
aooused set up a right of private defenoe 
and that though the Magistrate found 
Tej Singh not to have obtained any drink 
at Mohana, Tej Singh himself deposed that 
he was drinking there when his quarrel 
with Bakaji began. It is also pointed 
out that the first information given to the 
Polioe is often inoomplete. On the other 
hand the Magistrate’s order is supported 
for the non applicants on the ground that 
the confinement of Tej Singh was oonoealed 
and the violence used greatly exaggerated. 

There has been some difference of 
judicial opinion as to whether the words 
“frivolous or vexations” used in seotion 250, 
Criminal Procedure Code, cover a deliberately 
false report, though the balanoe of 
authority is now dearly in favour of the 
affirmative view: see Emperor v. Bindesri 
Prasad (4), Beni Madhub Kurmi v. 
Kumud Kumar Biswas (5), Emperor v. 

Bai Asha (6), Tamnt Reddi , In the 

matter of (7), Grown v. Ismail (3). And 
there seems to be no room for doubt 

that an aoousation may be frivolous or 
vexatious without being wholly false. A 
“vexatious” oharge may be partly true and 
the idea oonveyed by the word is that 
the object of the person making the aoousa- 
tion should be primarily to harass the 

persons aooused. 

In the present oase it seems unlikely 
that the Police would have moved in the 
matter, had they known that Bakaji bad 
wrongfully confined Tej Singh and that in 
fact no serious violence had been used. 
The Magistrate’s order might certainly 
have been more explicit, but I under- 
stand from it that Tej Singh was actually 
confined in Bakaji's dwelling house and 
not as alleged in Bakaji’s own deposition. 
The number of the party from Khelwa 
was greatly exaggerated in the report, the 
objeot of which was clearly to make 

(4) 20 A. 612; 1 A. L. J. 234; A. W. N. (1904) 110- 
1 Cr. L. J. 433. * 

(6) 30 0. 123; 0 C. W. N. 799 V F. B.). 

(0) 6 Bom. L. R. 128. 

(7) 27 M. 69; 2 Weir 313. 


out that the Khelwa men were bent on 
murder. There is evidence to suoport the 
finding that Bakaji’* door was forced in 
order to get at Tej Singh, who was kept 
oonfined without any clothes, the better 
to ensure that he should be unable to 
escape. 

The Magistrate seems to have misread 
Exhibit P-1, in so far as he understood it to 
allege that Bakaji had himself sent word to 
Khelwa about Tej Singh’s condition, but 
this inaoouracy apoears to be immaterial. 
Bakaji would neither know nor care how 
information regarding Tej Singh reached 
Khelwa and the evidence for the 
defenoe makes it dear that the information 
was given by Tej Singh’s companion Jagnia 

(D. W. No, 3). 

It is also alleged for the applicant that 
the Magistrate was wrong in thinking that 
the aooused could not have actually fired 
off their guns, inasmuch as they evident- 
ly had no intention of killing any one. 
This view oertainly loses sight of the 
faot that guns are often fired in this 
country merely with the objeot of intimida- 
tion. 

I think there is ample basis for the 
Magistrate’s view that by concealing a 
material faot and greatly exaggerating 
the violence used, the applicant calculated 
on depriving the aooused of their liberty 
and so subjecting them to serious 
annoynanoe and loss. The half truth 
told in Exhibit P 1 constituted a harder 
matter to fight than a wholly false story 
would have been. I, threfore, consider that 
compensation was rightly awarded. 

The amount (Rs. 50) awarded to each 
non applicant is said to be excessive, as 
the record does not show that the accused 
were themselves busy sowing when their 
liberty was interfered with. They were 
arrested on the 21st July and not re- 
leased on bail till the 7th August. All 
thosi concerned except Tholia and Moti 
Singh are cultivators, the two Darned 
being mere labourers. The Distriot Magis- 
trate supports the grounds on which the 
Magistrate has fixed ft*. 50, and I see 
no sufficient reason to interfere so far ac cul- 
tivators are oonoerned. I consider, however, 
that a less amount should suffioe in the 
oase of mere labourers and hereby reduce 
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the amount awaided to Moti Singh and Tholia 
by Rs. 25 in eaoh ease: those persons 
will refund any sum they may have re- 
eeived in excess of Rs. 25. 

Order accordingly . 


PATNA HIGH COURT. 

Criminal Revision No. 9 of 1920. 

January 28, 1920. 

Present : — Mr. Justice Saltan Ahmed. 
JAGDISH PRASAD LAL and others— 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898,), ss. 2fi3, 
205 — Evidence, rough, note* of, taken at trial — Notes 
destroyed and copies placed on record — Irregularity — 
Illegality —Facts of another case introduced into case, 
effect oj. 

In a summary trial a Magistrate made rough notes 
of the evidence, which he subsequently copied and 
placed on the record and destroyed the original 
notes He also introduced into the case the facts of 
another case whioh he tried at the same time: 

Held, that the procedure adopted by the Magis- 
trate was irregular and illegal, that the destruction 
of the original notes was tantamount to destroying 
the original record, with the result that there was 
no legal evidence on the record whioh an Appellate 
Court could go into. [p. U 2, col. 1.] 

Criminal revision against the order of the 
Sessions Judge, Monghyr, dated the 5th 
Deoember 1919, refusing to make a refer- 
ence to the High Court against the con- 
viction and sentenoe by the Deputy Magis- 
trate, Monghyr, dated the 7tb September 

1919. 

PACTS. — The aooused were tried sum- 
marily for an offenoe under section 323, 
Indian Penal Code, by the Depuy Magis- 
trate of Monghyr. While the evidence for 
the prosecution was being adduced, the 
Magistrate made rough notes in pencil 
containing a substance of what the witnesses 
deposed and later on filled the form as 
required bj section 2S3, Criminal Procedure 
Code, and destroyed the pencil notes. 

Mr. Bimola Ohandra Sinha , for the 
Petitioner, argued that 

(0 the evideDte wasnot retarded in accord- 


ance with the provisions of section 355, 
Criminal Procedure Code. 

(«) The Magistrate relied upon the 
evidence of Tiloki Keot (P. W. No. 3), 
who was not examined in this case but in 
another case on the Fame date. 

(tit) The Magistrate acted illegally in 
destroying the original notes. 

(tv) The whole trial is vitiated by 
irregularities and the aooused have been 
materially prejudiced. 

Mr. Manohar Lai (Assistant Government 
Advocate), for the CrowD, submitted that 
(t) section 355 does not apply to summary 
trials. 

(it) The Magistrate says in his explana- 
tion that he actually examined this witness 
and in faot his evidence is actually found in 
the record. 

[Sultan Ahmed, J. — But the evidence whioh 
this witness gives is not the prosecution 
oase. He is referring to 3 Lathi blows, 
eto.] 

That may be an exaggeration. 

In any oase the evidence of the other 3 
witnesses is sufficient to support the finding 
of the Magistrate. 

(m) Under section 2S3 the Magistrate 
was not required to make any record of the 
evidence. It is a summary trial. He kept 
the notes for his memory. 

[Sultan Ahmed, J. — But having made the 
notes he should have kept them in the record. 
They are a part of the record. He should 
not have destroyed them). 

This is merely an irregularity at the 

utmost. 

(tv) The irregularities are not fatal and 
have not orejudioed the accused. 

JUDGMENT. —This is an application to 
set aside the conviction of and sentences 
on the petitioners, who were tried by 
the Deputy Magistrate of Monghyr and 
sentenced to various fines, in default, 
corresponding terms of rigorous imprison- 
ment. 

The procedure adopted by the Magistrate 
in trying the accused is unprecedented. It 
appears that he actually recorded the state- 
ments of the witnesses in penoil on scraps 
of paper and at bis convenience, copied 
those statements and placed them on reord. 
The trial was under Chapter XXII, 
Criminal Procedure Code, and it is sug- 
gested that the trial was irregular, The 
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Magistrate has submitted an explanation, 
and submits that the trial being under 
this obapter he was not bound to keep a 
record. He has been supported very ably 
by the learned Assistant Government 
Advocate, but neither the explanation of 
the Magistrate, nor the valuable arguments 
of the learned Assistant Government Advo- 
cate, have convinced me that this is a pro- 
cedure warranted by law. Obviously what 
I have got before me is Dot the record 
itself, but a copy of the record, and this 
is surely objectionable. This Court will 
insist upon the production of the original 
reoord of statements made by witnesses cn 
which the aooused were convicted. That 
reoord, I am told, has been destroyed and 
a copy of the same has been placed on 
the reoord of this case. I would under 
these oiroumstanoes positively deoline to 
look into that evidence and would hold 
that there is no legal evidence cn the reoord 
justifying the oonviotion. On that ground 
alone the oonviotion must be set aside, but I 
find a further extraordinary irregularity in 
this trial. 

It appears that there were four witnesses 
examined by the prosecution to support 
the charge against the accused, one of 
them being a man named Tiloki Keot. 
He speaks to the assault on the complainant 
and speaks to three Lathi blows being 
inflicted on him. This is nobody’s case. 
The prosecution never alleged that three 
Lathi blows were inflioted on the com- 
plainant. What they did say was, that 
the complainant wa3 assaulted by the 
aooused Jagdisb, who hit the complainant 
with a brick and Guran beat him with 
one Lathi. But there was, as a matter of 
fact, before the Magistrate another case 
which he was trying under Chapter XXII 
at that time, and the case there was that 
the oomplainant in that case had been 
struck three Lathi blows. It is absolutely 
clear that the Magistrate introduced the 
faats of the other case into the present 
one and if, as was contended by the learned 
Assistant Government Advooate, Tiloki Keot 
was speaking to the faots of the present 
oase, then he was a witness whose evi- 
dence ought to have been discarded alto- 
gether, inasmuch as he was not supporting 
the proseoulicn story at all. How could 
the learned Magistrate accept his evidence 


in support of the prosecution oase it is 
impossible for me- to understand. 

Then it is contended by the learned 
Assistant Government Advooite that the 
evidence of the other three witnesses is 
sufficient to justify the oonviotion. The 
learned Magistrate refused to accept the 
plea of alibi advanoad by the aooused, on 
the ground that the prosecution case, sup- 
ported as it was by four strong witnesses, 
was not rebutted by the evidence which 
was advanced by the aooused. If one of 
them goes out as I have shown above 
and the original reoord i* destroyed, I have 
no alternative but to set aside the order 
aod I accordingly do so and I hope that 
the learned Magistrate will bear in mind 
that the law does not provide for the 

destruction of original records and the Appel- 
late Court is entitled to have the original 
statements of witnesses and not their copies. 

Rule made absolute. 


LAHORE HIGH COURT. 

Criminal Appeal No. 407 of 1918. 

May 7, 1919. 

Present:— Sir Henry RattigaD, Kt., Chief 
Justice, and Mr. Justioe Dundas, 

AMAR SINGH and another — Convicts 

Appellants 

versus 

EMPEROR — Respondent. 

Explosive Substances Act (VI of 1908 •, s.7— Crimi- 
nal Procedure Code Act V of 1898). a. 23 O-Sanction, 
under s. 7 form and contents of— Conviction under 
different section , whether competent— Charge, alteration 


A consent given in vague and indefinite terms Ur 
the trial of a person for any offence which he may 
possibly have committed nnder the Explosive Sub- 

comnlv wifi, fif UOt — ttat ia nece88ar y in order to 
comply with the provisions of section 7 of the . Act. 

il p proper course for the Local Government or 
the Governor-General in Council, as the case may be* 

£ pt 18 t0 ! t * fce briefly the faots which constitute 
he offence and to give a consent to the trial of the 

t^ a oDininnTf n fK POn those . ^ts as constituting, in 

undergo nr ft, 6 authority, an offence 

f or th*T rv»? F f r °^ fc !» e actions of the Act. It is 

final lv wWi, Qnd n ° fc f ° r the Government to decide 
nally whether upon a given set of facts a particular 
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offonoe has been committed, aud the more fact that 
the consenting authority is of opinion that the facts 
constitute an offenoe under one section of the Act, is 
in itself no bar to a conviction of the accused person 
of another offence under another seotion, provided of 
course that the facts stated in the order giving 
consent are the same as those upon whioh the con- 
viction is based. In such a oase it would probably 
be neoessary for the Court to alter the charge, but 
this does not mean that fresh consent to the trial 
upon such altered charge would have to be given 
by the consenting authority. Seotion 230 of the Code 
of Criminal Procedure makes full provision for 
a oase of this kind. [p. 105, ools. I & 2.] 

Appeal from the order of the Sessions 
Judge, Hoshiarpur, dated the 22nd May 
1918, oonvioting the appellants, 

Lala Fakir Chand, for the Appellants. 

Lala Mul Ohand , R. S., Pablio Prosecutor, 
for the Respondent. 

JUDGMENT.— The appellant, Arnar 
Singh, has been sentenced to transporta* 
tion for ten years under seotion 5 of Act 
VI of 1905 and his brother Natha Singh 
has been sentenced to one year’s rigorous 
imprisonment under seotion 6 of the same 
Aot. The oiroumstanoes of the oase 
against them are as follows A burglary 
had occurred in the house of Labhu, 
Lambardar of Marula, and suspioion fell 
on the present appellant, Amar Singb, of 
Bihala as well as Jowala Singh of Jian 
and one or two other persons. On the 
18th June 1917, Fazl Muhammad, Head 
Oonstable, having searohed the houses of 
two suspects in Marula, came on to Bihala, 
whioh village is less than a mile distant 
from Marula. At Bihala he olosed several 
buildings whioh were in the occupation of 
Amar Singh, his brother Natha Singh and 
hie father Narain Singh. One of these build- 
ings is described as a baithak and was 
pointed out as being oooupied by Amar 
Singh appellant. It consists of an outer 
room and two small inner rooms. At first 
the houses oooupied by Amar Singh and 
his relatives to the south-east were searohed, 
and it would appear that the search was 
rather a lengthy proceeding, Nothing in- 
criminating was discovered, but this search 
waB hardly over when Ratan Singh 
oonstable, who had been plaoed on guard 
over the house described as a baithak, 
raised an outcry that a man had run 
away aoross the roof. Fazl Muhammad 
and others proceeded to the spot and 
discovered from one Mehr Singh that 


the mao who had been on the roof and 
had run away was Natha Singh, the 
present appellant. They also discovered 
that he had been oooupied in making a 
large hole in the roof of the outer room 
of the baithak with the apparent intention 
of effecting an entranoe into the building. 
The instrument whioh he had used for 
the purpose was left on the roof. Shortly 
afterwards Natha Singh himself put in an 
appearance and endeavoured to explain his 
oonduot by saying that he had been 
oooupied in mending the roof. A carious 
incident also appears in evidence. It is 
said that Amar Singb made an effort 
through Bela Singh to approach the Head 
Constable and induce him to forbear 
from searching the baithak. Bela Singh 
says that he was authorized to say that 
illicit liquor would be found in the 
baithak. In any oase the search of the 
baithak was apparently postponed till late 
in the afternoon, possibly in order that a 
representative of the Hoshiarpur Police 
Station might be present or possibly 
beoause the Police Officer was somewhat 
fatigaed and the day was hot. When the 
search actually took place, a military trench 
bomb fused and loaded with ammonal 
was discovered concealed in one of these 
rooms. No explanation being forthcoming, 
the prosecution of Amar Singh and Natha 
Singh was sanctioned by Government under 
section 7 of the Aot. 

In appeal it is alleged that no proper 
sanction had been obtained from the Local 
Government for the trial of the appellants 
for the offences of which they have been 
convicted. This ground was not argued 
before us. 

Next, it was argued that the plaoe 
where the bomb was found was not in 
the occupation of the appellant Amar 
Singh. Of this faot, however, there seems 
to be quite sufficient evidence, for the 
baithak was pointed out to the Head 
Constable and Labhu as being in the 
possession and occupation of Amar Singh 
and the faot is directly deposed to by 
Likar Lambardar and Ram Singh. The 
only other person in whose possession it 
could have been was Amar Singh’s bro- 
ther Natha Singh, but Amar Singh is the 
elder man and principal parson in the 
family whilst Natha Singh lives with hia 
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father. Moreover a lease deed from 
Man pal Singh Lohar in favour of Amar 
Singh has been produced. It has not 
been found possible to absolutely deny 
the thumb-impression on this document. 
It has only been suggested that the Polioe 
may have obtained it by some deceitful 
means but as the learned Sessions Judge 
points out, Amar Singh is not a very 
likely subject for successful deception. 
The document was produced by Ram 
Singh from a number of documents belong- 
ing to Mangal Singh who is in Burma, 
and the Polioe seem to have spent some- 
time in endeavouring to find the attesting 
witness. The document appears to be 
erenuine, but in any case we have no 
doubt that the baithak was in the occupation 
of Amar Singh and habitually used by 
him. It is not necessary for the prosecu- 
tion to prove that Amar Sincrb himself 
placed the bomb in his baithak. It is 
sufficient to prove that it was found there. 

It remains for the appellant t 0 rebut 
the legal inference which follows under 
seotion 5 of the Act. It has been suggest- 
ed that the evidenoe of Natha Singh having 

attempted to break through the roof is 
unreliable. We see no reason whatever to 
distrust it. * There is plenty of evidenoe 
to this effect and even to the effect that 
Natha Siogh tried to explain away his 
oonduot. A good deal of argument has 
been addressed to us to induce us to 
believe that the bomb was a plant effeoted 
by Bela Sirgb, who is an enemy of Amar 
Singh with a view to obtaining some 
reward for seonring the oonviotion of a 
notorious bad character and that Likar 
Lambardar was privy to the plot. We 
cannot discover any reason for supposing 
that Bela Singh was an enemy of Amar 
Singh. They had both been in Canada 
together and they appear to have been 
friends. Moreover Bela Singh’s brother 
Jowala Singh, was under suspicion of 
being concerned in the Marula burglary 
together with Amar Singh. There seems 
to be no doubt of Natha Singh’s attempt 
to effeot an entrance into the house 
surreptitiously, and this attempt argues 
that Natha Singh was well aware of the 
serious position in which he and his 
brother would be if the bomb was found 
and of the necessity of making a desperate 


effort to remove it. This knowledge is 
inconsistent with the idea that (he bomb 
was a plant. Moreover if anyone had 
wished to plant a bomb on Amar Singh 
and secure its discovery, he would have 
been likely to give some definite informa- 
tion on the subject to the Polioe, whereas 
apparently the Head Constable and one 
or two Polioemen present spent a very 
fatiguing day without making any dis- 
covery of value to them in the case in 
whioh they were enquiring. As, however, 
we agree with the conclusions arrived at 
by the learned Sessions Judge towards the 
dose of his judgment, whioh are in 
oomplete agreement with those of the 
Assessors, we do not think it necessary to 
say any more. 

As regards sentenoe we do not think 
that Amar Singh has been too severely 
dealt with. According to the evidenoe of 
Likar Lambardar, Amar Singh has been 
guihy of two murders and on oneocoasion has 
been condemned to death. He evidently has 
an extremely bad reputation and we do not 
think that the Sessions Judge’s sentence is 
at all too severe. 

Natha Singh was evidently accessory to 
the possession of the bomb and is guilty 
under seotion 6. His sentenoe has expired. 

We did not oonsider it necessary to call 
upon Counsel for the Crown to reply upon 
the merits of the appeal before us, but 
Mr. Mool Chand requested permission to 
m ^ke a ^ ew remftr l £ 8 with reference to the 
criticisms of the learned Sessions Judge 
regarding the form of sanotion granted 
by the Local Government under seotion 7 
of the Aot. The learned Publio Prosecutor 
contends that these oritioisms were un- 
justifiable and that the views enunciated 
by the Sessions Judge in the concluding 
portion of his judgment are erroneous. 
The order of the Local Government under 
seotion 7 of the Aot runs as follows: — 

Whereas the Looal Government of the 
Punjab has reoeived information that on 
or about the leth June 1917, at Bihala, 
in the District of Hoshiarpur, Punjab, 
Amar Singh son of Narain Singh. Jat of 
tiihala, had in his possession and control 
a bomb with intent to endanger life and 
injure property in British India, and that 
Natha Singh, brother of Amar Singh, 
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abetted Amar Singh in suoh possession and 
control. 

“And whereas it appears that the said 
Amar Singh and Natha Singh have thereby 
committed offences punishable under section 4 
and seotion 6 respectively of the Explosive 
Substances Aot, 1908. 

“The Lieutenant-Governor of the Punjab 
hereby oonseuts to and orders the trial 
of the said persons for the said offences.” 

With reference to this order the learned 

Sessions Judge observes: — 

“Seotion 7 of Aot VI of 1908 merely 
requires the consent of the Local Govern- 
ment before a Court can proceed to the 
trial of any person for an offence against 
the Aot. All that would seem to be 
neoessary would be a simple letter from 
a Secretary to Government conveying the 
Local Government’s consent to the trial 
of suoh and suoh person or persons for 
whatever offence he or they may be found 
to have committed under the Aot. Any- 
thing more than this would seem un- 
necessary to tie the hands not only of 
the executive authorities (whioh might or 
might not be advisable) bat also of the 
Courts whioh it would hardly be the 
intention of Government to fetter by 
defining too narrowly the offences to be 

tried.” 

We cannot agree with the learned Judge 
that a consent given in vague and in- 
definite terms to the trial of a person 
for any offonoe whioh ho may possibly 
have committed under the Aot is all that 
is neoessary in order to comply with the 
provisions of seotion 7. in our opinion, 
the proper course for the Local Government 
or the Governor* General in Council, as 
the case may be, to adopt is to state 
briefly the facts whioh constitute the offence 
and to give a oonsent to the trial of the 
aooused person upon those faots as con 
stibutiog, in the opinion of the consenting 
authority, an offence under one or other 
of the sections of the Aot. It is f° r 
the Court and not for the Gjvernment 
to deoide finally whether upon a given 
set of faots a particular offenoe has been 
committed, and the mere f aot that the 
consenting authority is of opinion that 
the faots constitute an offenoe under one 
eeotion of the Aot, is in itself no b*r to 
* conviction of the accused person of 


another offenoe under another seotion 
provided of course that the faots stated 
in the order giving oonsent are the same 
as those upon whioh the oonviotion is 
based. In suoh a oase it would probably 
be neoessary for the Court to alter the 
oharge, but this does not mean that fresh 
oonsent to the trial upon suoh altered 
oharge would have to be given by the 
consenting authority. In our opinion 
seotion 230 of the Code of Criminal 
Procedure makes a full provision for a 
oase of this kind, providing as it does 
that if an offenoe stated in a new, altered 
or added oharge is one for the prosecution 
of whioh previous sanction is neoessary, 
the oase shall not be proceeded with until 
suoh sanotion is obtained, unless sanction 
has been already obtained for a proseou* 
tion on the same faots as those on whioh 
the new or aPered oharge was founded. 
The decisions reported as Oirdhaii Lai v. 
Emperor (1) and Piofulla Ohandra v. Emperor 
(2) are authorities in support of this view. 
We hold accordingly that the order of the 
Local Government giving oonsent to the 
trial of the aooused persons in this oase 
was in proper form and was not open to 
the objections taken to it by the learned 
Sessions Judge. 

The appeals are rejected. 

Appeal rejected. 

(1) lOInd. Caa. 156: 11 P. B. 1911 Cr. ; 140 P. L. B. 
1911; 12 Cr. L. J. 217; 32 P. W. B. 1911 Or. 

V 2) 30 C. 905; 7 C. W. N. 494. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 353 op 1919, 
(Criminal Revision Petition No. 297 op 

1919). 

September 18, 1919. 

Pretent : — Mr. Justice Spenoer and 
Mr. Justice Krishnan. 

SUBBIAH P1LLAI— Accused No. 1 — 

Petitioner 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code (Act V *f 1896), 1 . 197—* 
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Tillage Magistrate, preparation of false record by, in 
case pending before him Sanction for prosecution, 
whether necessary Proceedings, initiation of, without 

167* 2i8 *469 % PCnal C ° de [AclXLV °f l8Q °), ss. 

A Village Magistrate who prepares a false record 
in a case pending before him acta not in a private 
capacity but as a Judge, and if the making of that 
record amounts to an offence, sanction is necessary 
under section 197, Criminal Procedure Code, beforj 
any Court can take cognizance of the offence of 
which he is accused in connection with it. fn 107 
col. 1.] L ^' ’ 

Palaniandy Pxllai v. Arunachellum Pillai, 3 Ind 
Cas : 367: 32 m. 255; 4 M. L. T. 473; 9 C r . L. J. 89, 
distinguished. * 

PetifcioD, under seofciong 435 and 439 of the 
Code of Criminal Procedure, J 898, praying 
the High Conrt to revise the order of the 
Court of Session, Tinnevelly Division, dated 

p e r.- 2Sth xr Ap o 1 191 9 ’ iD Criminal Revision 
Petition No. 8 of 1919, preferred against 

the order of the Court of the Stationary 2nd 

Class Magistrate, Ambasamudram, in 

Revision Case No. 10 of 1918. 

FACTS. -The oomplainaot ohirged the 
Moused, a Village Mausif, with having 
fabricated a false doonment, eto.. panishable 
under sections 167, 218 and 46 >, Indian 
Penal Code, in a oase pending against the 

t T Z Br ° T \ l e Iatt0r ’ ° D an “djoarned 
hearing of which a record wa, prepared 

that the accused (present complainant) was 
found guilty and oonSned in the chavadi 
for one hour. The accused was discharged 
on the prosecution evidence alone. On 
revision, the Sese.one J adge direoted the 

Sub.Mag'strate to oommit the Muneif to 

218 and 471 f T ° r ° ffen ° ea and <>r sections 167 
218 and 471 Ind, an Penal Code, as he was 

of opinion that the offence made out was 

one under section 47 1 and not section 469 

The accused thereupon preferred the present 
petition. Seshagiri Aiyar, J„ directed the case 
to be posted before a Benoh. 

Messrs. £. 8 . Ramabhadra Aiyar and (1 
Sandra Rayar, for the Petitioner. 

nf — J ’{ D ked whefcher section 215 

apply ] CrlmiDal Prooedare Code would not 

Seotion 216 has no applioation when the 
petitioner oomes under seotion 436. It an. 

pHes only to commitments actually made. 
See Muthiah Ohetty v. Emperor (1), 

(l; 30 M. 224, 16 M. L. J. 529; 5 Cr. L. J. 100. 


A Village Munsif is a “ Judge ” and 
eanotion under seotion 197, Criminal Proos- 

dure Code, is necessary before he oan be 
prosecuted. Mangapithi Naidu, In re (2), and 
aankaralinga Tevan v. Avudai Ammal (3). 
Miller, J., held in Palaniandy Pillai v. 
Arunachellum Pillai (4) that no sanction was 
necessary as the aot complained of had 
not been done as a Judge. The alleged 
oriminal oase regarding which the record 
was framed in that oase had no existence; 

• n other words, there was no initiation of 
any judioial proceeding at all. In the 
present oase there is no dispute that a 
oomplaint was filed and the oase oame on 
for various hearings, etc., and the accused 
wanted to get a transfer. I submit that 
the accused was acting as a Judge. See 
also Kandasami Ohetti v. Soli Ooundan (5). 

The failure to obtain sanotion renders the 
whole proceedings ultra vires and seotion 537 
cannot oure it. Queen. Empress v. Samavier (6). 

, f 0 , e ^ l3 ^ adr ^ High Court Proceeding, 
dated the 2nd Deoember 1886. 

fnv Mr, Tb‘ L v n thir i' % f ° r the Pablio Proseou. 
fcor '"” The Vl Uage Munsif is not bound to pre- 

pare a record in oases before him. So 

when he goes out of his way and prepares 

a false ™>ord, he is not acting as a Judge: 

Palaniandy Pillai v. Arunachellum Pillai (4). 

T “Can it be said that the 

Judge sitting on the Original Side of the 
High Court and the Judges of the Small 
Cause Courts at Madras who are not bound 

u tak !u DOfc J 09 °1 ® videD °0 are not ‘Judges* 
when they do so?] 

The point becomes material when the 
reoord made is false. 

thfnn t tiV R ”~ We u fe81 D ° donbt that when 

-rpx Z,.rz 5 tzzz 

fir ot that reoord amounts to 

( 2 ) 2 Weir 221 .' 

(3) 35 Ind. Caa. 826; 17 Cr L T zqa 

Or'll. °“- 387i 32 M - * M. L. T. 47-3; 9 
16 ) 23 M. 640; 2 Weir 222 
( 6 ) 16 M. 468; 3 M. L. J. 237; 3 Weir 330, 
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an offence, sanotion is necessary under sec- 
tion 197, before aoy Court can take oog- 
n'zanoe of the offenoe of which he is 
aooused in connection with it. The oase 
in J'alaniandy Pilloi v. Arunacfwllum Pillat 
(4) is distinguishable on the ground that the 
oriminal oase in respect of whioh the Vil- 
lage Magistrate there concerned was alleged 
to have fabricated a false record was an 
alleged criminal oase whioh had no existence 
in fact. 

Whether a public servant oould make a 
reoord in an imaginary oase otherwise than 
as such public servant, when it is one of the 
functions of his office to hear and dispose of 
oases, is a question we are not oalled upon to 
decide in this case, although we doubt whe- 
ther Miller, J., was right in observing that 
a Judge who fabricates a reoord in whioh 
he figures as Judge oannot properly be said to 
be aotiog as Judge when he does so. 

In the present oase there was a real 
oase pending before the Village Magistrate, 
and the only part about it which is 
alleged to be unreal and false is the 
judgment and calendar and Muohilika whioh 

that Magistrate prepared. 

We, therefore, hold that the Di&triot 
Magistrate (Mr. Maolver) was wrong in 
deoiding in his proceedings of May 6th, 1918, 
that no sanotion was necessary. 

The whole proceedings both of the Second 
Class Magistrate discharging the accused 
and of the Sessions Judge directing him to 
be committed for trial are vitiated ab 
initio and are hereby set aside. We must 
leave it to tbe oomplainant, if be wishes to 
proceed further with his complaint, to 
obtain the District Magistrate’s sanotion as 
a preliminary to any Court taking cogni- 
zance of these offences committed by the 
petitioner as a Village Magistrate. 

M. 0. P. 

Petition allowei. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 278 op 1919, 
November 26, 1919. 

Present:-— Sir Henry Drake BrookmaD, 

Kt., J. C. 

NATHURAM and others— Plaintiffs 

— Applicants 
t ersus 

BAREY and others — Defendants— 

Non-Applicants. 

Criminal Procedure Code ( Act V of 1898), 8.195 — 
Sanction to prosecute, application for, made ajter 
appeal and expiry of period for second appeal— Delay, 
whether fatal— Notice to opposite party, whether essen - 
tial— Sanction granted by Judge who did not hear 
case, whether bad. 

The mere fact that an application under seotion 
195 of the Criminal Procedure Code to proseoute a 
defendant is not made immediately after the decree 
of the first Court, but after the decision of an appeal 
against that decree and on expiry of tho period for 
filing a second appeal, is not fatal to the grant of 
the application, it being undesirablo to take crimi- 
nal proceedings in relation to a matter which is 
still the subject of civil litigation, and it is inex- 
pedient to try a caso when tho rosult is likoly to 
interfere with the due course of justice, [p. I0y, col. 

1 ^The issue of a notice is not essential to tho validity 
of a sanction given under section 195 of the Code, 
even though if such notico is issued the opposite 
party may be able to show that he and the applicant 

are on bad terras, [p. 109, col. 2.] 

Where there is a prima facie strong case for grant- 
ing sanction, tho fact that such sanction is granted 
by a Judge who did not hear the case is no ground 
for revoking the sanction or for holding that the 
sanotion is bad. [p. 109, col. 2.] 

Revision of tbe order of the Distriofc Judge, 
Saugor, in Miscellaneous Appeal No. 22 of 
1919, decided on 29th July 1919. 

Mr. Q. L. Subhedar , for the Applicant*. 

Mr. M. j P. Ohitale, for Non- Applicant 

No. 3. ... 

ORDER. — The present applicants institut- 
ed in the Court of the Munsif, Rehli, on the 
21st September 1917, a suit against the 
present non-applicants to reoover a sum of 
money doe on a bond. On the 11th Feb- 
ruary following the non-applicant Kashiram 
filed six receipts for payments alleged to have 
been made under the bond. These receipts 
purported to be signed by the plaintiff Pan- 
obamlal who was not then in Court, and the 
hearing was adjourned to the 21st February 
to enable him to attend and either admit or 
deny the genuineness of the receipts. On 
tbe 21st February Panohamlal apparently 
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failed to attend in person, bnt the plaintiffs’ 
Pleader alleged three of the receipts to be 
forgeries while admitting the genuineness of 
the other three. The Munsif delivered 
judgment on the 29th June 1918, and in the 
eonrse of it found that the three receipts 
impeaohed as forgeries were not and oould 
not have been executed by the plaintiff 
Panobamlal. On the 26th July 1918 the 
defendants appealed unsuccessfully to the 
District Judge, who agreed with the Munsif 
that the three receipts aforesaid were not 
given by Panohamlal and that he did not 
receive the cash mentioned in them. The 
appeal was dismissed on the 7th September 
1918. 

On the 3rd December following the present 

applicants moved the then Munsif, Rehli, 

the suooessor-in-offioe of the Judge who had 
tried the suit, for sanction to proseoute the 
non-applicants for offenoes punishable under 
several sections of the Indian Penal Code 
including Nos. 196, 464 and 471, in connection 
with the three receipts whioh bad been held to 
be forgeries. The Munsif, without issuing 
notice to the non applicants, granted the 
sanction applied for on the strength of the 
concurrent findings of his predecessor and 
the District Judge. , The non-applioants then 
moved the District Judge to revoke this 
eanotion. That officer considered that very 

considering the 
receipts to be forged and to have been 
used by all the non-applioants with know- 
ledge that snob was their character. 
Nevertheless he revoked the sanction on 
the ground that m view of the delay in 
making the application the plaintiffs were 
actuated entirely by feelings 0 f private 
revenge and not by any sense of justioe 
He was of opinion that sanction should 

have been applied for as soon as the Munsif 
delivered his judgment. 

The plaintiffs have now moved this Court 

to restore the sanction granted by the Munsif 
and the Standing Counsel for the Crown and 
the defendants have been heard in the 
matter. 

For the plaintiffs it is urged that the 
delay in applying for sanction is satisfaotori- 
ly aooounted for by the fact that the 
defendants were entitled to appeal from the 
adverse finding of faot reached by the 
Munsif and might not unreasonably have 
been expected to prefer a second appeal 
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also, It is also urged that the plaintiffs have 
no private object to eerve, inasmuoh as they 
obtained from the Civil Courts all that 
they desired in connection with their bond. 

The application is supported by the 
Standing Counsel on behalf of the Crown 
who submitted that, in the oirou instances, 
the delay of less than six months in 
applying for sanotion should be deemed to 
have been satisfactorily aooounted for. For 
the non-applioants it is urged that the 
plaintiffs were apparently not very sure of 
their ground, as they failed to oall an 
expert in handwriting though they expressed 
a desire to do so on the 2nd April 1918, 
shortly before the case was closed. Other 
points taken are that the non-applicants 
might have alleged and proved that the 
plaintifis were actuated by malice in the 
matter had notice been given to them of the 
application and that the Judge who granted 
the sanotion without an enquiry of his 
own bad no real ground for think-ngthat the 

probability of securing convictions was s rong. 

In my opinion the plaintiffs acted quite 
rightly in delaying their application for 
sanotion, at any rate, until the first appeal 
was disposed of. The undesirability of 
taking criminal proceedings in relation to a 
matter which is still the subject of civil 
litigation was pointed out in the case of Shri 
Nana Maharaj , In re (1) oiting several English 
authorities Had the application been 
hied either before the defendants appealed to 
the District Court or while their appeal was 
pending, the plaintiffs would have exposed 
themselves to the charge of desiring to delay 
and possibly defeat the appeal. In Jadu 
LalSahu v. Lowis (2) the High Court 
revoked the sanotion to prosecute for forgery 
which had been granted by a Subordinate 
Judge and upheld by the District Judge, 
on e wo- fold ground that the persons to 

W ° nld be Prejudiced in 
their appeal from the deoision in the Civil 

from^tH th vfV fch f- Distriofc differing 

from the Subordinate Judge had considered 

nnLlII- 6D0 ! re ! ,ed „ a P° n *3 likely to secure 
oonviotion to be more than sham.” In 

V ’ Emperor (3) fc he High Court 
stayed proceedings taken under section 476 

(1) 16 B. 729. 

L. J 2 531 40 848; 11 °‘ W * N712 > 6 Cr. L. J. 480; 6 0. 
i (3) 31 M. 510, 4 M. L. T. 186; 8 Or. L. J. 890. 
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of the Code of Criminal Procedure, where 
the trial Judge in a Civil aaifc found the 
dooument to be a forgery and passed an 
order for proseoation against the persona 
who had filed an appeal against the decree 
baaed npon that finding. Similarly in Ann a 
Ayyar v. Emperor (4) the High Court stayed 
a oriminal prosecution for forgery of a Will 
whioh the defendant in a Civil suit brought 
for registration of the dooument had 
launohed. The prinoiple applicable to the 
faota in all these oases seems to be that 
it is inexpedient to try a case when the 
result is likely to interfere with due 
oourse of justice. To apply for sanction 
to launoh a prosecution is a necessary 
preliminary in oertain oases to starting the 
prosecution itself and the two steps may, 
therefore, reasonably be regarded as on muoh 
the same footing in this respeot. I may 
also refer to the remarks of Maopherson, 
J., in Queen v. Baioo Lall (5) that 
oriminal proseoutions are frequently suggested 
by successful litigants merely to prevent 
an appeal in the Civil suit,” and that 
Judges “should be careful not to lend 
themBelves to suoh suggestions too readily.” 
In a case like the present the Munsif or 
the Distriot Judge might well have taken 
action himself under section 476, Criminal 
Procedure Code, and suoh a oourse is 
aotually reoommended to Subordinate Courts 
in this Court’s Circular Memorandum No. 
38, dated the 18th May 1917, and was 
considered proper in Hem Chandra Ray v. 
Atal Behari Ray (6). 

There was a delay of nearly three 
months after the Distriot Judge’s deoision 
was delivered, and this is sought to be 
accounted for by the fact, that the plaint- 
iffs apprehended the filing of a second 
appeal, and its length does in fact corre- 
spond exaotly with the period allowed for 
appealing to this Court from a decision in 
first appeal. The plaintiffs, indeed, left out of 
aooount the fact that the defendants 
would be entitled to exclude from the 
prescribed period of limitation the time 
requisite for obtaining copies of the Distriot 
Judge’s judgment and deoree. If, as I have 
held, delay till the 6th September 19*8 was 

(4) 80 M. 226; 6 Or. L. J, 131. 

(6) 1C. 460 at p. 466. 

(6) 86 0. 009 at p. 914, 8 Or. L> J. 436. 


proper, we have only to consider a further 
delay of some 91 days and no oase has been 
oited »n whioh that period has been con- 
sidered unduly long. In Balwmt Singh v. 
limed Singh (7) the delay extended to 
over nine months, while in Dharamdae v. Sagore 
Santra (8) it covered almost a year. In a oase 
like the present where both the Civil Courts 
whioh had to consider the oral evidence were 
well satisfied that the receipts were for- 
geries, I cannot think it to be a reasonable 
and proper inference from the faots that 
the plaintiffs had any reason other than 
what they allege for not applying earlier 
for the requisite sanction. 

It may be, as alleged here though no 
suoh allegation appears to have been ad- 
vanced before the District Judge, that the 
plaintiffs and the defendants have long 
been on bad terms and have already 
agitated some disputes in the Criminal 
Courts. Suoh relations, however, would 
serve to explain the very forgeries whioh 
the Civil Courts have held to have been 
committed, and the principle laid down in 
Qopal v. Emperor (9) that the issue of a 
notice is not essential to the validity of a 
sanction given under section 195, Criminal 
Procedure Code, should not be weakened 
by the consideration that if notice is 
issued the opposite party may be able 
to show that he and the applicant are on 
bad terms. 

With regard to the consideration that 
the Judge who granted sanction is not the 
one who tried the su‘t, I agree entirely 
with the Courts below that this is prtma 
facie a strong oase for granting sanotion. 
There is distinct and direct evidenoe that 
the receipts impugned are forged and that 
the payments alleged by the defendants 
were not made. That there is a reason- 
able probability of the defendants’ oon* 
viotion seems to follow from the faot that 
two Judges have come to the same conclusion 
upon the evidenoe already given. 

Had the plaintiffs been aotnated merely 
by malice, they would have been znneh 
more likely to apply for sanotion to pro- 
secute the defendants as soon as they 
obtained the trial Judge’s decision in the 

(7) 18 A. 208, A. W. N. (1806) 81. 

(8) 11 0. W. N. 119, 4 Cr. L. J. 464. 

(9) 28 Ind. Oas. 613, 11 N. L. E. 36,16 Or. L. J. 2891 
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salt than to await all possible appeals. 
I consider that the delay in applying has 
been satisfactorily accounted for and that 
the condemnation of the plaintiffs as 
person un6t to be entrusted with the 
right of prosecution is without any reasonable 
foundation in the facts. I, therefore, set 
aside the District Judge’s order and restore 
that of the Munsif granting the sanction 
applied for. 

Order set aside. 


ALLAHABAD HIGH COURT. 

SPECIAL BENCH. 

Civil Miscellaneous Appeal No. 362 

op 1919. 

December 10, 1919. 

Present : — Sir Grimwood Mear3, Kt., 
Chief Justioe, Justioe Sir P. C. Banerjee, 
Kt., and Mr. Justioe Piggott. 

In the matter of an application of SUNDAR 
LAL, the Keeper op tee PbIntikg Phesj 
AT WHICH THE BHAVISHYA NEWSPAfER 
WAS printed, under SECTION 17 OP THE 
Indian Press Act. 

Press Act (I of 1910), a. 4 (1 )-Section, whether 
ultra rires of Indian Legislature— “Government 

established by law in British India," meaning of 
— Articles in neiospaper, general tone of, to cause 
hatred — Forfeiture by Government, whether justified. 


Seotion 4 of the Press Act is not ultra vires of 
the Indian Legislature, [p. 110, col. 2.] 

The phrase “Government established by law in 
British India” means the established authority 
which governs the country and administers its 
publio affairs, and inoludes the representatives to 
whom the task of Government is entrusted, fp m 
col, !•] 9 

Where the general tone of artioles in a news- 

paper shows a set purpose to cause “the ruling class 

in India to be hated and despised, the Local 

Government would be justihed in exercising the 

powers conferred upon it by seotion 4. of the Press 

Aot, and passing an order of forfeiture, [p. 1 12 , col. 
2.J * 


The Hobble Dr. T. B. 8apsu t Messrs. I 
O. Vatih, K. N. Katju and K. K. Varma, fc 
(he Applicant. 

Mr. B. Malcomson, for the Crown. 

JUDGMENT — In this case Mr. Sunde 
Lal has applied to the Court to set asid 
an order of forfeiture passed by the Loot 
Government on the 27th of May 1919 

The applicant was the keeper of a prim 
ing press in Allahabad at which the newt 
paper “ Bhavishya” was printed. 

In accordance with the provisions c 
section 3 of the Indian Pres3 Aot (£ c 


1910) he deposited on the 13th of February 
1919 the sum of Rs. 1,500 as security. 

On April 11th and 25th two artioles 
appeared whioh attraoted the attention of 
the Local Government, and they in exeroise 
of the power conferred on them by seotion 
4, subjection 1, of the said Aot declared 
the seourity to be forfeited to His Majesty. 

Thereupon Mr. Sundar Lal filed a petition 
in this Court under seotion 17 asking that the 
order of forfeiture might be set aside. 

The argument for the applicant fell under 

three heads. 

t . At the outset he contended that the phrase 
Government established by law in British 
India did not inolude any of the persons 
whose conduct was censured and whose 
motives were impugned in the said artioles. 

Upon the words we are of opinion that 
the applicant was wrong in his contention. 

Oq the Question of ultra vires ” we consider 
that we are bound by the decision of His 
Majesty’s Privy Council in the oase of Annie 
Be ant v. Advocate General of the Government 
of Madras (1) and we decide this point against 
the applicant. 


The next question is whether the words of 
either or both of the artioles offend against 
seotion 4, subs-eotion 1 ( 0 ). 

The material portion of the seotion is as 
follows: — 

"Whenever it appears to the Local 
Government that any printing press, in 
respeot of whioh any seourity has been 
deposited as required by seotion 3, is used 
for the purpose of printing or publishing any 

newspaper.. containing any words 

whioh are likely or may have a tendency 

to bring into hatred or oontempt the Gov- 
ernment established by law in British India 

or oxoite disaffection towards the 

said Government the Looal Govern- 
ment may declare the seourity deposit- 

ed to b ® forfeited to His Majesty.” 






• C y ® OOUUIUU *tS w»3 

ultra vires and finally he addressed himself 

to the question as to whether either or both 

of the articles offended against seotion 4, sub- 
section 1 (c). 

f^Tfi 2 P Tnif O p 0 various points 

M L j 2 no 1 Sft 20 ? 17 A - L - J * 925 at d. 9 IS: 37 
Bom f J ' R^R^/Fai'n^* J - 693; 23 °* 936; 21 

46 T A Ir H w * N - ®W| 10 ^ 451; 

Iiqfqf'R3 7 T J T 6 n 'i^ T ’ ^ 1 U - P * L * ( p - C.) 7*; 
11919,) 3> T. L R. 509; 43 M. 143 (p, q » 
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raised, ia order selected by the Coursal for 
the applicant. 

First, as to the phrase “Government 
established by Law in British In lie.’ It 
was suggests 1 that the phra c e meant 
something different from Government in 
the nsnal conventional seosa, bat no very 
positive meaning was attributed to it but 
it wa3 alleged to mean the supremacy of 
the British Grown and connection with 
India as opposed to independence and 
sections 1, 2 and 3 of 21 & 22 Victoria, 
C. 106, the Qaeen’s Proclamation of 
1838 and the Delhi Clauses Act cf 1912 
were referred to in support of this argu- 
ment. 

We are of opin’on that the phrase 
"Government established by law in British 
India” means the established authority 
whioh governs the oountry and administers 
its public affairs and includes the repre- 
sentatives to whom the task of Government is 
entrusted. 

It is to be note! that in section 4, 
sub-section 1 (c), and in Explanation 

II, the word “Government” is^ used as 
an equivalent for the phrase Govern- 
ment established by law in British 
India ” The siine point was taken in Annie 
Bisant v. Government of Madras (2) and the 
Court deolined to aooept the construction then 
sought to be plaoed. 

The first article headed: “ The Occurrence 
at Delhi ” begins as follows : — 

“The newi of the fearfal bloodshed at 
Delhi is arousing to day unique and peouliar 
feelings in the great heart of India. The 
blood boils, on one side, at the sight of 
the incompetence, cowardice and heartless- 
ness of the Delhi authorities, and on the 
other, the bravery of the people of 
Delhi ” 

“Even the panio-striken authorities at 
Delhi must be feeling repentant at the 
thought that if they had acted with ordinary 
tact, foresight and sympathy, if they had 
the least regard for the life of the ever- 
downtrodden people of this oountry and 
had not killed more than 20 and wounded 
more than 50 innocent persons for trifling 
reason*.” 

“Truly when the time for destruction 

oom93 th9 uolerstanding becomes perverse.” 

(3> »7 Ini. Jai. 32', il X l“)«: (WIV *>. M T. 
If. 38 5 Li. W. I; 18 a r. L. J. 157; 2 l ‘.I- h T. 121. j 


But it would be quite wrong to 
suppose that our worthy rulers would 
have committed suoh a blander without an 
object. If we consider the orooked ways 
of politics and realize that it is natural for 
rulers all over the world to try heart and 
soul to maintain their privilege and 
prestige, we oan get a dear glimpse of 
the objeot of our present rulers.” 

“We have now to see what was their 
objeot. Did the authorities want to prove 
somehow or other, (the force of) the 
remark of Sir William Vincent ‘that 
there was at all times a possibility of the 
Satyagraha movement turning into an 
armed and active revolt?’ Was it their 
objeot to root out, under this very 
pretext, the sacred Satyagraha movement 
before it should begin to bear fruit ? 
Did they want by taking the life of 
10 or 50 innooent people by the brutal 
foroe of machine guns and white soldiers 
to create so much fear in the hearts of the 
Indian masses that they might never again 
venture to take part in any practical 
effort for the achievement of liberty P 

“Or did they want to show that in this 
twentieth century, when there is every- 
where in the world a loud oall of freedom, 
self-government and self determination, 
when, under the powerful influence of 
these principles, many Western Empires 
have fallen and many despotic Emperors 
are being meroilessly deposed and exiled, 
the ruling olass in India wanted to tell 
Indians proudly and without fear that 
it had made up its mind to trample 
under foot their hopes and aspirations, &s. t 
and to keep them for ever under their irres- 
ponsible rule? Whichever of these may have 
been the objeot of oor ralers, we are ex- 
ceedingly glad to see that this time they 
have been quite unsuccessful in their 
attempt.” 

The second article is entitled “A Diffi. 
cult Problem”, and again it is only necessary 
to give sufficient extracts fairly to indi- 
cate the complexion of the whole article. 

“At the present moment there is a very 
difficult problem before both the rulers 
and ruled in this country. Even before 
the great war was over, oar far-sighted 
ralers had realized that the ory of the 
European nations for freedom and self-deter- 
miui-im and the terrible lessons of thg 
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great war must inevitably produce their 
effeots upon the minds of the Indian 
people. They also knew that after mutilat- 
ing the Turkish Empire and taking away 
the freedom of Turkey, it would be impos- 
sible for them to mislead the Indian 
Musalmans any longer to keep aloof from 
their brethren and remain indifferent to 
the interests of their mother country and 
devoted to an irresponsible (or uncontrol- 
led) alien Government. More than anything 
else they realized the truth that it was 
(now) quite impossible for the arbitrariness 
of their, or any other, power to stand 
even for a moment before the united power 
of the Hindus and Musalmans in this 
country. It was beoause they realized all 
this that during the great war our rulers 
abused the Defence of India Act to their 
hearts’ oontent in order to silenoe (paralyse?) 
the opening eyes and the expanding heart 
of this ancient but unfortunate oountry. 
As soon as the war was over, the terrible 
illusion called “the League of Nations” 
was created with the object of rendering 
impossible for ever the fulfilment of the 
aspirations of the baokward nations like 
India; and ultimately Rowlatt Bills were 
devised with a view to crush all kinds 
of political efforts and national agitation 
in the future. There is no doubt that if 
the people of India had not already 
awakened to a remarkable degree, the 
League of Nations and the Rowlatt Bills 
combined would have brought a dishonour, 
able end to the earthly life of this nation 
within a short time.” 

While our rulers were engaged in 
improper efforts of this kind on one side, 
the ourses of almost all the eastern lands 
from Japan and China to India and 
Egypt and several great and small western 
countries had begun to fall on this unholy 
League of Nations on the other side; and 
all the ohildren of Bharat, beooming one 
heart and soul, made a firm resolve under 
the banner of Mahatma Gandhi to destroy 
the Rowlatt Bills by meansof Satyagraha...” 
“The Rowlatt Act whioh has been passed 
was to come into force six months 
after the conclusion of peaoe, but relying 
on the labour and self-sacrifice of our 
•ountrymen, we believe that before that 
time oomes this inhuman law will have 
reached its death- bed.” 


“Our rulers also fully understand the 
present situation of the country and the 
unconquerable nature of the Satyagraha 
movement. That is why they are straining 
every nerve to diBoredit (or blacken) it 
and give it a bad name and annihilate 
it. At plaoes they have tried to blacken 
this saored movement of Satyagraha with 
Duragraha (persistence in error) by exciting 
(or inflaming) peaoeful crowds, showering 
volleys of bullets upon unarmed and innocent 
people and deporting popular Hindu and 
Muhammadan leaders suddenly aud without 
any reason and by various other means.” 

Now these extracts, in our opinion, would 
convey to an ordinary person that the 
rulers of this oountry, in addition to incom- 
petence, oowardioe, and heartlessness, were 
guilty of the slaughter of innocent people 
in order to terrorise them into subjeotioD, 
and to crush out all kinds of political 
movements and national aspirations, and 
further that they were perfidious enough 
to pervert and misapply “the Defence of 
Indip Act,” with the like objeot, and to 
invent the Rowlatt Act for a similar purpose. 

The general tone of both artioles shows 
a . set purpose to oause “the ruling class 
in India” to be hated and despised. The 
writer professes himself to be “astonished 
at the shamelessness of our ruling autho- 
rities”. We can only say that we are 
astonished at the hardihood of the applicant 
preferring this appeal and in venturing 
to suggest, as he does in paragraph 4 of the 
petition, that the Local Government has 
taken an inoorreot view of the aforesaid 
artioles and that these artioles do not 
oontain any words of the nature described in 
Beotion 4, sub section 1 of the Indian Press 
Act, It need scarcely be said that they 
cannot by any argument be brought within 
Explanation II of section 4. It being the 
first duty of a Government to govern, we 
should have considered the Local Govern- 
ment strangely lacking in its duty if it 
had failed to step in and put a penalty on 

the dissemination of envenomsd artioles such 
as these. 

We, therefore, rejeot the petition and 
order the applicant to pay the costs, with 
fees on the higher soale. 

Petition rejected , • 
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PATNA HIGH COURT. 

First CiyaL Appeal No. 85 op 1916. 
January .:0, 1920. 

Present : — Mr. Jn^tioe Das and 
Mr. Justice Foster. 

Th £ LODNA COLLIERY COMPANY, 

{Limited — Plaintiff— Appellant 

versus 

BEP1N BEHARY BOSE and others — 
Defendants — Respondents. 

Lease, construction of -Boundaries, determination 
of — A, ap, value oj — False demonstration, what is — 
Mine, lease ol — Trespasser working seam, whether in 
.possession of whole mine — Covenants running with 
land , what are — Assignee, whether bound by covenant 
^-Assignment and underlease, distinction between — 
Restrictive covenant, operation of — Under-lessee, whether 
y bound by restrictive covenant — Notice, constructive, 
when arises— Damages tor wrongful extraction of coal, 
suit for— Mif representation as to demised area, plea of, 
whether can \c raised in defence — Limitation appli- 
cable — Limitation Act (IX of 1903,1, Qeu. I, Arts. 48, 
•49 — Damages, measure of. 

Where a lease is granted on the basis of a map 
and the map exhibits the boundaries of the land 
demised, the general rule is that the map is deci- 
<sive on the question of boundaries. If, however, 
the map contradicts the unambiguous toxt of the 
title, the map must give way to the text, although 
every effort must bo made to recoueile any apparent 
discrepancy. This rule is only applicable where 
the map is referred to for further elucidation of 
the text, the text being in no way subordinate to 
the map, which may elucidate but which may not 
^ contradict the text. [p. U8, col. 1.] 

A property may be described by various terms 
some of which may be sufficient to detine the pro- 
perty with certainty, whereas the rest may add a 
description which is untrue. In such a case, the 
'additional terms cannot bo treated as words 
restricting the previous description. They are 
simply rejeeted as a false demonstration, liut 
this role is subject to an important qualification, 
namely, -that every endoavour must be made to 
give full effeot to all the terms of description It 
» W .also subject to another rule, narn-ly, that tho 
additional words are not rejeoted as importing a 
faUe description, if they can be read as words of 
restriction, [p. , i 9 f co l. 2.] 

.A trespasser wrongfully working a vein of coal 
from an adjoining mine acquires possession only 
of the coal worked and cannot be said to be in 
-possession of the mine itself [p. i23, col. 2.] 

Covenants that touch and concern tho thing 
demised, as distinguished from those which 'are 
■collateral theroto, run with the land and bind 
assignees, [p. , HO, ooL >.] 

A .covenant by the lessee of a mino not to work 
the mino in a certain direction and to have a barrier 
between the mino leased to him and another mino, 
•is a covenant -whioh concerns the thing demised and 
irons with the land and is, therefore, binding on the 
lessee s assignees, [p. 131, col. 2.] 


Where tho question arises whether a transfer of 
an interest in a lease is an assignment of tho lease 
or an uuder-le.iso, the test to bo applied is to sec 
whether tho lessee under tho head lease has parted 
with his whole interest or with a greater interest 
than ho himself possessed If ho has, then the 
instrument of transfer, by whatever name it may be 
called, is in reality an assignment, [p l3i,col \] 

A leaso of the entiro intorost of a lessee, sabjeot 
to a power of surrender, operates as an assignment 
of tho leaso and not as an under-lease, and the 
assiguee is liablo for tho breach of covenants 
running with the land. [p. 1^2, col* !.] 

An under-lo.-see incurs liability on a covenant of a 
restrictive character of which notice, whether 
actual or constructive, can be imputed to him. .Jf 
a person by the leave of another, who is bound by 
a covenant as to the use of land, enters into posses- 
sion with notice of the obligation, he will bo re- 
strained from violating that covenant [p. Is/, col. 2.] 
Every person who acquires a lease- hold interest 
is bouud to investigate the title of his lessor and is 
affected with constructive notice of any covenant 
contained in any document forming part of the 
chain of title of his lessor, [p 13/, col. 2.J 

In an action by the lessor of a mine against his 
lesseo to recover damages for wrongful extraction 
and carrying away of coal, the lessee cannot plead 
iu defence misrepresentation as to the area demised. 
Jf there is misrepreseutatiou as to tho area demised, 
the lesseo might renounce the lease or obtain an 
abatement of tho ro/it. but so long as tho lease 
6tands, ho is bound to respect the boundary, [p. 124, 
col. I.] 

A suit to recover the value of coal wrongfully out 
and appropriated by the defendant from the plaint- 
iff's mine is governed by Article 48 of 
Schedule 1 of the Limitation Act and time begins 
to run when the plaintiff first learns in whoso 
possession the coal removed is. [p. .34, col. l.j 
In assessing damages in such a suit the Court 
should seo whether the defendant has acted fairly 
and honestly, or inadvertently, or under a , mere 
mistake, or under a bona fide belief of title, and 
if he has, he should be allowed the expense both of 
getting and severing and of bringing to bank If, 
on the other hand, the defendant has acted without 
any colour of title, or in a manner wholly unauthoris- 
ed and unlawful, or if nis conduct has been negli- 
gent or wdful, ho is not entitled to an allowance 
for getting and severing, although he might be 
allowed tho expenses of getting to bank. [p. *3<i, col. 

2.J 

First appeal from the decision of the Sub- 
ordinate Judge, Manbhum, 

Messrs, tugh, aishir Kumar Hitter , A. 
N. Das and L. K. Hitter , for the Appel- 
lams. 

Messrs. Manuk, 8. G. Mitter , 8. K. Bhatta • 
charji t B. N , Muter, S. S. Bose, 8. M. Mullick 
and N- N. Sen, for the Respondents. 

JUDGMENT. 

DaS, J. — The plaintiff appellant Company 
has a permanent lease of the underground 
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rights of Monza Lodna, subjeot to a leaee 
of 3 aDDas b-gandas share of the Monza 
measured at 190 bighas 7 cottahs 7 chattaks 
in favonr of the defendant, and the real dispute 
between the parties is whether the red line 
delineated on a map, which has heen marked 
as Exhibit 18 in the case, is the boundary 
line between the defendant’s tenaooy and 
the remaining 12 annas 15 gandas of the 
Monza in the possession of the plaintiff 
Company. The plaintiff Company asks for 
a declaration that the red line is the 
oorreot boundary between the defendant’s 
tenancy and the remaining 12 annas 15 
gandas of Monza Lodna and claims damages 
for breaoh of oovenant on the part of the 
defendant, and the value of the ooal wrong- 
fully extracted and carried away by the 
defendant. 

It appears that in 1SS4, Messrs. Laik and 
Banerji secured from the Rajah of Jberriah 
a permanent lease of the enure underground 
rights in respect of Monza Lodna. The 
plaintiff Company is the assignee of Messrs. 
Laik and Banerji, and as such olaims to 
be in possession of the lease hold interest 
of Messrs. Laik and Banerji. In 1894, 
however, various persons, of whom Jotindra 
Sarkar was one, claimed to have under, 
ground rights in Monza Lodna by virtue 
of a lease from the Kumars, who had 
certain Jagir rights over the village. 
Considerable litigation ensued between 
MessrP. Laik and Banerji on the one hand and 
Sarkar and others on the other, a litigation 
which was ultimately settled by Messrs. Laik 
and Banerji agreeing to give a lease of 3 
annas 5 gundas of the Monza to Golap 
Chander Saikar, the nominee of Jotindra 
Sarkar and others. This lease was exeont- 
ed on 14th April i896, aDd by virtue 
of the lease Golap Chnnder arkar became 
entitled to 190 bighas 7 cottahs 7 chattels 
m his 3-annas b-gandas share, the bigha 
area having been calculated on the basis 
of the revenue Purvey nap. L/n 30th 
September ic99 Golap ChaLder Sarkar 
assigned his interest under the lea*e to 
Ram Lai Smha, who in hie turn oonvejed 
his interest under the transaction of eOth 
September 18t9 to the defendant. This 
last mentioned transaction took place on 
4th February 1^09. 

The oritioal question in this oase is, 
what is the southern boundary of the land 


demised to Golap Cbander Saikar in 1896* 
now in the defendant’s possession. That 
question, in my judgment, can only be 
decided on a construction of the lease of 1896, 
That lease is in two parts, the patta 

executed by Messrs. Laik and Banerji in 
favour of Golap Chander Sarkar (Exhibit 
I) and the Kabaliat executed by Golap 
Chander Sarkar in favonr of Messrs. 
Laik and Banerji (Exhibit A). The 

material passage in the patta on which 
the decision of this oase must rest runs 
as follows: — We exeonte this patta in 
your favour and promise that we give 
you a mokarari mourasi settlement of 3- 
annas 3- pies share” (same as 3 annas 5 
gandas share) after demarcating and fixing 
the same towards the northern pait of 
Mouza Lodna. Aooording to the revenue 
survey map, the total area of the 16 
annas of the said Monza Lodna is 937 
bighas 6 cottahs 11 chattaks . Aooording to that 
as the said 3 annas 3 pies share, ooveringan 
area of 190 bighas 7 cottahs 7 chattaks of lands, 
which is included in the p tta and whioh 
is settled with you, cannot on account of 
the situation be possibly described correctly 
by boundaries we shall get a map of 
the land prepared by a competent surveyor, 
on the basis of the boundaries given in the 
schedule at the foot of this deed, and we 
shall make over the same including the 
field book to you, after putting therein 
the signatures of all of ue, and if that 
be not convenient, then of these parties 
who may conveniently do so and the said 
map shall be treated as a part of this 
patta for proving the identity of the land 
and we will have the land surrounded by 
boundary pillars, in accordance with the 
same, at our own cost.” The schedule at 
the foot of the document giving details 
of boundaries has not been very oorreotly 
translated and printed at page 157 of the 
paper book. It has, however, been translat- 
ed for us by Mr. Mannk, Counsel for 
the respondent, a translation whioh has 
been aooepted as oorreot by Mr. Pugh on 
behalf of the appellant Company. The 

sohedule runs as follows: 

Details of boundaries. The land in 
Mocza Lodna appertaining to Pergana 
Jbaria to the east of Jharia Khas Obak 
Saratour and Chak Benehir, to the south 
of Jharia Khas, Chak Saratour and Nflnri 
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Patra, to the west of the limits of 
Kajama and to the north of the land of 
oar remaining share of i2 annas 9 pies in 
Monza Lodna and lying to the north of 
the boundary line that will be fixed by the 
surveyor as running south of the land settled 
with you, that is to say, to the north of the 
line that has been fixed by the arbitrators 
at a diatanoj of 325 feet to the north 
of our No. 1 incline pit made in Lodna 
and in whioh work is being carried on. 
If the said line does not oover an area 
of 190 bighas 7 cottihs 7 chattaks of land, 
then we will make up the said area of 
190 bighas 7 cottahs 7 chattaks of land by 
giving you land from the north west of 
the said incline No. i according to your 
liking, leaving a share of 325 feet there- 
from. 3-annas 3-pies share in Monza 
Lodna, covering an area of 190 bighas 7 
cotthas 7 chattaks and lying within these 
boundaries.” 

The material passage in the Kabuliat, 
whioh otherwise is identical with the patta , 
runs as follows: — 

I shall get a map of the land prepared 
by a competent surveyor on the basis of 
the boundaries given in the schedule at 
the foot of this deed, and after putting 
my signature thereon, I shall make over 
to you the said map including the held book, 
and the said map shall be treated as a part 
of this deed for proving the identity of the 
land, and you will have the land surrounded 
by b undary pillars, in accordance there- 
with, at your own cost. ” 

I entertain no doubt whatever that the in- 
tention of the parties was to have a map pre- 
pared by surveyors nominated by both the 
parties on the basis of the boundaries set out 
in the schedule to the lease and to treat that 
map as part of the description of the lease 
itself for the purpose of identifying the 
land demised. 

Before examining the rival constructions 
that have been put on the lease, it will 
be convenient to deal with the events that 
preceded the suit. The lease, it will be 
remembered, is dated the 14th April 1896. 
Nothing seems to have been done by the 
lessors regarding 'the demarcation of the 
land demised and the preparation of the 
map until July 1897, Meanwhile on the 
5th June 1897, Messrs. Laik and Banerji 
assigned and transferred their interest in 


MoQza Lodna to Messrs. Turner Morrisoh 
& Co., acting on behalf of and as 
agent of the plaintiff Company. It was 
Messrs. Turner Morrison <4; Co. who 
took up the question of the preparation 
of the map, and on the 14tb July 1897 
wrote a letter to Babu Golap Chander 
Sarkar asking him to arrange to have a 
surveyor from his side to meet Messrs. 
Laik and Banerji’s surveyor on a particular 
day mentioned in that letter. This was 
clearly an invitation to Babu Golap Chander 
Sarkar to nominate his surveyor for the 
purpose of the demarcation and the pre- 
paration of the map in terms of the lease 
of 1896. Babu Golap Chander Sarkar's 
reply is not in the reoord, but in his 
evidenoe in this case he has fully stated 
what bis reply was. His evidenoe is as 
follows: — 

“In answer to that letter I wrote to 
Messrs. Turner Morrison & Co. that I 
reposed full confidence in them and need 
not send any surveyor and asked them 
to measure the land by their surveyor and 
I sent, my son, J. N. Sarkar, at their 
request as my agent and representative to 
represent me at the looality”. 

The meeting for the purpose of de- 
marcation took place a few days later 
at the looality, at whioh were present 
Norendra Nath Mukerji on behalf of 
Messrs. L*ik and Banerji, Mr. Thomson 
on behalf of Messrs. Turner Marrison and 
Co., and Jotindra Nath Sarkar on behalf of 
Babu Golap Chander Sarkar. Norendra had 
brought with him a tracing from a revenue 
survey map nf Monza Lodna, and on this map 
Mr. Thomson drew a red line rather 
more than 325 feet from the mouth of 
incline No. 1 east and west so as to give 
Babu Golap Chandra Sarkar north of this 
line a compact blook of 190 bighas! cottahs 
and 7 chattaks. This line was then laid on 
the ground by Norendra Nath Mukerji 
and was checked by Mr. Thomson and 
found by him to be correct. Boundary 
pillars were afterwards put along the line 
as laid by Norendra on the ground. There 
was thus a oomplete demarcation of the 
land demised, not only on the map, but 
on the ground itself, and the plaintiff 
Company asserts that that map, whioh is 
Bxhibit 18 in the oase, must be taken as 
part of the lease itself for tbe purpose 
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description and identification of the land 
demised to the defendant with the red 
dine as the eonthern boundary thereof. 

The endorsements on Exhibit 18 are of 
importance. The endorsement by Norendra 
"Nath Mokerji is as follows: — "I, Norendra 
Nath Mnkerji, have put down boundary 
as per above red line in Mouzi Lodna.” 
The endorsement of Jotindra Nath Sarkar 
is as follows: — Boundary coloured red laid 
down in my presence and accepted by me 
as correct”, Mr. Thomson himself certi- 
fied the land demised to have been oorreotly 
shown in the map. 

This demarcation took place on the 20th 
Jaly 1897, and from that date up to 13th 
Ootober 1910, that is to say, for a period 
over 30 years, the red line on the map and 
the pillar line on the ground have stood 
as the southern boundary of the land demised 
without protest from any person whatever. 
It occurred to nobody to suggest that the 
map was inacourate in any particular or 
^that the block shown in the map as the 
land demised comprised an area less than 
290 bighas 7 cottahs 7 chattaks or that the 
red line as represented by the line of 
pillars was not oorreotly laid on the groand. 
When Golap Ohander Sarkar assigned his 
'interest under his lease to Ram Lai Sinha, 
he did so expressly by Exhibit 18. When 
Ram Lai Sinha assigned his interest to the 
defendant, he did 60 impliedly iby Exhibit 
-18. Exhibit 18 held the field from 20th 
•Toly 18*7 to lath October 19i0, but on 
13th Ootober 1910 Ram Lai Sinha wrote 
a letter to his assignor Golap Ohander 
•Sarkar oomplaining that the land demised 
contained an area of 175 bighas only and 
•that the southern boundary, instead of being 
ms a distance of 325 feet from inoline No. 
•1, was at a distanoe of 5^0 feet therefrom 
•and asking that the pillars on the sonth 
should be read justed and oorreotly laid 
down. Before 13th October 1910, however, 
an important event bad ooonrred. The 
plaintiff Company had disoovered the .en- 
eroaohment by the defendant, and the defend- 
ant had admitted the ehoroaohment to the 
plaintiff Company. The first protest from 
the defendant, therefore, oame not only 
more than 13 years after the demarcation, 
but after his mining operations beyondrthe 
pillar 'line were actually discovered by the 
plaintiff Company. 


It will be remembered that the lease 
executed by Messrs. Laik and Banerji in 
favoor of Golap Chander Sarkar was the 
result of a compromise between Messrs. 
Laik and Banerji on the one hand and 
J. N. Sarkar and the others on the 
other hand, and the position taken np 
by the defendant is that the compromise 
was brought about by oertain arbitrators 
who definitely fixed the southern boundary 
of the land to be demised to Golap 
Chander Sarkar at a distance of 325 
feet from the month of incline No. 1, 
and marked the same on a map which 
has been produced in the case and I has 
been marked as Exhibit B. His case is, 
a case that has found favour with the 
learned Subordinate Judge, that all that 
the competent surveyor” was required to 
do nnder the lease was to relay the 
arbitrators’ line and to show it on tbe 
ground, and that, las the red line does 
not correspond with the arbitrators’ line, 
.that line oannot be taken as tbe sonthern 
boundary of the land demised and that 
the plaintiff Company is not entitled to 

tbe declaration sought in this action nor 

to damages for breaoh of covenant <or -for 
the oanyiDg away of the coal, there 
beiDg no evidence to show . that he 
has conducted his mining operations 

beyond the arbitrators’ line. He says 
that the map was signed 'not by 
parties who ought to have signed *it 
under dhe lease, but by oertain persons 
connected with those parties nnder the 

mistaken belief prod need by the .representa- 
tion of the plaintiff Company’s manager 
and surveyor that <the map bad been 
correctly drawn on the basis of 'tbe 
boundaries set out in the schedule to <the 
lease and that tbe red line corresponded 
.to the iline laid down by ithe arbitrates. 
He complains that the map >is erroneous 
• in essential . particulars iin that the i portion 
shown as demised does not •comprise .the 
.-fall area of land demised, in that the 
<red .line dies at a distance of move 'then 
feet .from :the month <cf inoline JNo.aI 
•and as aneh does not correspond with itbe 
arbitrators’ iline and in it hat the northern 
boundary is cot correctly delineated iced 
does not aorreepond /with the northern 
boundary <of -the Monaa ^according to jnaisi' 
fricn cf .the pasties. His jposition, therefore, 
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is that Exhibit IS- is not binding on him 
at; all and that' the- plaintiff Company’s 
aation.must fail* 

It is necessary to have a olear idea 
of the issaes raised in this ease and to 
distinguish those whioh are relevant from 
those whioh are irrelevant. In my view, 
no question of misrepresentation properly 
arises in this action. The only questions 
whiohi we have to determine are, what is 
the southern boundary of the land demised 
to Golap Chander Sarkar and has the 
defendant overstepped that boundary in 
the oourse of his mining operations. If, 
on a construction of the lease, we are 
forced tb the conclusion that the arbitra- 
tors* line is the southern boundary of 
the land demised, then the defendant is 
entitled to suooeed, misrepresentation or 
no misrepresentation. If, on the other 
hand; we come to the conclusion that the 
tease was on the map, Exhibit 1*8, and 
that there is no discrepancy between 
Ekhibit 18- and’ the olear description by 
boundaries in the lease itself, or that suoh 
discrepancy as there may be is only 
apparent and can be reconciled, that map 
with the red line as the southern boundary 
must prevail, misrepresentation or no 
misrepresentation. Nor does the ques- 
of the area shown as demised in Exhibit 
18 properly arise in this aotion. If the 
red line be found to b9 the southern 
boundary of the land demised, then the 
rest of the plaintiff's aotion is purely an 
aotion for damages for breach of covenant 
and for unauthorised extraction and carrying 
away of the plaintiff Company’s coal. In 
suoh an aotion, it is no defence to say 
that “l wa9 entitled to 19 J bighas 7 
cottah8 7 chattaks, whereas you have actually 
given me only 175 bighas .” Lf indeed 
there was a misrepresentation regarding 
the area shown ae demised in Exhibit 
18; the defendant might perhaps have 
renounced the oontraot on the ground of 
misrepresentation. As he did not renounce 
the oontraot, he cannot now found a de- 
fence in an aotion suoh as this upon the 
discrepancy between the area shown as 
demised in Exhibit 18 and the area found 
on measurement to have been actually 
demised.' The defendant may perhaps be 
entitled to an* abatement of rent in an 
potion properly framed for that purpose, 


but, in my judgment, a question of de- 
ficiency of area oannot bs raised as a 
defence to an aotion such as this. Nor, 
in my view, i* the question of errors in 
the map founded on an elaborate argu- 
ment of angles and perpendiculars relevant 
for the purpose of this trial. The defend- 
ant can undoubtedly show that there is 
a disorepanoy between the map and the 
clear description by boundaries in the lease, 
and that suoh disorepanoy oannot be 
reconciled. If' there be suoh disorepanoy, 
the map must give way to the boundaries, 
and the defendant will be entitled to 
set up his southern boundary as a defence 
to this aotion. An issue as to whether 
the map Exhibit 18 is ‘erroneous’ on the 
ground that it oontradiots the olear 
description by boundaries given in the 
lease itself is a relevant issue, and must 
be tried. An issue as to whether the 
map Exhibit 18 is “erroneous” on any other 
ground whatever is, io my opinion, irrele- 
vant, and ought not to be tried. 

The oritioal qusstion for our determina- 
tion then is, what, on . the true construc- 
tion of the lease, is the southern boundary 
of the land demised? Arbitrators’ line 
versus the red line — that i9 the contest 
between the parties. 

There can, in my opinion, be no possible 
room for doubt that the lease was on the 
map Exhibit 18. The lease itself is 

conclusive on this point. The parties say 

definitely that it is impossible to describe 
the property demised correctly by bound- 
aries. They agree that a map should be 
prepared by a competent surveyor on the 
basis of the boundaries given in the 
schedule and that that map should be 

treated as part of the lease for proving 
the identity of the land. Suoh a map 
was actually prepared by a competent) 
surveyor, and that map is Exhibit 18. it 
was objeoted that Golap Babu’s surveyor 

did not assist in the preparation of the 
map and that the map was not signed 
by Messrs. Liaik and Banerji and by Golap 
Babu* and that the field book was not 
made over to Golap Babu. These objec- 
tions proceed from a fundamental mis- 
conception as to the scope of the suit. They 
would arise and, properly arise, in a suit for 
cancellation of the lease, But the question 
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before as is, not whether there is a demise or 
not, bat what is the southern boundary 
of the land demised. Onoe the defendant 
accepts the position that there is a de- 
mise in his favour, it is useless to urge as 
defenee to an action for damages that the 
held book was not made over to him, or that 
the map was not signed by the parties, or that 
bis surveyor did not assist in the prepara- 
tion of the map. As a matter of fact, 
there is no substanoe in any of these objeo 
tions. Messrs. Torner Morrison & Co. did 
invite Golap Babu to send his surveyor for 
demarcation of the land demised. Golap 
Babu deolined to nominate a surveyor and * 
left the whole matter to Messrs. Turner 
Morrison & Co. In my view Mr. Thomson 
must be deemed to have acted on behalf 
of both the parties. In any view of the 
ease, it is too late to raise that objeofcion 
now. The map, it is true, was not signed 
by the lessors or by Golap Babu, but it was 
signed by their agents. It is also true 
that the field book was not made over to 
Golap Babu. But no objeotion to the map 
was raised on these grounds, and in my view, 
it oannot be raised now, especially *as both 
Golap Babu and Ram Lai Singh have un- 
doubtedly aoted on that map. 

Where the lease is on a map, and the 
map exhibits the boundaries of the land 
demised, the general rule is that the map is 
deoisive on the question of boundaries. If 
the general rule be taken as applicable to 
this case, then the red line must be taken 
to be the southern boundary of the land 
demised. But the general rule is subject 
to an important exception and it is this. 
Where the map contradicts the unambiguous 
text of the title, it must give way to the 
text: Home v. Struben (I), though every 
endeavour must be made to reoonoil any ap- 
parent disorepanoy: Brain v . Harri* (2) 
This rule only applies where tbe™ ap i 
referred to for further elucidation of the 
text, the text being in no way subordinate 
to the map which may elucidate, but 
whioh may not oontradiot the text. 

Mr. Manuk strongly relies upon the rule 
laid down in Home v. Struben (l). His argu- 
ment is that there is in the lease itself 
an unambiguous definition of the southern 

(1) (1902) A. C. 464- 71 L. J. P. 0. 88 ; 87 L. T. 1 

(2) (1*66) 10 Ex, 908; 24 L. J, Ex. 177; 102 B, B, 880. 


boundary as the arbitrators’ line aft a dis- 
tance of 325 feet from the mouth of in- 
cline No. 1 and that the lease, read in con- 
junction with the arbitration map, Exhibit 
B, defines completely and with sufficient 
aoouraoy the land demised. He points out 
that the red line is 372 feet from the 
mouth of inoline No. 1 and cannot, there- 
fore, be identical with the arbitrator®’ line. 
He argues on the authority of Ho* in v 
Steuben (1) that the red line must give 
way to the arbitrators’ line and iovites us 
to hold that the arbitrators’ line is the 
southern boundary of the land demised. 

Oo a careful consideration of the lea^e, I 
am unable to accede to this argument. 
The arbUrators’ line, it will be notioed, is 
not a complete line from east to we->t. It 
i9 a line joining points A and B , the 
point A being on the eastern boundary and 
the point B being stated to be 325 feet 
from the mouth of the inoline No. 1, 
which is marked on the map as point O, 
It is necessary to remember that ooint B 
is not on the western boundary of the 
Mouza. Mr. Manuk’s argument is that 
all that the surveyor, was required to do 
under the lease was to join points A and 
B and produce it straight to the western 
boundary. This argument has found favour 
with the learned Subordinate Judge If 
this argument is to be accepted as correct, 
it is difficult to understand why the arbi- 
trators did not complete the line themselves 
and why the southern boundary is not des- 
cribed in the lease itself as the arbitrators’ 
line at a distance of 325 feet from the mouth 
of inoline No. 1. 

It is even more difficult to understand 
why the land demised ' could not possibly 
be described by boundaries” as the parties 
themselves say in the document. The nor- 
thern, the eastern, the western boundaries 
are described with precision. The argu- 
ment on behalf of the plaintiff Company is 
that the land could not possibly be des- 
cribed by boundaries, because the southern 
boundary was not fixed. The definite case 
made in the written statement is that the 
southern boundary was fixed as the arbi- 
trators’ line in Exhibit B. It is this oa«e 
which has been accepted by the ’learned 
Subordinate Judge. If this is so, the 
southern boundary in the dooument could . 
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have been desoribed as the arbitrators’ 
line at a distance of 325 feet from the 
month of incline No. 1 and the demise 
would have been on Exhibit B, and noton 
a future map to be prepared by a competent 
surveyor. The argument is that the south- 
ern boundary was laid by the arbitrators 
on Exhibit B. This argument, in my view, 
is inadmissible in view of the admitted 
faots, namely, that the parties undoubtedly 
thought that the land demised could not 
possibly be desoribed by boundaries and 
that the demise was not on Exhibit B but 
on a map to be subsequently prepared by a 
competent surveyor. 

Faced with this difficulty Mr. Manuk re- 
lied on the covenant on the part of the 
lessors to the effect that they would be 
bound to make up any deficiency of area 
from the north-west of inoline No. 1 at 
a distance of 325 feet from the mouth 
of that inoline. Mr. Manuk's argument 
was that until it was determined, whether 
there was or was not a deficiency of bigha 
area north of the arbitrators’ line, there 
remained a difficulty about the southern 
boundary. My question to Mr. Manuk was — 
Was the arbitrators’ line, as shown in 
Exhibit B, the southern boundary of the 
land demised according to the lease? 
“it was,” replied Mr. Manuk, “if I 
got my 190 bighas north of that line; it was 
not if I did not get my 190 bighas north of 
that line.” 

In my view this argament oontradiots 
not only his own argument and written 
statement, but also the finding of the 
learned Subordinate Judge. It seems to 
me to be clear on this document that, 
whether it is the red line or the arbitra- 
tors’ line, that line is the southern boun- 
dary of the land demised. If there was 
a deficiency of the bigha area north of 
the line, whether it is the red line or 
the arbitrators’ line, the lessors would be 
bound to make good the deficiency from 
another block of land, but that would 
be in another block of land with its 
own boundaries north, south, east, and 
west. In my view, if Mr. Manuk’s 
argument is correct, the demise 
would have been on Exhibit B, and 
there would have been no difficulty at all 
in describing the boundaries of the land 
demised. 


There is another serious objection to this 
argument. It will be remembered that the 
northern, eastern and western boundaries 
are desoribsd with sufficient precision and 
dearness. If the southern boundary were 
equally well defined, then a blook of coal 
land was demised to Golap Babu without 
any measurement at all, and it may well 
be that that blook comprised an area 
muoh in excess of 190 bighas 8 cottahs 7 
chattaks. Mr. Manuk’s answer to this argu- 
ment is that it is a matter of oomplete 
irrelevanoy whether he gets more than 
I9J bighas 7 cottahs 7 cha'taks , since the 
land demised is ascertained with certainty 
by description by boundaries. There is, in 
my opinion, muoh misconception as to the 
meaning of “false de nonstration.” A pro- 
perty may be described by various terms 
some of whioh may be sufficient to define 
the property with certainty, whereas the 
rest may add a description whioh is 
untrue. In suoh a oase, the additional 
terms cannot be treated as words restricting 
the previous description. They are simply 
rejected as a false demonstration. But this 
rule is suoj -<ot to an imp irtaot qualification, 
namely that every endeavour must be 
made to give full effeot to all the terms 
of description. Ic is also subject to another 
rule, namely, that the additional words are 
not rejected as importing a false descrip- 
tion, if they can be read as words of restric- 
tion. 

Gan it be suggested in this oase that 
the description by area is a false descrip- 
tion? The demise is a demise of 190 
bighas 7 cottahs 7 chattaks. The defendant’s 
oase is that it is a demise of all the 
coal lands within fixed boundaries. But 
even the defendant has to admit that the 
lease provided for what was to happen if 
the area within the fixed boundaries fell 
short of lyO bighas 7 cottahs 7 chattaks. The 
lease provided as follows; If the said 
line does not cover the area of 190 bighas 7 
cottahs 7 chattaks of land, then we will make 
up the said area of 190 bighas 7 cottahs 7 
chattaks of land by giving you land from the 
north-west of the said incline No. I 
according to your liking, leaving a space of 
.525 feet therefrom.” Faced with this 
olause in the lease Mr Mtnuk argued that 
he wa* entitled to at le*-<t 190 bighas 7 
cottahs 7 chattaks of coal land, but he might 
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get* more. I cannot aooede to this argu* 
menfc at all. Either the description by area 
is a falfce description or it is not. It 
cannot be a true description for one purpose 
and a false*deseription for another. In my 
jbdgment, the description by area is so 
spco*fio, so precise, so oertaintbat it is absnrd 
to call it a false description. 

But, in truth, there is no conflict between 
the two descriptions at all It will be 
noticed that one contingency is provided' 
for, namely deficiency of bigha area within 
the boundaries. Bat the other contingency, 
namely excess of area, is not provided for 
at all. On Mr. Manuk’s construction 
of the lease there might well be an 
excess cf area within the boundaries fixed. 
In my view, on a proper oonstruotion of 
the lease, that contingency could’ never 
arise; 

It seems to me that the lessors were 
aDxious to protect their incline No. 1 
and Were interested in preventing any mining 
operations being oirried on by the lessee 
within 325' feet 1 of their inoline No. 1. 
The arbitrators indicated a line 325 feet 
from the 1 mouth of inoline No. I 1 . That 
line indicated- the furthest limit to which 
the land demised might extend on the 
south, but 1 notl necessarily the southern 
boundary, where the southern boundary 
would lie would* depend upon the area 
north- of the 1 arbitrators’ line. If the area 
were found on measurement to exoeed 190 
bigha* 7 cottah * 7 chattak s to whiob the lessee 
wau entitled, the southern boundary would 
obviously be laid north of the ai bitrators’ Hoe. 
If*tbeaTe&> were foand‘defioientj the- arbitra- 
toiV line would be the sourthern boundary,- 
an^‘* the 1 lessor would be bound to make- 
good the defioienoy from his land* norths 
west 1 of inoline No; 1 at a. distance of’ 
3B5- feet' tberef tom: This seems to me to 
be*the ob , v^btt8 > oonstt■uotfon■ of the lease. It* 
is* because the land 1 had not' been previoosly 
measured, that tbe^ laying of the southern 
btftfndaiy was left tb a* surveyor who bad* 
tHree 1 dbth to’ work 1 upon, Damely, first?, 
the* northern, the western and the eastern' 
bOunderier were fixed, secondly, the lessee 
w as euutitd fco-UO bigha * 7 cottaht 7 chattak** 
and} thirdly, the* southern boundary could! 
nStf lie anywhere south of ibe a» bit tailors* 
line. With these data to work upon a 

fcOffljretent surveyor would have do difficulty 


in laying the southern line, which was stil^ 
undetermined at the time of the lease. 
It is impossible to ignore the precise manner 
in whiob the southern boundary has been 
described in the lease. The words are 
these: “To the north of the land of our 
remaining share of 12 annas 9 pies in 
Mcuza Lodna and lying to the north- of 
the boundary line that will be fixed by 
the purveyor as running south of the land* 
settled with yoo, that is to say, to the 
north of the line that has been fixed byt 
the arbitrators at a distanoe of 325' feet 
of our No. 1 inoline made in Lodna and* 
in whioh work is beiog carried on.” The? 
surveyor’s line is described as the bonndkry 
line , whereas the arbitrators’ line is describ- 
ed as the line. In this view there could 1 
be no conflict between the area and the 
boundaries, and it must surely be our firsts 
endeavour to reconcile every provision in ; 
the lease. 

Mr. Manuk argues that the sentence “to 
the north of the line that has been fixed 
by the arbitrators,” cODneoted as it is with 
the sentence “to the Dorth of the land of our 
remaining phare of 12 annas 9 pies and lying, 
to the north of the boundary line that- 
will be fixed by the surveyor as running 
south of the land settled with you” by the. 
words ‘ that is to say,” oauuot be read as 
an addition to something whioh has already' 
been described, but must be read, as part 
aDd parcel of the description itself and is 
sufficient to make the description adequate 
and dear. 1 confess that 1 am unable 
to appreciate this argument, an argument, 
founded on Mellor v. Walmsley (3). In 
that oase there was a conveyance by 
two descriptions, description by boundary 
and description by dimensions. In the 
events that happened there was a clear 
oorfliot between the two descriptions, and* 
Swinfen Eady, J,, gave effeot to the well* 
known rule that when you have in tHe 
words of description a sufficiently certain 
definition of what is conveyed^ inaoouracy 
of dimensions or of plan as delineated *ill v 
not vitiate or. affeot that which is there 
sufficiently described. The Court of appeal, 
on a construction of the conveyance, came 
to the ooDoluaion that that well-known itf’el 

(3) f 1905) 2 Ch. D. 164; 74 L. J. Oh. 475; 93 D. T, 
674; 53 W. B. Wl, SI T. h. &, 691, 
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did 1 not apply, because the dimension? were 
not an addition to something whioh had 
already been sufficiently described but were 
part and parcel of the description 
itself. Vaughan Williams, L. J., in the 
oourae of his judgment said as follows : — 
"The words are not an inaccurate statement 
of: a quality of that whioh bad already 
been 1 certainly desoribed or defined, but are 
part and paroel of that description of defini- 
tion; The dimensions in this case, to use the 
words appearing on page 247 of Sheppard’s 
Touchstone,, ara au essential p\rt of 
the description and not a cumulative 
description in a oase in wbioh there is in 
the first plaoe a sufficient oertainty and 
demonstration.” 

There is, in my view, no room for the 
application either of the general rule or 
of the exception, so- far as this argument 
is concerned. 1 do not read tbe passage* 
as containing two descriptions in oonfiiot 
with each other. There is one description 
of the southern boundary, and one only, and 
it is a matter of pure construction what 
that description means. In my view, it is 
impossible to misunderstand the description 
of the land demised. It lies north of tbe 
boundary line that will, be fixed by the 
surveyor, and it mast lie to the north of the 
line that has been fixed by the arbitrators. 
One is a future line whioh would be the 
boundary line.. Tbe other is an existing 
line indicating the furthest limit to whioh 
the land demised might extend on tbe 
sonth. If Mr. Manuk’s' contentions were 
oorreot, there wa* no difficulty in describ- 
ing the land demised as "land to the north of 
our remaining share of 12 annas 9 pies in 
Mouzi Lodna and lying to the north of 
the- boundary line that has been fixed by 
the aib.trators at a distance of 325 feet ta’ 
the« north’ of our incline No. 1”. On a: 
oatietiil consideration* of the whole dooument, 

I amt of opinion that the southern boundary 
was not fixed at the time of the lease, 
and that the parties left the matter of tbe 
southern boundary to the surveyor. In my 
view; there is no oonfiiot between the map' 
and- tl e text of the lease, and tbe map 
Exhibit 13 must accordingly be decisive on 
tbe question of boundaries. 

Mr. MannkV next argument is that the map 
i9 inaccurate and must be rejected. Now, 
what are the ♦grounds put forward ip the 


written statement for inviting the Court 
to hold that the map is inaccurate ? They 
are (l) the land demarcated as demised 
does not comprise 190 high is 7 cottahs 7 
chattaks, (2)' the southern boundary doss 
not correspond with the arbitrators’ line, 
and (3) the northern boundary is not 
oorreotly delineated and " does* not tally 
with the position of the Moczx as- was 
admittedly adopted and possessed and owned 
by the parties ” The meaning, of the third 
objection is that there is a line of pillars to 
the north of the Monzv whioh was tieated 
by the parties as the northern boundary of 
the Mouzi, and as the northern boundary 
as shown in Exhibit )8 dees not corre* 
spend with the line of pillars, tbe map 
most be held to be inaccurate in an 
essential particular. Tbe answer to this 
argument is that there is no mention of 
the line of pillars in the Iea6e itself. To 
aooede to the argument of Mr. Manuk 
would, be to take upon oarselves the 
responsibility of making a new lease for 
the parties. 

Tbe qoestion ir, is there a discrepancy 
between the description of the northern 
boundary in the map Exhibit 18 and 
that contained in the lease ? The northern 
boundary is desoribed in the lease as 
Jharia Kbas>, Chak Saratcur and Niluri 
Patra. It is not suggested that in tbe 
map itself the northern boundary is not 
Jharia Khas, Cbak Saratour and Niluri 
Patra. The suggestion is that the surveyor 
should have- proceeded by the line of pillars 
on the north and not by the revenue 
survey map. The question, in my opinion, 
is one of pure construction, and. as, in my 
view, there is no oonfiiot between the- map 
and the written text no challenge can be 
thrown on the northern boundary as depicted 
in Exhibit 18. 

So far as the seoond ground of 
complaint is concerned, I have dealt ex- 
haustively with the same. In my view there 
was no obligation on the surveyor to lay 
tbe southern boundary exactly 325 feet to 
the north of incline No. 1 and as identical 
with the arbitrators’ line. 

I now come to the question of area. 
In my view, it is too late for the defendant, 
to raise the question of area. Tbe lease 
amply safeguarded the interest of the lessee] . 
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It contemplated a survey by surveyors 
appointed by both the parties. Between 
two business firms it is not to be expeoted 
that there should be periodioal surveys, 
whenever cne party or the other ohooses to 
raise some objeotion to the survey. It was 
exactly to prevent future disputes of this 
kind that the parties agreed to have the 
survey, onee for all, by a surveyor or 
surveyors appointed by both the parties. 
Messrs. Turner Morrison & Co., in 
whom the interest of the lessors bad then 
vested, invited the lessee to nominate his 
surveyor. The lessee declined, saying that 
he bad ample oonfideDoe in Messrs. Tomer 
Morrison & Co., hut promised to, and did in 
faot send his son to represent him at the 
survey. The son was aotually present at 
the survey and accepted the measurement. 
That took place on 20th July 1897. On 
l^th October 1910, the question of deficiency 
of area was raised for the first time in 
a letter from Ram Lai Singh to Golap 
Chander Sarkar. In my view, by refusing 
to nominate a6urvesor on his side, Golap 
Bahu and consequently the defendant have 
waived every objection that they might 
have to the survey conducted by Mr. 
Thomson. Mr. Manuk’s argument on the 
attitude taken up by Golap Babu 
is a remarkable one. ‘Golap Babu wa9 
not out to condone inaoonraoies,” said Mr. 
Manuk, “be trusted them, that is all.” 
To allow him to advance an argument of 
this nature is to allow him to impute an 
amount of bad faith to Golap Babu which 
I, for one, will not permit. Supposing 
Golap Babu had told Messrs. Turner 
Morrison and Co.: “I will not be respon- 
sible for the survey at all, and I reserve 
to myself the right to challenge the 
survey at any time I choose,” would 
Messrs. Turner Morrison & Co. have 
consented to the oourse proposed by Golap 
Babu? The bad faith consists in giving 
Messrs. Turner Morrison k Co. the idea 
that he would be bound by the survey, 
while he mentally reserved to himself the 
right to challenge it, if it suited him. 
In my view, the defendant is bound by the 
survey and cannot re open the question of 
area now. He may have a perfectly good 
cause of action against Ram Lai Sinha or 
against Golap Babu, but, in my view, he 
b*e none against the plaintiff Company. 


In the next place, I do not see how 
the question of deficiency oan be raised as 
a defence to an aotion for damages for 
breach of covenant, and for carrying, away 
the coal belonging to the plaintiff Company. 
The question is, has the defendant over* 
stepped the boundary line? The answer 
is “Yep, I have” (for this argument as. 
sumes that the red line is the boundary 
line of the land demised). But I was 
entitled to more land from you.” Mr. 
Manuk’s argument is that he was induoed 
to aooept the red line as the boundary 
line on the false representation made by 
Mr. Thomson to him. According to him 
he is entitled to set up misrepresentation 
as a defence to this aotion. In my opin- 
ion, there is neither principle nor authority 
in support of this proposition. Mr. Manuk, 
however, cited the well-known case of 
Walsh v. Lonsdale , (4) in support of his 
proposition, and be also relied on Louther 
v. Heater (5) and Pavia v. Shepherd (6). 
Walsh v. Lonsdale (4) is an authority for 
the proposition that a tenant holding under 
an agreement to lease stands exaotly in 
the same position, as if the lease had been 
executed in his favour. The test of oourse 
is, as Jesse], M. R., pointed out, would 
specific performance of the agreement be 
decreed? If it would be, then the parties 
are in the same position as if the lease 
had been exeouted. in this oase, the de- 
fendant is in possession, not by virtue of 
an agreement for lease but by virtue of a 
lease, whioh defines the boundaries of the 
land demised with precision, and he is 
not in possession of the disputed area. 
If it could be established that there was an 
agreement to demise the disputed area, then 
something might be said for the argument 
Mr. Manuk asserts that there was such 
an agreement, einoe this was an agreement 
to give him 19 J highas 7 cottahs 7 chat • 
talcs and since he has got only 174 highas. 
He may have a claim for the deficiency, 
but that is not the same thing as having 
a claim for the disputed area, assuming 
that it lies outside his boundary. Let us 
apply the same test as Jesse], M. R., applied 

• 

(41 (1882) 21 Ch. D. 9 ; 52 L. J. Ch. 2; 46 L. T. 858; 
31 W. E. 109. 

(5) (1889- 41 Ch. D. 248; 58 L. J. Ch.482; 60 L. T. 
310; 37 W. R 465 

(6) (1866) 1 Ch. 410; 85 L. J. Ch. 581; 15 L. T. 123 
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in Walsh v. Lonsdale (4). Coaid the 
defendant maintain a suit for apeoifio per* 
forraanoe in respect of the disputed area? 
The answer mast be a decisive No. In 
my view, Walsh v. L f ndsale (4) has no 
application to the facts of this oase. 
Lowther v. Beater (5) is an example of the 
application of Walsh v. Lonsiale (4) to the 
particular facts of that case. It estab- 
lished that where a person is entitled in 
equity to a lease, bis rights ought to be 
dealt with in the same way as if a lease 
bad been granted to him. I fail to see 
where the equity is in this oase, unless 
equity is oonfused with natural justice or 
higher justice, with which I have nothing 
whatever to do. The defendant, in my 
opinion, does not establish an equity in his 
favour by alleging and proving that the lessors 
have not demised to him the full quantity of 
land whioh they agreed to demise. He would 
undoubtedly have established an equity in 
his favour by alleging and proving that 
though the area actually demised is less than 
the area agreed to be demised, the lessors 
bad nevertheless agreed to demise the 
identical land from which coal has been ex* 
traoted and had pat the defendant in pos- 
session thereof. Davis v. Shepherd (6) was 
cited in support of his argument that the 
defendant must be deemed to be in pos- 
session of the disputed area. In that oase, 
the owners agreed to demise to the defend- 
ant the minerals to the west of a cer- 
tain fault supposed to run through the 
land in the direction of a line drawn on a 

• 

oertain plan, the quantity of the land 
being described as supposed to be 83 
acres or thereabouts. The owners made 
a similar agreement with the plaintiff 
as to the minerals to the east of the 
fault, supposed to contain '. 8 acres 
or thereabouts. The fault was afterwards 
found to run so as to leave on the east 
the bulk of the land and on the west 
8 aores only. The defendant, however, 
prosecuted his working through the fault 
and proceeded to get the ooal beyond it. 
The plaintiff thereupon filed his bill, al- 
leging that be was entitled to a lease 
of all the ooal to the east of the fault 
and praying that the defendant might he 
restrained from working ooal to the east 
of the fault and for an account. The 
Court of Appeal came to the conclusion 


that the plaintiff could not be considered 
as being constructively in possession of 
any minerals, not coming within the 
description of 98 aores or thereabouta 
and not separated from the western border 
of the estate by a line running in 
the direction, or nearly in the direction 
of the line marked on the plan. Plaint- 
iff’s action aooordicgly failed. 

With every desire to understand the 
defendant’s oase, I have failed to see how 
Davis v. Shepherd (6) assists the defend- 
ant at all. Lord Cran worth, L. 0., said 
in the course of his judgment: “in the 
case of a demise of un worked minerals, 
there oan hardly be said to be aotual 
possession of any part of them, exoept of 
what the intended lesse) is actually 
working; but I think that when the lessor 
allows his intended lessee to take posses- 
sion, and the lessee doss take possession 
and commences working accordingly, be 
must be considered as constructively in posses- 
sion of all whioh the lessor has bound himself 
to demise.” If we apply the same test 
here, the defendant cannot be considered 
as being constructively in possession of 
any ooal not coming within the description 
of 190 bighas 7 cottahs 7 chottaks and not 
separated from the plaintiff Company’s 
portion of Monza Lodna by the red line 
marked on the map. The argument ad- 
vanced before me was that he has un- 
doubtedly extracted ooal from the disputed 
area Therefore, he must be deemed to 
be in possession of the disputed area. The 
oase itself is no authority for this proposi- 
tion because the essential conditions to make 
the rule .applicable are here wanting, 
namely, that the lessor has bound 
himself to demise the disputed area to the 
defendant and has allowed the defendant 
to take possession of the disputed area. 
There is, however, direct authority for the 
view that a trespasser wrongfully working 
a vein of ooal from an adjoining mine 
aoquires possession only of the coal 
worked, but cannot be said to be in 
possession of the mine itself. Ashton v. 
Stock t7), Thompson v. Hickman (8). 

(7) (’877' 6 Ch. D. 7’ 9; 25 W. R. 862. 

(H)( U07 1 Ch. D. 650; 76 L. J. Oh. 254, 96 L. T. 
464; 23 T. L. R, 311. 
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• In my view, misrepresentation as to the 
area demised cannot be raised as a defence 
to an action for wrongful extraction and 
carrying- away of coal. If indeed there 
was misrepresentation, the lessee might 
perhaps have renounced the lease on the 
gronod of misrepresentation, or he may 
obtain an abatement of rent. But so long 
as the lease stands, the lessee is bound 
to reepeot the boundary. 

As this case is likely to travel in its 
adventurous career across the seas, it is 
juBt as well to record my finding on the 
question whether there is, in fact, a defi- 
ciency of bigha area in the land demised. 
The respondent relies upon the Commis- 
sioner’s report and on Mr. Thomson’s 
evidenoe. It will be seen from the in- 
structions given to the Commissioner that 
be was asked to take the boundary pillars 
on the north as the northern boundary 
of the land demised. The Commissioner 
reported that as hounded by pillars and 
which is in possession of the defendant, 
the area of the plots is 177 bighas 17 cothhs 
7 chattak He afterwards admitted an 
error in his map, and reported that the 
area in possession of the defendant was 
174 bighas 1 cottah 18 chattdks. In ray 
view, there was no justification for 

asking the Commissioner to take the 
pillars as the northern boundary. There 
is no mention of the pillars in 

the lease itself, and Exhibit 18, which, 
in my opinion, must be conclusive on the 
question of boundaries, shows that the 
northern boundary is the northern boun- 
dary of the Mouza as in the revenue survey 
map. My conclusion on this point,' as to 
whioh there has been much discussion at 
the Bar, is based on the finding of the 
Court below that Exhibit 18 is a traoing 
from a revenue survey map. If that be 
so, and if Exhibit 18 controls the situa- 
tion, the northern boundary of the Mouza 
as in the revenue survey map must be 
token to be the northern boundary of the 
land' demised. The Commissioner does 
say in his evidenoe that the boundary 
line' in his map agrees for all practical 
purposes with that in the revenue survey 
map, but where the difference is only 16 
bighas distributed over a large area, 
the phrase practical purposes’ has no 
moaning whatever. We have, however, 


direct evidenoe on the point. Mr. Richard- 
son drew a map of the land demised 
lying to the north of the red line and 
bounded by the revenne survey boundaries 
on the other three sides, and found the 
area of the land demised to be 1S0‘6 
bighas. In his map Exhibit 18, he 
showed the revenue survey boundary in 
black and then he delineated on his map 
the Commissioner’s map in orange. The 
result can be 9een at a glance, the 
Commissioner’s northern boundary do6S 
not agree with the revenne survey 
northern boundary. The difference in area 
between the black line and the orange 
line on the north has been extracted and 
is found to be 14 bighas odd. In my 
view, therefore, it is impossible to rely on 
the CommiEsioner’s map. 

There is another serious error in the* 
Commissioner’s map, doe to a mistake on 
the part of Mr. Thomson. Mr. Thomson 
pointed out a sunken rail as the site of 
the trijuDotion pillar of Lodna, Pande* 
berra and K. a jama. The Commissioner,* 
relying on Exhibit 46, says that there 
is only one trijunotion point for four 
villages, namely Jharia Khas, Lodna, 
Pandeberra and Kujama. I will examine 
this contention at once, but whether the 
trijunotion point for the four villages ic 
the same or not, even the Commissioner 
admits that 1 the trijunotion point in Exhibit 
46 is on the west bank of the- river and 
not away from the river and 130 feet 
from the east bank. A critical examina- ^ 
tion of all the oopies of the* revenue 
survey map (Exhibits 23, 26,. 46- and> 47-). 
and- particularly of Exhibit 47, whioh ae 
the enlarged copy of the revenue survey* 
map is the most authentic of all hae 
satisfied- me that, the trijunotion* point of 
Jharia Khas, Lodna- and Pandeberra i* 
on the west bank of> the river and* noli 
52 feet to the west* of* the riven and) 
that the trijunotion point of Lodna, Pander 
berra and Kujama is on the east banks 
of the river and not 130 feet* to the* 
west. The mistake of the Commissioner lies 
in oonfusing between a trijunotion pillar 
and a trijunotion point; In a small scale* 
map it is impossible to show two trijuno* 
tion pillars when they- are so near eaoh. 
other, bat even in Exhibit 47, the lines* 
of intersection are shown indicating tbftt 
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■the ttijuuotion point of Jbaria, Lodna 
and Pandeborra is on the west bank of 
the river and that the fcrijnnction point of 
Lodna, Pandeberra and Kojama is on 
the east bank of the river. The Com- 
missioner admits that, according to 
Exhibit 23, the trijunotion point of Pande- 
berra, Kojama and Lodna is on the east 
bonk of the river. Exhibit 47, however, is 
oonolneive on this point. 

Now what is the trijanotion point of 
Lodna, Pandeberra and Knjama in his mapP 
He himself says that he has shown it at 
a distanoe of 52 feet from the west bank. 
Even according to Exhibit 46, as the Com* 
missioner understands it, it is inoorreot. It 
is far more inoorreot according to Exhibits 
47 and 23, which in my view do not 
contradict Exhibit 46. He says that he 
found the trijanotion pillar by aotual sur- 
vey on the ground. He afterwards said 
that Mr. Thomson pointed oat the sunken 
rail as the site of the trijanotion pillar 
whioh had disappeared. He had both Ex- 
hibits 23 and 46 with him and there was 
no exouse for taking a point as tri junction 
point whioh, aooording to Exhibit 46 as 
be understood it, was 52 feet away from 
the real trijunotion point, bat whioh, ao- 
oording to Exhibit 23 aod also aooording 
to Exhibit 46 if be had examined it oriti- 
oally, was 130 feet away from the real tri- 
junotion point. He shows the trijuno- 
tion point at station 10 of his map 
.and admits that it does not tally with Ex- 
hibit 23 bat olaims that it tallies with 
Exhibit 46. This claim is disproved by 
his own evidenoe that even aooording to 
Exhibit 46 the trijanotion point is on the 
west bank of the river, although he has 
shown it at a distanoe of 52 feet from the 
west bank. 
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Now this error in locating the trijanotion 
point will undoubtedly result in throwing 
his northern honndary absolutely out of 
gear. He ^himself admits that if his tri- 
janotion point does not agree with its 
position in the revenue survey map, the 
northern boundary of the disputed land 
as surveyed by him will not tally with the 
northern boundary as in the revenue sarvey 
map. In my view, on the Commissioner’s 
own evidenoe, it is impossible to rely on 
bis map .and] report. 


The Commissioner^al^^apqrted that the 
aiea of the plot as enowri in Exhibit 18-is 
1S2 B. He arrived at this oonclasion purely 
a s a result of desk work, and not as a 
result of aotual survey after relaying Ex- 
hibit 18 on the ground. 1 oannot attaoh 
any importance to this report, as he himself 
admits that there may be a difference due 
to the oontraotion cf the tracing cloth. 
It is true that he did not make this ad- 
mission with reference to Exhibit 18, but 
he does say that traoing cloths have •& 
tendenoy to oontraot, rendering a correct 
calculation impossible. 

I now come to the evidence of Mr. 
Thomson. His lengthy cross-examination 
is a good example of that whioh the Judi- 
cial Committee in the case of Rajkumar 
Roy v. Qobind Chunder hoy (9) severely con- 
demned. u In boundary oases of this kind”, 
said the Jndioial Committee, “ nothing is 
easier than to propound riddles whioh oannot 
be answered by merely looking at the maps, 
or reading the statements whioh appear in 
the record”. His cross-examination is a cross- 
examination on perpendiculars and angles as 
a result of comparison between his map 
Exhibit 18, and to other maps, namely 
Murray’s map Exhibit p, and a revenue survey 
map Exhibit 23. He was driven to admit 
that his map was in conflict both with 
Exhibit 9 and Exhibit 23 and was, therefore, 
inaoourate. His evidence on this point is as 
follows: “ From the data you asked me to 
take, the partition line as drawn on Exhibit 
18 does not tally with the original from 
whioh Exhibit 18 was made. I mean the 
data you gave are the angle from the 
eastern extremity between the partition line 
and the line drawn through the trijunotion 
pillar of Jharia Kbas. Lodna and Pande- 
beira, whioh is but imperfeotly shown in 
Exhibit 18; secondly, the point on the 
western extremity of the partition line 
where I put on the point C 3, thirdly, the 
angle in Exhibit 23 between the partition 
line and the line from tb© eastern end of 
it passing through thtee above trijnnotion 
points. That angle in Exhibit 18 doea 
not agree with Exhibit 23. Every one of 
these data shows that Exhibit 18 is a wrong 
oopy”. It is on this passage that the learned 

(9) 19 C. G60 (P. C.) ; 19 I. A. 140; 6 Sar. P. 0, J. 
140. 
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Subordinate Judge has relied for rejeotiDg 
Exhibit 18. 

In my view this cross-examination has 
proceeded from a complete misconception of 
the issues that properly arose in this case. 
Exhibit 18 may be wrong as compared to 
Exhibit 9 or it may be wrong a9 compared 
to Exhibit 23, but the question in this aotion 
is, does it contain a sufficiently clear defi- 
nition of the southern boundary of the land 
demised ? The defendant has a definite 
oase on the southern boundary of the land 
demised. He says that the southern boun- 
dary is not the red line of Exhibit 18, hut 
the arbitrators’ line of Exhibit B. That 
oase I understand and appreciate. But if 
that oase fails, as in my opinion it has 
failed, of what use is it to pick holes in 
the map on which the demise was made, 
and propound riddles for Mr. Thomson p 
Mr. Thomson says that the angle formed 
by the red line and the line from the 
eastern extremity of the red line to the 
trijunotion point of Lodna, Jharia Khas and 
Pandeberra is 52‘10 degrees. He says that 
the corresponding angle in Murray’s map is 
49'20 degrees. The riddle put by the 
learned Yakil to Mr. Thomson was, why don’t 
the angles agree? Mr. Thomson answered, 
because my map is wrong. The true answer 
should have beeD, as Mr. Pugh has satisfied 
me, that a wrong trijunotion point was taken 
by Murray. 

It is worth while examining this point a 
little more in detail, if only to remove a 
grievance of the defendant. A oonfusion has 
undoubtedly been oreated in his oase by reason 
of the faot that the trijunotion pillar of Pande- 
berra, Jharia Khas and Lodna has disappear- 
ed, and is now buried in a tramway bank. 
This, I find, established in the oase. The 
revenue survey maps Exhibits 23, 26 46, and 
47, and particularly Exhibit 47, show the 
trijunotion point to be on the west bank of 
the river. This I find also established on 
a critical examination of the maps and on the 
Commissioner's evidence to whioh I have al- 
ready referred. When the enoroaohment by 
the defendant was discovered, Mr. Thomson 
supervised the preparation of a map of the 
land demised by Mr. Murray. At that 
time he pointed out a sunken rail 52 feet to 
the west of the river bank as the trijunotion 
pillar of Jharia Khas, Lodna and Pandeberra. 
The tr junction point, therefore, in Murray's 
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map as in the Commissioner’s map is 52 feet 
to the west of the trijunotion point as in the 
revenue survey maps. The result is that the 
angle formed by the partition line and the 
line from the eastern extremity of the 
partition line to the trijunotion point in 
Murray’s map differs from the corresponding 
angle in Exhibit 18, whioh is a tracing from 
the revenue survey map. This is the explana- 
tion of the difference in angle between Mur- 
ray’s map and Exhibit 18. Sofar as Exhibit 23 
is concerned, it must be remembered that the 
aDgle could only be calculated if the 
partition line were correctly laid thereon. 
Mr. Thomson estimated in the witness 
box by means of a protractor. The esti- 
mate of an angle on a small scale map 
after laying a line thereon, all in the 
witness box in the course of a severe cross- 
examination, is a matter of no small 
difficulty and I attaoh no importance 
^whatever to his admission that the ADgle 
in Exhibit 23 varies from the angle in 
Exhibit 18. it is well worth remembering 
that some of the defendant’s maps show 
an angle of 52 degrees, Exhibit 24 for 
instance, and Exhibit 16 A, whioh the 
defendant sent to the plaiotiff Company in 
October 1910 in my view, Mr. Thomson's 
admissions were based on data whioh were 
incorreot and misleading. I do not think 
that Mr. Thomson’s admission can be taken 
as an admission that the land demised to 
the defendant comprises an area less than 
190 bighas 7 cottahs 7 chattaks. I hold that 
the defendant has not shown that there is 
any deficiency in the area demised to the 
defendant. 

My conclusions on this part of the case 
are, first, that the lease was expressly on 
a map and that map must be decisive on 
the question of boundaries unless there is a 
conflict between it and the boundaries set 
out in the sohedule to the lease, secondly, that 
Exhibit 18, and not Exbibit B, is the 
map referred to in the lease, thirdly, that 
there is no oonfliot between Exhibit lb and 
the boundaries set out in the sohedule to 
the lease and that oonc-tqaently Exhibit 18 
must prevail, fourthly, tbat it is not open 
to the defendant to rely upon any deficiency 
of area demised as a defence to this aotion 
and fifthly, tbat the defendant has not shown 
that there is any deficiency in the area 
demised. 
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I hold that the red lioe in Exhibit 18 
is the southern boundary of the land 
demised, and that the plaintiff Comoany 
is entitled to a declaration to that effect. 

I now proceed to the Dext point, namely 
whether the defendant has actually extracted 
coal from plaintiff Company’s portion.of Monza 
Lodna. On this point, there are numer- 
ous admissions of the defendant himself. 
It appears that the plaintiff Company 
discovered the enoroaohment on 25th July 
1910. Mr. Mirrison, the General Manager, at 
once wrote to Messrs. Turner Morrison & 
Co., complaining that the enoroaohment 
was a serious one. There is a letter of 
23th July 19i0 from Mr. Lindsay to Mr. 
Morrison whioh definitely states that the 
defendant had called to see Mr. Lindsay and 
told that he first found about the enooraoh- 
ment in the month of May last. The 
defendant, in that interview, complained 
that the enoroaohment was due to the 
malioe of his old surveyor who misled him 
as regards the workings. This interview 
and admission were admitted in the cross- 
examination of Mr, Thomson. Mr. Thomson 
in his evidence has stated that the defendant 
came to his office and admitted the encroach- 
ment, and asked for easy terms in the matter 
of payment of damages. This also was ad- 
mitted in his cross-examination, the only 
point made being that the talk of com- 
promise ought to have been held scored 
and should not have been divulged. In 
the Caloutta High Court where the plaintiff 
Company first instituted the suit, a suit 
whioh was dismissed od the question of 
jurisdiction, the defendant’s Counsel and 
attorneys definitely stated that Exhibit 24, 
the working plan of the defendant’s 
ool’iery, correctly showed the extent 
of defendant’s mining operations. These 
admissions were made for the pur- 
pose of resisting an application by the 
plaintiff Company for inspection of the 
defendant’s colliery to ascertain the extent 
of the defendant’s trespass. ExUibit z4 
undoubtedly shows mining operations by 
the defendant beyond the line of pillars 
on the south, so that if the red line and 
the line of pillars are identical the enoroaoh- 
ment is admitted. 

it was argued, however, that all these 
admissions were made on the assumption 
that the red line and the line of pillars 


were identical and that as Mr. Thomson 
has admitted that they are not identical, 
there is no evidence before the Court to 
establish enoroaohment by the defendant. 
It is difficult to examine a contention of 
this nature, since the point was not raised 
in the written statement, either expressly 
or by implication. It will be necessary to 
examine Mr. Thomson’s • admission, but 
before doing so, it is as well to point 
out that the line of pillars as the practical 
line of demarcation between the two estates 
has stood for over thirteen years without 
any challenge or oontest. It is obvious 
that a theoretical boundary line on the 
map could serve no useful purpose if it 
were not represented on the ground by a 
practical line of demarcation. It was in 
order that suoh a line might be laid on 
the ground by oonsent of parties that 
Messrs. Turner & Go. invited Golap 
Babu to nominate a surveyor. Golap 
Babu left the matter entirely to Messrs. 
Turner Morrison & Co., but sent his 
son as his agent to represent him at 
the eurvey. Mr. Thomson’s evidence has 
satisfied me that great care was taken to 
produce oorreotly the theoretical line on the 
ground. Golap Babu’s agent aooepted the 
demarcation, and Golap Babu himself has 
acted on that demarcation, as will appear 
from the lease whioh he executed in 
favour of Ram Lai Sinha, To hold in 
favour of the respondent would be to say 
that parties can withdraw from solemn 
engagements of this nature whenever aoy 
inaoouraoy is afterwards discovered. In my 
view, once the parties have agreed to re- 
present a theoretical boundary line on the 
map by a practical line of demaoration on 
the ground, it is not open to them or to 
any of them, in an action for wrongful 
extraction of aoal, to show that they are not 
identical. 

It will be well, however, to examine the 
admissions of Mr. Thomson. He does indeed 
say that the red line and the line of pillars 
are not identical. But this admission logically 
follows from his first admission, namely, 
that the red Hue is inaccurate. Mr. Thomson 
relied on the accuracy of Murray’s map 
for which he was responsible. He bad 
to admit that Murray’s map showed an angle 
of 49 degrees 20 minutes between the 
partition line and the line from the eastern 
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extremity of the partition line to the 
triinnotion point of Jharia Khas, Lodna 
and Pandeberra. He had to adroit 
that the corresponding angle in his 
map was 52 degrees 10 minutes. He 
was., driven to the oonolnsioD, in his 
frame of mind the logical conclusion, that 
his red line was not oorreot and was fixed 
too much to the north. In its right position, 
therefore, it wonld give more land to the 
defendant, in other wordp, the deflected 
partition line would come to the south of 
and enclose a larger area than the pillar 
line. Hence it followed that the red line 
and the pillar line were not identical. 

The vice of the whole oross-examinatioa 
ip as I have shown, in assuming the tri- 
junotion point of Jharia Khas, Lodna and 
Pandeberra in Murray’s map to be oorreot. 

If the revenue survey maps are to be 
accepted aB oorreot, that tri junction point 
in Murray’s map is 52 feet to the west 
of the true trijunotion point. This is 
admitted by the Commissioner himself. 
The riddle put by the Vakil for the 
defendant to Mr. Thomson was this: “Why 
don’t the angles agree ? ” Mr. Thomson’s 
answer was, “ because the red line and the 
pillar line don't agree His answer should 
have been, “ because Murray started from 
a wrong trijunotion point. ” 

In my -view, therefore, Mr. Thomson’s 
admission is based on wrong da a supplied 
to him and oannot prejudice the case of 
l the plaintiff Company. 

The respondent also relies on the evi- 
dence of the Commissioner. Io one portion 
of his evidence, he did say that the 
f partifcion line as represented by pillars on 
.the ground does not agree with the red 
.line as drawn in Exhibit 18. But it is 
worthy of nose that he treated the red 
line and the pillar line as identical. One 
of his instruction was " to find out the 
.distanoe of the red line laid down in the 

plan filed with the plaint ifrom the 

.mouth of the inoline No. 1.” His report 
on this point is, ‘ the distanoe of the red 
line laid down in the plan filed with the 
plaint from the mouth of inoline No. 1 is 
372 feet”. In his evidence in Court iie 
stated as follows : “By the red line in my 
report I meant the line of pillars”. What 
reason is'there, then, for his assertion that the 


two lines do not agree ? The ody justifica- 
tion that I oar see for his evidence is 
that he shows the paitition line in two lines 
meeting at station 1, station 21 to sta'ion 
1 being odb straight line and station 1 
to station 2 being another short straight 
line, whereas the red line in Exhibit 18 
is one straight line. This conflict may he 
due to a variety of reasons, due, for instance, 
to the faot that the westernmost pills?, 
as is admitted by the Commissioner, is 
not now in existence, due, io may be, ,to 
the faot that it is difficult, if not impossible, 
to represent a short straight line in a 
small scale revenue map such as ExHibit 
18 is, or due to some error of the Com- 
missioner himself. But since the Commis* 
sioner did not lay the red line on the ground 
as he should have done under the instruc- 
tions issued to him, I decline to hold, 
merely on this evidence, that the two 
lines are not identical. My conclusion is 
that the defendant has not established 
that the pillar line is not identical with 
the red line. 

Bat the learned Subordinate Judge has 
recorded a finding that Exhibit 24 is not 
reliable. In order to -appreciate 'this 
finding, it is necessary to remember that 
Exhibit 24 is the defendant’s own. map, 
prepared by his own surveyor, Sudbamoy, 
made over by the defendant himself 'to 
the plaintiff Company, and admitted by 
him to be oorreot in the Calcutta High 
Court. A traoing from Exhibit 24 is part 
of the plaint itself and the plaintiff 
Company relies upon it ifor showing -the 
extent of the encroachment. There is no 
suggestion in the written statement that 
Exhibit 24 is inaccurate. It was .assumed 
all through that Exhibit 24 oorreOtly 
represented the underground workings of 
the defendant. In my view, the defendant 
ought not to be enoonraged to take op 
the position, that Exhibit 24 is inaoourate. 

The learned Subordinate Judge first 
relies on 'the evidenoe of Mr. Thomson. 
He said that Exhibit 24 was not correct 
because 'the westernmost boundary pillar 
was not shown in it. That is no ground 
for rejeotiog Exhibit 24 entirely. He also 
said in a general way*that Exhibit 24 
was incorrect in Borne particular without 
mentioning what that particular was. Hi* 
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evidenoe on this point is as follows: “l 
have reason to believe that Exhibit IS, 
Exhibits 9, 16 A. and 7 A are inoorreat 

on some point or other I have got 

reason to believe that the bine map 
Exhibit 17A, Exhibit 21 are inoorreat 
in - some particulars”. Exhibits 7 A and 
17A are tracing} from Exhibit 24. He 
does not give any reasons, but reading 
the whole of his evidenoe, it seems to 

was driven to this conclusion 
from his admission . that there was a 
conflict between the red line and the pillar 
line. With that point, I have dealt. In 
my judgment Mr. Thomson’s evidenoe did 
not justify the conclusion at which the 
Subordinate Judge arrived. 

But the learned Subordinate Judge 
relies^ upon oertain other oiroumstanoes. 

Exhibit 41, plan made by R. C. De,” says 
the learned Subordinate Judge, “shows 
defendant’s workings and it shows only 
one gallery up to the boundary line. The 
others were in lyo6 at a distance from 
it.” Bat Sudhamoy’s map Exhibit 24 
shows the defendant’s workings beyond 
the • boundary line. Exhibit 41 shows 
defendant’s 9 galleries worked and still 
no enoroaohment. Exhibit 24 made in 
1909 shows only defendant’s 6 galleries 
worked and enoroaohment. The defendant 
did not drive galleries farther to the 
south after 1906. Exhibit 21 also does 
not show any enoroaohment. Sudhamoy’s 
map is, therefore, not reliable. 

In view of the admissions repeatedly 
made by the defendant that Exhibit 24 
oorreotly represented his underground 
workings, the argument employed by the 
learned Subordinate Judge is certainly a 
remarkable one. Suoh an argument, in 
my judgment, begs the very question 
whioh the Court hag to determine. The 
question is, has the defendant broken his 
bounds and extracted coal from the plaint* 
iff Company’s mine? Exhibit 24 shows 
that he has. The plaintiff Company 
relies on Exhibit 24 for showing 
the extent of the mining operations 
carried on by the defendant. The plaintiff 
Company does not allege that the defend- 
ant committed any act of oonversion prior 
to 1906 — the defendant does not admit 
that he did. Therefore, it is nobody’s 
case that Exhibit 41, the working plan of 
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1J>06, w)ald show any trespass by the 
defeodant. In faot, on another question, 
on the question of limitation, the plaintiff 
Company relies on Exhibit 41 for showing 
that the act of oonversion must have been 
committed after 1909. With that argu- 
ment, I shall have to deal very fully 
hereafter. But the learned Subordinate 
Judge assumes that whioh has to be 
established, that the defendant stopped 
all mining operations in 1906, and oomes 
to the oonolnsion that Exhib't must 
accordingly be inaccurate. 

As I have said, suoh an argument begs 
the very question whioh has to be determin- 
ed. The appellaut Company says: “We 
show that the defendant has extracted 
ooal from our colliery since Exhibit 41 
ceased to be the working plan of the 
defendant and Exhibit 24 became his 
working plan, and we rely on a comparison 
ofExhibit4l and Exhibit ( 24”, The learned 
Subordinate Judge says: “Exhibit 41 shows 
that there was no enoroaohment at all, and, 
as the defendant stopped all mining opera- 
tions in 1906, Exhibit 24 must be in- 
aoourate”. The reasoning, in my opinion, 
is fallacious. He had first to determine 
the question whether the defendant did 
in faot stop all mining operations in 1906. 

Exhibit 41 does not show any enoroaoh- 
ment. Exhibit 24 does. This is the 
common case. The defendant now says 
that Exhibit 24 must be erroneous beoanse 
he stopped all mining operations in 1906. 
According to his evidenoe Exhibit 24 was 
ready sometime in September or October 
1909, and that he actually saw it in Maroh 
or April 1910. I do not believe this 
portion of his evidenoe, but I will assume 
that he saw it in Maroh or April 1910. 
In Maroh or April 1910, therefore, he 
knew that the plan was erroneous, if his 
case is true that he did not conduct any 
mining operations since 1906. Yet he 
admitted the enoroaohment to the plaintiff 
Company and solemnly discussed the ques- 
tion of damages. Thereafter, he put for- 
ward every defenoe that he oould think 
of to the plaintiff’s suit, but it never 
ooourrei to him to say that Exhibit 24 
whioh wa9 the only evidenoe of encroach, 
ment against him was erroneous. This 
part of the argument depends not on any 
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expert knowledge of- surveying bat on 
a simple question of faot, namely, whether 
he conducted any mining operations since 
1S06. That was within bis own personal 
knowledge. In my view, his repeated 
admissions that Exhibit 24 correctly re- 
presented his mining operations are in- 
consistent with his evidenoe in Court, 
unsupported by any documentary evidenoe, 
that he did not oonduot any mining 
operations since 1906. I hold that the 
defendant has not proved that Exhibit 24 
is inaoourate. 

If that be so, then Exhibit 24 is conclusive 
on the point. That admittedly shows 
underground trespass by the defend- 
ant. It was admitted in the High Court 
that this map or a copy of it whiob was 
filed in the High Court oorreotly repre- 
sented the underground workings of the 
defendant. I hold, therefore, that the 
defendant has extracted and carried away 
coal from the plaintiff Company’s portion 
of Mouza Lodna. 

That beiDg so, the question at once 
arises whether the plaintiff Company’s 
olaim for value of the coal taken away 
is barred by the law relating to limitation 
of suits and whether the liability to per- 
form the covenant under the lease execut- 
ed by Golap Babu in favour of the 
plaintiff Company runs with the land so 
as to enable the plaintiff Company to sue 
npon it for damages. I will consider the 
question of the oovenant first. It runs as 
follows: “ It is settled that for the con- 
venienoe of carrying the business of both 
parties as well as to obviate chances of 
future dispute, a 30 feet broad barrier 
or a Bundh of ooal will be kept on the 
southern boundary of the land settled 
with me, that is, on the northern boundary 
of the land of 12 annas 9 pi 08 share 
that is left, after the settlement with me, 
in Mouza Lodna. Out of the same (30 
feet) I 6hall work after leaving out 15 
feet towards my own boundary and you 
will also similarly work after leaving 
out 15 feet towards your own boundary. 
If any of the two parties enoroaoh upon 
the Said Bundh and loss is thereby caused 
to the other party, then the party 
at fault will be liable for the loss 
to the other party and vice teraa.” It 
being (ascertained that the red line is 


idenlioal with the pillar line, it has been 
established on Exhibit 24 that the defend- 
ant has out through the barrier and has 
extracted ooal therefrom. The defendant 
denies his liability on the oovenant on two 
grounds, first, on the ground that the oovenant 
cannot be said to be a oovenant running with 
the land and secondly, on the groand 
that he is an under-lessee and not an 
assignee of the term. He urges further 
that, in any event, he is not liable on 
the oovenant for outting through the 
plaintiff Company’s portion of the barrier 
inasmuch as the plaintiff Company, and 
not h6, is the covenantor in respect thereto. 

The principle is well established that 
covenants that touoh and oonoern the thing 
demised, as distinguished from those which 
are collateral thereto, are said to run with 
the land and bind the assignees. The principle 
was established in the leading case known 
as Spencer’s case (10) and has been ex- 
haustively discussed in various oases 
whioh need not be enumerated here. It is 
sufficient to say that the oases establish 
that to run with the land, a oovenant 
must necessarily affect the nature, quality 
or value of the thing demised, independent- 
ly of collateral circumstances, or affect 
the mode of enjoyment The oovenant in 
question is found in most mining leases 
and is very necessary for the protection, 
not only of the property demised, but of 
the neighbouring colliery. It is intended 
to prevent spread of fire and influx of 
water. Can it be suggested that the co- 
venant does not necessarily affect the 
nature, quality or value of the thing 
demised or affect the mode of enjoyment. 
In my view, only one answer is possible, 
and that is, that no such suggestion can 
be made. 


I confess that I had some doubts & 
regards the plaintiff Company’s portion 
of the barrier, not due to the argumen 
advanced before us on behalf of the r ® 
spondent,' but due to the faet that tba 
portion of the barrier is not part °f * ® 
thing demised. So far as the argomen 
before us is concerned, it is met by tn 
form of the oovenant itself. The eovenan 
is not only not tj work the covenantor s 


(10) 1 Sm. L. 0., llth Ed., 55; 5 Ooke! Rep 
E..B.J72. 


. 10s 77 
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portion of the barrier, but not to “en* 
oroaoh upon the said Bundh.” The “ said 
Bundh” is a barrier 30 feet broad, 15 feet 
on the defendant’s portion cf the property 
and 15 feet on plaintiff Company’s portion. 
Therefore, the argument advanced before 
us on behalf of the respondent does not 
bress me at all. The oovenant is wide 
enough to cover the entire barrier. What 
pressed me is this. Is the defendant 
liable on the oovenant for doing someting 
not on the land demised, but on the 
neighbouring land? Having considered the 
matter very carefully, I have oome to 
the conclusion that he is. It seems to me 
that Ricketts v. Enfield Churchwardens 
vll) is directly in point. By deed 

made between the Churoh Wardens 
of the one part and one Battley of the 
other part, the Churoh Wardens demised to 
Battley a parcel of land, subject to the 
oovenant on the part of Battley that he 
woald not erect or set up aoy seotion, 
building or projection between the front 
boundary line of the land demised and a 
line demarcated on the plan as building 
line, euoh line being drawn at a distanoe 
of 30 feet from the said front boun- 
dary line. This thirty feet was, therefore, 
the lessee’s portion of the barrier. The 
Churoh Wardens on their part covenant- 
ed that they or their assigns will not 
ereot or permit to be erected on the ad- 
joining land of the Church Wardens lying 
between the western boundary of the land 
demised and a point of 110 feet each of .a 
road any erection, building or projection 
between the front boundary line of the 
adjoining lane and a building drawn at 
a distanoe of 30 feet from the said 
boundary line. This thirty feet was the 
lessor’s portion of the barrier. Thereafter 
the Church Wardens entered into a build- 
ing agreement with one Thomas with 
respect to the plot of land adjoining the 
west side of Battley’s premises. Thomas 
ereoted a building, a portion of whioh 
consisting of a square bay projected some 
4 feet beyond the building line. The 
plaintiff, as the assignee of Battley, brought 
an aotion on the covenant against the Church 
■Wardens. It was argued that the oove- 
nant did not directly touoh or concern 

(U) (1909) 1 Ch. D. 514; 78 l. .1. Ok. 294; 100 h. T. 


the thing demised inasmuch as the plaintiff 
complained of something done, not on 
the land demised, but on the neigh- 
bouring land. That is precisely the 

point here. That argument was negatived 
by Neville, J. That learned Judge, following 
the dictum of Lord Collins in Dewar v, 
Goodman (12) held, that, as between land- 
lord and tenant, a oovenant may touoh 
and ooneern the land demised, although 
nothing has to be done on the land de- 
mised. . The question is, does it affect the 

nature, quality or value of the thing de- 
mised. In my opinion it does, beoause 

the invasion of the barrier involves a 
corresponding risk to the thing demised. 
In my opinion, the oovenant in question 
is a oovenant that runs with the land and 
would bind the defendant, provided he is an 
assignee of the term. 

This brings me to the argument that 
the defendant is an under-lessee and not 
an assigoeeand is, therefore, not liable on 
the oovenant. The proper test to be applied, 
when a question of this nature is raised, 
is to see whether the lessee under the 
head lease has parted with his whole in- 
terest or with a greater interest than he 
himself possessed. If he has, theu the 
instrument of transfer, by whatever name 
it may be called, is in reality an assign- 
ment. Beardman v. Wilson (13). The docu- 
ments in the case show that Golap Chander 
Sarkar parted in favour of Ram Lai Sinha 
with every interest that he had in the 
land demised and that Ram Lai Sinha 
likewise parted in favour of the defendant 
with his whole interest in the land de- 
mised. But it was urged on behalf of the 
defendant that the defendant reserved to 
himself the right to surrender the land 
whenever he thought it necessary to wind 
up hi9 business. In my view, the right to 
surrender does not make the lease any 
the les3 a permanent lease. There is in 
every lease — and permanent leases do not 
form an exception — a right inherent in the 
lessor to re enter in oase the lessee breaks 
an express condition whioh provides that 
on breach thereof the lessor may re-enter. 
Such an express condition will not make 
the lease any the less a permanent leann 

2i SMS? m°- 72i 78 L - J ' K ' B - m ‘ 100 «- T ' 

^‘ 3 L7 ( W 6 R. 54°' P - 571 38 L ' J - °- P - 91 > “*■ 
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The lease, in my view, is a permanent 
lease, snbjeot to aD express condition that 
the lessee would be at liberty to surrender 
if it beoame necessary for him to wind 
up bis business. There is authority for 
the view that a lease for the whole term 
but subject to a power to re-enter on non- 
payment of rent operates as an assignment 
and not as an under-lease. See Palmer v. 
Edwards (14). In my view a lease of the 
entire interest of the lessee, snbjeot to a 
power to surrender, stands exactly on the 
same footing. Snob a lease woald, therefore, 
operate as an assignment and not as an 
under-lease. It follows, therefore, that the 
defendant is liable on the oovenant, and 
liable for the invasion of the plaintiff 
Company’s portion of the barrier as well 
as for that of his own portion. 

It seems to me, however, that whether 
the oovenant runs or does not run with 
the land, and whether the interest of the 
defendant is that of an under- lessee or 
that of an assignee, the defendant is 
liable on the oovenant on the principle laid 
down in Tulk v. Moxhay (15). The oovenant, 
though affirmative in form, is negative in 
substanoe. It is a restrictive oonvenant; 
it restricts the right of the lessee to 
oonduot his mining operations in any portion 
of the barrier. By reason of the equitable 
doctrine of notice, the assignee — and it has 
been h«ld an under- lessee, see John Brothers 

Aberqarw Brewery Oompany v. holmes (16) 

may stand on the same footing with regard to 
. collateral covenants, provided they are negative 
in substanoe, as with regard to those which 
actually concern the thing demised. The 
doctrine is founded on the principle that 
if an equity is attached to property by 
the owner, no one purchasing or taking 
an under-lease with notioe of that equity 
can stand in a different situation from 
the party from whom he purchased or 
took an under-lease. As Lord Chancellor 
Cottenham pointed out in Tulk v. Moxhay 
(15), If that , namely, the argument 
that the purchaser was not bound by any 
oovenant that did not run with the land 
“if that were so, it would be impossible 

(14, 0783; 1 Dongl. 187; 99 E. R. 122. 

05; llo48) 2 JPh. 774; 41 E. tt. 1143; 1 Ha. & 
Tw. 105; 18 L. J. Cli. 83; 12 L. T. (o. a.; 46 ; Id Jur. 
(o. s.; 89; 78 R. R. 81). 

v 16i (190o; ICh. 188; 69 L. J. Ch. 148; 81 L. T. 
771; 48 W. K. 236; 64 J. P 152. 


for an owner of land to sell part of it 
without incurring the risk of rendering 
what he retains worthless,” Oo this 
principle it has been held that an under* 
lessee will inoar liability on oonveuauts of 
a restrictive character of which notice, either 
aotual or constructive, can be imputed to 
him, “the burden of the restrictive cove 1 
nant being an equitable interest in the 
land inhering in and annsxed to the land.” 

That being so, the question arises whe- 
ther the defendant has notioe, either actual 
or oonstruotive, of the oovenant contained 
in the lease of Golap Chander Sarkar. In 
my view, every person who acquires a 
leasehold interest is bound to investigate 
the title of his lessor and is affeoted 
with constructive notioe of any oovenant 
contained in any document forming part 
of the ohain of title of his lessor. Now, 
what are the documents forming ohain 
of title of his lessor? Clearly the lease 
executed by Golap Chander Sarkar in 
favour of his lessor Ram Lai Sinha and 
the lease exeouted by Messrs. Laik and 
Banerji in favour of Golap Chander 
Sarkar. There is, in the defendant’s 
own lease, a dear reference to the lease 
exeouted in favour of his lessor. The de- 
fendant binds himself to pay to Golap 
Chander Sarkar direotly the rent, royalty 
and commission payable by his lessor to 
Golap Chander Sarkar. Surely there was 
an obligation on him to examine the lease 
by virtue of which his lessor was in 
possession. That lease would at once give 
him notioe of the oovenant which is fully 
set out in paragraph 7. There is 
authority for the proposition that an under- 
lessee has oonstruotive notioe of the 
covenants of the head lease where the under 
lessor, on the face of the under-lease, appears 
himself to be holding under a lease. Tritton 
v. Bankart 117). Even if it were held that 
the defendant is not even an under- 
lessee but a mere oooupier under a lease, he 
would still be bound by the oovenant, on 
the principle that if a person by the leave 
of another who is bound by a covenant as 
to the use of land enters into possession 
with notice of the obligation, he will be 
restrained from violating that covenant, 
Mander v. Falcke (18). 

(17; (1887; 66 L. T. 306; 35 W. R. 474. 

(18; (1891) 2 Ch. D. 554; 65 L. T. 203. 
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•“ l hold that the defendant is hound by 
the oovenant respecting the barrier, that 
he has broken that oovenant and that the 
plaintiff Company is entitled to damages 
for breaoh of the oovenant. 

I now oome to the question of limitation. 
It was not oontended before us that the 
olaim for damages for breaoh of oovenant 
is barred by limitation. Obviously it is 
not, for six years’ rule applies under 
Artiole 116, Bat it was argued, and argued 
with great foroe and determination, that 
plaintiff Company’s olaim for damages for 
underground trespass is barred by limita- 
tion. 

In order to see whioh Artiole of the 
Limitation Aot applies to the plaintiff 
Company’s suit, it is neoessary to under- 
stand its oase. The suit is a snit for 
value of the ooal wrongfully out and 
appropriated by the defendant. It is, there- 
fore, an aotion in trover and, in my view, 
either Artiole 48 or 49 would apply. It was 
argued that the aotion is one really for 
compensation for trespass upon immoveable 
property, but, in my view, although the 
plaintiff Company was entitled to main- 
tain suoh an aotioD, it is not one whioh 
it has aotually brought, it is not suing 
for injury to the immoveable property, bat 
for value of the ooal removed by the 
defendant and converted to his use. Iden- 
tically the same view was taken by Jenkins, 
0. J., in the case of Jadu Nath v. Hart 
Kat (19). 

. It is now important to consider whether 
Artiole 48 or 49 applies, for the starting 
points are different. It seems to me that 
Artiole 48 is a special seotion, whereas Article 
49 is a general seotion and the well estab- 
lished rule is that where the speoial provision 
applies, the general provision doe 9 not apply, 
even though the words employed are wide 
enough to oover the oase. Now Artiole 4S 
deals only with specific moveable property 
whioh falls under one of two olasses, namely, 

(1) suoh property as has been lost or 

(2) as has been acquired by (a) theft, ( b ) 
dishonest misappropriation or (c) conversion. 
No other kind of moveable property is 
affected by this artiole. If the oase is not 
covered by Artiole 48, then undoubtedly 

(19) 13 lad Ca3. 2 >3; 17 0. L. J. 203; 17 0 . W. N. 
80fi. 


Artiole 49 will apply, but in my view Artiole 
48 applies. What is the plaintiff Company’s 
complaint? That the defendant has broken the 
barrier, severed the ooal from the property 
in possession of the plaintiff Company, and 
has carried it away. That is theft, pure and 
simple, or conversion. The defendant knew 
that he had overstepped the boundary, hia 
own working plans, Exhibit 41 and 24, are 
oonolusive on the point, it may be urged, 
however, that as the plaintiff Company was 
not actually working that identical porti<pn 
of the colliery, it could not be said to be in 
possession of it. There is no substance in the 
argument. It will be remembered that there 
was aotual demarcation by boundary pillars 
between the land demised and the remaining 
portion of Mouza Lodna. There is ample 
evidenoe, and that from the side of the 

defendant himself, that the parties took 
possession by the boundary pillars. It has 
been held that if a person having title to all 
the seams of the ooal under a defined surface 
enters upon one seam, he will be taken to be 
in possession of all the seams over whioh he 
has title. Low Moor Co ., v. Stanley Coal 

Co. (20), Low Moor Oo. v. Stanley Goal 

Co. (21), Davis v. Shepherd (6). Therefore, 

the plaintiff Company wa9 in possession of 
the ooal as severed and removed by the 
defendant. The defendant, on his own 
working plan, was aware of his unauthorised 
intrusion upon the possession of the plain- 
tiff Company. In my opinion his aot is 
theft, pure and simple. 

If that is objected to by the defendant, 
the plaintiff’s aotion is undoubtedly an action 
whioh at common law would be called au 
action in trover, a remedy available to the 
aggrieved party to recover the value of 
personal ohattels converted by another to 
his own use. As will be found in a well- 
known work on Torts, An aot of conver- 
sion may be committed (1) when pro- 
perty is wrongfully taken, (2) when it is 
wrongfully parted with, (3) when it is 
wrongfully sold in market overt although 
not delivered, (4) when it is wrongfully 
retained, and (5) when it is wrongfully des- 
troyed or obanged in nature. Any one who 
without authority takes possession of an- 
other man’s goods with the intention of 

(20) (1675) 33 L. T. 436. 

(21) <1876; 31 L. T. 186. 
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asserting some right or dominion over them 
is prima facie guilty of conversion.” (Clerk 
and Lindsell or Torts, 6th Edition, page 
252.) That is exactly the oomplaint which 
the plaintiff Company makes against the 
defendant. Its complaint is that the defend- 
ant has without authority taken possession 
of the ooal belonging to the plaintiff Com- 
pany with the intention of asserting some 
right or dominion over them. The plaintiff 
Company is, therefore, charging the defend- 
ant with conversion. Does Article 48 or 
Article 49 apply? 

lf> will be notioed that the word Conver- 
sion’ is used by the Legislature in Article 
48; it finds no place in Artiole 49. It must 
be presumed that when the Legislature has 
deliberately used a term whioh has a known 
legal significance in law, it has attaohed to 
that term that known legal significance. 
In my opinion, therefore, .the plaintiff Com- 
pany’s suit falls under Artiole 48 of the 
Limitation Act and time began to run when 
the plaintiff Company first learnt in whose 
possession the ooal removed was. If that 
be so, it is oonceded that the plaintiff 
Company’s suit is within time. 


Even if Artiole 49 applies, the plaint 
Company’s suit is still within time. F 
this purpose it will be neoessary to com 
der the evidence somewhat in deta 
especially the working plans of the defen 
ant. The plaintiff Company is unable 
give the date of actual encroachment, b 
it says that the ooal must have be, 
removed after the 4fch February 190 

, aft6r the oon >menoeme 
of the defendant’s lease. It ought to 

mentioned here that although the defen 

ants lease is dated the 4th Februa 

i , y , he m possession of the demiV 
land certainly in 1906, perhaps earlu 
nnder a license from Ram Lall Sink 
The action was brought in the Calout 
High Court on the 19th January 19 
That suit was dismissed on the 20 
February 1912, the Court being of opinit 
that it had no jurisdiction to try tl 
suit. The suit was re-filed in Pnrulia < 
the 10th June 1912. Provided the plain 
iff Company makes good its point th 
the plaintiff Company actually extract! 
ooal after the 4th February 1909, the an 
is well within time, as the plainti 
Company would be entitled to have tl 


time from the I9th January 1911 to the 20th 
February 1912 excluded from calculation. 

Mr. MorrisoD, the general manager of 
the plaintiff Company, discovered the en- 
croachment on the 25th July 1910, Mr. 
Morrison’s letter to Messrs. Turner Morrison 
& Co., dated the 25th July 1910, is of 
importance. It runs as follows: — 

“Dear Sirs, 

This morning Mr. Argyle and I inspected 
Babu B. B. Bose’s Lodna Colliery. 

The manager could or would not produoe 
the working plan, but he produced what 
he oalled a working tracing whioh was so 
neatly out off by the barrier that it aroused 
my suspicions of enoroaohment. 

On inspecting the workings we found 
that they extend well over the barrier in 
places into our property. 

The enoroaohment appears to me to be 
quite a serious one and I will be glad if 
we will get Babu B. B. Bose to produoe 
the plan from whioh the above-mentioned 
tracing was made, also his written per- 
mission for our surveyors to survey his 
workings. 

The matter is most urgent as the dip 
workings are rapidly filling with water. 

Should he hesitate to give necessary 
permission we must take legal proceedings 
at once”. 

On receipt of this letter Messrs. Turner 
Morrison <fc Co. had an interview with 
the defendant. The result of the inter- 
view is set out in Mr. Lindsay’s letter 
to Mr. Thomson, dated the 26th July 1910, 
whioh runs as follows: — 

My dear Thomson, 

Further to our official letters of date. 
B, B. Bose has been in and says that 
he is writing this evening instructing his 
manager to hand you over the working plans 
of the Colliery. He tells me that he 
first found out about the enoroaohment in 
the month of May after he had engaged a 
new surveyor and that he was having a 
fresh plan made whioh is not yet com- 
pleted. He says that the enoroaohment 
was due to the malice of his old surveyor 
who misled him as regards the workings. 
He states that three galleries only have 
been driven about 7-8-10 feet through the 
barrier. Whether he hoped that the water 
would hide his misdeeds goodness knows. 
Anyhow he will probably try and delay 
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things until his surveyor returns from 
work he is doing at Sitarampore. This 
should not interfere with you. as he says 
he is also instruoting his manager to give 
you every assistanoe you may require". 

The defendant himself on the 27th July 
wrote the following letter to Messrs. 
Turner Morrison <fc Go.: — 

“ Dear Sirs, 

With reference to your letter and my 
interview of yesterday, I beg to inform you 
that as desired by you I have instructed 
my Colliery manager to submit the working 
plans to your manager and further instructed 
him to allow your manager to inspeot my 
mines whenever required”. 

Two points are established in the 
correspondence ; first, that the defendant 
admitted the enoroaohment to the 
plaintiff Company and said that he found 
it out only in the month of May, and, 
secondly, that he promised to hand over his 
working plans to the plaintiff Company. 

The defendant’s case is that the enoroaoh- 
ment, if any, took place before 1906, that 
a plan prepared by R. L. Dey (Exhibit 41) 
was his only working plan and that Exhibit 
24 known as Sudhamoy’s plan, upon which 
the plaintiff Company strongly relies, was 
not his working plan. 

The plaintiff Company’s oa9e is that 
Sudbamoy’s plan Exhibit 24 came into opera- 
tion a9 the working plan from October 
1909, that till it came into operation, R. 
L. Dey’s plan Exhibit 41 was the working 
plan of the defendant, that anything which 
does not appear in Exhibit 41 but does appear 
in Exhibit 24, must have been after April 
1909 inasmuch as under the rules 
framed under a Statute the working plan 
must show workings within six months 
and that, therefore, coal has been extracted 
from the disputed area after April 1909. 
A comparison of the two maps makes the 
plaintiff Company’s point perfectly clear. 
Exhibit 41 does not shew any enoroaohment 
whereas Exhibit 24 does. 

It ie relevant to ask, when did the 
enoroaohment take place ? The defendant 
says, if it took plaoe at all, it must have 
taken plaoe before 1906. Exhibit 41, which 
was his working plan in 1906 and con- 
tinued to be the working plan up to 
Ootober 1909, oontradiots that oase at onoe. 
A working plaD, if it is to be of any 


value, must shew the workings. Even the 
defendant admits that- a working plan must 
shew workings as they prooeed. It follows, 
therefore, that the encroachment did not 
take plaoe in 1906, and oould not have 
taken plaoe within six months of the time 
when Exhibit 41 oeasecl to be operative. 

The defendant’s oase of oourse is that 
Exhibit 41 is still his working plan. Exhibit 
41 oontradiots that oase, beoause even now 
the enoroaohraonts are not shewn in Exhibit 
41. Obviously some other plan came into 
operation as a working plan. Plaintiff 
Company says that Exhibit 24 is that 
plan. If Exhibit 24 is the working plan 
of the defendant, that concludes the 
matter. 

It is necessary then to enquire what 
view the defendant himself takes of this 
plan. He admits that Sudhamoy prepared 
the plan Exhibit 24 for him. He says 
that he commissioned Sudhamoy to 

prepare this plan after his lease on the 
4th February 1909, and that Sudbamony 
took 7 or 8 months to prepare the plan. 
The plan was, therefore, ready some time 
in September or Ootober 1909. Under the 
rules framed under a Statute working plans 
have to be produced for the inspection of 
the Mining Engineer from time to time. The 
defendant admits that he produced Exhibit 
24 for the inspection of Mr. Adam, the 
Chief Inspector of Mines, in 1911 or 1912. 
From the evidence of Mr. SimpsoD, 
Inspector of Mines and a mining specialist 
to the Government of India, I am 

satisfied that Exhibit 24 was produced 
before him for his inspection. It is 

difficult to understand why Exhibit 24 
should have been produced before them if 
it were not the working plan of the defend- 
ant. Referenoe has already been made to 
Exhibit 15, the letter of the defendant 
to Messrs. Turner Morrison & Co., 
in whiob he undertook to send his working 
plans (not plan) to Messrs. Turner 
Morrison & .Co. He did in fact send not 
only Exhibit 41 but also Exhibit 24 to 
them. On the date of that letter, that 
is to say the 27th July 1910, he un- 
doubtedly thought that Exhibit 24 was his 
working plan. In my view, it is established 
that Exhibit 41 was the working plan 
of the defendant until Exhibit 24 was 
ready and that from that time, that is to say, 
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September or Ootober 1CC9, Exhibit 24 was 
the working plan of the defendant. 

If that be bo, then any enoroaohment 
whioh is not shown in Exhibit 41 bat 
whioh is showD in Exhibit 24 mast have 
been oommitteJ since April 1909, sinoe 
Exhibit 41 oeased to be operative in 
September or October 1909, and sinoe, 
under the rales, Exhibit 41 was bound 
to shew the workings oorreotly within 
six months. Exhibit 41 does not show any 
enoroaohment by the defendant ; Exhibit 2fc 
shews the whole of the enoroaohment. It 
follows, therefore, that the enoroaohment by 
the defendant has taken plaoe sinoe April 
1909, and that the plaintiff Company’s suit 
is within time. 

Great relianoe was plaoed on the evidenoe 
of Sadhamoy that Exhibit 41 was the 
only working plan of the defendant’s 
Colliery when he propared the plan of seam 
No. 12. In order to appreciate this 
evidenoe it is necessary to understand that 
we have in this suit nothing to do with 
seam No. 12. We are concerned only with 
seam No. 14. His evidenoe is that he 
first prepared Exhibit 24 whioh is the map 
of seam No. 14. This is not disputed 
by the defendant. After preparing Exhibit 
24 he prepared another plan of seam No. 
12. As I understand his evidenoe, it oomes 
to this, that Exhibit 41 was the only 
working plan of seam No. 12 while he was 
preparing the plan of seam No. 12. 

This point is made good on a comparison 
of Exhibit 21 and Exhibit 4i. Exhibit 21 is 
aoopy of Exhibit 41 whioh the defendant 
supplied to the plaintiff Company in 1906. 
It does not show any working cf seam 
No. 12. Exhibit 41 whioh was supplied 
to the plaintiff Company in 1910 shews 
working of seam No. 12. Exhibit 24 
does not shew any working of seam No 
12. It follows, therefore, that though from 
September or Ootober Exhibit 41 ceased 
to * be the working plan of seam 
No. 14 with whioh we are concerned 
in this suit, it oontinued to be the work- 
ing plan of seam No. 12 and was the only 
working plan of seam No. 12 while Sudba* 
rnoy was making the plan of seam No. 
12. This evidenoe, in my opinion, doe? not 
disoredit the case of the plaintiff Com- 


I oome to the conclusion that the plaintiff 
Company’s suit is within time and that it is 
entitled to recover damages from the defend- 
ant for the unauthorised extraotion and 
removal of the plaintiff Company’s coal. 

It is neoessary now to oonsider the form 
of the deoree to whioh the plaintiff Company 
is entitled. It is entitled to a deolaration that 
the red line in Exhibit 18 is the bound* 
ary line between the lands demised and 
the remaining 12 anna9 15 gandas of 
Mocza Lodna in the possession • of the 
plaintiff Company. It is also entitled to 
reoover damages from the defendant for 
breaoh of oovenant and for the removal 
of the plaintiff Company’s ooal. The 
issue as to damages has not been deter* 
mined by the learned Subordinate Judge, 
and it will, therefore, be neoessary to re- 
mand the oaee to the lower Court for the 
trial of that issue. So far as the question 
of damages for breaoh of oovenant is con- 
cerned, the Court below in fixing the 
amount will be guided by seotion 73 of 
the Indian Contract Aot. So far as the 
question of damages for the conversion is 
concerned, the matter is of some difficulty. 
The plaintiff Company is in any event en* 
titled to the market value at the pit’s 
mouth of the ooal worked and gotten by 
the defendant from the plaintiff Company’s 
mine. The question ip, is the defendant 
entitled to all just allowances for the costs 
and expenses inourred by him in bringing 
• suoh ooal to the pit’s month, including the 
cost of getting or severing the coal* The 
Courts in England have adopted two rules, 
known as the harsher and the milder rule, 
according as the defendant’s aot has been 
mala fide and bona fide. If he has aoted 
fairly and honestly,” or “inadvertently,” or 
under 'a mere mistake” or under a “ bona 
fide belief of title,” be has usually been 
allowed the expense both of getting and 
severing and also of bringing to bank. If» 
on the other hand, the defendant has aoted 
without any colour of title,” or “in ft 
manner wholly unauthorised and unlawful *' 
or if his oonduot was * negligent” or “wil* 
ful,” he has been held not entitled to an 
allowance for getting and severing though, 
in many oases, he has been allowed the 
( xpenee of getting to bank. In my view it 
cannot be said that the defendant aoted 
fairly and honestly or under a "ifawi fiw 
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belie! of title”. Tbe belie! o! title 
followed the conversion — it did not pre- 
oede it. No question as to the area demised 
was raised by the defendant until the con- 
version was diseovered. He oannot be said 
to have aoted "fairly and honestly” when 
Exhibit 41 gave him dear notice that he 
had reached the barrier. Nor do I see how 
he may be held to have aoted "inadvertently” 
or under a mere mistake.” It may be that 
he was misled by his surveyor who had a 
malice against him. That was his first 
line of defenoe whioh he put forward to 
the plaintiff Company. If that were his 
defenoe in Court, I would undoubtedly have 
adopted the milder rule in assessing 
damages. That defence not having been put 
forward, I am bound to hold on Exhibit 41 
that the defendant has aotel deliberately 
and that the aot was a wilful one. Hav- 
ing considered the matter very carefully, I 
am of opinion that the plaintiff Company 
is entitled to the value at the pit’s mouth 
of the coal worked and gotten by tbe 
defendant from the plaintiff Company’s 
mine, making to the defendant all just 
allowance for the cost and expenses in- 
curred by him in bringing such coal to the 
pit’s mouth but not including the cost of 
getting or severing the coal. 

We set aside the judgment and decree 
of the Court below and allow this appeal. 

The plaintiff Company is entitled to a 
declaration as aforesaid and to a finding by 
the Court below (l) as to the damages 
sustained by the plaintiff Company by 
reason of the breach of covenant on the 
part of the defendant and (2) as to the 
market value at the pit’s mouth of the 
coal worked and gotten by the defendant 
from the plaintiff Company’s mine, making 
to the defendant all just allowances for 
the costs and expenses incurred by him in 
bringing such coal to the pit’s mouth, but 
not including the cost of getting or sever- 
ing the coal. The Coart below will try 
this issue with all convenient speed on the 
materials in the record without giving 
parties opportunity to adduce farther evi- 
dence on the subjeot and return its find- 
ing to this Court within two months from 
the time it reoeives the record from this 
Cocrfc. 

The plaintiff Company is entitled t:> oo^ts 


here and in the Court below from the defend- 
ant. 

Foster, J. — Tbe suit cut of whioh this 
appeal arises waB between two neighbouring 
Colliery owners within Monza Lodna in the 
distriot of Manbhom; the plaintiff being the 
snooessor in-interest of the lessor of defend- 
ant No. 2 Golap Chander Sarkar (who 
is since dead, his son being substituted). 
In 1894 Raja Jay Mangal Singh as proprietor 
of the whole Parganna of Jharia made a 
Mokarrari settlement of the underground 
ooal of Mcuzi Lodna with Jadab Lall 
Banerji and his partner Ambika Charan 
Laik by two leases, each oovering an eight- 
anna share dated the 30th July and the 1st 
August. In 1896 on the 14th April the 
said firm Laik and Banerji granted a Dar- 
Mokarrari of 3-annas 3-pies share of Lodna 
sub soil to Golap Chander Sarkar whom tbe 
plaintiffs style pro form a defendant, This 
Dar- Mokarrari settlement was the outcome 
of the mediation of arbitrators in a dispute 
as to title. In 1899 on the 30th Septem- 
ber Golap Chander Sarkar exeouted a sub- 
lease of his interest in favour of Ram Lall 
Sinha, who is aLo styled pro forma defendant. 
In 1909 on the 4th February Ram Lall 
Singh made a settlement of his interest in 
Lodna with Bepin Behari Bose, who is 
described in tbe plaint as the principle 
defendant. The Mokarrari interest whioh 
Laik and Banerji obtained from the 
Raja in 1894 has also passed by sub in- 
feudation to the plaintiff Company, Messrs. 
Turner Mcrrison & Co. having in February 
1898 exeouted an indenture admitting that 
they had acqaired a Dar- Mokarrari of 
Lodna and other villages on behalf of tbe 
plaintiff Company from Laik and Banerji. 
Thus, for all practical purposes, the plaintiff 
Company may be admitted to be entitled 
to 16 annas of ' the sub-soil of Monza 
Lodna subjeot to the lease of 3 annas 
3 pies whioh has now passed to the 
principal defendant Bepin Behari Bose. 
The plaintiff alleges trespass by the 
principal defendant beyond the defendants’ 
boundary, and breaoh of covenant in 
respect of a barrier stipulated for in the 
lease of 18J6 to Golap Chander Sarkar: 
and the Company seeks damages therefor, 
after a declaration that a red line drawn 
on a plan marked ‘A’ (Exhibit 18 in the 
suit) is the oorreot boundary between 3- 
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annas 3-pies share of the defendants and 12- 
annas 9-pies share of the plaintiffs The 
alleged encroachments are depioted in a plan 
marked *B* attaohed to the plaint (Exhibit 
17- A of the suit). 

Before considering the issues whioh arise 
in the suit l propose to set out the princi- 
pal facts whioh have brought the present 
dispute into this Court. In this judgment the 
pages quoted are the pages of the paper book. 

On the 26th July 1910, Mr. Thomson, 
the general manager of the Lodna Colliery, 
wrote to Messrs. Turner Morrison & Co., 
the managing agents of the Company, that 
he and another had on the date of the letter 
inspected Bahu Bepin Behari Bose’s Colliery 
in Lodna and had asked for the working 
plan. When only' a tracing was produced 
whioh shewed the galleries out off by the 
line of barrier, his apprehension was aroused 
that in fact the workings had transgressed 
the barrier. He then inspected the workings 
and found that they extended well over the 
barrier and in plaoes right into the plaint- 
iff’s property (Exhibit 4, P. 25), Inter- 
views followed between Turner Morrison 
A Oo. and Babu Bepin Behari in Calcutta. In 
October Babu Bepin Behari Bose moved bis les- 
sor Ram Lai Sinha to appeal to Babu Colap 
Chander Sarkar to address Messrs. Turner 
Morrison & Co. on the question of the 
correctness of the south boundary of the 
3 annas 3-pies share (P. H8), and there- 
upon Babu Golap Chander Sarkar 
wrote a letter to Messrs. Turner Morrison 
& Co. requesting them to have the area 
tested (P. 44). In the following December 
Messrs. Turner Morrison A Co. wrote an 
important letter, Exhibit 85, to Babu 
Golap Chander Sarkar definitely refusing 
to oonBider the demarcation of the 3 -annas 
3- pies share and setting out their case in 
the same manner as it is set out in the 
plaint. A little more than a month later 
on the 19th January 1911 the Lodna 
Colliery Co., Ld., filed a plaint in the 
Caleutta High Court making Bepin Behari 
Bose sole defendant (P. 31). In the sub- 
sequent proceedings two questions were 
considered by the Judges sitting on the 
Original Side, firstly, whether inspection 
should be granted to the plaintiffs (P. 82), 
and secondly, whether the Court had 
jurisdiction (P. 80). Inspection was refused, 
the defendant Bepin Behari Bose having ad- 


mitted the correctness of the plan annexed 
to the plaint in respect of the underground 
working. The plaint was returned to the 
plaintiff in the seoond proceeding on the 
ground that the Court had no jurisdiction; 
the date of this is 27th February 1912. On 
the 10th June 1912 the suit out of whioh 
this appeal arises was instituted in the 
Subordinate Judge’s Court at Parulia and 
damages were sought against the principal 
defendantBepin BehariBose, the other defend- 
ants being expressly added only pro forma. 

The principal defendant Bepin Behari 
Bose tiled a written statement, in whioh it 
was contended that the plaintiff had no 
cause of action and had not clearly stated 
the time when the alleged oause of action 
aoorued; that the suit was barred by 
limitation; that the plaintiff had inoorreotly 
described the boundaries of the defendant’s 
demise, the south boundry being in fact a 
line fixed by arbitrators in 1895 and the 
north and west boundary being a line of 
pillars shewing the limits of possession 
given by his lessor to Golap Chander 
Sarkar in I89d; that the plan on whioh 
the red line is drawn is no part of the 
lease to Golap Chander Sarkar, is incorrect 
in itself, was signed by the person con- 
nected with Golap Chander Sarkar the 
demisee only because of misrepresentation, 
and in any case is not binding upon the 
defendant Bepin Behari Bose. The defend- 
ant denied the alleged trespass and con- 
tended that in any oase the land coloured 
red in the plan B (Exhibit 17A of the 
suit) was part of the defendant’s area and 
so there had been no trespass; that the 
defendant’s aots weie always under the 
inspection and within the knowledge of 
the plaintiff Company; that the suit based 
on the covenant for a barrier cannot stand 
against the defendant, and in any case the 
arbitrators’ line being the proper demarcation, 
there has been no trespass in respect of the 
barrier alleged in the plaint; that the two plans 
are incorrect, and the damages are incorrectly 
estimated. Golap Chander Sarkar also filed a 
written statement to approximately the same 
effeot, and he filed with his written statement 
a plan marked ‘A*, whioh is now Exhibit B 
of the suit and whioh purports to shew 
the line fixed by the arbitrators in December 
1895. He also pleads non-liability and 
urges that the plaintiff’s ‘A* (Exhibit 18) 
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to do this is to be found in this lease of 


is invalid for want of registration. The 
written statement of Ram Lall Sinha is in 
similar terms. . 

On these pleadings the issses iD whioh 
Questions of faot are involved are Nos. 3, 

8 and 16, 13 and 19 as framed in the lower 
Court. Issue No. 3 refers to the question 
of limitation, issues Nos. 8 and 16 to the 
question of trespass, issne No. 13 to the 
question of breaoh of covenant and issue 
No. 19 to the relief to whioh plaintiff is 
entitled. 

The learned Subordinate Judge dismissed 
the suit with oosts to eaoh of the defendants 
on the 30th Maroh 1916. He found that the 
plaintiff’s documents filed with the plaint 
were inoorreot, and be relied upon certain 
admissions made in the deposition of Mr. 
Thomson, the Company’s local agent. He did 
not find that the rest of the evidence was suffi- 
ciently reliable to prove the plaintiff’s allege! 
boundary. He also relied upon the report and 
the plans of the Pleader commissioner in 
the suit and found positively that the defend- 
ants had proved that the area demised was 
bounded in the manner described in the 
written statements. He also held that the 
suit was barred by limitation. Against this 
decision the plaintiff Company has appealed. 

Before discussing the pertinent issues, it is 
necessary to deal as oonoisely as possible with 
the faots disolosed in the oral evidence adduc- 
ed by the parties, reserving, however, for its 
proper plaoethequestion whether the plaintiff’s 
maps, boundary stated and area are oorreot. 

The first witness for the plaintiff is Mr, 
Thomson. He says that a month after he 
oame to Lodna, that is, in July 1897, be 
employed one Narendra Nath Mukerjee to 
demarcate the defendant’s blook. On behalf 
of Golap Chander Sarkar, Golap’s son, 
Jatindra Nath Sarkar, was present as 
agent and representative, and Mr. 
Thomson himself represented Messrs. 
Turner Morrison & Co. Mr. Thomson 
first took the position of incline No. 1 
within the 12-annas 9-pies share and 
after measuring 325 feet perpendioular dis- 
tance therefrom be drew a line on a traoe 
of the revenue survey east and west and 
found that the area enolosed slightly 
exoeeded 190 bighas 7 cottahs 7 chattaks ; 
and thereupon be drew another line slightly 
to the north so as to inolude the pro- 
per area. The reason whioh impelled him 


1896, (Exhibit I) (page 153) to Golap 
Chander Sarkar, where it is stated that 
arbitrators had drawn a line at a distanoe 
of 325 feet to the north of the Company’s 
incline No 1, and that the 3 annas 3- 
pies share represented an area rf IsO 
bighas 7 cottas 7 chattaks on the revenue 
survey map. After this was done, Narendra 
Nath Mukerjee planted posts along the 
line on the ground itself and Mr. Thom- 
son checked the line and found it oorreot. 
Thereupon copies of the revenue survey 
map were prepared shewing the position 
of the demarcation, and one copy whioh 
is Exhibit 18 in the suit was signed by 
all concerned after Mr. Thomson had 
written out the certificate thereon. Mr. 
Thomson describes his disoovery of the 
encroachment in July 1910, and shows how 
the plaintiff managed to get from the 
defendant Bepin Behari Bose what he oalls 
the working plans of the defendants (Ex- 
hibit 41 and 24). Exhibit 24 was made 
in 1909, and shows extensive encroachment. 
Exhibit 41 was originally prepared in 1906 
and shews almost no euoroachment, there 
being numerous entries along the edge of 
the barrier of the words * stop galleries .’ 
Mr. Thomson says, owing to the rapid 
inflow of water into the workings on the 
south he could not test the whole of 
Exhibit 24, but he took it to be oorreot; 
and it is the basis upon whioh the claim 
in the plaint is filed and the source from 
whioh Exhibits 7 A and 17 A were taken. 
This plan Exhibit 24 was made for Bepin 
Behari Bose by a local surveyor Sudhamoy 
Dutt, who is plaintiff’s witness. Mr. Thom- 
son says that when the negotiations for a 
compromise fell through in August 1910, 
the defendants began to dispute the correct- 
ness of the area of the defendants’ alleged 
portion. Thereupon Mr. Thomson employed 
as assistant Mr. Murray in October 1910 
to make a plan (Exhibit 9). Mr. Thomson 
alleges that the barrier being necessary 
for safety of the plaintiff’s Colliery, the 
plaintiff has had to leave a new barrier 
adjacent south of the riobest seam in 
Lodna, No. 14, whioh lies in the western 
half of the Mouza. In cross examination 
Mr. Thomson fared badly ; I shall refer 
to this later in this judgment, I may 
say that his cross-examination took 7 days 
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and was conducted by a Pleader expert 
in survey. 

The next witness to be considered is 
Sudbamoy Dutt, who oommenoed his survey 
of the defendant’s Colliery in April 1909 
at the request of the defendant’s manager. 
Exhibit 2? is the plan so made, and it 
shews the trijunotional point on the river 
bank as in the enlarged revenue survey 
map, Exhibit 47. It also showed extensive 
transgression in the working of the defend- 
ant’s Colliery beyond the pillar line. 
Possibly rumours of this disoovery by 
Sudhamoy Dutt may have oome to the 
ears of the plaintiff Company’s looal 
employees, and this may be what led to Mr, 
Thomson’s action in July 1910. Sudhamoy 
states that the extreme southern galleries 
were so full of water that he had to have 
them pumped out and even then he had 
to work in places where the mud was knee 
deep. The learned Subordinate Judge has 
discredited this witness’s evidence on what 
appear to me to be insufficient reasons. 
Another map made by this witness is 
Exhibit 42. He made this in 1915, on 
behalf of one P. C. Roy, who had a dis 
pute with the defendant concerning the 
north-west boundary. 

The next witness of importance is 
Babu Laohmi Narain Sarkar, the Pleader 
commissioner. I shall disouss his evidenoe 
later. 

The next witness is Mr. Riobardson, the 
discussion of whose evidenoe, whioh is purely 
technical, I must also defer. 

I now oome to the defendants’ evidenoe. 
Golap Chander Sarkar, who was a dis- 
tinguished Vakil of the Caloutta High 
Court, was examined on commission. He 
describes the negotiations whioh led to his 
obtaining a leasehold interest in Lodna 
It appears that, before the Raja leased to 
Laik and Banerjee, odo Mukta Ram Sing.h 
Roy had taken what purported to be a 
lease of eight annas of Mouza Lodna 
sub-soil from certain potters (Kumhars) 
who claimed to have permanent heritable 
interest on the surface and underneath in 
eight annas of Mouza Lodna, scattered 
over various parts of the village. It will 
be remembered that at that time there 
was much uncertainty in Bengal in respect 
of title to the sub-soil. Mukta Ram Singh 


Roy’s olaims as lessee ultimately brought 
him in 1895 into conflict with Laik and 
Banerjee, who olaimed as lessees of the 
Raja, the Zemindar of Perganna Jharia. 
There followed a batch of suits under 
section 9 of the Specific Relief Act ; and 
Exhibit B of this case seems to have been 
originally a map filed in those suits to 
indicate the disputed properties. Two 
Pleaders, Babus Indra Nath Banerjee and 
Khifci Bnushan Mukherjee, intervened, and 
in Deoember 1895, a meeting was held at 
Jharia, at whioh Babu Golap Chander 
Sarkar passed a cheque for R 3 . 5,2C0 to 
Babu Jadab Lai Bannerjee, on the under- 
standing that Golap Chander Sarkar, as 
owner of a share in Mukta Ram Singh 
Roy’s lease, would be given a lease of a 
block defined by metes and bounds corre- 
sponding to a share of 3 annas 3 pies. 
The cheque book was shown in Court 
subsequently (P. 309). It appears from 
Golap Babu’s evidenoe, and the evidenoe 
may be aocepted in the absence of any 
serious contest, that the arbitrators then 
proceeded to Lcdna, and on Exhibit B 
above mentioned, after measurement of the 
ground, drew a line 325 feet perpendicu- 
larly from the month of inoline No. 1 to 
the north of Jadab Babu’s Colliery, Jadab 
Baba having insisted that this distance 
should be kept between the inoline and 
the south boundary of the 3-annas 3 pies 
share. On the line are the initials of Babu 
Khiti Bhushan Mukherjee and the date. 
This is the arbitrators’ line which the 
defendants assert was the finally fixed 
boundary on the south of the defendants’ 
allotted area ; and the defendants assert 
that whether that boundary was correctly 
or incorrectly laid it was definitely fixed 
in the lease Exhibit I as the south 
boundary ; the only proviso being that if 
the line was found when produced to 
enclose a less area than 1 90 bighas 7 
cottihs 7 chittak s, the area proportionate 
to 3-aoDas 3-piea share, the deficit would 
be made up to the north-west of the inoline, 
at least 325 feet from the inoline, on the 
selection of the lessee Golap Chander 
Sarkar. The witness states that after the 
lease to Golap was executed in the follow- 
ing April, Jadab Babu transferred his whole 
interest to Messrs. Turner Morrison & Co., 
and Messrs. Turner Morrison fy Co f w*ot<l 
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inviting him to send a surveyor for 

measurement aooording to the terms 
of their lease, in oollaboration with their 
surveyor. That invitation is Exhibit D 
(P. 150) and it fixes the date of the 
joint survey as Saturday the 17th July. 
In answer to this letter Golap Baba 
wrote to Messrs* Turner Morrison & 
Co. that he reposed full confidence in 
them and did not propose to send any 
surveyor, and he asked the Company to 
measure the land by means of their 
surveyor, and he sent his son Jatindra 
Nath Sarkar to be his agent and repre- 
sentative at the locality. His son oame 
back bringing a copy of the survey 
plan of the Mouza with a line drawn to 
shew the partition, and the witness adds 
later that his bod, oomiDg back with the 
plan, stated that possession had bsen delivered. 

The next witness is Jatindra Nath 
Sarkar. He describes the arbitration in 
1895, and says that in July 1897, he 

went as his father’s representative, under- 
standing that the provision in the lease for 
a survey was about to be fulfilled, that 
Mr. Thomson drew the line on Exhibit 18, 
asserting that it contained the stipulated 
area; on that assertion he signed Ex- 
hibit 18. He deposes that all the time 
he was under the impressior, induoed by 
Mr. Thomson’s representations, that the 
arbitrators’ line had been followed as the 
south boundary. He was then aged only 
22 years, and he had failed in the Entranoe 
Examination twice. He did not see the 
pillars till November or Deoembsr 1897, 
and he did not see the boundary first 
indicated by the posts fixed by Narendra 
Nath Mukherjee, having left fcr Calcutta 
immediately after signing the plan. ^ 

The last witness on the defendants’ side 
whose evidenoe we have to consider is 
Bepin Behari Bose, the principal defend- 
ant. He admits that ho had been in 
possession of the colliery before taking 
lease from Ram Ball Sinha in 1899, and 
his deposition and his lease show that he 
was sharing profits with Rim Lall Sinha 
during that period (pages 220 and 162). 
He had in faofc made pits, inclines, oooly- 
ehed, offices and installed engines, boilers, 
pumps, and other permanent stock, before 
he took the lease. He admits that 
Sudhamoy Dutt was employed by him 


to survey the colliery beoause he wished 
to develop his property, but he denis3 
that Sudhamoy did the work correctly. 
Looking at Exhibit 41 he admits that it 
shews the workings of the collieries as they 
proceeded, an admission which supports 
the plaintiff’s case that Exhibit 41 shews, 
besides the condition of affairs in 1906 
when it was first prepared by R. C. De, 
the subsequent workings since • the 
original date of preparation. He explains 
the entries on thi3 plan Exhibit 41 of 
the words ‘stop galleries” by saying that 
he had stopped further workings in 1906, 
so that the boundary line should not be 
transgressed. This statement is irreconcil- 
able with the evidenoe of Sudhamoy Datt 
that in 1909, when Sudhamoy had pre- 
pared Exhibit 24, Exhibit 41 was the 
working plan in use in the colliery. It 
seems to me very probable that a tracing of 
Exhibit 41 was what was shewn to Mr. 
Thomson in the inspection described in 
Exhibit 4 (page 25). In Exhibit 4 Mr. 
Thomson announced to Messrs. Turner 
Morrison & Co. that he had discovered an 
extensive enoroaohmant and his suspicions 
had at first been aroused by the appearance 
of the traoing shewn to him. In any 
case, the defendants have not shown any 
other working plan in the technical sense 
of the term. The technical sense is that 
given in the Government of India rules 
under the Indian Mines Act. Bepin 
Behari Bose denies that Exhibit 24 has 
ever been used as a working plan. The 
working plan prescribed by the Govern- 
ment rules mu9t shew all the workings 
up to 6 months ago. So if Exhibit 41 
was not the working plan at the time of 
Mr. Thomson’s visit and discovery of the 
encroachment, some other working plan 
has been kept back behind by the defend- 
ants; if it is the working plan, Sudhamoy 
Dutt’s survey of 1909 (Exhibit 24) shews 
that it was a false document, inasmuch as it 
showed an incorrect description of southern 
galleries. 

I now come to discuss the issues the 
deoision of whioh involves the ascertainment 
of the boundary over whioh the plaintiff 
Company alleges trespass. These are issues 
Nos. 8. and 16. The first question to 
oonsider is whether the arbitrators’ line 
on Exhibit B represents the southern 
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boundary as finally settled by the arbitrators 
and adopted in the lease, Exhibit 1. 
The defendants’ oase is that Khiti Bhnshan 
Mnkberjee as arbitrator drew perpendiou- 
larly a line on Exhibit B at a distance 
of 325 feet from the month of the inoline 
np to a certain point leaving the rest of 
the line nndrawn, so as to allow for a 
possible deflection southward of the pro- 
duced line, if the produoed line was found 
to oontain less than 190 bighas 7 cottahs 
7 chattahs. This, the defendants say, is 
the only possible construction of the lease, 
Exhibit I, and the sohednle containing 
details of boundaries; and it is contended 
that the survey was prescribed in the 
lease as the future completion of the 
lease, and the surveyor was to be bound by 
this description of the boundary. It seems 
to me to be inconsistent with the terms of 
the lease, Exhibit I, to hold that the 
southern boundary was to be neoessarily 
the arbitrators’ line as drawn in part on 

. Tbe defendant argues that 
Exhibit 18 is a document outside the 
lease and quite irrelevant when Exhibit I 
taken with Exhibit B shows the com- 
pleted contract. The mention of a future 
Burvey was, he would urge, a provision 
for a purely ministerial work, and the 
surveyor could not travel outside the line 
and the instructions fixed by the parties. 

‘he lease Exhibit I, with its 

schedule Details of boundaries,” I am of 
opinion that the neoessary boundaries are 
fixed m the first part of the sohedule, 
ending with the south bonndary ‘remaining 
12-annas 9-pies share of Monza Lodna.” 
My reason for this opinion is that in the 
lease of 1899 exeonted by Golap Ohander 
Sarkar in favour of Ram Lall Sinha 
(page 74) the demised land is desoribed 
as delineated in the plan attaohed to the 
deed which was a copy of Exhibit 18. 
and the boundaries scheduled in that 
dooument correspond to the boundaries in 
the first part of the sohedule in Exhibit I 
A perusal of Exhibit 83. the lease to 
Ram Lall Sinha, must indicate to any 
one that the parties to that lease had 
before them Exhibit I; for the text of the 
lease is in many respects a repetition of the 
text of Exhibit I. As to the rest of the 
scheduled description of boundaries of 
Exhibit I, it seems to me that read with 


the body of the lease, its purport is that 
a competent surveyor had yet to defiae the 
boundary on a oopy of the revenue survey 
map and put the boundary pillars on the 
ground according to that boandary line so 
fixed. 1 say, on a oopy of the revenue 
survey map, because the text of the lease 
shews that the parties had fixed the 
area according to the revenue survey area 
and had allotted the amount proportionate 
to the 3-annas 3-pies share (P. 156. LL. 
11*20). I also take the sohedule to 
indioate to the future surveyor that the 
south boundary must not oome within 
325 feet of the arbitrators’ line. If his 
calculation of the area comes so far 
south as to be identical with the arbitra- 
tors’ line and encloses less than 190 
bighas 7 cottas and 7 chattaks, then the 
lessee’s area will be made up by land 
which the lessee may select to the north- 
west of the inoline. On this considera- 
tion I disagree with the principal re- 
spondent’s two contentions, that the arbi- 
trators’ line is final, and that any plan 
such as Exhibit 18 shewing another line for 
the south boundary would be outside the 
lease and null and void for want of re- 
gistration. So I hold that the lease. Ex- 
hibit I, was not intended by the parties to be 
self-contained, and the arbitrators’ line 
was not neoessarily the south boundary. 

I come now to the question whether 
as the plaintiff maintains Exhibit 18 , tbe 
plan made on the 2lst September 1897, 
and the pillar line on the ground are in 
fact the complement of the lease, and re- 
present the fulfilment of the contract con- 
tained in Exhibit I for future survey and 
demarcation. We have the lease before 
us (P. 153), and it seems useless and in 
fact incorrect method to make deductions 
from passages here and there. The whole 
document mu3t be read and each passage 
taken in relation with the rest of tbe 
lease. One thing, however, is clear and 
outstanding in the lease, Exhibit I, namely 
that the parties regarded the south boun- 
dary as still undetermined, and agreed 
that delineation upon a map and erection 
of the pillars were neoessary to make 
complete and certain the quantity and 
position of the land demised, and that 
this was required, in the words of the lease, 
to pr jve the identity of the laud demised.” 
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Evidently the parties wanted something 
oonorete and definite which they oonld check 
and oorreot if neoessary. The details as to the 
field book and so forth were ancillary to the 
main intention. In his deposition, Babn 
Golap Ohander Sarkar expressly states 
that he left the whole matter to Messrs. 
Turner Morrison & Co., and I take this 
to mean that he had at the time do in* 
tention of making an independent snrvey 
to cheok the demarcation on the ground; 
if this is correct, we can understand why 
Messrs. Turner Morrison & Oo. were not 
asked to submit a field book. Exhibit D 
shews that the snrvey was fixed to take 
plaoe on Saturday the 17th July 1897 
(page 150). Apparently, in the absence 
of any statement to the contrary, we 
must take it that this date was adhered 
to. Now, Exhibit 18 is dated the 20th 
July and that date stands below the 
signature of Jatindra Nath Sarkar as well 
as the other signatories. It seems, there- 
fore, there is some corroboration for Mr. 
Thomson’s aooount of what took plaoe, 
and that Jatindra’s attempt in his deposi- 
tion to reduoe the period of his visit to 
the village is not acceptable. Mr. Thom- 
son took a tracing of the revenue survey 
map and first drew a line at a distance 
of 325 feet from incline No. 1. On ex- 
tracting the area he found it exoeeded 
190 bighas 7 cottuhs 7 chattaks by some- 
thing less than 10 bighas, so he moved 
the line north-west till it stood at 363 feet 
north of the incline. This trace was then 
given to the surveyor employed by Mr. 
Thomson, Narendra Nath Mukherjee, who 
surveyed the line upon the ground and 
planted wooden posts. When this was 
completed, Exhibit 18 was prepared and 
signed by the parties. The subscription 
on Exhibit 18 is of the utmost importance. 
Jatindra Nath Sarkar accepts the boun- 
dary ooloured red laid down in his pre- 
sence as oorreotly enclosing 190 bighas 7 
cottahs 7 chattaks. Mr. Thomson, who was 
responsible for the map, certified that the area 
was oorreotly shown. Narendra Nath 
Mukherjee, the surveyor, certified that he 
had put down the boundary according to 
the red line. This certificate of Narendra 
Nath Mukherjee indicates the truth of the 
plaintiff’s assertion that Jatindra Nath 
Sarkar was present at the laying of the 


postp and did not leave the village till 
this part of the work was completed. 
Mr, Thomson says that when the line of 
posts was laid, he himself checked it. 
After the preparation of Exhibit 16 
Narendra Nath Mukherjee proceeded to 
substitute stone pillars for the posts and 
completed the task in two days. There is 
no suggestion that the stone pillars were 
placed otherwise than od the site of the 
wooden posts. The defendants’ objection 
that Narendra Nath Mukherjee should 
have been called as witness by the plain- 
tiff is met by the appellant’s unoontra- 
dieted statement that Narendra was sub • 
fccnaed but did not appear. Obviously 
the whole of this transaction oould not 
have been completed without survey on 
the ground, and I fail to understand how 
the defendants o*n assert that everything 
was done on the office table and not on 
the field. The suggestion rests merely 
on the statement of Jatindra Nath 
Sarkar. 

It is also quite dear from the evidence 
that this transaction of the 17th to the 
20th July 1897 induded the delivery of 
possession according to the pillars on the 
ground. On pages 177 and 191 Golap Chander 
Sarkar is seen to have made admissions, 
already quoted, to this effeot when ex- 
amined on commission. Read with with 
all this Exbibit 55 (p. 67) dated the 
23rd July 1910 must be Golap Babu’s 
receipt for the plan corresponding to 
Exhibit 18 sent by Messrs. Turner Mor- 
rison & Co. On the following 17th Octo- 
ber 1910 Babu Golap Chander Sarkar 
forwarded to Messrs. Turner Morrison 
& Co. a letter from Ham Lall Sinha 
stating that Bepin Bebari Bose bad recently 
surveyed the lease-hold property and found 
that the area within the pillars amounted 
to only 175 bighas ; and he asked for a 
re-adjustment of the pillar boundary on 
the south. Golap Cbander Sarkar added 
in this letter: “ I may be permitted to 
add that although my lease relating to 3- 
annas 5 -gandas share of the Lodna coal 
land had been executed by Babu Jadab 
Lall and others before they sold their 
right to you, yet 1 obtained aotual possession 
of my share of the land after you had been 
put into possession. In fact it was your sur- 
veyor who measured the land allotted to me 
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and as I had and still have full confidence in 
the officers of respeotable English mer- 
chants like your honourable selves, I did 
not think it necessary to have a surveyor 
on my behalf to be there to test the 
correctness of the measurement.” (Exhibit C 
and Exhibit 32 pages 148 and 44.) 

It seems likely that in a transaction 
so described the parties relied rather 
upon the pillar line than upon the meagre 
small soale tracing Exhibit 18. The par. 
ties were in effect making a partition of 
a valuable seam of ooal, and every foot more 
or less involved far more than a partition of 
the surfaoe. There is ample expert evidenoe 
on the reoord to shew that the thickness of 
a line of the soale of Exhibit 18 (that 
ip, the revenue survey soale of 1320 feet to 
the inch) corresponds to a width on the 
gromd of 30 feet. Thus as the learned 
Counsel for the respondents puts it, we 
can visualize a line on the revenue survey 
map as something like a roid 30 feet wide. 
There is also expert evidenoe to the effeot 
that soaling out and extraction of area 
from the small scale revenue survey maps 
are matters of great delicacy which 
require experience and the use of a magni- 
fying glass. In the oiroumstanoes it seems 
to me that the parties, whilst making Ex- 
hibit 18 part of the paper document of 
the lease, were far more interested in the 
pillar line upon the ground. The defend- 
ants raised the contention, in the oourse of 
the trial in the original Court, that the 
pillar line must on the evidenoe be taken to 
be something different from the red line in 
Exhibit 18; and the learned Subordinate 
Judge refused to allow the plaintiffs to 
amend the plaint by substituting the words 
pillar line’ for red line’. Whatever the 
merits of this order may be, the reasons 
given are m my opinion unsatisfactory. 
In my opinion the plaintiff need not have 
troubled to amend the plaint, if he could 
shew that the red line’ and the ‘pillar 
line’ were identical. The respondents’ con- 
tention is discredited by the faots that 
they relied upon the Commissioner’s report 
as oorreot, and that the Commissioner in 
his small soale map put the line of pillars 
upon the red line’. (In this connection the 
original map and not the copies should be 
seen, and the survey lines should be 
distinguished from the boundary line,) No 


doubt the Commissioner asserts that the 
pillar line’ on the ground is defleoted between 
the last but one and last westernmost 
pillars. But the plaintiff appellant points 
out that the extreme westernmost pillar 
has disappeared and admits that the 
pillar line* runs perfectly straight. So 
here the Commissioner made a mistake, 
somewhat similar to the mistake which 
he corrected on the eastern extremity 
of the said line. Two years after the pillars 
were put down by Narendra Nath Mukher- 
jee, Golap Chander Sarkar leased the 
share to Ram Lall Sinha and attaohed a 
plan, a copy of Exhibit 18, to that lease 
as part of it, stating that it correctly shewed 
the area of 190 big has 7 cottahs 7 chaltaks 
of wbioh he had taken settlement and was in 
possession and enjoyment: I have already 
quoted Exhibit C and Exhibit 32 as showing 
admissions by Golap Babu and Ram Lall 
Sinha that the pillar line was the south 
boundary, We also 6nd that in 1902 Golap 
Chander Sarkar, in order to assure his 
title, took from the sons of Mukta Ram 
Singh Roy a deed of release in respect of 
3 annas 3 pies, and in that document, the 
south boundary is described as the bound- 
ary pillars of the remaining 12-annas 9- 
pies share of Monza Lodna. This is 
Exhibit 25 (p. 37), and the whole docu- 
ment contains a summary of the history of 
what had happened up to the oompletion 
of the lease by Jadab Babu to Golap Chan- 
der Sarkar. So much for the admissions 
of and evidenoe against the defendants 
Golap Chander Sarkar and Ram Lai Sinhk 
on this point. Golap Babu’s son, who is 
now a defendant, states in his evidenoe 
(p. 213): by the 'red line’ in plan Ex- 
hibit 18 I understand 'pillar line* on the 
ground. ..I all along knew that the pilla* 
line was the southern boundary line until 
in 1910 I oame to know that the area 
was short”. The evidenoe against the de- 
fendant Bepin Behari Bose on this point iB 
still stronger. In the Calcutta High Court 
the plaintiff 61ed Exhibit 18 and Exhibit 
7 A, the latter showing the actual 

enoroaohment' underground. Exhibit 18 
shows the^ red line’ and Exhibit 7 A 

P t n . lar line ’i ^om this it is clear 
that the plaintiff regarded the red line 
and the pillar line as identical, and no- 
where m the pleadings in the Calcutta High 
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Court or io the Purulia Subordinate Jadga’s 
Court do we find aDy assertion that the 
plaintiff wa3 wrong in assuming the iden- 
tity of the two lines. In Exhibit 87. (p. 82) 
we find that Bepin Behari Bose admits in 
a proceeding in the High Court that the 
plan Exhibit 7 A oorreotly shows the 
workings, and that the defendant has 
overstepped the boundaries set up by the 
plaintiff, but not the defendants’ proper 
boundary. Here we find no assertion that 
the pillar line’ is any different from the 
red line. In his evidence in Court Bspin 
Behari Bose states, *1 took lease of 190 
bighas of land covered by the pillar line 
on three sides, the river being on the 
east* (page *22'. The defendants assert 
that the plaintiffs have introduced a ne v 
case, but a reference to Exhibit 85, dated 
the 9th December 1910, (page 79) 
and to the third paragraph of the petition 
of objection to appointment of the Commis- 
sioner, dattd the 31st March 1914, shows 
that the case of the plaintiff is not a new one 
(pages 7; and 276). After this it seems 
unnecessary to labour the question whe- 
ther the parties have always regarded the 
pillar line and the red line the line on 
the ground and the line, on the map, as 
identical, Mr. Thomson no doubt made 
some damaging admissions on this point, 
but I do not think this Sufficient to prove 
that the Commissioner was wrong when he 
marked the two lines as identical on his 
sjnall scale map. The small difference on 
the westernmost end of the line in that 
map is after all away from the part of 
the boundary over which the plaintiffs 
assert a trespass. 

If the parties contemplated the reserva* 
tion cf £0 feet of barri:r to which eaoh 
was to contribute 15 feet, it is difficult to 
see how they could have carried out the 
agreement without something on the surface of 
the earth to guide them. The expert evi- 
dence shows that a barrier between coal 
mines is regarded as a very important 
matter, and it would be absurd to think 
that the parties working underneath would 
have each to take in hand bis copy of 
Exhibit 18 with its small scale and meagre 
figures, and survey underground in order to 
fix the limits of the barrier. The pillar 
line on the surfaoe would give practical 
and inteTgible guidanoe to the two colliery 

10 


owners, which w mil bs a common basis 
between the parties and which would afford 
a clear anl easy means of comparison 
between the distance from the pillar line 
to the mouth of any incline and from the 
mouth of that incline to the furthest gallery. 
Thus it seems to me that the red line 
and the pillar line, being identic al, taken 
with the lease Exhibit I, furnish a complete 
and satisfactory means of identifying the 
demised property. This fact must have 
been recognised by the less ee in the two 
subsequent sub-leases, and those lessees had 
their own interest, to consider. It is signifi- 
cant that the first specific assertion that 
the area inoluded was different from the 
area mentioned in Exhibit I, was made in 
October 1910, two months after Mr. Thomson 
had charged the defendant with trespass 
(Exhibit C, page 14S). No doubt on Exhibit 
24, Sudhamoy Dutt’s map prepared io 1909, 
we see the south line described as boundary 
line (disputed)’, but that is insufficient to 
prove that the question of area was pressed 
before October 1910. The defendant may 
have had this entry on Exhibit 24 made 
when he found that the result of his surveyor’s 
survey was such as was likely to gat him 
into trouble with the plaintiffs. But the 
dispute as to boundaries and area evidently 
first took a definite shape in October 1910. 
Under the oiroumstanoes it seems to me 
that the onus has shiftel upon the defend- 
ants to sho w that their blook as describ- 
ed in Exhibit 18 and by the pillar liae 
oontains less than the stipulated area, 190 
bighas 7 cottahs 7 ch'itta'is. To establish 
this the defendants rely upon the Commis- 
sioner’s report and Mr. Thomson's admis- 
sions. as well as certain other evidence 
whiob, they assert, proves that the plaint- 
iffs are relying upon a boundary line 
on the north of the blook which does not 
in fact exist. Taking the first Pleader 
Commissioner’s evidence, we see that that 
gentleman wa9 of opinion that he was not 
directed by the Court to enquire and re- 
port wnetber the trijinctioual pillars shewn 
in bis map tallied with those depicted 
in the revenue survey map. So he ap- 
parently took the visible pillars a9 they 
were pointed out by the parties, and took 
the sites of those pillars which had dis- 
appeared according as the parties, one or 
other or both, indicated them. As to the 
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important north east trijunotional point be- 
tween Khas Jharia, Lodna and Pandeberra 
(hie station 10) he states — and the state- 
ment appears to be a true one— that Mr. 
Thomson himself indicated the site, point- 
ing to a sunken rail on a tramway bank 
and asserting that the trijanotional pillar 
lay 20 feet below the surface. Quite in- 
oorreotly he asserts that there is only one 
trijanotional point on the north east, name- 
ly that at station 10, but here he is eon* 
tradieted by defendants’ witness Mahanando 
Uppadhaya and by the Mouza boundary 
lines in the revenue survey maps, whiob, 
however, are on so small seale and eover 
so small space at these two points that 
they require study with the magnifying 
glass or with the aid of a certified profes- 
sional enlargement, snob as Exhibit 47. 
I attach great weight to this last named 
map. Both in arguments in Court and in 
the evidence the same error has been com- 
mitted by taking the picture of a pillar 
on the revenue survey map to be the 
sole indication of the trijunotional point. 
Here the two pillars being only about 130 
feet apart, it was natural for the surveyors 
to put one pillar to serve as the picture 
of both, the real trijanotional points being 
indicated by the lines of boundaries of 
adjacent viHages. It was this mistake 
whioh led the Commissioner to exolude 
as be admits be excluded, the portion 
north of the line 10— R from the village 

? re M A r?u regard8 the poiut 10 be trusted 
to Mr. 1 horn son ’s conjecture. Now are- 

ferenoe to bis instructions will shew that 

he was directed to ascertain the northern 

and western boundaries of Mouza Lodna 

Ip. J8U) and he was givon a revenue aur- 

?y. 23 by fcLe court (p- 

143, L 2S). fc >0 it aeems that ho was under 
a misapprehension of the instructions when 

he did not fand out tho northoru boundary 
by survey. The only trustworthy source 
that be had of information as to the tri- 
junctional points was Exhibit 23, and he 

. i preparing his report, 

was given another revenue survey man 

Exhibit 46. Mr. Kiohardson, who ia 
doubted ly au expert of considerable ex- 
perience, has prepared aud put in a map 
Eexhibit 28, whioh shews that the trijano- 
tional point of Khas Jharia, Lodna and 
Pandeberra does not lie at point 10 as in- 


dicated by (ho Commissioner but at some 
distance away north east, and that this 
mistake has resulted in a dislocation of 
the entire northern boundary. The Com- 
missioner himself estimated the difference in 
area to be 14 bighas 13 cottahs 5 chattaks, Mr. 
Riohardson’s evidence is unoontradioted. 
All that the Commissioner states is that 
the north line whioh be has drawn and 
the north line according to the revenue 

survey map are ‘praotioally’ the same. It 
is difficult to see bow he can maintain 
suoh a position, especially when in his 
small soale map he appears to have follow- 
ed the revenue survey; and the result is 
that the trijunotional point when put upon 
the Commissioner’s large scale map from 
his small soale map will be in a different 
position from point 10. In this connec- 
tion his oross-examinatiou at P. 141 is 
important. He says that the two poiuts, 
i. e. t the point on the small soale map • 
and the point on the large soale map are only 
38 feet apart and a distance of 38 feet 
cannot be shown on the small scale map; 
but he does not meet Mr. Riohardson’a 
Boding that the error has caused the entire 
north boundary, as shewn by the Commis- 
sioner in his large scale map, to fall con- 
siderably south of the real revenue survey 
boundary line. Another mistako has re- 
sulted from his error whioh is of great 
importance in the case. This is that the 
angle formed by a line from the trijunc- 
tional poiut to the eastern extremity of 
the partition line, also oalled the red line* 
and the partition liuo itself, must vary. 
So if tho Commissioner’s tri junctional 
point be taken, the partition line is dis- 
located aud must bo drawn in such a 
way as to pas9 south of the red line aud 
the pillar line, whioh as I have found 
above must be taken (o bo identical. 

Now u btudy of Exhibits 45, 44, L, I, A, 
83,54 aud 25 will shew that almost in- 
variably the northern bonudary was des- 
cribed as the limits of the adjacent 
Mouza, and there i9 no means shewn 
on tho record of finding those limits ex- 
cept by the use of the reveuue survey 
and the Tbakbast map. The revenne 
survey map, Exhibit 23, contains a 
certificate that it has been compared 
with the Thakbust map (Exhibit 49). 
The defendants suggest that there aro 



▼ol. LV3 


INDIAN OASES. 


LODNA COLLIERY CO., LTD. V. BEPIN HtHARf BOSE. 


147 


boundary pillars of Monza Lodna on 
the north oreoted by Babu Jadab Lai 
Bannerjee, bat the evidence oonsists in 
some vague statements of the witness Ma- 
hananda Upadhya and a passage in Exhibit 
L. This evidence leaves us uncertain where 
these pillars were put, and how many are 
still in existence. Moreover, in Exhibit I, 
there is no mention of any north boundary 
other than the boundary of Lodna Mouza 
itself, and Exhibit I mentions the revenub 
survey map as the basis for calculating the 
area of the 3 annas 3 pies share. More- 
over, in Exhibit B which the defendants 
would oall a part of their title deeds, the 
northern boundary would be north of the 
Commissioner’s north boundary (P. 138, 11. 
1-7) Again, it is to be remembered that 
the defendants’ rights as sub-lessees are 
derived from the original lease by the 
Zemindar to Babu Jadab Lai Bannerjee and 
Ambika Charan Laik, and that the whole 
series of transactions, leases and sub leases, 
refer to underground rights and not sur- 
face rights. Thus it is only reasonable to 
suppose that the leases and sub-leases had 
regard to the Zemindari property in the 
sub-soil, and not to the rights on the surface, 
such as those of cultivators and tenure-hold- 
ers, If the revenue survey map is 
correct, it is a good indication of the 
Zemindar’s possession in the years 18 51-1832, 
and to that extent good evidence of the 
title of the Zemindar. Certainly the lessees 
and sub-lessees of the Zemindar would be 
entitled to use this evidence against any 
persons overstepping the boundary of the 
revenue Mouza. For all these reasons I 
hold that no importance can be attached 
to the Commissioner’s map and report. 

The mistake as to the trijunotional point 
on the north-east was shared by Mr. Thom- 
son, and there was also this additional com- 
plication that there was another important 
pillar lost, namely, the westernmost pillar 
of the partition line. The partition line 
should have been drawn approximately 
straight, and not with a deflection at the 
last but one pillar on the west. Mr. 
Thomson’s cross-examination was largely 
founded upon the position of these two 
points, namely, the trijunotional pillar at 
the north -east and the last partition pillar 
on the west; and he was driven to admis- 
sions that his map Exhibit 18 was in- 


oorreot on comparing it with other maps. 
The maps which shew approximately the 
oorreot angle are Exhibit 18, Exhibit 24, 
Exhibit 16A and Exhibit 42 (Point D). 
The error as to the position of this trijuno- 
tional point seems to have arisen in 1910, 
On the revenue survey maps the angle 
oan only be calculated if the partition line 
be laid thereon, and Mr. Thomson certainly 
made a damaging admission in Court when 
he so found the angle on Exhibit 23 and 
estimated it by means of a protraotor at 
49 degrees 50 minutes. I take this to be 
what is meant on page 101, line 13. The 
estimate of an angle on a small scale map 
in Court by a witness under examination 
in the witness-box is no easy matter; and 
in any circumstances it is a task of great 
delioaoy and requiring some experience. 
Mr. Pugh for the appellants contends that 
the angle so stated by Mr. Thompson is 
inoorreot; but on the other hand, it is 
pertinent to ask why the mistake was not 
cleared up. On the other hand Mr. Eiohard- 
son’s evidenoe and his map Exhibit 28 must 
be given very great importance. Mr. 
Thomson was driven into finding certain 
errors in distances and angles, and then he 
was asked whether he still considered the 
map to be correct. Quite logically he 
answered No.” This answer obtained for 
the defendants the great advantage of hav- 
ing upon the reoord what appeared to be 
repudiation of the whole map. So it is 
very necessary to oonsider what were Mr. 
Thomson’s reservations. These are to be 
found on page 101, where he states that 
his answers are given on the basis of data 
put before him by the cross-examining 
Pleader. In his re-examination he states 
that he considers these data to be certainly 
not satisfactory or certain. I now proceed 
to traoe those data. The first part of the 
cross-examination of Mr. Thomson at pige 
95 results in an admission that Exhibit 
16A does not agreo with the revenue 
survey map. Exhibit 16A is a map which 
Mr. Thomson had had tested by his sub- 
ordinate, Mr. Murray, in 1910, when the 
defendants had raised the question of in- 
adequacy of area and had sent the plaint- 
iffs this map, Exhibit 16A. Mr. Murray’s 
map is Exhibit 9. Read in its ooutext, the 
evidenoe seems to be that Exhibit 16A is 
different from the revenue survey ia two 
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respects, namely, that it shews no trijuno- 
tional pillars and that it was tested by 
Mr. Murray in Exhibit 9 and found oorreot. 
Mr. Thomson also says that Exhibit 16A 
agrees with the Commissioner’s map. Both 
these statements are somewhat inoorreot, for 
the angle at the eastern extremity of the 
partition line in Exhibit 16A differs from 
the angle in Exhibit 9, Mr. Murray’s map. 
Evidently Mr. Murray was in. the same 
error as Mr. Thomson in thinking that 
the 6unken rail on the tram lioe corre- 
sponded with the trijunotional point. The 
Commissioner also made the same mistake. 
So the two admissions of Mr. Thomson 
are of little value, if we are to searoh for 
the real truth. Then the cross-examining 
Pleader took Mr. Thomson to Exhibit 9, 
and by working around the north-east 
trijunotional point he obtained an admission 
that Mr. Murray’s map disagreed with the 
revenue survey map and with Exhibit 18. 
It is significant that the oross-examiniog 
Pleader kept Mr. Thomson’s attention oon- 
oentrated on points where the disappearance 
of pillars has caused some doubt as to 
the position of the points. On Exhibit 18 
there are shown three trijunotional points on 
the east side of Lodna, one the disputed 
and doubtful one, and the other two undis- 
puted, If the test was to be oonviuoing, 
the cross-examining Pleader should surely 
have proceeded from the undisputed points, 
where the pillars are now in existence. 
Mr. Tnomson had been responsible for 
Exhibit 9, as it was part of his report to 
his employers, and so be is ready to re- 
pudiate any map that does not agree with 
it. oo on page 97 he rejeots Exhibit 
17 A, the ferro print filed with the plaint 
showing the enoroaonment, which was 
drawn from Exhibit 24. The slight dif- 
ference between these two maps is iudioated 
by the vanished pil ar on the western ex- 
tremity of the boundary line. After this 
further admissions were extracted from the 
witness 1 that Mr. Murray’s Exhibit 9 doac 
not- agree with the revenue survey map, 
Exhibit 23; here again the source of the 
difference is to be found at the point D 
that is, the trijunotional point, and also in 
the faot that Exhibit 9 shows an error 
in that part of the boundary line on the 
west wbioh is outside the disputed area of 
this case, (that is, the part between the last 


existing pillar and the pillar which has 
disappeared from the extremity). Mr. 
Thomson fixed a point C-3 on Exhibit 9 
as the oorreot west extremity of the par- 
tition line, taking distances from various 
points and oompariDg them with the dis- 
tances derived from the revenue survey 
map, Exhibit 23, whioh he had in his 
hands; all this time, it is dear, his mind 
did not advert to or realise the mis- 
apprehension that he and Mr. Murray bad 
laboured under in regard to the position of 
the north-east trijunotional point. He could 
not put his finger on the source of the error. 
This point C. 3 most under the oiroumstanoes 
be taken to be an entirely imaginary point 
having no connection with facts. It is 
derived from absolutely inoorreot data, namely, 
the position of points on the north boundary 
line of Mr. Murray’s map. Mr. Murray’s 
whole north boundary line is just as muoh 
open to exception as the Commissioner s 
line. These discussions show how little 
weight oan be attaohed to the daia whioh 
led Mr. Thomson to say that Exhibit 18 
cannot agree with the original which he 
prepared in July 18y7 in the presence of 
Jatindra Nath Sarkar. It will be remem- 
bered that there was an original and two copies 
of Exhibit 18. The data are (1) the angle 
at the eastern extremity of the partition 
line in Exhibit 18, (2) the corresponding 
angle on the revenue survey map and 
(3) the position of the western extremity 
indicated on Mr. Murray’s map by the figures 
0-3. In the face of Mr. Richardson’s 

evidenoe, and after a study of the maps, I 
am of opinion that the defendants oaunot 
reasonably olaim that Mr. Thomson’s 
admissions amount to conclusive evidenoe 
that a less area than 190 bighas 

7 cottuhs 7 chatt iks i3 included between 
the south boundary line as delineated in 
Exhibit 18 and the north and west 
boundaries as shown by the revenue survey 
maps and the east boundary, the eastern 
bank of the Chatkori river. At page 1U2 
he admits that if he takes Exhibit 18 by 
itself he oannot assert that the defend- 
ants have been guilty of any encroachment. 

I have already shewn ihat taking Exhibit 
lb with other maps such as Exhibit. 24 
and Exhibits 7 A and 17 A, the defendants 
must be.* held to « be guilty^ of encroach- 
ment. 
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H is convenient "here to sum up my 
findings of faot. 

I find that at the conference in Deoember 
1395, the arbitrators decided that Golap 
Chandra Sarkar should on payment of a 
premium be entitled to a sab lease of a 
block of land on the north of Lodna Monza 
equivalent to 3-annas 3-pies share. The 
only stipulation made by Baba Jadab Lai 
Binnerjee on his own side was that the 
south boundary of the new parcel to be 
allotted to Golap Babu should not pass 
within 325 feet of Jadab Babu’s inoline 
No. 1. This agreement resulted in the 
lfa?e and counterpart Exhibits L and A exe- 
cuted in April and July 1897. The 
document of the lease was oorapleted in 
Jnly 1 697 by Exhibit 18, signed by the 
partiep, and possession was given at the 
same time after demarcation on the ground. 
I find that the arbitrators' line was not 
necessarily the south boundary, and that 
in fact the lease Exhibit I and the map 
Exhibit 18 leave no doubt as to the 
situation and boundaries of the land demised, 
and I hold that the said land oan be 
easily identified. I find that the defendants 
are bound by the document so completed, 
and that the south limits of their paroel 
are clearly indicated on the ground by 
the line of pillars which is indentioal with 
the red line on the map. The boundaries 
so fixed have been always recognised as 
suoh by the parties in their dealings with 
each other and with other?. I find that 
the defendants’ attempt to shew that they 
have less than the stipulated area 190 
bigha 7 coitahs 7 chattaks must fail, as their 
arguments depend on data, whioh to say 
the least are extremely uncertain, for 
instance, the position of the missing fcri- 
junotional pillar of Kbas Jharia, Lodna 
and Pandeberra, and the missing pillar 
on the west extremity of the partition- 
line. iThe Exhibits 17A, v A and 24 
correctly show the defendants’ workings. 

It follows from the above conclusions 
that the defendants have trespassed and 
abstracted the coal and have also contra- 
vened the covenant for a barrier contained 
in Exhibit I, the principal lease. The 
plaintiffs’ case on this point rests on 
the evidence and the survey 11909) 
of Sudharaoy Dutt, the defendants’ 
purveyor, The plaintiffs after discovery of 


the enoroaohment on the 25th July 1910 
(page 25) oiled for the working plans 
(page 26), and received from Bepin Behari 
Bose Exhibit 41, whioh is undoubtedly a 
working plan, and Exhibit 24, whioh Bepin 
Behari Bo9e says is not his working plan 
(page 222, L. 11). Mr. Thomson attempted 
to oheok by survey on his own part the 
defendants’ ‘new plan” (Exhibit 6, page 
26), hut Exhibit 7 shows that the rise 
of water in the galleries hindered the 
work (page 27). But the partial survey 
showed that Sudhamoy’s plan Exhibit 
24 was oorreot so far, and tho plaintiffs 
accepted it, and prepared Exhibit 7 A and 
17A therefrom. These were filed with 
the plaints in the High Court and in 
Purulia. In the High Court proceedings 
(page 82) we see that the plaintiffs asked 
for inspection and Bepin Behari Bose re- 
sisted on the ground that he wished to 
keep the water where it was (page 170), 
and he entered an admission that the 
plan annexed to the plaint correctly shewed 
the underground workings by whioh he had 
raised coal (page 82). All this is corro- 
borated by oral and documentary evidence; 
and the defendant, although he now denies 
the oorreotness of the plans (Exhibits 
7A and 17A), does not produce any good 
evidence to meet the evidenoe of Mr. 
Thomson and Sudhamoy Dutt. I hold 
that the defendant has in faot trespassed 
and abstracted the coal and has broken 
the barrier. In my opinion the dates of these 
aots of the defendant cannot be ascertained 
from the evidence, except that they must fall 
between April ly09 and July 19 1 0; but 
the defendants are the persons who have 
speoial knoweldge of the dates and are 
keeping it baok, and who, moreover, are 
proved, without any evidenoe to the 
contrary, to have shown Mr. Thomson a 
working plan (probably a tracing of Ex- 
hibit 41 >, whioh was incomplete and 
fraudulently misleading. 

1 am not discussing the issues on purely 
legal points. 1 agree fully with the judg- 
ment of my learned brother and with the 
order proposed. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 

Appeals from Original Decrees Nos. 19, 40 

and 41 of 1918. 

June 25, 1919. 

Present’- — J us ties Sir Asutosh Mookerjee, Kt., 

and Mr. Justice Panton. 

In No. 19 of 1918 

GIRISH CHANDRA ROY CHOUDHURY 

AND OTHERS — CLAIMANTS— APPELLANTS 


versus 

The SECRETARY of STATE for 
INDIA in COUNCIL and ANOTHER — 
Objectors — Respon dents. 

In No. 40 op 1918 

HEM CHANDRA CHOUDHURY— 
Plaintiff— Appellant 


versus 

The SECRETARY of STATE for INDIA 
in COUNCIL and others — Respondents 

In No. 41 of 1918 
HEM CHANDRA. CHOUDHURY— 
Petitioner — Plaintiff — Appellant 


versus 

The SECRETARY of STATE for INDIA 
in COUNCIL and others— Defendants— 

RgilONDENTS. 

. L ™ d iPTj 1 ™ Act < l °1 1894 ^ •. 23. sub.see. (V 
cl . (D- Market value of land, what is -Tenure-holder 

precarious nature o 
—Method of valuation— Commercial value to be ore 
ferred to abstract legal rights. P 


The market value of land is the price th nf 
owner willing, and not obliged, to sell might reast 
ably expect to obtain from a willing purchaser w 

SS / or the s ’ K 

In determining the amount to be awarded as 1 

™ w ° f t ? e interesfcs of a tenure-hole 
and the sub-tenants under him in land acquii 

under the Land Acquisition Act, in respect ofwhi 

the rent was enhanced prior to the acquisiti 

wTJ? lUm P v ai ? J t ° ‘ he ,andlor d ^ lieu e?f hig 
rent, the tenure-holder is entitled to the capital 

value of the rent as enhanced in addition to 1 
amount paid as premium, [p. 16 J, col. 2.] 

The fact that a tenanoy is of a Dr erarinn. 
that is to say, is held by tenants-at-will with^ 
transferable interest in the land, and who may 
any time be called upon by the tenure-holder 
leave the land, is no justidoation for the conclus 
that the interests of these tenants have no mar 
value, especially where it is found that freon 
sales of their interests have taken place and s 
stantial prices realized. In snch cases it is i 
commercial value of the rights, and not abatr 
legal rights, that must be looked at in deterroin 
the market value of such rights, [p. I 5 i co i 
p. 162, col. 1.] ’ 


Appeals against the deorees of the Addi* 


tional Dietriet Judge, Pabna and Bcgra, dated 
the 9th of Ootober 1917. 

In No. 19 of 1918. 

Bab us Dwarlca Nath Ohakrabarty , Biraj 
Mohan Majumdar and Madhab Qobinda Boy, 
for the Appellants. 

In No. 49 of 1918. 

Mr. Pugh , Babus Jogesh Ohandra Boy, 
Ramam Mohan Ohafterjee and Pramatha Nath 
Banerjee , for the Appellants. 

In Nos. 19 and 40 of 1918. 

Babus Bam Char an Mitter and Srish 
Ohandra Choudhury, for tbe Respondents. 

In No. 41 of 1918. 

Babus Jogesh Chandra Boy and Bamani 
Mohan Chaiterjee , for the Appellant. 

In No. 41 of 1918. 

Babus Bam Oharan Mitter , Srish Ohandra 
Choudhury , Oopal Ohandra Das and Madhab 
Oobtnda Boy, for the' Respondent. 

JUDGMENT. 

Nos. 19 and 40 of 1918. 

These appeals are directed against tbe 

award made in a Land Acquisition Case 

in respeot of land aoquired at Serajgnnj 

for the purpose of the Sara Serajgnnj 

Railway. We are oonoerned in these appeals 

with two sets of claimants, one is a tenure* 

holder (Hem Chandra Choudhury) and the’ 

others are sub-tenants, described as merchant 

tenants, in actual occupation of the land 

acquired. The appeal preferred by the Roy 

Choudhuries, the merobant tenants, relates 

only to one plot of land The appeal preferred 

by tbe Choudhury tenure-holder inoludea that 

paroel as also other parcels of land We shall 

at this stage oonsider the paroel of land 

included in the appeal by the merohant tenants 

and if the other lands inoluded in the appeal 

preferred by the tenure-holder require separate 

consideration, we shall discuss the matter 
hereafter. 

Tbe question before this Court is the 
determination of the market value of the 
land required, within the meaning of 6eo* 
tion 23, sub section 1, clause (1) of the Land 
Acquisition Aot It has been pointed cut 
in judicial decisions in Bombay and in this 
Court {.Collector of Belgaum v. Bhimran (1), 
Bombay Improvement Trust v. Jalbhoy (2/, Go- 
vernment of Bombay y. Esufali 8alebhai(3) and 


618. 


com. jj. a. 867 . 

Skwc 1, 25& 88 B * 4885 11 Bom * L * *• 67 <* 

(3) 5 Ind. Oas. 621; 12 Bom. L. R. 34 at p. 51; 84 B. 
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Dunia Lai v. Oopi Nath (4)] that the value 
of land should ordinarily be determined 
as a whole and the question of apportionment 
of the oompensation awarded amongst olaim* 
ants of different degrees should thereafter 
be taken into consideration. This view, 
however, has not always been aooepted in 
praotise and the proaedure adopted in the 
oase before us has been followed as a matter 
of aonvenienoe, namely, that the market 
valae of the interests olaimed by persons 
who held interests of different degrees in 
the property aoquired has been determined 
successively and independently of each other. 
Now what is the market value either 
of the land as a whole or of a apeoiBo 
interest in the land aoquired P Refer- 
enoe may usefully ho made to the two 
definitions given in two of the reported oases, 
namely, the oases of Bombay Improvement 
Trust v. Jalbhoy (2) and Kailas Ohandra v. 
Secretary of State for India (5). In the 
former oase, the market value of land 
was stated to mean the prioe which would 
be obtainable in the market for that con- 
crete paroel of land with its particular 
advantages and its particular drawbacks, 
both the advantage and the drawback being 
estimated rather with reference to com- 
mercial value than with reference to any 
abstract legal rights. In the second oase 
the market value of land was described 
as the price that an . owner willing, and 
not obliged, to sell might reasonably expect 
to obtain from a willing purchaser with 
whom he was bargaining for the sale and 
purchase of the land; in other words, the prioe 
which it will bring when it is offered for 
sale by one who desires, but is not obliged, to 
sell and is bought by one who is under 
no necessity of having it [Wernicke v. Secre- 
tary of State (6)], 

Now, let us determine the market value 
of the interests of the tenure-holder and 
the sub-tenants under him, in the oase 
before us. The land acquired falls into 
two classes. One portion of about 4 bighas 
and 2 ooitae is described as Basar land 
and the remainder about 6 bighas 5 cottas 
is described as back land. As regards land 
of former olass, which has a frontage of 385 
cubits and is also described as front land, 

(4) 22 0. 820. 

.(6) 18 Ind. CJas. 038; 17 0. L. J. 34. 

(6) 2 lnd. Cas. 502; 13 0. W. N. 1040. 


FOR INDIA. 

the Oolleotor has awarded to the tenure- 
holder the capitalized value of the rent 
aotually reoov>nl by him from the sub- 
tenants. It lifts been contended before us 
on behalf of the tenure-holder that this is not 
adequate. On the other hand, on behalf of the 
Secretary of State, we have been pressed to 
tako the view that the sum awarded is really 
more than adequate. It is pointed out 
that some years ago when the tenant in 
occupation transferred his interest in the 
land to the present oooupant, the rent was 
increased from 4 annas a oubit to 6 annas 
a oubit ; that is, from Rs. 24 a bigha to 
Rs. 36 a bigha. The Senior Government 
Pleader has contended that it is not probable 
that the rent can be further increased and 
that consequently the oapitalised value of 
the present rent, which is the rent aotually 
levied for more than 10 years, is adequate 
compensation to the tenure-holder. This 
argument may be conceded to be not 
without weight, but it does not take into 
aooount one important element in the oase, 
When the rent was enhanced from 4 annas 
a oubit to annas a oubit, a premium 
was paid by the new tenant to the landlord 
at the rate of Rs. 192 per bigha, in other 
words, the landlord at the time took the 
premium and did not olaim a higher rent 
as he might well have done if no premium 
had been paid. Consequently, it is not 
suffioient to award to the tenure* holder the 
capitalized value of the rent as then settled. 
In our opinion the amount awarded to him 
should be increased by Rs. 192 per bigha, 
In respect of the baok land, which is also 
described as agricultural land, the award 
has been made on the basis of the rent 
at present levied, namely, Ra. 10 per 
bigha. The tenure-holder does not olaim 
any additional amount in respeot of this land. 

We have now to take into consideration 
the case of the merohant tenants. The 
Court below in concurrence with the 
Oolleotor has not awarded them any com- 
pensation. The ground for this decision is 
that the tenancies of these persons are of 
so precarious a nature, that they cannot 
be deemed to have any market value It 
has been found on the evidence that the 
merchant tenants are tenants-at-will and 
that they have no transferable interest in 
the land. They may at any time be 
oalled upon by the tenure holder to leavg 
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the land ; and if they transfer the land 
the transferee is not enti led to retain 
possession against the wishes of the superior 
landlord. In our opinion these faots do 
not neoessarily justify ths cononlsion that 
the interest of theFe merohant tenants has 
eo market valae. It i3 coooeivable that 
under the ciroumstanoss mentioned no 
buyer oan be fount in the open market 
for these lands ; and if that had been 
established as a fact, the position might well 
have been maintained that the i r in'erast 
las no market value. But as was pointed 
out in the case of Bombay Improvement 
Trust v. Jalb'noy (2), in the deter- 
mination of the question of market vilire 
we have to look to the ommeroial value 
rather than to abstract legal rights. It 
has been eslahlished by the evidence beyond 
the possibility of a doubt that although 
the interest of these merchant tenants is ro 
precarious that they themselves and their 
transferees may b9 compelled to have the 
hnd at the will of the superior landlord, 
still their interest in the land is frequently 
sold and eubstantiil prices are paid by (he 
purchaser i. The purchasers thereupon 
approach the landlord and get his consent 
to the sale, sometimes upon payment of 
premiums and sometimes upon payment of 
increased rent. In these circumstances it is 
impossible for us lo hold that these merchant 
tenants have an interest iu laoi which has 
no market value. We are not concerned 
with the motive wbioh induces the intending 
purchaser to acquire title to such precarious 
interests in land. We are oonoernsd with 
the unquestionable fact that such sales are 
common; and they are conmon because 
purchasers are able in usual o curse to 
seoure recognition from the lanllord. The 
conclusion appears to us to v be inevitable 
that compensation must be awarded to the 
merohant tenants in respeot of their in- 
terest in the land acquired. Here considerable 
difficulty presents itself. The oase in the 
Court below was not approaohed from 
the point of view which has presented 
itself to U3 in this Court, and tbeevidenoe 
as to the valae realised ou the occasion 
ot sales is not only conflicting but of a 
som9wbat doubtful naturn. The prions 
stated in several of the conveyances inolulel 
the valae of the interest in the 1 nd as 
also of structures oo the properties oonveyed 


and sometimes the value of the good will 
of the business which was carried on there. 
In snob oiroumstanoes, a remand and 
retrial would ordirarily he inevitable, but the 
parties have wisely come to the conclusion 
that (.c useful purpose would be served 
by a remand for a fresh enquiry. At 
their request we have decided to act as 
assessors ourselves and to make an award 
on the basis of such materials as are on the 
reoord. Our decision is that the merohant 
tenants should have, in respeot of the 
bazar lands, Rs. 400 a bigha , and for the 
baok or agricultural land, Rs. 200 a b!g\a ; 
to this will ba added the usual statutory 
allowance. As between tha Secretary cf 
State on the one hand and the tenure* 
holders anJ the merohant tenants on the 
o k ber, the ousts will ba proportional. As 
between the tenure-holder and the tenants 
under him, there will be no order for oosta 
either here or in the Court below. 

F. A. No. 40 or 1918. 

Ooe of the plots in this appeal is also 
the subject-matter of Appsal No. 19 of 
1918 and has already been dealt with in 
our judgment in that oase. We have now 
to deal with the other plots iooladed ia 
this appeal. The award in favour of the 
tenure holder in respect of these plots will 
ba modified according to the rates stated 
in our judgment already delivered. Thore 
will be the same order for costs. 

F. A. No. 41 of 1918. 

In this oase the compensation granted to 
the teoure holder will be increased oo the 
basis of oar jalgmeotia First Aopeal No. 
19 of 1918. Costs will ba ia proportion. 
Hearing fee Rs. 230. 

Appeals allowed. 


NAGPCJR JUDICIAL COMMISSIONER’S 

" COURT. 

SgcoxD Civil Appeal No. 277-B of 1313. 

Deoember 10, 1919. 

Present: — Mr. £otvaI, A. J. C. 

KESHRtM AL— Appallamt 

versus 

Musimma t KiDHVl — Raspoiosst. 

Transfer of Property Act ([/ of ISS2^, *. (•> 

(g — 8 ile-died not governet by Act -~Cooe kz-»£ for 
q ii>t enjoyment, whether implied, —S ijlisV.lpQi 9 
pri ^ pies o/, whether applicable, 
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In a couveyauoo, by sale, of land a convenant for 
quiet enjoyment and freedom from encumbrances 
should, in the absence of any express covenant on 
the point and independently of the Transfer of. 
Property Aot, be held to be implied, as being in 
accordance with justice, equity and good conscience, 
[p. 1 53, col. ?.] 

Where there is no prescribed general law to which 
the decisions of a Court must conform, and the 
Court must proceed according to justice, equity and 
good oonsoience, the Court may follow the principles 
of English Law applicable to a similar state of 
circumstances, [p 153, col. 2.] 

Seoond appeal againet the appelhte 
decree, in Civil Appeal No. 77 of 1917, 
deoided by the Additional Distriot Judje, 
Akola, on 26 ch April 1918, reversing the 
decree of the Sub-Judge, Buldana, in Civil 
Sait No. 153 of 1916, dated the 6th February 
1917. 

Dr. H. S. Gour,tor the Appellant. 

The Hon’ble Sir Bepin Krishna Bos*, for 
the Respordente. 

JUDGMENT.— The facts material for 
the purposes of this appeal are as follows. 
Bbowanji.thehusband of defendant No. 1, and 
Piraji, defendant No. 2, sold a l/3rd share in 
a survey number to Amolakoband now 
deceased. The plaintiff, as the legal represen* 
tativa of Amnlakohand, sued for the amount 
which he had to pay to a previous mort- 
gagee cn aooonnt of a mortgage not dis- 
olos:d in the sale-deed. He relies upon a 
olau:e in the 6ale deed to the following 
effect : — 

*' From this date you are its owner 
and in possession thereof. We or our 
kinsmen and relatives have ceased to have 
any right thereto. Yon may eDjoy it from 
generation to generalijn. If any of our 
relatives or kinsmen obstruct you in the 
enjoyment of the properly sold to you, we 
are responsible and we will not put you 
to any kind of worry and trouble on that 

acoDunt.” J 

The defence was that the above danse 
did not nrofess to give the purchaser aoy 
guarantee that the land sold was free from 
inonmbraDoes and that it was only the 
tqui'y of redemption that was sold. 

The first Court held that the clause 
contracted for an unqualified indemnity 
and deoreei the claim partially. 

The lower Appellate Court held that the 
sale-deed contained no covenant with 
letpeot to tha piymant of any prior 
jrpjq'nbraooa one' way or the othsr qqd 


seotion 55 (1) v p) of the T»au9fer of Property 
Ad did not apply, as that Aot was not 
in firoe in Barar at the date of the sale. 
It held that the purchaser wa^, in the 
abienoe of a special agreement, not entitled 
to be reimbursed by the vendor for the 

payment made by him and dismissed the 
suit. 

In this Court it is urged that seotion 
bo (I) (g) introduced no rev principle 
but merely embodied what was already 
the law on the subject and tha principle 
of that seotion should have been applied. 
It is also urged that the covenant dcei 
undertake to indemnify the purchaser for 
a payment of the kind in dispute. In the 
3rd ground of appeal the covenant is said 
to be as follows: — 

“if my relations or anybody else molest 
you then we are liable — we will not let you 
Buffer for it.’’ 

This is not a proper translation of the 
danse referred to above. That clause 
refers only to obstruction by any of the 
vendors’ kinsmen, and not to obstruction 
by any stranger. - It oamnt be interpreted 
as referring to any obstruction in asser- 
tion of any mortgagee’s rights. The ques- 
tion, however, remains whether a covenant 
for quiet enjoyment and freedom from 
inoumbranoes, or, in other words, a cove- 
nant that the land sold shall be quietly 
enjoyed free from inoumbranoes, should, 
independently of the Transfer of Property 
Aot, be held to be implied in a convey- 
ance by sa’e of land. Under the English 
Law suoh a covenant is always implied in 
the absenoe of any express covenant ou 
th9 point: see Williams on Vendors and 
Purchasers, 2nd Edition, pages 33, 41, 45 
and 652; Dart on Vendors and Purchasers, 
7th Edition, pages 124 and 788. Where 
there is no prescribed general law to which 
the decisions of a Court must conform, 
and the Court most proceed aooording to 
justice, equity and good conscience, the 
Court may follow the principles of English 
Law applicable io a similar state of 
oiroumstaooes. Varden Seth Ram v. Luck- 
putty Royee Lallah (1). It would only ba 
in accordance with justice, equity and 
good oonsoienoe to imply a oovenant on 


(1) 9 M. 1. A. 313; ‘Marsh. 4il; l 
480 ; 1 Sar. P. C. J. 857; J9.E R. 7 0. 


SutU.!;p. C J, 
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the part of the vendor to indemnify the 
purchaser against incumbrances oreated by 
himself and not disclosed in the covenant. 
A number of grounds were taken in the 
memorandum of appeal before the lower 
Appellate Court, but they all seem to have 
been given up as appears from the 3rd 
paragraph of the judgment of the lower 
Appellate Court. As the only ground 
which was pressed, and upon whioh the 
lower Appella f e Court, reversed the first 
Court’s deoree, has been found to be an* 
tenable, the lower Appellate Court’s decree 
is set aside and the 6rst Court’s decree 
is restored. The appeal succeeds. The 
appellant will get his oosts in all Courts 
from the respondents. 

Appeal allotted. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 280 or 1917. 
August 25, 1919. 

Present: — Justioe Sir Asutosh Mookerjee, Kt. 

and Mr. Justice Panton. 

SYAM KISHORE DE— Defendant No. 1 

Appellant 


versus 


v mo 

UMESH CHANDRA BH ATTACH A RJE1 

AMD otheks— Plaintiffs— Respondents 

Estoppel , equitable -Agreement to transfer proiert 
Document of title not executed or registered^Trann 
feree in possession, effect of— Equity records that n 

OU9h / to be doM ' applicability of— Appeal 
second, by one of several defendants, ichetj JSSSSlt 


Where in pursuance of an agreement to transf 
property, the intended transferee has taken pos^ 
sion, though the requisite legal document, hlr^r 
been executed and registered, the position is t 
same as if the document had been executed, pi 
vided specific performance can be obtained betwe 
the parties to the agreement, in the same Cou 
and at the same time as the subsequent 
question falls to be determined, [p. 155, col. !.] 
Under certain circumstances, equity regards t 
as done whioh should hare been done. [p. 155 co i 
Walsh v. Lonsdale, (1682) 21 Ch. D. 9: 52 L J I 
2; 46 L. T. 858; 31 W. R. J09, followed. 

The fact that only one of several defendants 1 
filed a second appeal, does not debar the Coi 
from an inquiry into the grounds of the decision 
the first Appellate Court, especially where he is x 
a stranger to the property in suit. [p. 156, col. l.J 
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Appeal against the order of the Sab- 
ordinate Judge, Mymensingh, dated the 
25th of April 1917, reversing that of the 
Mun9if, let Court at Bajitpur, dated the 25th 
of May 1916. 

Babus Gopal Chandra Das and Bibhuti 
Bhusati Saha, for the Appellant. 

Baba Birendra Kumar De, for the Re* 
spondents. 

JUDGMENT. — This is an appeal under 
Order XLIII, rule 1 (u), Code of Civil Pro- 

o?dure, against an order of remand made 
under Order XLI, rule 23, Oode of Civil 
Prooedare, in a suit for recovery of possefl- 
sion of land upon declaration of title by par* 
ohase. The disputed property was mortgaged 
on the 7th April 1892 by Ali Chand Bibi, 
Sheik Isuf and Sheik Joman to the father 
of the plaintiffs to seonre a loan of Rs. 130. 
The mortgagee sued to enforce the seourity 
and obtained the usual mortgage deoree od 
the 15th December 1897 for 'a sum of 
R9. 344 and costs of the litigation. On the 
^ st March 1903 the decree-holder pur- 
chased the property in execution sale for 
a sum of R 9 . 255. On the 9th .June 1906 
the auction purchaser executed a conveyance 

® property to one of the mortgagors 

f * r for a consideration 

of tvs. 200. The conveyance was not regis- 
tered as required by law, but the original 
owners, whose possession had not been 
disturbed by the auction purchasers, con* 
inued in occupation. Meanwhile, Sham 
Kishore Dey, who held a deoree for money 
against Ali Chand Bibi and Sheikh Isuf, 
had, in execution, purchased the right, 
title and interest of his judgmenfc-debtors 
on the 2 1st December 1894. For some 
unexplained reason, he did not take posses- 
sion for many years and symbolical posses- 

Rl0n jA W u 3 ^ e ^ Vbre d to him only so recently 
as oUfch December 1909. The plaintiffs 
instituted the present suit on the 29th 

aro *? r reoover y of possession on 

© 8 rength of their title by parobaee at 
the mortgage 8a l e on the 2l8c Maroh 1903. 

they joined as defendants the representa- 
tives- ln-interest of their mortgagor (defend- 
ants Nos. 1—9) aa also sham Kiahore 

Dey. pnrohaser of the right, title and 
interest of their mortgagors (defendant 

W0 ' j' . Thay 'Snored the sonveyanoe 
exesfited by them on the 9th Jane 1906. 

-the suit was defended by defendants Nos. 1 
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and 10. The Court of first in9tanoe found 
that the oonveyanoe was genuine aud held 
that although it was inoperative as a 
oonveyanoe by reason of non- registration, 
the plaintiffs were equitably estopped 
from setting up a title incon- 
sistent with the agreement to sell, which 
oould be speoifioally enforoed against them. 
In this view, he dismissed the suit 
with oosts. On appeal, the Subordinate 
Judge has held that the conveyance is 
inoperative in law and that the 
plaintiffs are entitled to succeed, subject 
to the exercise of right of redemp- 
tion by the tenth defendant. In this view, 
the Subordinate Judge has set aside the deci- 
sion of the primary Court and remanded the 
suit. The present appeal has been prfferred 
by the tenth defendant alone. 

On behalf of the appellant, it has been 
argued that the plaintiffs are disentitled to 
possession, as the agreement to sell was 
speoifioally enforceable, and plaoed them 
in the same position in a Court of Equity 
as if the requisite legal documents had 
been duly exeouted and registered. We 
are of opinion that this contention must 
prevail. 

It is well settled, as the result of a long 
series of decisions in this Court, that when 
in pursuance of an agreement to transfer 
property the intended transferee has taken 
possession, though the requisite legal docu- 
ments had not been exeouted and registered, 
the position is the same as if the documents 
had been exeouted, provided speoifio per- 
formance can be obtained between the 
parties to the agreement, in the same Court 
and at the same time as the subsequent 
legal question falls to be determined; 
Bibi Jawahir Kumari v. Ohatterput Singh (1), 
Singheeram Poddar v. Bhagbat Chander 
Nundi (2), Bepin Behari Mitter v. Tinkowri 
Pathak (3), Secretary of State v. Forbes (4), 
Sarat Ohandra Ohose v. Sham Ohand Singh 
Boy (5), Puchha Lai v. Kuni Behary Lai (6), 

(1) 2 0. L. J. 343. 

(2) 0 Ind. Cas. 032; 11 C. L. J. 543. 

(3) 9 Ind. Cai. 374; 18 C. L. J. 271; 15 C. W. N. 
970. 

(4) 17 Ind. Cas. 180; 14 0. L. J. 217. 

(5) 14 Ind. Cas. 701; 10 0. L. J. 71; 89 C. 063. 

16) 20 Ind. Cas. 803; 19 C. L. J. 213; 18 C. W. N\ 

446. 


1*5 

Khagemlra Nath v. Sonatan Ouha (7). These 
decisions are based on the well-known 
doctrine of equity enunoiated in Walsh v 
Lonsdale (8), that under certain circum- 
stances, equity regards that as done which 
should have been done. The result attained 
in these oases was reached by the Judicial 
Committee in the case of Mahomed Musa 
v. Aghore Kumar Oanguli (9) by the 
application of the dootrice of part perform- 
ance enunciated in Maddison v. Alderson 
(10). Illustrations of the application of that 
principle will be found in Lhagendra Nath 
v. Soyiatan Ouha (7), Jnan Ohandra Das 
v. Rajani Kanta Pal (11) and Mahammad 
Shafikul Huq v. Krishna Qobinda Dutta (12). 
In the case last mentioned, Richardson, J., 
pointed out that the view adopted in this 
Court, though not in conformity with that 
taken elsewhere, Kurri Veerareddi v. Karri 
Bapireddi (13), Ghidambara Chettiar v. 
Vaidilinga Padayachi (14), Ramanathan 
Ohetty v. Ranganathan Ohetty (15), Tim- 
angowda v. Benepgoicda (16), is supported 
by the observation of Lord Moulton in Loke 
Yew v. Port Swettenham Rubber Oo. (17): 
“The present action, from this point of 
view, is an aotion by a bare trustee of 
land to ejeot the beneficial owner who is 
and has for years been in possession of 
the land and has cultivated it.” The 
transferee under the conveyance was never 
disturbed in her enjoyment of the property; 
the possession which she was allowed to 
retain lulled her into security or partial 
seourity; she might oth erwise have at any 
time claimed specific performance of the 
contract of sale, and as the agreement 

(7) 31 Ind. Cas. 987; 20 C. Vi. N. 149. 

(8) (1882) 21 Ch. D. 9; 52 L. J. Cli. 2; 43 L. T. 
858; 31 W. R. 109. 

(9) 28 Ind. Cas. 930; 42 I. A. 1; 42 C. 801; 19 C. 
W. N. 260: l7 Bom. L. R. 420; 21 C. L. J. 231; 28 Rf* 
L J. 548; 13 A. L. J. 229; 17 M. L. T. 143; 2 L. W 
258; (1916) M. VV. N. 021 (P. C.). 

(10) (1883) 8 App. Cas. 4*37; 52 L. J. Q. B. 737; 49 

L. T. 303; 31 W. R. 820; 47 J. P. 821. 

(11) 41 Ind. Cas. 860; 22 C. W.N.522. 

(12) 47 Ind. Cas. 428; 23 C. W. N. 284, 28 0. L. J. 
77. 

(13) 29 M. 330; 1 M. L. T. 163; 10 M. L. J. 395 

(14) 80 Ind. Cas. 408; 38 M. 619. 

(16) 43 Ind. Cas. 138, 40 M. 1134; 6 L. W. 300- 22 

M. L. T. 173, 33 M. L. J. 262; ( 1917) M. W. N. 767 

(10) 28 Ind. Cas. 946; 39 B. 472; 17 Bom. L R 

386. ‘ ' 

(17) (1913) A. 0. 491 at p. 606; 82 L. J. p. C 89, 

1C8 L. T- 467. ‘ * 
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had not been denied by the plaintiffs 
before the institution of the saifc, no ques- 
tion of limitation oould be successfully 
raised in answer to a oross suit if snob 
bad been instituted forthwith. In snob 
oiroumstanoes, there oan be no doubt that 
the plaintiffs are not entitled to relief 
in a Court of Equity, whether we apply the 
rule in Walsh v. Lonsdale (8) or Maddison v. 
Alder son (10). 

As a last resort, the plaintiffs have urged 
that the tenth defendant should not be 
allowed to take up this defence, as the 
agreement to sell was not made with him. 
We are of opinion that there is no force 
in this contention. In the first place, the 
question was raised in the written statement 
of the first defendant, a representative-in* 
interest of the person in whose favour the 
infruotuous conveyance was exeouled, and at 
his instance the fourth issue was specifically 
framed in the following terms: — 

Did the plaintiffs eell their interest in 
the disputed land to Ali Chand Bibi on 
receipt of consideration? If ’so, is the suit 
tenable ?” 

This issue was deoided against the plaint- 
iffs by the trial Court. They appealed and 
got the decision reversed on an erroneous 
ground. The fact that the tenth defend* 
ant alone haB appealed does not debar the 
Court from an enquiry into the grounds 
of the deoision of the Subordinate Judge. In 
the second place, the tenth defendant is not 
a stranger to the property. He has never 
lost his right of redemption. If he is 
called upon by the plaintiffs to redeem their 
security, he is competent to defeat the 
claim by proof that their oonduot has 
been such as to disentitle them to assist- 
ance from a Court which is enjoined 
to deoide the rights of parties with 
reference to rules of juatioe, equity and good 
conscience. 

The result is that this appeal is allowed, 
the order of the Subordinate Judge set aside 
and the decree of the Court of first instanoe 
restored. This order will carry costs, both 
here and in the Court of Appeal below. 

. Appeal alloioed. 


NAGPUR JUDICIAL 'COMMISSIONER’S 

COURT. 

Civil Revision No. 144-B of 1919. 

Deoember 19, 1919. 

Present: — Mr. Prideaux, A. J. C. 

SHRIR AM— Applicant 
versus 

DURG APR VSAD -Non Applicant. 

Ciiil Procedure Code ( Act F of J908), 88, 39,42, 
0. XII, r. 15— Execution of decree— Transjer of decree 
— Decree-holder, death of — Application by legal repre- 
sentatives for substitution — Court, proper, 

A Court to which a decree is transferred for 
execution has no jurisdiction to entertain an appli- 
cation for bringing on the record the legal repre- 
sentative of a deceased decree-holder. The appli- 
cation must be made to tho Court which passed the 
deoree. [p. 157, col. 1,] 

Obiter. — The execution of a decree so transferred 
need not necessarily be stopped because the appli- 
cation for substitution has to go to the Court 
which passed the decree, [p. 157, cols. 1 & 2.] 

Civil rivision against the order of the 
Additional District Judge, Akola, in'Exeoution 
Case arising out of Civil Suit No. 285 of 1918, 
dated the 12th Juoe 1919. 

Mr. V. V. Chitale, for the Applicant. 

The Hon’ble Mr. 0. P. Dick and Mr. D. W, 
Kathalay , for the Non- Applicant. 

ORDER. — The 6%m of Harduttarai Ram* 
pratap, partners Harduttarai and Rampratap 
Gorakhram, obtained a deoree in the Bombay 
High Court against the present applicants. 
The deoree was transferred to the Court 
of the 1st Additional District Judge, 
Akola, for execution. On 12th April 1919 
an application was made on behalf of the 
deoree-holders, stating that the decree-holder 
Harduttarai has died and that in his place 
the nams of his undivided son be brought 
on record. The Judge held that this oan 
only be done by the Court that passed 
the deoree. Oo 2nd August 1919, the 
question was re-argued and the Court 
then came to the conclusion that the 
executing Court oould bring on record a 
legal representative under the previsions 
of section 42 of the Civil Procedure Code. 
He, therefore, set aside his previous 
order and proceeded to go into the question 
as to who were the legal representatives 

of Harduttarai. The present application for 
revision is filed on the ground that .the 
lower Court to whom the deoree had 
been transferred for execution had no 
jurisdiction to enquire as to who were thi 
legal representatives of the deoeased,. decree- 
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holder, that being a matter for the Coart that 
passed the decree. 

It is further contended that the lower 
Court had erred in reviewing its own 
order deolining to entertain the appli- 
cation for substitution of the names. 

I do not think that the case comes within 
the section quoted by the lower Court, 
namely, section 42 of the Civil Procedure 
Code, for a Court executing a transferred 
decree has no power to entertain aDy ob- 
jection regarding the right of the person 
shown in the order as the person entitled 
to exeoute the deoree. Three of the four 
High Courts in India have held that in 
the oase of a judgment-debtor the appli- 
cation for execution against the legal 
representatives must be made to the Court 
which passed the deoree: in Hirachand v. 
Ka8turchand (1) and Swaminatha Ayyar v. 
Vaidyanatha Sattri (2) it has been held that 
the application for execution in such a cafe 
must be made to the Court which passed the 
decree* 

It is settled law that where a deoree is 
sent to a Court for execution and is 
subsequently transferred by assignment and 
the transferee applies for the execution of 
the decree to the Court to wbiob the 
deoree was sent for execution, suoh appli- 
cation should be made not to 6uoh Court 
but to the Court which passed the deoree: 
see Kadir Bahhshvt llahi Bakhsh (3), Mavoroth 
Das v, Ambica Kanta Bose (4) and Amar 
Ghundra Baneneev . Guru Fro8unnoMuksr'ee\b) % 

The only oase 1 can And as regards the 
deoree holder is Musarrtmat Dhuntsh Kceree 
v. Oolfut Hassein (6). It seems to me clear 
that application in the present case should 
have been made to the Court that pasted 
the deoree and that the aoticn c f the lower 
Court in entertaining the application it* elf 
is incorrect. Having ccme to this Ending, 
it is unnecessary to enter into the ether 
grounds raised in the applicaticn fer revision. 
1 set aside the order dated the 2nd August 
15*19. 

Because the 1 2 * 4 * 6 application for the substitu- 
tion of names has to . go to tie (. curt that 

(1) 18 B. 224. 

(2) 28 M. 4t.6; 16 M. L. J. 116 (F. B.). 

(8) 2 A. 283. 

(4) 1 lud. Cas 57; 9 0. L. J. 443; i3 C. \V. N. 5L-3. 

(6) 27 0. 488. 

(6) 21|W..R.,219. 
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passed the deoree, it does not alws-ys follow 
that execution need be stopped: see Order 
XXI, rule 15, Civil Procedure Code. A copy 
of the High Court’s deoree is not before me, 
so I am unable to state whether this rule 

would or would not apply. If it does 
apply, the execution oan prooeed after the 
Court has male such order as is neces- 
sary for protecting the interests of the 
representatives of the decree-holder not 
applying. 

The non-applioants will pay the oosts of 
this application. I Ex Pleader’s fees at 
Rs. 15. 

Application granted. 


CALCUTTA HTGH COURT 

FULL BENCH. 

■ Appeal from Appellate Decree No. 2396 

of 1 bl6. 

August 7, 1919. 

F resent:— Sir Lancelot Sanderson, Kt., Chief 
Justice, Justioe Sir Jcbn Wocdrcffe, Kt., 
Justice Sir Asntosh Mockerjee. Kt., 

Mr. Justice Cbatterjea and 
Mr. Justice Newbould. 

UTTAM CHANDRA DaW — Defendant 

Appellart 

terms 

RAJ KRISHNA DALAL and another 

PiAiNTiFFi- — Responds nts. 

Transfer of Property Act (IV of J882J, *. 99- Sale 
in contravention of provisions of section-purchase by 
mortgagee— Redemption, suit for, by mortgagor without 
setting aside sale, whether maintainable. 

Where a mortgagee has, in contravention of section 
99 of the Transfer of Property Act, attached the 
mortgaged property and brought it to sale and 
purchased it himself, the mortgagor, in o.der to 
establish and enforce his right of redemption and 
to have accounts taken as between mortgagor and 
mortgagee, must get the sale set aside in accordance 
with the procedure, and within the time prescribed 
before he can sue for redemption, [p. 10 ^ co i 2 .] ’ 

Appeal agaiLSt the deoree of the District 
Judge, 24-PtrgaELabs, dated the 14th 
June 1916, modifying that of the Munsif 
2nd Court at Basirhat, dated the 19th of 
January 1915, 
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FACTS appear from the following order 
of reference of Chitfcy and Walmsley, JJ., 
dated the 18th June 1918 : — 

This appeal is preferred by Uttam Chandra 
Daw, defendant No. 1, the mortgagee, and 
arises out of a suit for redemption. The 
Coarts below have given the plaintiffs a 
decree in aooordanoe with the decision of 
this Coart in Pancham Lai Ghowdhur y v. 
Kishun Pershad Misser (l). The facts of 
that oase were very similar to the facts 
of the oase now before as, which are briefly 
as follows : — On 6th April 1891 Sayema 
Bibi, Takim Gazi and Tabrez Sirdar 
exeonted an asafrnataary mortgage of the 
lands in snit in favour of the appellant, 
to whom possession was delivered. On the 
same day, however, the mortgagors took 
settlement of the mortgaged lands fiom the 
appellant, attorned to him as tenants, and 
thns resumed possession of the property. 
The mortgagors having made default in 
payment of the rent, the appellant brought 
a suit for rent against them, obtained a 
decree, and in execution caused the equity 
of redemption to be sold and purchased it 
himself. The sale was on 5th December 
1892, and the appellant took possession cf 
the property in 1895. He has ever sinoe 
been in possession. The mortgagors died, 
and on 25th April 1902 Ada Bibi, the 
widow of Tabrez, who was also daughter 
of Sayema Bibi, purported to sell the 
equity of redemption, whioh she claimed 
had descended to her, to Khiti Nath 
Bhaltaohar jee, the father of defendants Nos. 5 
and 6. On 16th May 1913 these defend- 
ants sold the land to the plaintiffs, who 
filed the present suit on 20th November 
1913. It was argued for the appellant (1) 
that the decision above cited was erroneous 
and that the mortgagors had lost their 
right to redeem and (2) that the lower 
Appellate Court was wrong in allowing the 
mortgagee interest on the sums expended 
by him at 9 per cent, per annum only instead 
of at the rate of interest specified in the 
mortgage bond, v»*„ 37* per cent, per annum. 
With regard to the first question, if the 
ease oited stands, we are bound by it and 
this appeal must fail. We feel, however, 
considerable doubt as to its correctness. 
The learned Judge who delivered the 
judgment confesses that the point is open 
(1) 6 Ind. Ca». 47; 12 C. U J. 574; 14 0. W. N. 679. 
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to argument. The question may be stated 
thus : — Where ~a mortgagee has, in ood- 
travention of section 99 of the Transfer 
of Property Act, attached the mortgaged 
property and brought it to sale and pur- 
chased it himself, oan the mortgagor or 
bis transferee without first getting the sale 
set aside successfully maintain a suit for 
redemption of the property? Wocdroffe 
and Casperez, JJ., held that he could do 
so on the ground that, although the sale 
not having been avoided was a subsisting 
sale, still the mortgagee was in the posi- 
tion of a trustee for the mortgagor. 

That such a sale is not void but 
voidable is now settled by the Full Benoh 
decision in Ashutosh Sikdar v. Behan Lai 
Kirtania (2). It was contended before us 
[as in Pancham LaVs case (1)1 that the sale 
must be taken to subsist with all its 
consequences until it is set aside and that 
until then the mortgagor has no right to 
sue for redemption. Here also, as there, 
aDy application or suit to set aside the 
sale is long sinoe barred by limitation. 

The decision in Pancham LaVs case (0 
appears to us to be in conflict with the 
decision of the Privy Counoil in Khiaray 
mal v, Bairn (3). No doubt in that oase 
their Lordships’ decision was based on 
general principles of equity, as the trans- 
actions there in question were prior to 
and so not governed by, the Transfer of 
Property Act. But they held that the 
sales oould not be treated as void or be 
then avoided on the grounds of any mere 
irregularities of prooedure in obtaining or 
executing the deorees. The sales were 
treated as a nullity only against such of 
the mortgagors as were found to have been 
no parties to the proceedings or not pro- 
perly represented on the record. 

The decision in Pancham LaVs ca*e (1) has 
not been accepted as correct by the other 
High Courts. It is sufficient to refer to 
Dharanikota Venkayya v. Budharazu Surayya 
Qaru (4), Sahadu Manaji v, Devlya Jaba 
Mahar (5), Lai Bahadur Singh v. Abharan 

iiP oo 2* 61; 11 w - N - AOl 1; 6 0. L. J. 320. 

(3) 32 0. 296 at p. 312; 2 A. L. J. 71; l 0. L. J. 684; 

0 P Q J 9 °* N * 32 I. A 23; 8 Sar. P. 

(4) 30 M. 362;* 17 M. L. J. 326. 

(5) 14 Ind. Oas. 780; 14 Bom. L. R. 264. 
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Singh (6) and Sheo * Norain Ojha v. Ram 
Jatan Ojha (7). 

In these oiroumstanoes as the qnestion 
is one of considerable importance and is 
frequently cropping np, we think that it 
should be referred for the decision of a 
Fall Bench. 

We may mention that in Narayan Ohandra 
Poddar v. Keshab Lai Dhai Bhai (8) 
Fletcher and Smither, JJ , deolined to 
refer the qnestion to a Full Bench 
having regard to the oironmstanoes of 
that oase. Here the oironmstanoes are 
in favonr of the appellant mortgagee as 
the plaintiffs are obviously speonlating in 
litigation. 

With regard to the seoond qnestion as 
to the rate of interest to be allowed to 
the appellant, it is obvious that, if the 
question propounded for the decision of the 
Full Beooh be answered in the negative, 
this question will not arise. We aoeord* 
ingly express no opinion upon it at the 
present state.” 

Babu Man mat ha Nath Roy, for the Appel- 
lant. — I will give a brief outline of the 
facts. The appeal arose out of a suit for 
redemption of an usufructuary mortgage 
of a plot of Mourasi Mokarari land measur- 
ing about 18 bighas , whioh was executed 
iu the appellant’s favour by Takim 
and Tabrez and Sayema Bibi in 1891. 
On the same day the mortgage was exe- 
cuted the mortgagors took settlement of 
the land as tenants from the appellant. 
The mortgagors having defaulted in pay- 
ing rents, the appellant in execution of 
the rent deoree purchased the equity of 
redemption of the mortgagors in 1892. 
In 1902 the daughter of Sayema, who was 
also the widow of Tabrez, sold the equity 
of redemption to Khitinath, the father 
of defendants Nos. 5 and 6, who again 
sold the land to the present plaintiffs. 
The question for your Lordships’ deoision 
is whether the plaintiffs can redeem 
the mortgage. I shall begin with 
Pancham LaVs case (1) relied upon by 
the Distriot Judge. I submit that oase 

(0) 27 Iud. Cas. 793; 37 A. 163: 13 A. L, J. 138 

(ien) 4 pit nd 373“ 8 ' 533i 2 P ' U J ' 337i 1 P ' L ' w ' 7Wi 

(8) 46 Ind. Oas. 493; 25 C. L. J, 151. 
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overlooks what was said by the Privy 
Council in RhiarajmaVs cate (3>. although 
Pancham LaVs case (1) was decided in 
reference to it. In Pancham LaVs case 
(1) observations on the question of adverse 
possession and limitation were relied 
upon. I submit those observations in 
RhtarojmaVs case (3) were made not in connec- 
tion with the question of limitation but 
that of adverse possession, f Reads Khiar'tf. 
mal v. Daim (3)]. The real deoision of 
the Privy Council was that a sale under 
such circumstances was not a nullity, but 
a mere irregularity which could be avoided 
within the prescribed time after whioh the 
mortgagee would be barred. Such of the 
mortgagors who were represented in the 
execution proceedings might redeem while 
those who were not represented oould not 
do so. I would contend that in this view 

the Pancham LaVs case (1) is inooosis- 
tent. 

I shall next refer to Ashutosh Sikdar v. 
Behari Lai Kirtania (2) (Reads the judg- 
m6nt of Mookerjee, J.) 

[Sanderson, C. J.— Was the sale in this 
oase confirmed?] 

Yes. 

[Woodbovfe, J.— The finding in this case 
is that the sale was held with the consent 
of the mortgagors.] 

Yes, my lord. My position is that in 
the oiroumstanoes of the present case the 
plaintiff has lost his right to redeem. I 
am entitled to rely upon seotion 114 of 
the Indian Evidence Act and to have the 
presumption in my favour that leave to 
bid was obtained and the sale took place 
regularly. A neoessary oorrollary from the 
Full Bench deoision is that the sale being 
a mere irregularity, the mortgagee oannot 
redeem after the prescribed period of 
limitation. If it is a proceeding to which 
both the purchaser and the mortgagor are 
parties and if the sale is voidable, it is 
difficult to see how the mortgagor can 
exercise his right of redemption. The 
position of a mortgagee is not that of a 
trustee. 


[CHATrERjgA, J. — What do you say of the 
(9)?] f K<lmini ° ebi V ' Rimlocha ^ Sirkar 


(9) 5 B. L. R, 450 at p. 469. 
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That I submit has been got rid of by 
the Privy Council decision in Mahabir 
Per shad Singh v. Macnaghten (10). That 
ease was referred to in Khiarajmal v. Daim 
(3)but the judgmeut was not on that footing. 

[Sandekeon, C. J.— Are the findings of the 
District Judge not material in this case?) 

I submit not in view of the oase in 
Mahabir Pershad Singh v. Macnaghten (10), 
The sale certificate says that the bid was 
offered by the decree-holder’s Pleader and 
that the sale was subsequently confirmed. 
The certificate was issued by the Court. 

Babu Sarat Chandra Bey Chaudhury (with 
him Babu Satya Ohara Sinha), for the Res- 
pondents. — Your Lordships have noticed that 
the District Judge says that there is no evi- 
deDoeto show whether the permission to bid 
was granted or not. The suit for rent was evi- 
dently brought under the Bengal Tenanoy 
Act and section 173 provides that no permis- 
sion is necessary. 

[Mookerjee, J. —Is section 173 applicable 
to the oa9G?The salewas'of the holding. There 
oould be no sale of the equity of redemption.] 

We do not know under what Act the. 
proceedings were taken. The District Judge 
ought not to come to the conclusion he 
has arrived at upon a presumption under 
section 114 of the Evidence Act. He should 
have taken evidence. 

[Mookerjee, J. — The sale certificate says 
that what was sold was the right, title and 
interest of the judgment-debtor. There is 
no mention of the words that property in 
aneara was sold. The sale oould have 
been under the provisions of section 294 of 
the old Civil Procedure Code 1 Order XXI. 
rule 72 of the present Civil Procedure Code.] 
No such sale oould be held without the Court’s 
permission and if no permission is obtained 
the sale is voidable. Section 114 applies 
where the Court has certain duties to do, e g. t 
issue notioes, etc. Here there is no duty 
incumbent upon the Court. See illustration 
(e), section 114, Evidenoe Act. I submit there 
is no judioial or offioial aot The decree- 
holder instituted the suit on his mortgage 
and the decretal amount was taken as interest 
of his mortgage money. 

[Sanderson, C. J. — Does not the sale certi- 
ficate point to the faot that permission 
was given ?j 

(10) 16 C. 682; 16 I. A. 107 (P. C.)j 6 Sar. P. 0. J. 
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No. Whether the permission was given 
or not the form of the certificate 
would he the same in any oase. 

The otherquestion whioh was referred to in 
the remand order is the most important one. 
If the mortgagor has the right of redemption 
when the mortgagee purchases in execution of 
his own decree the equity of redemption, 
the observations in Khiarajmal v. Daim (3) 
and Pancham Lai Ohcwdhury v. Kishun Per ■ 
shad Misser (l) are not in point. If 
the decree is for money out of the mort- 
gage debt, in that case it has been uni- 
formly held that the mortgagor is always 
entitled to redeem irrespective of section 99 
of the Transfer of Property Aot. 

[Sand8R&on, C. J. — Here the decree was for 
rent.] 

Rent for what? It was the rent 
whioh was to be appropriated by the mort- 
gagee as interest of his mortgage debt. As 
regards the findings of the District Judge, 
they are erroneous for two reasons, vie , he 
ought not to have relied upon the presump- 
tion under seotion 114 and he is wrong under 
section 99 of the Transfer of Property Aot. As 
regards the seoond portion of the remand 
order the Judge does not come to a find- 
ing as to whether the mortgagors consented to 
the sale. The mortgagee by his purchase 
has not aoquired an irredeemable right. 

lMcokerjeb, J. — Whatdoesseotion99 sayP] 

It does not give the mortgagee the 
right to sell the mortgaged property in a 
suit for money arising out of the mortgage 
debt or not connected with the mortgage 
debt at all. The seotion is very wide. Pre- 
sumption as to the granting of permission, 
I submit, points the other way. Seotion 
99 is dear. Hence the Court is not likely 
on enquiry to permit the mortgagee deoree- 
holder to bid. In the absence of evidenoe 
to the oontrary the Judge was wrong in 
presuming under seotion 114 that permis- 
sion was aotually given. 

Babu Manmatha Noth Roy, in reply. — If I 
have to suppose that leave to bid was given 
the case would b6 easier for me. Seotion 99 
refers to the question whether the property is 
to be sold or not, it does not provide whe- 
ther leave to bid is to be given or not. If 
the contention of the other side be true, 
then the sale would have been stopped. 
The permission .must have been granted 
under the Civil Procedure Code and not 



Vol. LV] INDIAN 

DTTAM CHANDRA DAW V. RAJ KRISHNA DALAL. 

under section 99. What is necessary in 
view of Mahabir ' Pershal Singh's crss 

(10) is the leave to bid. I submit the 
presumption is in my favour It is not at 
all necessary that the fact that the decree- 
holder was the mortgagee should be 
brought to the notice of the Court. 
(Referato Order XXI, rule 72, Order XXXIV, 
rule 14.) It is not open to the other 
side to go into the question of permission 
to bid, as it was never in any stage of 
the suit raised, not even before the Divi- 
sional Bench of this Court. It was only 
suggested by the Fall Benoh in remand- 
ing the case. Of course evidence must in 
such oases be given. If you think it neoes- 
sary, the oase will have again to be 
remanded. Then I submit there is no 
difference betwesn a decree for money on 
mortgage debt and outside it. A necessary 
oorrollary from the decisions in Khiaraj - 
mnlv. Bairn (3) and Ashutoih Sikd<r v. 
v. Behan Lai Rirtama (i) is that where the 
mortgagor fails to avoid the sale within time, 
he is barred by limitation. S»e Naraym 
Chandra Poddar v. Eeshab Lai Bhai 8/iai 
(8), SheoN orain Ojha v. Bam Jatan Ojha 
(7 >, Mallkarjun v. Narhari (U), Bharani - 
hota Venkayya v. Buihara<u Surayya Oaru (4). 

Babu Sarat Ohandra Roy Ohaudhury . — In 
Malkarjun v. Narhari (11) the question that 
the mortgagee is a trustee when he pur- 
chases property not connected with the 
mortgage could not arise. There are two 
olastes of oases, which held that the 
mortgagee did not acquire an irredeemable 
right. A third class of oases have held 
that where the property has been pur- 
chased by a third person the mortgagor 
has no right. 1 submit the mortgagors 
were not tenants. By the dooument the 
mortgagor was merely permitted to remain 
in possession of the land on payment to 
the mortgagee half of the usufruct of the 
property. The arrangement was not a sub- 
lease but it was in one and the same 
transaction. The decree was on the 
footing that the terms of the mortgage 
were violated by the mortgagor in not 
paying half of the usufruct. Hence the 
suit for the prioe of the usufruot. It was 
not a suit for rent* I submit there was 

(11) 25 B. 337 10 M. L. J. 363; (P. 0.); 27 I. A 
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no kabuliyat but the stipulation was in 
oonr^e of the mortgage transaction. The 
tenancy, if there was any at all, was in 
the sense that the mortgagor was to be 
in possession to pay the interest to the 
mortgagee by giving him half of the 
usufruct. What, in other words, was 
payable to the mortgagee was not rent 
but interest. In oases where the mort- 
gagee purchases the property in execution 
of a deoree, be does not acquire an irredeem- 
able interest. See Bhuggr, butty Bosses v. 
Shamachurn Bose (12), Matiand Balkrishna 
Bhotv. Lkondo Bamodar Eulkatni (13) 

[Mookekjhe, .1. — Does the sale pass the 
equity 0 f redf roptior P] 

No. The mortgagor does not lose his equity. 
[s^NDi-hr-O", 0. J.— Wlat does the pur- 
chaser then get for his monej ?] 

It merely adds to the mortgage security. 
That is what has been held in Martand Ball 
kribhna Rhat v. Bhondo Bamodar Eulkarni(]S) . 
If you hold that the equity of redemption 
passed, ptill the mortgagee holds it as a 
trustee for the mortgagor whiob the latter 
is entitled to redeem on payment of the 
mortgage money as well as the purchase- 
money together with any money the mort- 
gagee might have spent, for the protection 
of the property. See Erusappa Mudoliar v. 
Commercial and Land Mortgage Bank Limited 
(14). See also M uthu v. A aruppan <15 . 

[Mookrfjbe, J. — Lock at Bharani’ ota 
Venkayya v. Budhoraeu Surayya Oaru i4), 
There they have dissented trom M/rtand 
BaUrislna Bhot v. Bhondo Bamodar Rulkarni 
( 1 3 A arid Muthu v. Karuppan (15). J 

That case disposes of the tb-eivations 
of the Judicial Committee as obiter dicta . 

1 submit you should follow the oases of 
this Court which directly bear od the point 
before you. I rely on Kamini Bebi't 
case (9) to show that the mortgagor’s right 
to redeem is not affeoted. 

Babu Manmotha Noth Roy in reply. 

JUDGMENT. 

Sande- son, 0. J. — Toe question referred 
to the Full Benoh is “where a mortgagee 
has, in contravention of seotion 99 of the 
Transfer of Property Aot, attached the 

(12) 1 0. 887. 

(13; 22 B. 824 at p. 628. 

(14) 23 Al. 377; 10 M. L. J. 91. 

(15; 17 H. L. J. 168; 80 M, 813, 2 M, L, T, 181, 
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mortgaged property and brought it to sale 
and purchased it himself, oan the mort- 
gagor or his transferee without first get- 
ting the sale set aside successfully main- 
tain a suit for redemption of the property.” 

The plaintiff sued for redemption of 
what was described by the learned District 
Judge as a usufructuary mortgage bond 
in respect of 18 bighns of land exeouted 
in favour of Uttara Chandra Daw (defend- 
ant No. 1) by Sayemi Bibi, Takim Gazi 
and Tabrez (or Tamraj) Sardar on 6th 
April 1891. Possession was given to 
defendant U. 0. Daw under the bond, 
but on the same day the mortgagors 
exeouted a kabuliyat in favour of the 
above-mentioned defendant, whereby they 
attorned as tenants to him. Subsequently 
the mortgagors, as tenants, made default 
in payment of rent and the above men- 
tioned defendant sued Sayema, Takim and 
Tabriz and obtained a decree. During the 
course of the hearing before the Full 
Benoh a disoussion arose as to the nature 
of the suit and the decree. The learned 
Vakil for the plaintiffs has supplied us 
with a translation of the decree. It is 
headed Rent decree” and after reciting 
that the defendants had been given posses- 
sion upon a stipulation to give half of 
the crops grown on the lands and half 
of the fruit of the trees on the land in 
lieu of interest and reoiting that the three 
defendants had not given the plaintiff 
the share of the Aman paddy and that the 
plaintiff had brought the suit for Rs. 97 
o annas 4 ga-ndas, being the value at the rate 
of Rs. 36 per bis of 2 bis 14 arts, plaintiff’s 
half share of 5 bis 8 am, the entire 
produce of 12 bighas of land at the 
rate of 9 am per bigha, it was thereby 
ordered and decreed that the suit be decreed 
upon contest, that the plaintiff do reoover 
from the defendants Rs. 98-14-15 gandas 
as per account therein set out: the decree 
direoted that the defendants should pay the 
above amount to the plaintiff within 15 
days from the 18th May 1892, failing which 
the defendants would be ejeoted from the 
land. The decree was dated the 25th May 
1892. In execution of this deoree the 
above-mentioned defendant, U. C. Daw, 
purohaeed the equity of redemption on the 
5th Deoember 1892: the sale was confirmed 
in January 1893, the sale certificate was 


granted in April 1893 and the defendant 
took possession in 1895. 

Sayemi, Takim and Tabrez died and any 
interest they had was inherited by Tabrez’s 
widow, who was also the daughter of 
Sayemi. Tabrez’s widow on the 25th April 
1902 sold what purported to be the eqaity of 
redemption in respect of the mortgaged 
land to K. N. Bhattaoharji, the father of 
the defendants Nos. 5 and 6. After the 
death of K. N. Bhattaoharji, viz , on 
16th May 1913, the defendants Nos. 5 and 6 
sold their interest in the land to the plaintiffs 
On the 20th November lyl3 the plaintiffs 
broaght this suit in which they claim the 
right to redeem the mortgage of the de 
fendant U. C. Daw. 

This oase was before the Full Benoh 
on a previous occasion and it was then 
considered material to have a finding 
upon the questions (l) whether the appel- 
lant (».e., the defendant U. C. Daw) 

obtained the permission of the Court to 

bid at the sale of the equity of redemp- 
tion on the 5th Deoember •"92; and (2) 
whether the mortgagors consented to the 
sale thereof to the appellant, on the ground 
that if the mortgagee had obtained 
leave to bid, he would be in the same 

position as an independent purchaser. If 
such leave had been obtained or if the 
mortgagors had consented to the sale, 

the question submitted to the Full Bench 
would not arise. Accordingly, the Full 
Bench directed that the reoord of the 
Execution Case No. 112b of 1S92 in the 
Court of the Munsif at Basirhat should 
be sent to this Court with a finding by 
the lower Appellate Court on the above 
mentioned two questions. 

It appears that the record of tha exe- 
cution oase was destroyed, in accordance 
with the rules, many years ago. 

The learned Distriot Judge held that 
there was no evidence relating to the first 
point, but came to the oonolusion that it 
would be an irregularity for the Court to 
allow the decree-holder to bid at the sale 
without taking the express permission of 
the Court and that, therefore, as he did bid * 
at the sale, it should ba presumed that he 
had the permission of the Coarc to do so, 
aad he relied upon the provisions con- 
tained in ssobion 114 of the Evidence 
Act and Illa3tration (e). As to the 
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second question the learned Judge found 
that there was no evidence relating there- 
to and that in view of his first finding 
the second question was not material. 

On the further hearing of this case 
by the Full Bench it was contended on 
behalf of the plaintiffs that the presurnp- 
tion that the deoree-holder obtained per- 
mission to bid should not be drawn ; 1st, 
because it was contrary to the provision 
of section 99 of the Transfer of Property 
Act, IS82 (whioh was in force at the time 
of the sale) for the decree- holder, who 
was the mortgagee, to bring the property 
to sale otherwise than by instituting a 
suit under section 67 and 2nd, that 
even if leave to bid at the sale were 
given by the Court, it would have been 
beyond the jurisdiction of the Court to 
give such leave in view of the provisions 
of section 99 of the Transfer of Proper- 
ty Act. 

Having regard to the terms of this 
eeotion and in view of the abeenoe of any 
evidence on the question, in my judgment 
it would not be right to draw the in- 
ference that leave was given to the 
defendant U. C. Daw to bid at the sale 
of the equity of redemption. 

Having regard to the Full Bench decision 
in Ashutosh Sikdar v. Behan Lai Kirtania 
(2) it must be taken that the sale of the 
equity of redemption in contravention of 
the terms of section 99 of the Transfer 
of Property Aot was not a nullity, but an 
irregular and voidable sale, liable to be 
avoided on proof that the terms of that 
section had been contravened. It was 
contended, however, on behalf of the 
defendant U. 0. Daw that the terras 
of this seotion had not been con- 
travened, because the defendant had not 
brought the property to sale in his capaci- 
ty of mortgagee, but in bis oapaoity of 
landlord, and that the amount dec- 
reed in his suit was due to him as 
landlord from the plaintiffs as tenants 
under the kabuliyat . 

It was admitted that if the defend- 
ant U. 0. Daw had purchased the 
equity of redemption in the capacity of 
landlord in execution of a decree for a 
claim, irrespective of the mortgage, be 
would be in the same position as a third 
party and the mortgagors must set aside 


the sale before they could sue for redemp- 
tion, but it was contended on behalf of 
the plaintiffs that although the deoree 
might, in form, be a deoree for arrears 
of rent, it was in substanoe a deoree for 
interest due under the mortgage. The 
deoree is described as a “ rent decree,” 
the amount decreed is the value of a 
certain quantity of paddy and costs and 
there is a direction in the deoree that if 
the defendants failed to pay the amount 
within the time specified in the decree, 
the defendants were to be ejected from 
the land. On these facts it appears to 
me that the appellant did not bring the 
equity of redemption to sale in his 
oapaoity of mortgagee, but in his oapaoity 
of landlord, and if that be the oorrect 
view, that is sufficient for the disposal of 
this case and the appeal should be 
allowed. I hesitate, however, to base my 
judgment solely on this ground, for although 
the lower Appellate Courc found that the 
suit was for rent, the point now relied 
upon by the plaintiffs in this suit, vis,, 
that although in form it was a suit for 
rent, it was in substance and reality a 
olaim for arrears of interest under the 
mortgage, does not seem to have been 
considered. 

And the learned Judges who referred 
the matter to the Full Bench seem to 
have assumed that the appellant brought 
the equity of redemption to sale in his oapa- 
oity of mortgagee and in execution of a 
deoree for the satisfaction of a olaim arising 
under the mortgage. In view of this 
and as we have not a translation of the 
material documents, viz., the mortgage 
bond, and the kabuliyat before us, I think 
it is necessary to oonsider the case on 
the assumption made by the learned Judges 
who referred the matter to the Full 
Benoh. 

The learned Vakil for the plaintiff 
contended, first , that under the sale of 5th 
December 1892 the equity of redemption 
did not pass to U. 0. Daw and that 
the money paid by him at the sale 
should be treated as nothing more than a 
further advance by him on the security 
of the mortgage. 

Secondly, that if the equity of redemp- 
tion did pass by the sale to U. 

0. Daw, he held it as trustee for thq 
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mortgagors and their assignees, the plaint- 
iffs, who are entitled to redeem on pay- 
ment of the mortgage debt plus the 
money paid by the mortgagee at the sale 
and any money which may have been 
properly expended by the mortgagee, 
while in possession, for the protection and 
preservation of the mortgaged property. 

In view of the deoision of the Fall Benoh 
of this Conrt in Ashutosh Sikdar v. Behari 
Lai Kirtama (2) to which I have already 
referred, in my judgment the first point i9 
untenable. It mast now be held that the 
sale of 5th December 1S92 was not void, 
but merely voidable. No steps have been 
taken to set aside the sale in aooordanoe 
with the prescribed procedure and the time 
for so doing has long sinoe passed. Con- 
sequently the equity of redemption purchased 
by the appellant U, C. Daw at the 
sale passed to him and no title to the equity 
of redemption paseed either by the oon- 
veyanoe of 25th April D02 to K. N. 
Bhattsoharjee or by the conveyance of 16th 
May 1913 to the plaintiffs. Ir. should be 
noted that the learned Vakil for the plaintiffs 
said that he regarded his second point as 
the better of the two, and it is obvious 
that the first is inconsistent with the seoond 
wbioh was based upon the allegation that 
the mortgagee held the equity of redemption 
as a trustee for the mortgagors. 

With regard to the seoond point, assuming 
for the moment (hut without deciding) 
that by reason of the rale of 5th December 
1892 the appellant U. C. Daw became 
trustee of the equity of redemption 
for the mortgagors, it appears to me dear 
that this suit would not lie. The suit is 
based upon the ground that the plaintiffs 
are the owners of the equity of redemption 
and are, therefore, entitled to redeem the 
mortgaced property, whereas this argu- 
ment is based upon the assumption that the 
property in the equity of redemption passed 
by the sale to the appellant C. C. 
Daw. If that be so, the plaintiffs had do 
interest in the property except as “ cestui 
que trust ” aod they oould not sue for 
redemption. This is further made dear by 
the aooounts which upon the basis of this 
argument would have to be taken as be- 
twe»n trustee and cestui que trust, aooounts 
whioh would be different from those taken 
in a suit for redemption. 
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Upon the above-mentioned assumption the 
suit is really one to enforoe a trust, and 
if it were treated as «uoh it would be out 
of time, for Article 148 of the Limitation 
Act of 1903 would not apply, but Artide 
120 would apply. The sale was in Deoem- . 
her 1892 and the suit was not brought 
until the 20th November 1913, viz., after 
a lapse of nearly 21 years. 

These considerations show, in my judgment, 
that the question referred to the Fall Benoh 
should be answered in the negative. 

This conclusion does noi, in my judgment, 
oonfliot with the principle laid down in 
the dictum of Lord Davey in Khiarojmal 
v. Daim (d), tiz.: " Their Lordships throw 
no doubt on the principle, wbioh has been 
acted on in many oases in India, that a 
mortgagee cannot, by obtaining a money 
decree for the mortgage debt, and taking the 
equity cf redemption in exeoation. relieve 
bimpelf of his obligations as mortgagee, 
or depiive the mortgagor of his right to 
redeem on aooounts taken and with the 
ether safeguards usual in a suit on the 
mortgage.” The mortgagor’s right in this 
respect is provided for in section 99 of 
the Transfer of Property Aot, 1882, but in- 
asmuch as it has been decided by the 
Full Benoh of this Court that a sale, though 
held in contravention of section 99, is not 
a nullity but is an irregular and void- 
able fale, liable to be set aside merely on 
proof that the terms of the section have 
been contravened, it follows that, under 
the oiroumstances mentioned in the question 
referred to the Fall Bench, the mortgagor, 
in order to establish and enforoe his right 
of redemption and to have aooounts taken 
as between mortgagor and mortgagee, must 
get the sale set aside in aooordanoe with 
the prooednre and within the time pres- 
cribed, before be can sue for redemption. 

In my judgment the question referred to 
the Full Benoh should be aiswered in the 
negative, the appeal should be allowed and 
the suit should be dismissed with oosts both 
in this Court (including the reference) ani 
in the Courts below. 

Woodrufie, .1. — As I said in Pancham Lai 
Ohoicdkury v. Kishun Pershad Mister (1), the 
question whioh has been debated before 
us is open to argument but as this Bench 
is of opinion that a suit to redeem will 
not lie where there has been a sale and 
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purchase by the mortgagee which ba* not 
been set aside, I accept that view. Whe- 
ther a suit in 6uoh a oase to have it 
deolared that the mortgagee pnrohaser is 
a trustee for the mortgagor will lie, need 
not he decided because this is not such a 
ease, and if it were, it would be barred 
for the suit is brought 21 years after the 
sale. In my opinion neither Artiole 148 nor 
section 10 of the Limitation Act wooll 
apply to 6uoh a suit, if maintainable. As 
the terms of Artiole 148 show, it refers to 
a suit for redemption and not to a suit 
where the equity of redemption has passed 
out cf the plaintiff who Eesks to eoforce 
a trust in his favour upon the taking of 
an account, whioh is not that of an ordi- 
nary mortgage suit. 

Mookkrjbb, J. — The subject-matter of this 
litigation is a tract of land, 18 bighas in 
area, held in Mourasi Mokarari .lote right 
by one Zahid Gazi under Jnanendra Nath 
Roy Cbowdhuri and others. On the death 
of Zihid Gazi, the tenaooy was inherited 
by three persons, who on the bth April 
1891 mortgaged it by way of conditional 
sale to secure a loan of Rs. 170 taken 
from Uttam Chandra Daw, the first defend- 
ant in this suit (dow appellant before us). 
Under the terms of the mortgage instru- 
ment the mortgagee became entitled to 
possession of the premises, and was to enjoy 
the profits in lieu of the interest whioh 
was fixed at the rate of Rs. 37-8-0 per oent. 
per annum. The mortgage money was made 
re-payable on the i 2th April 1898. On the 
date of execution of the mortgage, the mort- 
gagors took a lease of the lands from the 
mortgagee. The lease recited that the 
mortgagee had taken possession and had 
agreed to let out the lands to the mortgagors 
for the period of the mortgage, that is, 
till the 12th April 1898. The tenants were 
to cultivate the lands, take half the pro 
duoe themselves and deliver the other half 
to the leseor or Rs 50 as the value thereof. 
The lease farther contained a provision that 
if the tenants failed to deliver the pro- 
duce or pay the money value thereof 
in due time, the lessor would be at 
liberty to eject them from the lands. On 
tbe 28th January 1892 the lessor 
sued the lessees for value of crops due, 
and for ejectment if the sum decreed 
fboold pot ho paid within the time pres* 
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oribed by the Court. The records of that 
suit have been destroyed, but as the decree 
made therein is described on the faoe of 
it as rent decree, ” there can be no doubt 
that the suit was treated as one for rent. 
The suit was decreed on the 1 Sth May 
1892 for a fan of Rs. 9?- 14 9 and the 
decree contain'd a direction that the judg- 
ment-debtors shooli be ejected, if the 
amount adjudged doe was not pa : d uo 
within fifteen days. The sum was not 
paid, with the result that the decree was 
exeouted and tl e lessees were ejeotfd on 
the 4th July 1 92. The tenancy thus came 
to an end. Tl e decree-holder subsequently 
took out execution of the decree for re- 
alisation of tbe money due. On the 5th 
December 1892, the right, title and interest 
of the judgment-debtors in the Jote (that 
is, the equity of redemption) was sold by 
auotion and was purohased by the deoree- 
holier himself; the sal) was duly confirmed 
on the 5th January lb93, and the sale 
certificate was granted to the purchaser on 
the 18th April 1893; the equity of redemp- 
tion thus became united with the interest 
of the mortgagee. On or about the 24th 
April UC2, however, odo of the mortgagors, 
who had by inheritance taken the shares 
of the other two, professed to sell the equity 
cf redemption to one Khiti Nath Bhatta- 
oharjya for a sum of R<». 81. Or the 16th 
May 1913, the sots of Khiti Na'h Bhatta- 
oharjya, who bad died meaow iile, con- 
veyed the equity of redemption to the 
plaintiffs for a sum of Rs. 350, the pur- 
chasers retained out of the consideration 
money Rs. 170 aDd undertook to pay the 
dues of the mortgagee. On the 20th No- 
vember 19l3, the plaintiffs on tbe strength 
of their purchase of the equity of redemp- 
tion instituted the present suit against 
the mortgagee for redemption and reoovery 
of possession. The mortgagee resisted the 
olaim on tbe ground that as the equity 
of redemption had vested in him on the 
5th December 1892, the plaintiffs bad 
acquired no title thereto by their purohase 
and were consequently not competent to 
redeem the property. The Courts below 
have concurrently negatived this defence 
and have held, on the authority of Pan- 
cham Lai Ohoutdhury v. Kishun Perskad 
Mister (1), that notwithstanding his pur- 
chase of the equity of redemption, the 
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mortgagee was liable to be redeemed by 
tbe mortgagors or their representatives* 
in -interest. The mortgagee defendant 
appealed to this Conrt. The appeal was 
heard in the first instance by Chitty and 
Walmsley, JJ., who held that the deoision 
in Pancham Lai Ohotodury v. Kishun Pershad 
Mieser (1) was inconsistent with that of the 
Fall Benoh in Ashutosh Sikdar v. Behari Lai 
Kirtania (2) and consequently expressed a 
doubt as to its oorreotness. They accordingly 
referred the following question to a Full 
Benoh for decision: — 

“Where a mortgagee has, in contraven- 
tion of section 99 of the Transfer of 
Property Aot, attached the mortgaged pro* 
perty and brought it to sale and purchased 
it himself, can the mortgagor or his trans- 
feree, without first getting the sale set 
aside, successfully maintain his suit for 
redemption of the property.” 

The matter was heard by a Full Bench 
(Sanderson, 0, J., Woodroffe, J., Chitty, J., 
Fletoher, J., and Chatterjea, J.) on the 20th 
November 1918 when the Conrt gave the 
following direction: — 

“We direot that the record in Exeou- 
tion Case No. 1128 of 1892 in the Court 
of the Munsif of Basirhat be sent up to 
this Court with every despatch, with a 
finding by tbe lower Appellate Court as 
to whether the appellant obtained the 
permission of the Court to bid at the sale 
of the equity of redemption on the 5th 
Deoember 1892 or whether the mortgagor 
consented to the sale thereof to the appellant.” 

The District Judge has reported that 
the rcoord of the execution oase was des- 
troyed in accordance with the rules many 
years ago. but he has held that on the 
principle deduoible from Illustration (e) to 
section 114 of the Indian Evidenoe Aot, 
viz., that the Court may presume that judi- 
cial and offioial acts have been regularly 
performed, the inference may legitimately 
be drawn that the mortgagee obtained the 
permission of tbe Court to bid at the sale 
of the equity of redemption on the 5th 
Deoember 1892. The oase has now been 
placed before the present Full Benoh for 
final disposal. 

• « t | * 

There has been considerable discussion 
at the Bar upon the. question, whether the 
District Judge has correctly applied the 
presumption mentioned in seotion 114 


of the Indian Evidence Aot. On the oae 
hand, we have been pressed to hold that 
after the lapse of snoh a long period, the 
presumption may well be raised that the 
mortgagee decree-holder obtained tbe re- 
quisite permission as was contemplated in 
seotion 294 of the Code, 1882, whioh has 
now been replaoed by Order XXI, rule 72, 
Civil Procedure Code, 1908; this is supported 
by the observation of Soott, C. J., in Sahadu 
Manaji v. Devlya Jaba \fahar (5). We have 
been asked on the other hand to hold that as 
the purohace by the mortgagee was in direot 
contravention of seotion 99 of the Transfer of 
Property Aot, it is highly improbable that 
the deoree holder could have ventured to 
ask for the leave of the Court. I am in 
dined to take tbe view that leave was 
not obtained, but, in my opinion, it is 
not necessary to determine definitely whe- 
ther leave was or was not granted, be- 
cause the rights of the parties are not 
affected by the answer whioh may be 
given. 

It is indisputable that the sale in this 
oase was held in contravention of seotion 99 
of the Transfer of Property Aot, which was 
in force at the time and provided as 
follows: — 

Where a mortgagee, in execution of a 
deoree for the satisfaction of any claim, 
whether arising under the mortgage or 
not, attaohes the mortgaged property, he 
shall not be entitled to bring such pro- 
perty to sale, otherwise than by institut- 
ing a suit under seotion 67, and he may 
institute such suit, notwithstanding any- 
thing contained in the Code of Civil Pro- 
cedure (1882), section 48.” 

The sale was not a nullity, bat an ir- 
regular sale liable to be avoided; merely on 
proof that the terms of the section have been 
contravened [ Ashutosh Sikdar v. Behuri 
Lai Kirtania (2)]. It unquestionably operated 
to transfer the equity of redemption from the 
mortgagors to the mortgagee, but it might 
have been set aside at the instance of 
the judgment debtors on an application 
under seotion 244 of the Civil Procedure 
Code, 1882. Such application was not 
made either before or after confirmation. 
The sale, therefore, beoame final and con- 
clusive, and under section 3i6, Civil Pro- 
cedure Code, the title to the property sold 
(that is, tbe equity of redemption) vested. 
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in the purchaser from the date of confir- 
mation, so far as regards the parties to 
that suit aud persons claiming through or 
under them. The period of limitation for 
cancellation of the sale by aD appropriate 
proceeding has long since expired, and 
as no fraud is proved, no question of exten- 
sion of timeoan arise. Prima facie, then, 
the mortgagors lost the equity of redemp- 
tion on the 6th January 1893, and the 
conveyances of the 24th April 1902 and 
16th May 1913 passed no title to the 
successive transferees. In this view, the 
plaintiffs are not entitled to redeem the 
mortgage property. The right of redemp- 
tion, no doubt, exists from the moment 
when the mortgage is made and the seourity 
is redeemable on payment of the debt 
during the subsistence of the mortgage. 
But the right to redeem is not a personal 
right; it is an interest in the property 
mortgaged, so that when the equity of 
redemption has been sold away, the mort- 
gagor can no longer exercise his right of 
redemption. This view has been adopted 
in Dharanikota Venkayya v. Budharazu 

Surayya Qarti (4), Sahadu Manaji v. Devlya 
Jaba Mahar (5), Lai Bahadur Singh v. 
Abharan Singh (6) and Sheo Narain 

Ojha v. Bam Jatan Ojha (7). These de- 
cisions are based on the now familiar 
dootrine that an irregular Bale must be 
formally vacated and oannot be ignored 
as a nullity. This was enunciated in the 
dearest possible terms by the Judioial 
Committee in Malkarjun v. Narhart (11), 
where they reversed the judgment of the 
majority in Brava v. Sidramappa (16). In 
that case a mortgagor sued to redeem, 
although the equity of redemption had 
been sold away in execution at the instance 
of a judgment creditor and had been 
purchased by the mortgagee. Lord Hob- 
house explained that the sale was irregu- 
lar, because held in contravention of the 
requirements of the Civil Procedure Code as 
to service of notice upon the representa- 
tives of the deceased judgment debtor, 
but it was essential that the sale should 
first be set aside, as it was a sale held by 
a Court with jurisdiction. There is oonse 
quently no escape from the position that 
at the date of institution of this suit, the 


plaintiffs had acquired no title whatever 
to the equity of redemption and were not 
entitled to redeem. 

A desperate attempt, however, has been 
made on behalf of the plaintiffs to take 
the oase out of the operation of the princi- 
ple just explained. It has been argued 
that the sale of the equity of redemption 
was held in execution of a decree for the 
satisfaction of a olaim arising under the 
mortgage, that the mortgagee, purchaser 
at a sale held in these oircumstanoes, took 
the property in trust for the mortgagor, 
and that he might accordingly be called 
upon at any time within 60 years (under 
Article 148 of the Limitation Act) to submit 
to redemption. There is no solid foundation 
for this contention. The argument is based 
on the assertion that the sale took plaoe in 
execution of a decree for the satisfaction 
of a olaim arising under the mortgage. But 
as has been already explained, the suit 
was for reoovery of rent, although the 
sum recovered was to be applied in satis- 
faction of interest due on the mortgage, 
and it would be an abuse of language to 
maintain that the suit was for reoovery 
of arrears of interest on the mortgage. Two 
instructive oases on this point are furnished 
by the decisions in Anonymou* case 

(17) and Ohimmnn Lai v. Bahadur Singh 

(18) . In the first of these oases a mortgage 
and a lease were, as in the oase before us, exe- 
cuted simultaneously. Sir John Edge, 0. J., 
observed that the grant of such a 
lease by the mortgagee to his mort- 
gagor had been invariably treated as 
a transaction in the nature of a lease 
and as putting the parties in exactly the 
same position as that in which they would 
have stood, if, instead of having been 
mortgagor and mortgagee, they were the 
Zemindar and any other person taking a 
lease of the land. In the second case, 
precisely the same view was adopted, and 
it was ruled that the effect of the kabuUyat 
was to establish between the parties the 
relationship of landlord and tenant, with 
the result that a suit on the kabuliyat 
would lie only in a Revenue Court. A 
similar view was taken in Khuda Bakhsh v. 
AlimunnUsa (19) and the earlier decisions in 

(17) 23 A. 341n. 

(18) 23 A. 338; A. W. N. (1901) 95. 

(19) 27 A. 313; A. W. N. (1904) 273; 1 A. L. J. 715. 


(16) 21 B. 424. 
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Altaj Ali Khan v. Lalta Prosad (20) and 
lmdad Hasan Khar, v. Badri trasad (21) mast 
be deemed to have been decided on their 
special facts. In the ease before a*, the 
suit was apparently described as a suit for 
rent; this inference may safely be drawn 
from the description of the deoree. as also 
from the entries in the register of suits. 
The deoree was made obviously under sec- 
tion 66 of the Bengal Tenancy Act (which 
prescribes a period of grace for fifteen 
days) and ejeotment was obtained under 
section' 89, I feel no doubt that the sale 
cannot be deemed to have been held in execu- 
tion of a deoree for enforcement of a 
olaim under the mortgage. This conclu- 
sion completely sweeps away the founda- 
tion for the argument of the plaintiffs respond- 
ents. 

But even if we assume that the sale 
was held in execution of a deoree arising 
out of a claim on the mortgage, the case 
for the plaintiffs is beset with difficulties. 
Their oonttntion is that although tie 
equity of redemption has been sold away 
and it is no longer possible for the mort- 
gagor to obtain a letransfer th. reof by 
avoidanoe of the sale, they are still entitled 
to recover the property from the mortgagee 
on payment cf the mortgage money and 
the purchase-money at the execution sale. 
In support of this argument they have in' 
voked the aid of a principle of equity 
ennLoialed by Lord Davey i D Khiara,mal 
V. JJaim (d) in the following terms: 

'A mortgagee ca DD ot by obtaining a 
money deoree for the mortgage debt, end 
taking the eqnit, of redemption in exeontion 
relieve himself of hie oUigatioie as mort- 
gagee, or deprive the mortgagor of bie ,igbt 
to redeem on aooocnta taken and with the 
other safegoarde nenel in a suit on the mort. 
gage.” 

According to Lord Davey, this principle 
of equity had been aoted on in many oases 
in India. One of the. earliest cases where 
the dootrme was applied is that of K am ini 
Hebi v. Bamlochan birkar (9). There Mao- 
pherscn, J., held that a mortgagee cannot 
in cxeoulion of a simple decree fcr money 
(the repajment of which is Moored by 
mortgage;, pioperly attach and sell ihe mort- 

(20) 19 A. 466; A. W. N. (1897) 128. 

(2)) 20 A, 401; A. W. N. (1P98) 212. 


gagor’s equity of redemption in tbe property , 
mortgaged; but, if he docs so and Durohases 
it himpelf, he beom*s a trustee kr the 
mortgagor against whrra he cannot acquire 
an irredeemable title. Reliance was placed 
upon Doicnes v. Grazebrook (22) to f-how 
that where a mortgagee has a power of 
sale, if he sells in exeroise of that power, 
be oannofc himself purchase, that is to 
s*y, if 1 e d ies purchase, he will be 
declared <o be merely a trustee for the mort- 
gagor. Reference was also made to the judg- 
ment of Norman, J., in Ramlochun Sirkar v. 
Kamtni Debi (23) , Ramlochan Sircar v. Kaminee 
Babee (24) and of Phear, J., in Brajanath 
Kundu v. Qobindmani Dasi (25). [See also 
the jndgmenfc of Markby, J., in Neeruniun 
Mcoker.ee v, Oopeniro Naratn Deb ( 16 )]. The 
qces ion arose again in the case of \iahabir 
Pershad SingU v. Macnaghten (10) and 
Lord WatFon held that the decision of Mao- 
pberson, J , in Kamtni Debi v. Ramlochan 
Sirkar (9) could be supported, only in cases 
where the mortgagee purchased without 
leave of the Court, for leave to bid puts 
an end to t^e disability of the mortgagee 
and puts him in ihe same position as any 
independent pnrohaser. It may be assumed, 
then, that in 1882, at the time when the 
Transfer of Property Act was passed, the 
rule had been recognised by our Courts 
that where a mortgagee had ob ained a 
money dtoree for the mortgage debt and had, 
without the leave of the Court, taken the 
equity of redemption in execution, he «a«, 
on equitable grounds, liable to be treated, 
notwithstanding his purchase, as a mortgagee 
holding the property in trust for the mort- 
gagor. The qaestion necessarily arises, 
what was the effect of section 99 of the 
Transfer cf Property AotP The Legislature 
recognised the prevailiug rule cf eqairy, 
but modified its application in two direc- 
tions. In the first place, the mortgagee was 
prohibited to purchase the equity of 
redemption in execution of his own deoree, 
whether it was a money deoree for the mort- 
gage debi or for a claim related thereto or 
whether it was a deoree for a claim en‘irely 
unconnected therewith. In the second place, 
the prohi 1 i ion <«ao absnlntp, and the L«gi8- : 

* 1 18 7 ' 3 Meri^ale 200; 17 E. E. 62, 86 B B. 77 , 

(23 SB LB. 4-i note 
M B L K. * note. 

(26, 4 B. L. E. v O. c.j 88. 

W6) 10 3. L. B. 57 . 
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lfttnre did not contemplate a puroha«e by the 
mortgagee even with the leave of the 
Court, In these circumstances, the endea- 
vour to engrift upon section 99 of the 
Transfer of Property Act the pre existing 
rule on the subjeot as discoverable from 
judicial decisions is opposed to well-reoog- 
du ed principles of construction of Statutes. 
What has been here attempted by the 
plaintiffs was emphatically condemned by 
L 'rd Hersohell in Bank of England v. 
Vagliano (27): the purpose of the Statute 
surely was that on a point specifically dealt 
with by it, the law should be ascertained 
by interpreting the language used, instead 
of, as before, by roaming over a vast number 
of authorities in order to discover what the 
law was and extracting it by a minute 
oritioal examination of the prior deoi-dons. 
The utility of th9 legislates enactment 
would be almost entirely destroyed and tbe 
very object of embodying the rule in a code 
frustrated, if the Court would be called upon 
to examine the antecedent decisions and to 
engraft the rule deduoible therefrom on 
the Statute. The misohief is well illus- 
trated by what has happened in the case 
before us. We were invited to oonsider 
the exact effeot of the oases already men- 
tioned as also other decisions [snob as Bhag- 
gabutty Dossee v. Shamachurn Bose (12), 
Martand Balkriahna Bhat v. Dhondo Damodar 
Kulkarni (13), Eruaappa Mudaliar v. Commer • 
rial Sf Land Mortgage Bank Limited (14) and 
Muthu v. Kartippan (15) ) and to supplement 
the statutory rule by the previous law on 
the subjeot. This oan only lead to con- 
fusion, ae is shown by the divergence of 
opinion disolosed in the oases of Muthu v. 
Karuppan (15) and Dharanikota Venkayya 
v. Budharaiu Surayya Garu (4), which were 
deoidad within a few weeks of each other and 
one learned Judge was a party to both deci- 
sions. After the best consideration I have 
been able to give to the matter, I have come 
to the oonolusion that the severity of the rule 
embodied in seotion 99 of the Transfer of Pro- 
perty Act should not be softened by invoking 
the aid of tbe pre existing law on the subjeot. 
I am consequently unable to follow the 
decisions io Pancham Lai Ohowdhury v Kishun 
Perahad Muter (l) and Naray n Ohandra 
Poddar v. hethab Lai Dhii Bhai (8>. 

(27 ) 0 891) A. 0. 107 at p. .45; 60 L. J. Q. B. U6; 
64 L. T. 863} 89 W. R, 637} 65 J. P. 679. 


Apart from this, even if the oontrary 
view were tak«n and the equitable princi- 
ples enunciated in the earlier decisions 
could be applied, they would be of no assist- 
ance to tbe plaintiffs. The suit is framed 
as an ordinary redemption suit and not 
as a suit to enforce a trust. In a suit so 
framed, a redemption decree oan be made 
only in oonforraity with seotion 91 of the 
Transfer of Property Act. Such a decree, 
it was not disputed, oould not meet the 
justice of the case, beoause tbe defendant 
could not be deprived of the property only on 
payment of the mortgage money. 

It may be observed finally that seotion 99 
of the Transfer of Property Act has now been 
replaced by a less comprehensive rule (Order 
XXXIV, rule 14, Civil Procedure Code). 
The disability of the mortgagee is restricted 
to oases where he purchases the equity of 
redemption at a sale held in execution of a 
decree for the payment of money in satis- 
faction of a claim arising under the mort- 
gage. The mortgagee, if he has a claim 
against the mortgagor independent of the 
mortgage, thus has the same right that other 
creditors have to realise it by the attachment 
and sale of the equity of redemption. In 
suoh a case, however, the decree-holder 
must obtain leave to bid under Order XXI, 
rule 72, and when he has obtained leave, 
be is io the position of an independent pur- 
chaser [ Mahabir Perahad Singh v. Marnaghten 
(10) and Gang a Perahad v. Jawahir Singh 
(28) '. This differentiates the oases of an 
execution sale from a private sale of the 
equity of redemption, There, as observed by 
Kindersley, V. 0„ in Goaaip v. Wright (2 \f) t 
the Court allows the parties, by an arrange* 
ment subsequent to the mortgage, 
to enter into a transaction by which the 
mortgagor sells or releases or conveys or 
gives up (call it what you will) his equity 
of redemption and makes the estate out and 
out the estate of the mortgagee. This has 
now been approved by the House of Lords 
in Peeve v. Lisle (30), where they affirmed the 
decision of the Court of Appeal in Lisle 
v. Reeve (31). 

(281 19 C. 4. 

(2u) (1863 32 L. J. Ch. 648; 9 Jnr. (n. b.) 692; 8 
L, T. 6 *7. 1 1 W. R. 632 

(80 (1902; A 0 461:71 L. J. Ch. 768; 87 L. T. 
BOS; 51 W. R 576: 18 T. L. R. 767. 

*81) .1902) 1 Ch. 63 ; 71 L. J. Ch. 42; 85 L. T. 464; 
60 W. R. 281} 18 T. L. R. 61. 
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My answer to the question referred to 
the Pull Bench is in the negative; where 
a mortgagee basin oontravention of section 
99 of the Transfer of Property Act at- 
tached the mortgaged property and brought 
it to sale and purchased it himself, the 
mortgagor or his transferee cannot success- 
fully maintain a suit for redemption of the 
property without first getting the sale set 
aside. 

In this view, the appeal must be allowed 
and the suit dismissed with costs in all the 
Courts. 

Chatterjea, J.— -The question referred to 
the Pull Bench is thus stated in the order 
of reference: — Where a mortgagee has in 
oontravention of section 99 of the Transfer 
of Property Aot attached the mortgaged 
property, and brought it to sale and pur- 
chased it himself, can the mortgagor or his 
transferee without first getting the sale set 
aside successfully maintain a suit for re- 
demption of the property?” 

It appears that the mortgagors on the 6th 
April 1891 mortgaged the property in dispute 
by way of conditional sale, under whioh 
the mortgagee was to hold possession and 
enjoy the usufruct of the property mort- 
gaged by way of interest. On the same date 
the mortgagors executed a kabuliyat in 
favour of the mortgagee under whioh they 
were to hold the land mortgaged as tenants 
under the latter on payment of half the 
produce. It was also provided that on non- 
payment of half the produce (or the 
prioe thereof, Hs. 50) they would be liable 
to be ejeoted. The mortgagors defaulted 
to pay the share of the crops, and the mort- 
gagee thereupon brought a suit for rent 
and also for ejeotment. He obtained a decree 
for rent and the decree contained a direction 
that the defendants should be ejeoted if 
the deoretal amount was not paid within 
15 days. The payment was not made and 
the decree was exeouted, and the defendants 
were ejeoted on the 4th July 1892. The 
mortgagee subsequently took out execution 
of the deoree for rent and purchased the 
equity of redemption on the 5th December 
1892. The sale was confirmed in January 
1893 and possession was taken in 1895. I’he 

heirs of the mortgagors sold the land to the 
father of the defendant Nos 5 and 6, from 
whom the plaintiffs purchased it on the 16th 
May 1913 and on the 20th November 


1913 brought the present suit for redemp- 
tion. 

A question arose as to whether the 
defendant obtained the leave of the Oonrt 
to bid at the sale, and the learned District 
Judge (to whom the question was referred 
for a finding) came to the conclusion that 
although there was no evidence on the 
point (the execution records having been 
destroyed) there was a presumption that 
leave to bid was obtained. I am of opinion, 
however, that no such presumption can be 
drawn having regard to the provisions of 
section 99 of the Transfer of Property Aot, 

The first question for consideration is 
whether the deoree obtained by the defend- 
ant (the mortgagee) was for the payment of 
money in satisfaction of a claim arising 
under the mortgage. It is contended on 
behalf of the appellant that although there 
was a kabuliyat exeouted by the mortgagors 
in favour of the mortgagee agreeing to hold 
the land as tenants under him, it was part 
of the same (mortgage) transaction, and 
the deoree, though in form a deoree for 
rent, in substance was a deoree for arrears 
of interest due under the mortgage. I am 
of opinion, however, that the deoree was for 
rent as it purported to be. It is true 
the arrangement was that the share of the 
orops whioh the mortgagee would get frcm 
the mortgagors would be appropriated as 
interest on the mortgage, but the legal 
relation between the parties after the 
execution of the kabuliyat was that of 
landlord and tenant. Had the mortgagee let 
out the land to a third party, it could not 
be contended that the share of crops pay- 
able under the kabuliyat was not rent, even 
though the same might be appropriated to- 
wards interest. The mere fact that the 
lands were let out to the mortgagor would 
not alter the relation between the parties. 
Moreover the fact that the deoree contained 
a direction for ejeotment (presumably under 
section 66 of the Bengal Tenancy Act) 
if the defendant failed to pay the deoretal 
amount within the time specified, shows 
elearly that it was a deoree for 1 rent, 
because whatever the arrangement might 
be, the mortgagee could not (except on 

e ooting of landlord and tenant) obtain 
a deoree for ejeotment against the mort- 
gagor. I think, therefore, that the defend- 
ant purchased the equity of redemption 
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at the sale as landlord, and not as mort- 
gagee. 

It is admitted that if the sale at which 
the mortgagee purchased was in execution 
of decree in respeot of a claim not arising 
undo? the mortgage, the mortgagee acquired 
the equity of redemption just as a third 
party would, and the plaintiffs cannot re- 
deem unless thoy got the sale set aside 
As the decree for rent in my opinion was 
not in satisfaction of a claim arising under 
the mortgage, the defendant acquired an 
irredeemable title to the property by hia 
purchase at the sale in execution of the 
decree, the sale never having been set 
aside. In my opinion, therefore, the suit 
fails on this ground, and it is unnecessary 
to consider the other questions raised in 
the case. 

But even if it be held that the deoree 
was in respeot of a claim arising under 
the mortgage, I think the suit will fail, 
as the sale was never set aside. The con- 
tention of the plaintiffs is that the sale 
need not be set aside, the sale stands but 
that the mortgagee does not acquire an 
irredeemable title, he holds the mortgaged 
property as trustee for the mortgagors, and 
the latter can redeem on payment of the 
mortgage money plus the amount spent by 
the mortgagee in purchasing the property, 
and any other money whioh might have 
been spent by him for the protection of 
the property; in other words, that the mort- 
gagee by his purohase only adds to his 
security, and that the rule of equity whioh 
governed the relation between the parties 
before the sale subsists notwithstanding the 
sale. It is pointed out that the principle 
of equity, t ns., that a mortgagee cannot 
by obtaining a money decree for the mort- 
gage debt and taking the equity of redemp 
tion in execution, relieve himself of his 
obligation as mortgagee or deprive the mort- 
gagor of his right to redeem on aooounts 
taken and with the other safeguards usual 
in a suit on mortgage, is referred to by 
the Judicial Committee in the case of 
Khiarajmal v. Daim (3). But this equity 
is recognized in section 99 of the Transfer 
of Property Act. It is now settled, how- 
ever, by the decision of the Fall Bench 
in the case of Ashutosh Sihlar v. Behari 
Lai Kirtinia (2' that a sale in contra- 
vention of the provisions of section 99 of 


the Transfer of Property Act is not void 
but is merely voidable, and admittedly no 
steps were taken to have the sale set aside, 
It oannot, therefore, be contended that 
the equity of redemption subsists in the 
mortgagor even though the sale is not set 
aside. 

As for the argument that the mortgagee 
by his purohase holds the property as 
trustee, the trust (assuming that there is 
any) must be enforced in a suit properly 
framed for the purpose, and within the 
period of limitation prescribed. The suit 
is not so framed, section 10 of the Limi- 
tation Act would not be applicable, and 
the present suit brought 21 years after 
the sale is barred by limitation. I would 
accordingly answer the question referred 
to in the negative. 

Nrwbould, J. — I agree. 

Reference answered in the negative 


LAHORE HIGH COURT. 

First Civil Appeal No. 2775 of 1915. 

January 24, 1920. 

Present : — Mr. Justice Broadway and 
Mr. Justice Marfcineau. 

AHMAD KHAN and OTdE&s sons and Legal 
Representatives of SAHIB KHAN 
Deceased — Defendants— Appellants 

versus 

NABI BAKHSH and others — Plaintiffs, 

Musammat JAMAL BIBI — Defendant 

— Respondents. 

Custom — Succession — Pagwand or chundawand — 
Mekans oj Kot Bhai Khan, Tahsil and District Shahpur 
— Formation into separate groups — Presumption — 
Collateral succession — JYhole blood, whether excludes 
half blood. 

According to the custom prevailing among the 
hlekans of Kot Bhai Khan in the Tahsil and District 
of Shahpur, the rule of distribution is the pagicand 
one and there being no provision in the wajib-ul- 
am for any specific rule in the ease of collateral 
succession, the preaumpti >n would be that the 
whole blood and half blood would be on an equality 
and would succeed together, [p. 174, ool. 2.J 

When subsequent to a distribution according to 
the pagwand rule the whole blood brothers form 
into separate groups becoming joint in food and 
cultivation among themselves and entirely separate 
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from their half brothers, the whole blood excludes 
t he half blood ia subsequent collateral successions, 
[p. «7b col 2.] 

Where the common ancestor of the parties had 
two wives and divided his property into two equal 
shares, giving one to the two sons of one wife and the 
otherto the two sons of the other, who took possession 
in accordance with this arrangement; and it appeared 
further that ever since the partition the two sets of 
brothers had been entirely separated from each 
other, while as among themselves they had con- 
tinned to be joint in food and cultivation: 

Held, that in the distribution by the common 
ancestor it was intended that thenceforward 
each group of sons should hold its own portion of the 
estate independently of the other and that, therefore 
in collateral succession the whole blood exoluded the 
half blood, no custom to the ooutrary havint? been 
established [p. 17 >, col. 2.] 


First appeal from the deoree of 


the 


Senior Subordinate Jadgo, Sbahpar at 

Sargodha, dated the lOch July 1915, 

granting plaintiffs a dealaratory decree to 

the effeofc that after Musannut Jamal 

Bibi’s dsath or re-marriage, plaintiffs and 

Sahib Khan should be entitled to inherit her 

eata-e jointly, plaintiffs taking fcwo-fchirds and 

Sahib Khan one-third of tho estate, withmt 
costs. 

The Hon ble Mien FaeUt^Husaain and 
Mr. M. L. Puri , f Jr the Appellants. 

Mr. Nanik Oh mi, for the Respondents. 

t^NT. — The following pedigree 

a , f. of assiitanse ai showing the 

relationship between the parties to the 

sal out of whiob this appeal has arisen. 


2nd wife=8HAHADAT KHAN-Ut wife 


I 


Langar Khan, 


, Sher\han. 

^ ! | ^ 1 

fiarkhordw died Ghalam=Lal Khan=Ja ma i Khan ' I "’am=Khanjar Khan=Boshan Bhai Khan, 

childless. Bibi. Bibi. 3 Bib., Bibi, 

n-L- J rri .1 . 1 _ - I I 


a 


Bahadur Khan deceased whose property 

16 in suit. 


r 

Ghulam Mohd , 
plaintiff. 


Ahmad Khan, 
plaintiff. 


f~ 

Xabi Bakhsh, 
plaintiff. 


L 


I 

Fazl Dad, 
plaintiff. 


Khuda Bakhsh, 

J 

Haidar Bakhsh, 


Sardar Khan, 
plaintiff. 

Ghulam Mohd , 
plaintiff. 


Sultan Mohd. 
plaintiff, 

Ghulam Mohd., 
plaintiff. 


r 

Fateh Khan. 

I 

Mohammad Ynsaf, plaintiff. 


( 


f 


8her Mohd , plaintiff. 


Qul Mohd., plaintiff. 


Both plaintiffs ^respondents end defendants. 

appellants are Mekans of Kot Bhai 
in the Tahsil and District of Shabpar and 
are descended from Shabadat Khan The 
plaintiffs-reepondents are descended from 
Shabadat Khan by hie first wife white 
the defendants-appellants are descended from 
him through the second wife. Bahadur 
Khan, son of Lai Khan, died on the 25th 
of April 1907 when still a minor. He had 
been under the guardianship of Sahib Khan 
who as suoh guardian was in possession of 


ents l f-. f’i fu- Tho Plaintiffa-respond- 

>ostitu ted this sait, claiming posses- 
tw °, th,rda of ‘he property left by 

Bahadar Khan acknowledging that Sahib 

third T .r t,t 8d ‘° the raining one- 

Rshld y h ", p a,nt U was alleged that 
Babadnr Khan s mother and step mother as 

widows of Lai Koan were entitled only to 

maintenance, aceording to custom and a 

eomprom.se whioh had been entered into 

between the parties. Sahib Kbao. who waa 

the principal defendant, contested the suit 
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on various grounds, the ohief one being that 
on the death of Bahadur Khan he himself 
succeeded, subject to the right of Lil 
Khan’s widow?, to the whole of the estate 
according to oustom. The plaintiffs in their 
plaint asked for a deoree for possession of 
the property in suit or in the alternative 
for a declaration of their right to suooeed 
to the estate on the death of Lai Khan’s 
widows. The learned Subordinate Judge 
held that the plaintiffs were entitled to a 
declaratory deoree, but not to a deoree for 
possession. He aooordingly dismissed the 
suit for possession, hut granted the alterna 
tive relief declaring the plaintiffs entitled 
to suooeed on the death or re-marriage of 
Lai Khan’s widows to two-thirds of the 
property left by Bahadur Khan .Against 
this deoree both parties preferred separate 
aDpeals, the defendants through Messrs. 
Fazl i- Hussain and Mukand Lai Puri and 
the plaintiffs through Mr. Nanak Chand, 
the plaintiffs olaiming that they were en- 
titled to a deoree for possession while the 
defendants contending that Sahib Khan 
was entitled to the whole of the property. 

The real issue in the case is whether 
in the ease of collateral suooession, suoh 
as the present, the whole blood excludes 
the half blood, and this was the point that 
was taken and argued at the Bar. It is 
common ground that aooording to the reve- 
nue reoords relating to Kot Bhai Khan 
suooession is aooording to »he pagwand or 
per capita rule. Mr. Fazl-i-Hos*ain, how- 
ever, oontended that so far as the family 
was oonoerned, the pagwand rule had been 
departed from and that Shahadat Khan 
had in his lifetime partitioned and 
arranged for a future partition of his estate 
bo as to practically follow the chunda • 
wand or per stirpes rule. Shahadat Khan 
had two eons by eaoh of his two wives 
and during his lifetime divided the bulk 
of his property into two sbarep, one share 
going to the two eons by one wife who 
oontinued to hold that share jointly, and 
the other half going to the sods by the 
seoond wife who also continued to hold 
that Bhare jointly. Mr. Fazl-i- Hussain 
argued that in this way two de6nite and 
distinct groups had been formed so that 30 
far as collateral suooession was oonoerned 
in eaoh group, the whole blood exoladed 
the half blood. He drew our attention to 


the terms of the waiib-uUarzes of villages 
inhabited by Awans and other tribaa mainly 
in the Khushab Tahsil on the opposite side 
of the river, aooording to whioh it appears 
that those tribes, while following the pag- 
wand rule, provided for oollateral suooession 
by agreeing that in event of the property 
being partitioned, the whole bicod would 
exclude the half blood but not otherwise. 
Admittedly no suoh provision for oollateral 
suooession exists in the wajib-ul-arz of 
Kot Bhai Khan, printed at page 473 of 
the paper book (Exhibit P II). Mr. 
Nanak Chand, however, oontended that the 
ou8tom prevailing among other tribes who 
were living on the other side of the river 
did not afford a sufficient guide for the 
deoision as to whether a similar oustom 
existed amongst the Mekans and be urged 
that although there were some nineteen 
villages inhabited by Mekans, in none of 
these had any suoh provision been made 
for oollateral suooession. 

There seems to be no doubt that Shaha- 
dat Khan did make a partition of the 
bulk of his property during his lifetime. 
Exhibit D 53, printed at page 785 of the 
paper- book, shows that on the 30th March 
1855 the property situated in Kot Bhai 
Khan was divided into two equal share? ; 
one share was allotted to Bhai Khan and 
Khan jar Khan sons of one wife and the 
other share was allotted to LaDgar Khan 
and Sher Khan sons of the other wife, 
and possession was taken by the said sons 
in accordance with that arrangement. That 
this was the case is evidenced by an ap- 
plication (Exhibit D 52) at page 785, paper- 
book, made by Shahadat Khan on the 27th 
January 1858, in whioh he asked for the 
Tahsildar’s assistance in being replaced 
in possession of the property in Kot Bhai 
Khan whioh was then in possession of Bhai 
Khan and Khanjar Khan. The dispute that 
thus arose in 1858 was settled on 10th of 
April 1 85 **, when Exhibit D 48, page 778, 
paper- book, was drawn up. Aooording to 
this dooument the property of Kot Bhai 
Kban was again divided in two equal shares 
and allotted to Khanjar Khan and Bhai 
Khan in the one oase and LaDgar Khan 
and Sher Khan in the other. This 
arrangement was agreed to by all the four 
sons, and is referred to in Exhibit P-11 
(page 473, paper-book) where, while it ig 



171, 


INDIAN OASES. 


[1920 


AHMAD KHAN V. MAUI BAKHSH. 

declared that succession is according to the 
pagwand rule, it is speoiSoally entered that 
the estate of Shabadat Khan would devolve, 
according to an order passed on the 14th 
April lb58 by Pandit Moti Lai, Extra 
Assistant Commissioner, on Shahadat Khan's 
four sons according to the deed of partition 
dated 10th April 1858. Mr. Faz!»i- Hussain 
urged that as a matter of fact the property 
was divided on Shahadat Khan’s death in 
accordance with that arrangement and that 
ever since Khanjar Khan and Bhai Khan 
and their descendants have held their share 
then taken of Shahadat Khan’s estate 
jointly inter se and Langar Khan and Sher 
Khan have held their share of their father’s 
estate jointly inter se. He has contended 
that so far as lineal succession is oonoerned, 
the pagwand rule still exists ; but that 
having once partitioned the property, so 
far as the collateral succession is oonoerned, 
half blood is exoluded by the whole blood. 
Since the death of Shahadat Khan, which 
took place somewhere about i860, there 
has been a certain amount of litigation 
between the two sets of descendants chiefly 
in connection with the partition of certain 
properties which were not originally parti- 
tioned, and it was urged by Mr. Fazl-i- 
Hussain that this litigation still further 
shows oomplete separation between the two 
branches of the family. 

As ‘has been said above, Exhibit D-48 
(page 778 of the paper- book) shows that 
there was a partition effeofced in 1858, and 
from Exhibit P II (page 473 of the 
paper-book) it is clear that this partition 
was recorded by the Revenue Authorities 
and embodied in the wajib-uhart. An ex- 
ammation of the revenue records sinoe 
1858 and a consideration of the litigation 
that has taken plaoe between the plaintiffs 
and defendants also leaves practically no 
room for doubt that sinoe 1858, they have 
been entirely separated while as among 
themselves they have continued to be joint 

Now it was held in Qholam Muhammad v 
Muhammad Bakhsh (1) that when an ances* 
tral estate is distributed according to the 
pagwand rule, it may be presumed that in 
collateral succession to portions of such estate 
the whole blood or half blood will be on an 
equality. This rule has been embodied 

(1) 4 P. E. 1891 (P. B.). 


in Article 26 of Rattigan’s Digest oi 
Customary Law, wherein it is stated that 
when the property of the common ances- 
tor was distributed according to the. 
chundawand rule, the whole blood ex- 
cludes the half blood, and where the 
distribution was aooording to the pagwand 
rule, the whole blood and half blood 
suoaeed together. 

In the present case there oan be no 
doubt that aooording to the custom prevailing 
among the Mekans the rule of distribution! 
is the pagwand one, and as there is no 
provision in the wajib-ul-ars for any 
speoiflo rule in the case of collateral 
succession the presumption would be that 
the whole blood and half blood would be 
on l( an equality and would suoaeed together. 

Ohundawand ” and " pagwand ” are, 
however, rules rather of distribution among 
heirs entitled than rules of succession, 
and it was pointed out in Qholam Muhammad 
v. Muhammad Bakhsh (I) that the above 
presumption could only be made when 
the existence of an ancestor with issne 
by at least two wives, and a pagwand 
or chundawand distribution of his estate, 
whether before or after his death, had 
been proved. f 

Further * D the same ruling it was also 
held that oiroumstanoes may exist in 
which notwithstanding a pagwand distribu- 
tion, the whole blood may be found to. 
exclude the half blood in subsequent 
collateral successions. 

This may happen when, subsequent to 
a distribution aooording to the pagwand 
rule, the whole blood brothers form into 
separate groups becoming joint in food 
and cultivation among themselves and 
entirely separate from their half blood 
brothers, and to quote from page 16 of 

e report, when this combination and 
separation is oomplete throughout the 
family, the condition of the family is 
i entioal with the condition produced by 
the chundawand mo de of distribution. 
And when this condition has been reached, 
it is a reasonable expectation that the 
same rule of succession will be found to 
app y as if the original distribution had 

een chundawand ”. This view was adopted 
and given effect to in Ahmad Shah Vi 
Musammat Talia Bibi (2). 

(2) 34 P. R. 1900. P , Li E 10OO( p 447 ' 
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To apply the principles and rules above 
enunoiated in the present case, it has to 
be seen whether there was an ancestor 
with more than one wife whose estate had 
been distributed, and further what mode 
of distribution was adopted. 

Again, it has to be seen whether 
subsequent to such distribution there has 
been any formation into groups within the 
meaning of the rules laid down in the 
said decisions and the proviso to Article 
26 of Eattigan’s Digest of Customary Law. 

Now it is common ground that Sbaha- 
dat Khan, the oommon anoestor, had two 
wives who eaoh bore him two sons. There 
oan also be no doubt that in his lifetime 
be made a distribution of his property 
and executed a document, to which all 
his sons assented, evidencing that distribu- 
tion and providing for a similar dis- 
tribution of any property that was not 
specifically oovered by the aotual partition. 

What mode of distribution was adopted, 
however, is a matter that is not wholly 
free from difficulty. As Shahadat Khan 
had two sons from eaoh of his wives, his 
sons wonld eaoh receive the same amount 
of property under either the chundawand 
or pagwand modes. There is, however, 
some force in Mr. Eazli-Hussain’s conten- 
tion that there is an indication in Exhibit 
P. 11 of a distribution according to the 
chundawand rule. 

In Exhibit P. 11 it will be seen that 
while the general rule or oustom as to 
suooeseion is stated to be according to 
* % pagwand yi it is specifically declared that 
in the case of Shahadat Khan the devolution 
of his estate to his sons would be in 
accordance with the deed of partition of 
the 10th of April 1858, “attached to the 
partition record in the village Basta.” 

This deed of partition, Exhibit D-48, 
shows that the estate was divided into 
two equal portions — one of eaoh each por- 
tions being allotted to the sons of eaoh 
wife, which sons held jointly. 

Whether this denoted an intention to 
distribute by the chundawand rule or 
not, it seems certain that the sons of 
eaoh wife were treated as a separate entity. 

The use of the disjunctive “but” in 
Exhibit P. 11 also is an indication that in 
the case of this family the general custom 
had not been strictly followed. 


In these oiroumstanoes, it seems clear 
that the presumption which would other- 
wise have arisen does not arise in the present 
case or if it doe9, it is not of any great force. 

It may be as well, at this stage, to state, 
though the property in suit is situated in 
four villages and D. 48 specifically deals 
only with the property in Kot Bhai Khan, 
there oan be no doubt that the same mode 
of distribution was intended to apply to 
Shahadat Khan’s entire estate, and the 
subsequent litigation shows that the descend- 
ants of the two wives continued to remain 
separate. The sons and their descendants, 
of one wife have ever since remained joint 
in food and cultivation inter se and entirely 
separate from the sons, and their descend- 
ants, of the other wife who, till recently 
at any rate, have in their turn remained 
joint inter se. 

In these oiroumstanoes it would seem 
that in the present case the plaintiffs’ 
branoh of the family have remained dis- 
tinot and separate from the branoh of the 
defendants, and we, therefore, hold that on 
the present reoords the facts point to the 
conclusion that in the distribution of 1858 
it was intended that thenoeforward eaoh 
group of sons should hold its own portion of 
the estate independently of the other and 
that, therefore, the whole blood exoludes the 
half blood, no oustom to the contrary having 
been established. 

In this view of the oase it is not neoessary 
to consider whether the oustom prevailing 
among the A wans and others of the Khushab 
Tahsil has any bearing on the oustom govern- 
ing the Mekans. 

The appeal is accordingly accepted and the 
plaintiffs’ suit dismissed with costs throughout 

Appeal accepted. 


PATNA HIGH COURT. 

Cuttack Circuit, 

Civil Revision No. 125 or 1919, 
January 24, 1920. 

A. Present: — Mr. Justice Jwala Prasad and 

Mr. Justioe Adami. 

BALMAKUND K ANUNGO— Pktjtionbr 

. versus " 

MAD AN OHOTRA andIanothea — 
Opposite Partv. 

Hindu, Law —Religious institution— Offerings to deity j 
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nature of— Future offerings, whether attachable— Execu. 
tion of decree — Attachment- Assignee of offerings object, 
ing to attachment - Necessary party —Appeal, right of. 

The offering or bhog to a deity, which is iu the 
nature of a future perquisite, is an uncertain and 
indefinite income and is not liablo to attachment. 

A person who claims property which is attached 
is a necessary party to the proceedings and is 
entitled to object to the attachment, and has a 
right of appeal. 

Application against the order of the Munsif, 
Puri, dated the 23rd July 1919. 

Mr. D. P. Das Qupta, for the Petitioner. 

Messrs. 8 . N. Sinha and 8 . 0. 0 hat tern , 
for the Opposite Party. 

JUDGMENT. — This is an application by 
Balmakund Kanungo, Manager of the Jagan- 
nath Temple, against an order of the 
Munsif of Pari, dated the 23rd July 1919, 
directing him to pay to the deoree-holder 
Madan Uhotra Rs. 3*10 per diem out of the 
khei (offering to the diety) due to the Raja of 
Puri, tbe judgment-debtor, from the 50th 
May 19i9 until the decree is sati-fied. 
There was a prohibitory order against the 
applicant served on him on the 30th May 
1919. In response to that order, he sent a 
letter by way of objection to the attach* 
ment of the khei due to the judgment* 
debtor. His objections weye two-fold: (1) 
that the Raja’s khei is daily sold and 
eredited to the petitioner in his book, (2) 
that the Raja took large advances from 
time to time from him and these advances are 
set off against tbe value of those daily khtis. 
His objection practically was that there was 
no khei either what accrued in the past, or 
wbat may aoorue in future, whioh belonged 
to tbe judgment-debtor, and whioh might 
be oapable of being proceeded against for 
the satisfaction of the deoree. His objection 
was allowed, so far as the khei aoorued to 
the Raja before the prohibitory order was 
served on him, viz. t 30th May 1*19, but 
as regards the future khei the aforesaid 
order of the Munsif was passed, whioh is 
the subjeot of the petition befoie us. This 
is not a full disposal of the objection of 
the petitioner. If his contention were good 
that the khei t past as well as future, 
was assigned to him, then there was 
nothing left as belonging to the judgment- 
debtor, whioh could be attached in execu- 
tion of the deoree in question. The 
Court below has not oome to any find- 


ing on this point. If, on the other hand, 
tbe khei was in the nature of a future 
perquisite on account of the offering or 
uhog to the deity it was an uncertain and 
indefinite income, whioh could not be attached, 
in view nf the authority of the case Shoilo <z* 
nund Ojha v. Feary Oharan Dey (l). It 
has been held in a uniform ourrenb of 
decisions that a priestly office, with emolu- 
ments attaohed to it, is inalienable, 
Srimati Mallika Dasi v. Ratannani Ohaker* 
varti (2). The principle is also deduoible 
from the Privy Council case of Rajah 

Vurmah Valia v. Ravi Vurnah Kunhi 
Kutty (3), Qnanasmbanda Pandara San • 
nadhi v. Vein Pandaram (4), Durga Bibi 
v. Chanchal Ram (5). The property would 
not then be attachable, and the Court 
would not have jurisdiction to attaoh it. 
The order in this case must, therefore, 
be set aside, and the case sent back to 
the Court below for determination of the 
aforesaid points. The future khei in the 
hands of the petitioner will remain in his 
hands, in pursuance of the prohibitory 
order already issued, and will not be 
disposed of without an order of the Court 
below. 

It has been objected that the petitioner 
had no locus stanii to make this appeal, 
inasmuch as he was no party to the 
different proceedings. Certainly, if the 
prohibitory order was passed in respeot of. 
the property whioh he claimed to have 
already passed to him on account of the 
assignment, he became a necessary party, 
and was entitled to object to the attach- 
ment being issued. As a matter of fact, 
the Court treated him as such and acted 
upon the objection laid by him by means 
of his letter. This contention is overruled. 

Case remanded. 

(1) 29 0, 470; 6 O. W. N. 728. 

(2) 1 0. W. N. 493. 

(3) 1 M. 235; 4 I. A. 76; 3 Sar. P. 0. J. 687. 

(4) 2‘ M. 271; 4 0. W. N. 3*9; 271. A 69; 10 M. L. 

J. 29; 2 Bom L. B. 697; 7 Sar. P. 0. J. 671. 

(6j 4 A. 81; A. W. N. (188 1) 124. 


t 
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PUNJAB CHIEF COURT. 

Second Civil Appeal No. 711 of 1909. 

April 18, 1910. 

Present:— Mr. Justice Johnstone and Mr. 

Jnstioe bhah Din. 

BUR SINGH — Plaintiff — Appellant 

versus 

GUJAR SINGH and others — Defendants — 

Respondents. 

Court-fee — Mortgage, suit for redemption of — 
Appeal 9 amount payable enhanced in — Appeal , second , 
Court-fee payable on. 

Where in a suit for redemption of a mortgage the 
mortgagor obtains a decree conditional on payment 
of a certain sum, but that sum is enhanoed in 
appeal aud the mortgagor comes up in second appeal, 
the Court-fee payable on the memorandum of seoond 
appeal mpst be calculated on the difference between 
the sum alleged by the mortgagor as payable and the 
sum fixed by the Appellate Court. 

Appeal from the order of the Divisional 
Judge, Ferozapur Division, dated the 10th 
May 1909, modifying that of the Sab* Judge, 
1st Class, Ferozapur, dated the 27th April 
1908, deoreeing the olaim. 

Mr. 8ham Lal t for the Appellant. 

Lala Dhanpat Rax , for the Respondents. 

JUDGMENT.— The first question for de- 
cision in this ease is whether the correct 
amount of Coart*fee has beea paid on the 
memorandum of appeal. 

The appellant’s Counsel argues on the 
authority of Bhag Mai v. Mohra (1), Banje 
Khan v. Bir Bed (2), Hazara Singh v. Lai Singh 
(3), Muhammad Khan v. Ashak Muhammad 
Khan (4 ) and Nepul fiat v. Debi trasad (5) 
that inasuit for redemption the jurisdictional 
value of a suit is to be determined with refer- 
ence to the allegations made in the plaint and 
not with reference to the defence set up by 
the defendant. The facts of those oases are, 
however, different from those of this case, 
in which there is a distinct statement made 
by the plaintiff on the 30th January 1908 
to the effect that if it were held by the 
Court that, apart from the mortgage in suit, 
there existed in favour of the contesting 
defendants another valid mortgage for a 
larger amount than the sum mentioned in 
the plaint created by the plaintiff’s father, 
he (the plaintiff) was ready and willing to 

9 • « 

(1) 169 P. B. 1888. 

1 12) 9 IT. R. 1889. 

(3) 63 P. B. 1891. 

- (4) 106 P. B. 1895. 

(6) 27 A. 447j 2 A. L. J. 105, A. W. N. (1905) 40. 

12 


redeem the same in this suit, and was pre- 
pared to pay additional Court-fee, if any, 
ohargeable on the plaint in respect of the 
redemption of such mortgage. 

The lower Appellate Court has found, in 
agreement with the first Court, that the 
plaintiff’s father effected a mortgage for 
Rs. 1,600 in favour of defendants Nos. 1 and 2, 
though they have differed as to the legal 
effeot of the mutation on the footing of that 
mortgage, whioh took place after the death 
of the plaintiff’s father. The first Court 
granted the plaintiff a deoree for redemp- 
tion conditional on payment of Rs. 1,067-2-0, 
whereas the lower Appellate Court has held 
that there was a valid mortgage by the 
plaintiff’s father lor Rs. 1,600 in defendants’ 
favour, and has accordingly increased the 
amount payable by the plaintiff to Rs. 1,600. 
Such being the case it is clear that in view 
of his statement above referred to, the 
plaintiff is bound to pay additional Court- 
fee on the difference between Rs. 1,600 and 
Rs. 534-4, the latter being the amount of 
the alleged mortgage sought to be redeemed 
by the plaintiff, and he oannot, after 
asking the Courts to adjudioate on the ques- 
tion whether his father did or did not effeot 
a mortgage for Rs. 1,600, now turn round 
and say that, upon the finding of the 
lower Courts, his suit, as laid, should have 
been dismissed, leaving him free to bring 
another suit for redemption of the mortgage 
for Rs. 1,600. This latter position is in- 
consistent with the plaintiff's own pleadings, 
and we must hold that the question of 
the existence or otherwise of the mortgage 
for Rs. I,6u0 is direotly in dispute in this 
case. 

Upon this view, the Court-fee paid on 
the memorandum of appeal is insufficient 
and we call upon the appellant to make 
good the deficiency at once, as under the 
order of the Judge in Chambers, he was 
to be ready to pay in the additional Court- 
fee, when called upon to do so by the 
Divisional Bench. 

The appellant’s Counsel says that his client 
is not ready with the additional Court-fee 
stamp, and he asks for time to enable his 
olient to pay the requisite stamp. The 
respondent’s Pleader strongly objeots to 
fnrther time being allowed for the purpose, 
and we see no reason to grant the request. 
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The requisite Court-fee Dot beiDg paid, 
the appeal cannot be prooeeded .with; »and 
we dismiss it with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1536 

of 1916. 

January 21, 1919. 

Present : — Mr. Justice Cbatterjea 
and Mr. Justice Newbould. 

PROMOTHA NATH GANGULY and 
another— Plaintiffs — Appellants 

versus 

AMIRADDI SHEIKH — Defendant No. 1 

— AND OTHERS — RESPONDENTS. 

Court Fees Act (VII of 1S70A s. 7, cl. (XI)— Land, 
lord and tenant — Suit by landlord to recover possession 
from tenant — Court. fee payable— Relationship oj 
landlord and tenant not established as between some 
defendants and plaintiff— Suit, whether maintainable. 


Under section 7, clause (XI), of the Court Fees Act 
in a suit between landlord and tenant for recovery 
of immoveable property from a tenant including 
a tenant holding over after the determination of 
a tenancy, the Court-fee is to be paid according 
to the amount of the rent of the immoveable pro- 
perty to which the suit refers, payable for the 
year next before the date of presenting the plaint, 
[p. 178, col. 2.J 

Where a suit is brought by a landlord for khas 
possession against several persons between some of 
whom and the landlord there is no relationship of 
landlord and tenant, the suit cannot proceed against 
those persons without a prayer for declaration 
of title, [p. 179, col. 1.] 

Appeal againafc the decree of the Distriot 
Judge, 24 Pergannas, dated the 14th 
December 1915, reversing that of the Mun- 
sif, 1st Court at Diamond Harbour, dated the 
22nd August 1914, 

Babu Narendro Kumar Bose, for the Appel- 
lants. 

Babus Sarada Oharan Matty and Santimoy 
Majumdar , for the Respondent. 


JUDGMENT. - This appeal arises cut of 
a suit for khas possession of a tank and 
also for arrears of rent with damages 
against three persons, on the allegation 
that they were the tenants of the plaintiffs 
under a Kabuliyat for a term of years and 
that, on the expiry of the term, the 


plaintiffs were entitle! to obtain khas posses- 
sion. 

The kabuliyat was exeonted by defendant 
No. 1 alone and so far as he was con- 
cerned, he stated in bis written statement 
that he had no objection to the plaintiff’s 
getting khas possession. The other two de- 
fendants pleaded that there was no rela- 
tionship of landlord and tenant between 
them and the plaintiffs, and that they held 
the tank in dispute under a third party (one 
Amodini Debi) to the suit. 

The Court of first instance found the 
question of title in favour of the plaintiffs 
and also found that all the defendants 
were tenants under the plaintiffs and 
accordingly gave a deoree for khas posses- 
sion as also a deoree for rent against all the 
defendants. 

On appeal, the learned Distriot Judge 
held that the question of title oould not be 
gone into in the suit as framed, as Court- 
fee had been paid only on Rs. 84, the 
amount of rent claimed. He accordingly 
did not go into the question of title. He 
found that there was relationship of land- 
lord and tenant between the plaintiffs and 
the defendant No. 1, but that the plaintiffs 
had faded to show that the defendants 
Nos. 2 and 3 were also their tenants In 
the result the deoree of the C< urt of first 
instance was reversed except as to the 
amount of the arrears of rent against defend- 
ant No. I. 

The plaintiffs have appealed to this 
Court. 

t 

Under seotion 7, clause (an) of the Court 
Fees Aot, in a suit between landlord and 
tenant for the recovery of immoveable pro- 
perty from a tenant including a tenant 
holding over after the determination of a 
tenanoy, the Court-fee is to be paid 
according to the amount of the rent of the 
immoveable property to which the suit 
refers, payable for the year next before 
the date of presenting the plaint. 

Sd far as the defendant No. 1 is con- 
oaraei, it has been found by both the 
Courts below that he was the tenant. The 
plaintiff, therefore, was entitled to reaover 
possession of the tank as against him on the 
expiry of the term. The Court fee pay- 
able in such a suit, as stated above, would 
be according to the amount of the rent of 
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the property. The rent in the present 
oase is only Rs. 17 per annum. Upon 
snoh Conrt-fee being paid, the plaintiff will 
be entitled to a deoree for khas possession 
against the said defendant. No question of 
notioe arises with regard to the defendant 
No. 1, because the defendant No, 1 stated that 
he had no objection to the recovery of khas 
possession by the plaintiff. 

As for the other two defendants, it has 
been found that there was no relationship 
of landlord and tenant between them and 
the plaintiff. The suit, therefore, cannot 
proceed without a prayer for declaration 
of title and the suit is not framed accord- 
ingly. In these oiroumstauoe9, the learned 
Pleader for the appellant applies for permi9> 
sion to withdraw the suit so far as the defend* 
ants Nos. 2 and 3 are concerned with liberty 
to bring a fresh suit. 

The plaintiffs are accordingly permitted 
to withdraw from the suit with liberty to 
bring a fresh suit with respect to the 
same subjeot-matter as against the defend* 
ants Nos. 2 and 3. They must pay the costs 
of defendant No, 3 in all Courts and of the 
defendant No. 2 for the lower Courts 
only. 

The deoree of the Court of first instance 
will be restored as against the defendant 
No. 1, upon the plaintiffs paying the Court* 
fee Rs. 1 8 on the plaint leviable on the 
sum of Rs. 17 in the first Court, as also 
the same amount (Re. 1 annas 8) on the 
memorandum of appeal in this Court. The 
Court-fees must be .paid within three 
weeks from this date and on that being 
done, the deoree of the Court of first 
instance as against defendant No. 1 will be 
restored. 

The cross-objection on behalf of the 
defendant No, 1 raises the question whe- 
ther he ought to be made liable for the 
rent. But having regard to the clear 
finding of both the Courts below that the 
relation of landlord and tenants exists be- 
tween the plaintiff and the defendant No. 
1, the cross-objection must be dismissed 
with oosts. We make no separate order for 
costs of this Court against the defendant 
No. 1 in the plaintiff’s appeal. 

Oross-objeetion dismissed, i 


PATNA HIGH COURT. 

Second Civil Appeal No. 879 of 1918. 
February 11, 1920, 

Present : — Mr. Justioe Das and 
Mr. Justioe Adami. 

KULDIP NARAYAN RAI— 
Appellant 
versus 

BANWARI RAI and others — 
Respondents. 

Appeal, second — Construction of document , error in , 
whether ground for second appeal. 

A seco nd appeal is not maintainable merely on 
the ground that the Courts below have miscon- 
strued certain documents, which are neither docu- 
raents of title, nor embody a oontraot, nor are the 
foundation of, the suit. [p. 160, col. 1.] 

Appeal from a deoision of the District 
Judge, Durbhanga. 

Messrs. L. N. Singh and L. K. Jha, for the 
Appellant. 

Mr. Murart Prasad , for the Respondents. 

JUDGMENT. 

Das, J, — The only question in this appeal 
is whether the parties were joint or separate. 
Both the lower Courts have come to 
the conclusion that they are joint. That 
is purely a question of fact and the 
oonolusion is ordinarily binding on us, but 
the learned Yakil on behalf of the appel- 
lant urges that the conclusion at which 
the Courts below have arrived is based 
on a misconstruction and misreading of 
certain documents. As to that the law is 
that unless there is a question of the legal 
effeot of a deed which may be treated as 
a dooument of title or embodies a oontraot 
or is the foundation of the suit, a second 
appeal does not lie. But the learned 
Yakil for the appellant has relied upon the 
Privy Council deoision in Lola Fateh Ohand 
v. Rani Kishen Kuntoar (I). In that oase 
their Lordships pf the Privy Counoil 
said: "The right oonstruotion of documents 
is a question of law which Judges in second 
appeals are not, by sections 584 and 585 
of the Code of Civil Procedure, precluded 
from considering by any finding of a 
lower Appellate Court based on such 
documents.” It is true that the observa- 
tion is very general in its terms, but 

-l(l) 16 Ind. Oas. 67; 17 0. L. J. 1; 34 A. 679; 10 A. 

L. J. 336; 14 Bom. L. B. 1090; 16 0. W. N. 1033; 23 

M. L. J. 830; 12 M. L. T. 413 (1912) M. W. N. 1065; 

89 I. A. 247 (P. 0.). 1 
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their Lordships had to oonsider the ques- 
tion of loajib'uUarz, which undoubtedly is 
a document of title. This oase of the 
Privy Council was considered by Mr. Justice 
Mookerjee in the case of Rajah Makund Deb 
v. Oopi Nath Sahu (2) and his Lordship, 
with the Privy Oounoil decision before 
him, came to the cor elusion that the 
question of consideration of every docu- 
ment is not a question of law. In our 
view, therefore, we oannot entertain this 
appeal merely on the ground that the 
Courts below have misconstrued oertain 
documents. It is conceded by the learned 
Vakil for the appellant that if this argu- 
ment fails, the 6nding of the lower Appel- 
late Court is a finding of faot. 1 would, 
therefore, dismiss this appeal with costs. 

Adami, J — I agree. 

Appeal dismissed. 

(2) 25 Ind. Caa. 2S0 } 21 C. L. J. 46. 


- CALCUTTA HIGH COURT. 

Appeal fhom Original Decree No. 180 

of 1917. 

August 21, 1919. 

Present : — J nstice Sir Asutosh Mcokerjee, Kt., 

and Mr. Justice Panton. 

YASIN ALL MIRDHAand others 

- Appellants 
rersus 

RADHAGOBINDA CHAUDHURI 

- AND OTHERS — RESPONDENTS. 

Assam Land and Revenue Regulation (l of 1886) 
M. 8 <b), 96,97 — Partition of revenue- puying estate- 
jurisdiction of Revenue Court to effect partition i— 
Lands of estate joint with lands of other estates, effect 
of — Partition of estate affecting distribution of revenue 
whether to be effected by Civil or Revenue Court — 
Jurisdiction conferred by Statute — Power of Court to 
enforce jurisdiction. 

Section &7 of the Assam Land and Be venue 
Regulation confers upon every recorded proprietor 
of a permanently-settled estate, subject to the quali- 
fications specified therein, tlio right to claim a 


partition of the estate. It makes no reference 
directly or by implication, to the mode in which the 
lands of the estate are held. A Revenue Court has, 
therefore, jurisdiction to effect a partition of an 
estate even when the lands of that estate, in whole 
or in part, are joint with tho lands of other estates, 
[p. 182, col. I.] 

Where a Statute confers jurisdiction, it impliedly 
grants also the power to do such acts, adopt such 
measures, and employ such means as are essentially 
necessary to its execution, [p. 182, col. 2 ] 

A partition of an estate which affects the distri- 
bution of the revenue should be effected not by 
a Civil Court but by the appropriate Hevenue Court, 
[p. 182, col. 2.] 

Appeal against the decree of the Subordi- 
nate Judge, Sylhet, dated the 24th April 
1917. 

Babus Dicarka Nath Chuckerbutty, Debindra 
Narayan Bhattacharyya and Pramatha Nath 
Banerjee , for the Appellants. 

Dr. Sarot Ohandra Basak , Bahus Rajendra 
Ohandra Guha and Hemendra Kumar Das t for 
the Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiffs in a suit for declaration that an 
order for partition of an estate made by 
the Sub-Divisional Officer of Sunamganj on 
the 15th April 1913 and confirmed suoses- 
sively by the Deputy Commissioner of Sylhet 
on the 14th Jnly 1913, by the Oommissioner 
on the 6th December 19 1 3 and by the 
Chief Commissioner on the 22nd November 
1914, was without jurisdioiton and was 
consequently inoperative in law. The case 
for the plaintiffs is that they objeoted to 
the applications for partition presented by 
the defendants to the Revenue Authorities, 
on the ground that some of the lands of 
the estates sought to be partitioned were 
joint with the lands of other estates and 
the Revenue Authorities were not competent, 
under the Assam Land and Revenue Regula- 
tion lfc86, to effect a partition of lands 
inoluded in several estates. This objeation 
was overruled as untenable. The substantial 
matter in controversy in the present litiga- 
tion is the question of the legality of the 
order made by the Revenue Authorities. 

The Subordinate Judge has held that 
the decision of the Revenue Court was not 
ultra xireM apd that the plaintiffs were not 
entitled to the declaration and injunction 
asked for in the plaint. 

To appreciate the true position, reference 
may be made to the application for imperfect 
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partition, whioh was presented on the 
Slat October 1911 by the first two 
defendants, and may be regarded as 
typioal, as the applications presented by the 
3rd defendant on the 21st .February 1912, 
and by the 4th defendant on the 22nd 
Maroh 1912, respectively may ba treated, 
for the solution of the question raised before 
ns, as similar in soope and purpose. The 
application of the first two defendants 
describes I he estate to be divided as Taluk 
Krishnamani (Nos. 24, 202-12) appertaining 
to Perganah Pagla, total revenue Rs. 6-3 
annas. Then follows the statement that 
account No. 1 of that Mahal stands in the 
names of the petitioners and bears the total 
revenue Rs. 4-2 apnas. This indicates the 
applicants' own taro-thirds share in the Taluk. 
The next column specifies the Mouzas inoluded 
in the estate, namely, Dekharhant, Dham- 
dharpur, and Kastaohpur. The fourth column 
states that the applicants have a two thirds 
share of the original Mahal. Then follow 
ho the sixth column the names of the other 
sharers with their respective shares. In 
the seventh oolumn it is prayed that the 
lands of the original Mahal, the subject- 
matter of the application, may be imperfeotly 
partitioned and an allotment in respect of 
two-thirds share may be made in favour 
of the applicants. The eighth oolumn 
contains important statement that the lands 
of the original Mahal in respect of whioh 
the application is made are joint with six 
Mahals (names and numbers specified). 
The applicants pray that the lands of the 
original Mahal in respeot of whioh this 
prayer is made may be separated from 
those of the other Mahals and the same 
may be partitioned, and, treating it as 16 
annas, the applicants may be given an 
allotment representing two thirds of 16 
pnnas. Then follows the statement that 
the proprietors of the joint Mahals have all 
been made parties to the proceeding. The 
question thu9 arises, whether the Revenue 
Oourt has jurisdiction to effect a portion of 
an estate when the lands of that estate, 
in whole or in part, are joint with the 
lands of other estates. 

The answer to the question in controversy 
must depend primarily upon the true 
ooustraotion of the provisions of the Assam 
Lini anl Revenae Regulation. Section 3, 
tl&use (6\ a definition of an estate; 


it inoludes, amongst other things, any land 
subject, either immediately or prospectively, 
to the payment of land revenue, for the 
discharge of which a separate engagement 
has been entered into. Seotion 93, whioh finds 
a place in the sixth ohapter devoted to 
partition and union of revenue-paying estates, 
classifies partition as either perfect or 
imperfect. Perfeot partition means the 
division of a revenue-paying estate into two 
or more such estates, each separately liable 
for the revenue assessed thereon. Imperfect 
partition means the division of a revenue- 
paying estate into two or more portions 
jointly liable for the revenu9 assessed on 
the entire estate. Seotion 97 defines the 
persons entitled to partition and is in these 
terms : 

“ (1) Every recorded proprietor of a 
permanently-settled estate and every record- 
ed land-holder of a temporarily-settled 
estate, may, if he is in aotual possession 
of the interest, in respeot of whioh he desires 
partition, olaim perfeot or imperfect partition 
of the estate : 

Provided that — 

(а) no person shall be entitled to apply 
for perfeot partition if the result of such 
partition would be to form a separate estate, 
liable for an annual amount of revenue less 
than five rupees ; 

(б) no person shall be entitled to apply 
for imperfect partition of an estate unless 
with the oonsent of recorded co-sharers 
holding in the aggregate more than one-, 
half of the estate ; 

(c) a person may claim partition, only 
in so far as the partition oan be effected 
in accordance with the provisions of this 
chapter. 

(2) When two or more proprietors or 
land holders would be entitled under sub- 
seotion (l) to partition in respeot of 
their respective interests in the estates, they 
may jointly olaim partition in respeot of 
the aggregate of their interests." 

It is plain that, subject to the restric- 
tion specified in the proviso, every recorded 
proprietor of a permanently settled estate 
and every recorded land holder of a tempo- 
rarily settled estate may, if he is in actual 
possession of the interest in respeot of 
which he desires partition, olaim perfeot ’ 
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or imperfeot partition of tbe estate. The 
plaintiffs contend that in order to entitle 
the Revenue Court to effeot a partition under 
eeotion 97, the land oomprised in the estate 
must be land whioh exclusively belongs to 
that estate ; in other words, if any portion 
of the land of an estate is joint land of that 
and other estates, seotion 97 ceases to be 
applicable. The defendants contend, on the 
other hand, that the construction put forward 
by the plaintiffs narrows the operation of 
the section in a manner not justified by 
its language. After a careful consideration 
of the language of tbe seotion, we have 
arrived at the conclusion that the contention 
of the plaintiffs should not prevail. The 
section confers upon every reaorded pro* 
prietor of a permanently- settled estate, sub* 
jeot to the qualifications specified therein, 
the right to olaim a partition of the estate. 
It makes no reference, directly or by 
implication, to the mode in whioh the 
lands of the estate are held. If all the 
lands inoludedin the estate belong exclusively 
to that estate, no difficulty admittedly arises. 
But if some or all of the lands included 
in the estate are the joint lands of several 
estates, there is no reason in principle 
why the right to olaim partition should 
be negatived. Tbe duty is imposed upon 
the Revenue Court to effeot a partition 
of an estate on an application by a person 
competent to olaim partition under seotion 
97. It is plain that the first step in the 
performance of that duty is to ascertain 
the lands whioh constitute that estate. To 
oarry out this preliminary step, it may 
conceivably be neoessary to have recourse 
to an ancillary measure, namely, to effeot 
a partition of the joint lands of the several 
estates and thereby to ascertain the lands 
whioh belong to the estate under partition. 
The plaintiffs have contended that this view 
is open to the objection that it may enable 
tbe parties to do that indirectly whioh oannot 
be done direotly. If a partition were claimed 
of a portion whioh constitutes the joint lands 
of several estates, the application would 
be forthwith refused, because those joint 
lands do not constitute an estate within 
the meaning of the Assam Land and Revenue 
Regulation. This may be conceded, but 
no valid objection in principle can be 
taken to the preoedure indicated. It is 
a well-known rule of interpretation of 


Statutes that where a Statute confers juris* 
diotion, it impliedly grants also the 
power to do such acts, adopt such measures, 
and employ such means as are essentially 
neoessary to its execution. If the Legislature 
had intended that the Revenue Court should 
have authority to effeot a partition of such 
estates alone as do not include lands joint 
with other estates, a suitably restricted 
phraseology might easily have been framed 
to indioate that view. On the other hand, 
there is a serious objection to the contention 
put forward by the plaintiffs. If it be 
maintained that the joint lands should first 
be divided by a Civil Court, the result would 
follow that the Civil Court would in essence 
be oalled upon to constitute an estate for 
the purpose of partition under seotion 97 
and consequently to deal with a matter whioh 
affects the Government revenue and is ex- 
cluded from its jurisdiction by seotion 154 
(1) (/) of the Regulation. But, in this Re* 
gulation, as in other legislative enaotments 
of this description, the policy is consistently 
followed that the partition of an estate whioh 
affeots the distribution of the revenue should 
be effeoted not by a Civil I'ourt but by tbe 
appropriate Revenue Court. To take another 
illustration — suppose a partition has been 
effeoted of an estate and four new estates A, B, 

C, D have thereby been created, in snob a 
way that some lands of the estates are joint 
though each estate constitutes a separate 
entity in the revenue records. If, in course 
of time, estate A passes into the hands of 
several persons who find it neoessary to seek 
a partition, perfect or imperfeot, no partition 
oan, aooording to the plaintiffs, be effeoted, 
because, a partition is not permissible when 
the lands of an estate (e. A) are joint 
with the lands of other estates ( e . g. t B., C., 

D. ). If the argument of the appellants were 
to prevail, no partition, perfect or imperfect, 
could be made of lands included at one time 
m an estate whioh has later formed the 
subject-matter of partition keeping some of 
the lands joint. The Court would be slow 
to place so narrow a construction upon the 
Regulation and thereby largely restrict tbe 
application of its provisions, unless the langu- 
age used by the Legislature left no esoape 
from such a position. 

In view of all this, the appellants have 
been indeed driven to suggest that neither 
the Civil Court nor the Revenue Court is ■ 
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competent to effeot a partition under these 
eiroumst&noes. Referenoe has been made to 
the provisions of section 13 of Regulation 
VIII of 1800, and section 4 of Regulation 
XIX of 1814, to show that no partition by 
Revenue Authorities was possible in respect 
of lands oommon to several estates, and 
our attention has been invited to the oases of 
Doorga Kant v. Radha Mohun (1) and Oomesh 
Ohunder v. Manick Ohunder (2), which affirm* 
ed the proposition that when land was 
held in joint possession, each proprietor 
receiving his portion of the rent according to 
his interest in the land, it could not, under 
the Partition Regulation of 1814, be divided 
either by the Civil Court or by the Revenue 
Authorities — not by the former, because such 
partition might endanger the Government 
revenue, nor by the latter because suoh a 
partition was not contemplated by the Parti- 
tion Regulation, It has also been suggested 
that with a view to remove this difficulty, 
Act VlII of 1876 B. C. inoluded a provision 
in section 112 for partition of lands oommon 
to two or more estates, whioh has been 
subsequently reproduced in section c4 
of AotV of 1897 B. 0, The plaintiffs have 
contended that, by an oversight, the 
framers of the Assam Land and Re- 
venue Regulation did not embody a similar 
provision therein, We are of opinion] that 
this assumption, even if well-founded, is of 
no real assistance in the solution of the 
question before us, beoause neither section 
112 of Act VIII of 1876, nor section 84 of 
Aot V of 1897, would have covered the 
contingency whioh has arisen here. We 
prefer accordingly to base our judgment upon 
an examination of the provisions of the Assam 
Land and Revenue Regulation. 

We may observe that our conclusion is in 
harmony with what has been recognised 
as settled law for nearly a quarter of 
a century. In Abdul Khaliq v Abdul 
Khaliq (3) Banerjee and Gordon, JJ., ruled 
that in a suit for partition, without 
division of revenue, of lands held jointly 
by the parties in four different estates, 
governed by the Assam Land and Revenue 
Regulation, although the division asked for 
might not include all the lands of each of 

(1) ’7 W. R.*5 1 . 

(2) 18 W. R. 128. 

(3) 23 0. 514. 


the four estates, the suit was in reality 
one for an imperfect partition, because such 
division wool! result in a division of each 
of those estates the lands left out forming one 
portion and the lands sought to be divided 
forming ano'her. The suit was accordingly 
deemed barred under section 154, clause 
(e), of the Assam Land and Revenue 
Regulation, whioh provides that no Civil 
Court shall exercise jurisdiction in the 
matter of claims of persons to imperfeot 
partition, except in oases in whioh a 
perfect partition oould not be claimed from, 
and has been refused by, the Revenue 
Authorities on the ground that the result 
of suoh partition would be to form a 
separate estate liable for an annual amount 
of revenue less than Rs. 5. The plaintiffs 
have contended that the exprsssion of 
opinion contained in this judgment i« in 
the nature of an obiter dictum. We are 
not prepared to adopt that view, because 
the reason assigned was essential to justify 
the conclusion. A similar view was taken 
by Maopherson and Ameer Ali, JJ., in 
*larat Ohmdra v. Prokash Ohandra (4), 
where it was ruled that an estate does 
not cease to be an entire estate within the 
meaning of the Assam Land and Revenue 
Regulation, beoause a few plots of land 
are oommon to it and some other estate 
or beoause they are held in some on- 
defined way jointly with other persons. The 
result followed that where a suit was 
brought for the partition of an estate, 
excluding certain portions as being held 
jointly by third persons, the jurisdiction 
of the Civil Court was still barred by 
section 154 of the Regulation. These 
decisions have, so far as we can discover, 
never been questioned, and we are not 
prepared, at this distance of time, to treat 
the matter as if it were ^ Integra. 
Referenoe has also been made to the deoi- 
sion in Gouri Krishna v. Sabanunda Sarma 
(5) which, however, is dearly distinguish- 
able. It was there ruled that a suit for 
the partition of certain specific plots of 
land situated within a revenue-paying 
estate in Assam, the plaintiff, having no 
joint interest in the other lands of the 
estate, is not covered by section 154 of 


(4) 24 0. 751. 

(6) 32 0. 1036; 1 C. L. J. 421, 
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the Assam Land and Revenue Regulation 
and is eognizable by the Civil Court, as 
the Revenue Authorities have no jurisdiction 
to make such a partition. We need not 
pause to consider, whether this may be 
reconciled with the principle involved in 
the two decisions previously mentioned. 
Rut it is plain that the view taken by 
the majority does not militate against the 
conclusion that an estate does not oease to 
be an estate within the meaning of the 
Assam Land and Revenue Regulation, merely 
because its lands are held jointly with the 
lands of other eetates, provided it fulfils 
the requirements of the definition given in 
section 3. The proposition adopted by us is 
identical with that formulated in Brojendra 
Ki shore Ray v. Kali Kumar Chowdhury (6). 
But we have not placed relianoe upon that 
oase, as one of the arguments assigned in 
support of the decision appears on examin- 
ation to be incorrect. It was aFsumed in 
that case that the Assam Land and 
Revenue Regulation repealed the Bengal 
Partition Aot VIII of 1876, which in 
reality was not repealed by the Regulation, 
for the simple reason that it was never 
in force in Assam; indeed, it oould not be, 
as it was passed by the Bengal Legislative 
Oounoil after the separation of Assam 
in 1874. The Partition Law in force when the 
Assam Regulation came into operation 
was Regulation XIX of 18 1 4, whioh was 
repealed by section 2. But although we 
cannot thus adopt the reasoning in the oase 
of Broiendra Ktshore Ray v. Kali Kumar 
Ohowdhury (6), we have reached the same 
conclusion on other grounds. 

The result is that the deoree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

(0) 46 Ind. Cas. 967; 46 C. 230. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1638 of 19X9. 

Felruary4, 1920. 

Present: — Mr. Justioe Scott Smith. 

Musammat S ADD AN— Plaintiff 

Appellant 

versus 

FAIZ BAKHSH — Defendant- 

Respondent. 

Muhammadan Law— Divorce— Khulanama, execution 
of, effect of— Consideration, non-payment of, whether 
invalidates divorce. 
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a valid pronouncement of divorce, even if his inten. 
tion is cot to make over the document to the wife 

until he has received the consideration agreed to 
by her. [p. 185, col. 1.] 6 

Plaintiff sued for a declaration that she had been 
divorced by the defendant and was no longer his 
wife. It appeared that in pursuance of an agree- 
ment between the parties, to the effeot that the 
husband should get Rs. 150 and divorce his wife, he 
had executed a khulanama wherein he had repudiated 
his wife in unequivocal terms but the consideration 
money had not been paid: 


Held, that there was a complete and irrevocable 
divorce and the mere fact that the plaintiff did not 
pay the consideration did not invalidate it. [p. 186 

COli A. J 


Second appeal from the deoree of the 
Distriot Judge, Multan, dated the 3rd 
April 1919, reversing that of the Munsif, 
1st dass, Multan, dated the 14th June 
1918, decreeing the plaintiff’s olaim. 

Lala Moti Sagar , R. S , for the Appellant. 

Sheikh Niat Muhammad, for the Respond- 
ent. 


u u uumw Musammat Saddan sued her 
husband for a declaration to the effeot that 
she had been divoroed and that she was no 
longer his wife. The first Court presided over 
by a Muhammadan Munsif held that there had 
been an irrevocable divoroe of the sort 
oalled a khula and gave the plaintiff a 
decree accordingly. The lower Appellate 
Court held that it was agreed by the 
parties on the 4th November 1915 that Fa e 
Bakhsh should get Rs. 150 and should 
thereupon divoroe his wife. The divoroe 
deed was written but the nnney was rot 
paid, in the oirounntanoee the Diotriet 
Judge found it impossible to hold that 
Faiz Bakhsh did, as a matter of fact, 
divoroe bis wife. What he did was that 
he promised to divoroe her if she paid him 

Rs. 150, He accordingly reversed the 
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M hub if ’s order and dismissed Mtiiammat 
Saddan’s snit. She has now filed a second 
appeal to thiB Court. 

Yarious authorities has been referred to 
by Counsel for tbe appellant in support of 
the contention that tbe non-payment of the 
consideration agreed upon does not invali- 
date a khula divorce. The first authority 
referred to was Principles of Muhammadan 
Law by Mulla, 5th Edition, page 179, 
where we find it stated that the non-pay- 
ment by the wife of the consideration for a 
khula divorce : does not invalidate tbe 
divorce, but the husband may sue the 
wife to reoover the amount payable by 
her under the agreement. Again, Digest of 
Anglo- Muhammadan Law by Wilson, 3rd 
Edition, page 14 1, Article 70 is as follows: — 
Failure on the wife’s part to make good 
the consideration agreed upon in a khuh 
divorce does not invalidate the divorce so 
as to enable the husband to sue for restitution 
of oonjugal rights.’ 1 

This was also found by their Lordships 
of the Privy Council in Moonshes Busul ul • 
Baheem v. Luieefuioonnitta (1). At page 
396 we find the following passage:— 

"The divorce is the sole aot of the hus- 
band, though granted at the instanoe of 
the wife, and purchased by her. The 
khulanamah is a deed securing to the 
husband the stipulated consideration, but 
it does not constitute tbe divoroe. It as- 
sumes it, and is founded upon it. The 
divorce is oreated by the husband’s repu- 
diation of the wife, and the consequent 
separation. The law might have provided 
that non-payment of the consideration 
should invalidate the divoroe, but it is 
clear, as well from tbe opinion of the Law 
Officers of the Iodian Courts, as from the 
authorities oited at our Bar, that the law is 
otherwise.” 

Mr, Niaz Muhammad, the respondent’s 
Vakil, does not deny this proposition, but 
he contends that there was no complete 
divoroe but only an agreement to divoroe 
which was not completed because the 
consideration was not paid to Faiz Bakhsh. 
Now it is perfectly clear that before tbe 
deed of divoroe was written, there must 

(1) 8 M. I. A. 379 { 1 W. R. P. C. 67; 1 Tnd. Jar. 
(o, o.J )< 1 Sath. P. 0. J. 416; 1 Bar. P. C. J. 794; 19 
3. R. 674, 


have been an agreement eome to between 
the husband and the wife. Faiz Bakhsh 
agreed to divoroe his wife and in consider- 
ation therefor she agreed to pay him 
Rs. 150. What wasdone next was that Faiz 
Bakhsh exeouted a khulanamah and duly 
signed it. It states in unequivocal langu- 
age that he repudiates hi9 wife In Princi- 
ples of Muhammadan Law by Tyabji, 
paragraph 143, at page 14t, is as follows: — 

"According to the Hanafi Law, where 
the husband executes a document con- 
taining a statement that he divorces his wife, 
and suoh a document is properly supers- 
cribed and addressed in the usual form, 
showing the name of the writer and the 
person addressed, it constitutes a valid 
pronouncement of divoroe, irrespective of 
the intention with which it is written.” 

The khulanamah exeouted by Faiz 
Bakhsh in this case constitutes, according 
to this authority, a valid pronouncement 
of divoroe, even if his intention was not 
to make the document over to his wife 
until he received the consideration agreed 
to by her. In Wilson’s Digest of Anglo- 
Muhammadan Law, 3rd Edition, Article 69 
at page 143 says: — 

"A khula divoroe is accomplished at once 
by means of appropriate words spoken or 
written by the two parties or their respec- 
tive agents, the wife offering and the 
husband accepting compensation out of her 
property for the release of his marital 
rights; it is irreversible.” 

Now there can be no doubt, as 
already stated, that prior to the writ- 
ing of the deed the wife offered and 
the husband accepted Rs. 150 as com- 
pensation for the release of his marital 
rights. Tbe khulauamah was then written 
and in the words of their Lordships of 
the Privy Counoil, already referred to, the 
khulanamah was the deed securing to the 
husband the stipulated consideration, but 
it did not constitute a divoroe. It assumed 
and was founded upon it. I have, there- 
fore, no doubt at all that the deoision of 
the Munsif was oorreot and that there was 
a oomplete and irrevocable divoroe by 
Faiz Bakhsh and that the mere fact that 
Musammat Saddan did not pay the considera- 
tion did not invalidate it. Faiz Bakhsh’s 
remedy, if so advised, is to sue separately 
for tbe oopsiderMtion agreed upoq, 
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I aooepfc the appeal and setting aside 
the order of the lower Appellate Court 
restore the deoree of the first Court with costs 
throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 92 of 1919. 

July 25. 1919. 

Present: — Justioe Sir Ernest Fletoher, Kt., 
and Mr. Justioe Duval. 
DEBENDRA CHANDRA SARKAR and 
others — Opposite Parties— Appellants 

versus 

Mbs8R8, PURUSOTTAM DAS and others 

Respondents. 

Provincial Insolvency Act ( III of \<dW), ss. 4 (b), 16 

Insolvency of firm — Adjudication, order of 

Administration of joint and separate estates, order as 
to, whether can he made— Act of insolvency— Transfer 
vnth intent to delay or defeat creditors— Notice to 
suspend payment by partner, effect of. 


At the time of making an order of adjudication 
against the partners of a firm the Court need not 
make any order as to the course of administration 
in insolvency with reference to the joint estate of 
the firm and the separate estates of the partners 
That is a matter that must be considered and 
determined during the course of the insolvency 
proceedings, [p. 186, col. 2.] 

A transfer of property with intent to delay or 
defeat creditors is an available act of insolvency 
and although a notice suspending payment of debts 
by one of the partners of a firm cannot be u,ed 
for the purpose of getting an order of adiudica 
t.on against the firm, it can be used for the purpose 
of showing whether or not transfers which were 
made shortly before the petition of insolvency were 

[£« n/ d6featii * - «» 

Appeal against the order of the Dietriot 

Judge, 24-Pergannas, dated the 13th of 
March 1919. 


Babus Protia. Ohandra Hitter and Amanen. 
dranath Qhose , for the Appellants, 

Babus D. N. Ohakravarty and Khitish 
Ohandra Ohakracarty , for the Respondents 

JUDGMENT. 


Fletcher, J. — This is an appeal preferred 
by three insolvents against the judgment of 
the learned Distriot Judge of the 24- Per- 
gannas, dated the 13th March 1919, adjudi. 
eating them and another person insolvents 
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under the provisions of the Provincial 
Insolvency Act. The adjudication was made 
at the instance and on the petition of certain 
creditors. It is not suggested that the debts 
were not sufficient on which an insolvency 
petition could be filed, but the points taken 
are these. That adjudication is against four 
persons who are described as carrying on 
business within the jurisdiction of the Court 
under the name and style of so and so. 
That is the ordinary way of making a 
petition against the debtors who are oarrying 
on business in oo partnership; and the name 
of the firm is ordinarily used when the 
names of the partners are not known. The 
aot of insolvency alleged is this that with 
intent to defeat or delay the creditors, the 
debtors, within odo week before the petition, 
made a transfer of the greater portion of their 
stock in trade and were about to execute 
Benami Kobalas of their other immoveable 
properties. The learned Judge came to the 
conclusion that the allegations in the petition 
had been proved and made the order of 
adjudication. It is said there is a large 
number of persons other than these four 
men who are partners of the firm. The 
learned Judge disbelieved it. I see no reason 
to differ from him. 

The other point is this: There are assets 
of the firm of the partners and there are 
separate estates of the various insolvents 
named who are members of that firm, and 
it is said that the learned Judge has made 
no order as to the oonrse of administration 
in insolvency that ought to be made with 
reference to the joint estate of the firm and 
to the separate estates of the partners. That 
point need not be considered now, because 
that is a matter that must be considered 
and determined during the course of the 
insolvency proceedings. It may be found 
that the assets of the partners of the firm 
are sufficient to pay in full the whole of the 
creditors on a careful realization by the Re- 
ceiver in insolvency. In that case, no question 
will arise as to this. On the other hand,- there 
may be a deficiency in the assets of the firm. 
In that case, the creditors will have to 
resort to the assets of the separate estates 
of the partners, and then it will have to be 
determined what are the separate assets of 
the partners and how far the creditors are 
to be paid from the assets of the separate 
estates. These are matters whioh . are to 
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be determined hereafter and the insolvents 
will thus be entitled to urge any points 
they wish to urge. 

The other point *is that there is no avail* 
able aot of insolvenoy. The available aot 
of insolvenoy is a transfer with interest to 
delay or defeat the oreditors. Another aot 
of insolvenoy was proved during the hear- 
ing before the learned Judge, namely, that 
Behari Lai Sikdar, a senior partner of the 
firm, had given notioe that the firm had 
suspended or was about to suspend pay- 
ment. That was not set out in the peti- 
tion as an aot of insolvenoy. It olearly oould 
not be used for the purpose of getting the 
order, but it oould be used for showing whether 
or not these transfers made so shortly before 
the petition for insolvenoy were made for the 
purpose of defeating or delaying the oredi- 
tors or whether properties of the nature 
stated were not dealt with to delay the 
oreditors. I think there oan be little doubt 
as to what are the true faots. Those 
transactions were entered into with intent 
to defeat or delay the oreditors; and, 
although the notioe to suspend payment 
was not available, it is a material faot 
that, at or about the' same time that the 
notioe was given, the debtors were unable 
to pay and were selling oertain of their 
immoveable properties and mortgaging the 
rest for a oonsiderahle sum to the brother- 
in-law of one of them. The insolvents 
gave evidence before the learned Judge, but 
they gave no explanation why these monies 
were taken and what they did with them. 
The only oonolusion is that these transaotions 
were made with intent to defeat or delay 
the oreditors of the insolvent. 

Then it is said that the firm is not 
insolvent — beoause some persons put an 
estimate of three laos on the assets, and 
the debts, so far as at present known, are 
of a smaller amount. There are two an- 
swers to this. First of all, the assets of 
three laos will not most likely, as it is 
proved in many other oases, be realized; 
and, secondly, it is not shown that there 
would not be other oreditors ooming in in the 
event of the debtors being deolared 
insolvents to olaim a proportionate share. 
I do not think there is anything in this 
point. 

As regards the order of administra- 
tion as between the joint and several estates, 


it is a matter that may be raised and 
determined in the course of the insolvenoy. 

In the result, I agree with the oonolusion 
arrived at by the learned District Judge. 
The present appeal, therefore, fails and 
must be dismissed with oosts, hearing fee 
five gold mohurt. 

Doval, J. — I agree. 

I Appeal dismissed. 


LAHORE HIGH COURT, 

Second Civil Appeal No. 1663 or 191 9. 

February 6, 1920. 

Present : — Mr. Justice Broadway. 

NUR AND OTHERS — DEFENDANTS — APPELLANT8 

versus 

FATEH MOHAMMAD and others — 
Plaintiffs — Respondknts. 

Custom— Gift to stranger — Consideration — Donee 
dying childless— Gifted property, whether reverts to 
donor’ 6 heirs. 

Where a gift is made to a stranger for considera- 
tion, the gifted property does not revert to tbe heirs 
of the donor in the event of the donee dying 
ohildless. [p. 188, col. 2.] 

Second appeal from the decree of the 
District Judge, Gujranwala, dated the 20th 
June 1919, affirming that of the Munsif, 1st 
olass, Gujrat, dated tbe 22nd April 19.9, 
decreeing the plaintiff’s olaim. 

Mr. M. L. Puri and Sheikh Muhammad 
Arif t for the Appellants. 

Dr. Shuja-ud-din, for the Respondents. 

JUDGMENT — The following pedigree 
table will assist in understanding the 
oase : — 

DINA 

I 

r 'i 

Blanda Jhanda 

Said— Jannat Bibi. j 

r ] 'i 

Fateh Hayat Ghulam 

Mohammad, ^Plaint- Mohammad 
(Plaintiff). iff;. | 

Abdullah, minor, 
(Plaintiff), 

The plaintiffs in this suit sued for pos- 
session of 81 kanals 10 marlas of land, olaim- 
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ing to be entitled thereto on the ground 
that it had belonged to Blanda, their 
nnole, whose son Said had died childless 
and whose widow, Musammat Jannat Bibi, 
had re married. The defendants, who are 
descended from one Khuda Bakhsh, alleged 
that they themselves were in possession 
of the land and contended that it had 
originally been gifted by Khuda Bakhsh 
to Blanda and that as Blanda’s line had 
died out entirely, the land reverted to 
them as the descendants of the original 
donor. The Courts below having held 
that the gift by Khuda Bakhsh (having 
been made to a total stranger) was an 
obsolete one, and that the descendants of 
the original donor were, therefore, exoluded 
by tbe collaterals of the original donee, the 
plaintiffs were granted a decree as pray- 
ed. The defendants have, therefore, pre- 
ferred this second appeal to this Court 
through Mr. Mukand Lai Puri and I 
have heard Mr, Shujaud-din for the 
plaintiffs-respondents. 

Mr. Puri contended that as a matter 
of fact Khuda Bakhsh in 1867 had adopt- 
ed Blanda or had appointed him as his 
heir and that, therefore, Blanda’s original 
family had no title to the land. An at 
tempt was also made to show that, as a 
matter of faot, Khuda Bakhsh was the 
real father of Blanda, although he had mar- 
ried Blanda’s mother after his birth. It 
has been found as a faot by the Courts 
below that Blanda was Khuda Bakhsh’s 
pichhlag son and, as contended by 
Mr. Shuja ud-din, this is a decision on 
a question of faot and cannot be examin- 
ed on appeal. A reference to the muta- 
tion in April 1867, whioh evidenced the 
gift by Khuda Bakhsh to Blanda, does not 
show that Blanda was adopted or appoint- 
ed as heir, Khuda Bakhsh recited the 
faot that he had brought up Blanda as 
his son and that he had gifted the land 
in question to him, reserving to himself 
one maund of wheat and Rs. 10 per 
annum for his maintenance whioh Blanda 
undertook to pay. Blanda also undertook 
to perform Khuda Bakhsh’s funeral obse- 
quies and to defray all the expenses in 
connection therewith. Oo this evidence 
the Courts below have held that the gift 
by Khuda Bakhsh to Blanda was a gift 
to a stranger and for consideration and 


that, therefore, the dicta to be found in 
Nihala v. Rahmatullih (1) and Dasa v. 
Hiran (2) had force and the land did not 
revert to the donor’s faniily. Mr. Puri 
has contended that Sita Ram v. Raja Ram 
(3) ba9 not been correctly interpreted in 
the rulings cited above. In this view 
I am unable to concur. In Nihala v. 
Rahmatullih ( l) Lai Chand, J„ oarefully and 
oritioally examined Sita Ram v. Raja Ram 
(3) and came to the view that the rule of 
reversion enunoiated therein was strictly 
applicable only where the gift is made 
to a daughter or other female relation 
for the benefit of their male issue. Rat- 
tigaD, J>, also inolined to the same view. 
Again, in the oase reported a9 Ahmad 
Hussain v. Rup Indar Singh (4) Rattigan, J„ 
referred to Nihala v. Rahmatullah (1) with 
approval. In Dasa v. Hiran (2) Shah Din, 
J., took the same view after referring to 
Nihala v. Rahmatullah (1) and held that- 
where the gift was made to a perfect 

stranger, there should be no reversion of 
the land gifted to the donor’s family. 
Mr, Shuja ud-din also referred to Shahanchi 
Khan v. Musammat Beg am Jan (5) and Jot 
Ram v. Rardawari(G ) , bat these decisions do 
not afford any assistance while Badhawi v. 
Dewa Singh (7) referred to by Mr. Pari does 
not, in my opinion, take a contrary view. 

Turning onoe more to the present oase, 
it has been held that Blanda wa9 a 
stranger, that he was in no way related 
to Khuda Bakhsh; and that the gift 
to him was for consideration. In these 
circumstances it seems to me that the 
principles enunoiated in Nihala v. Rah- 
matullah (l) am applicable and that Khuda 
Bakhsh’s family have no claim in the 
preseno9 of the plaintiffs. Mr. Puri refer- 
red me to a oase brought by Said against 
the present defendants appellants in 1903 
in whioh Said’s guardian alleged that 
Blanda had been adopted by Khada 
Bakhsh. Having regard to the fact that 
adoption in the striot sense of the word 

(1) 137 P. R. 1908; 201 P. W. R. 1908. 

(2) 61 Ind. Cas. 441; 47 P. R. 1919; 72 P. L. R. 1919. 

(3; 12 P. R. 1892 (P. B.). 

(4) 14 Ind. Caa. 73; 107 P. W. R. 1912. 

(6> 20 Ind Oaa. 451; 13 P. R. 191* 286 P. L.R. 
1918; 191 P. W. R. 1913. 

(6) 23 Ind. Oas. 627; 27 P. R. 1914, 22 P. L. R. 
1914; 249 P. W. B. 1913. 

(7) 141 P. R. 1893. 
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ie Dot recognised amongst Muhammadans, 
I am unabla to hold this to be sufficient 
to justify my going behind the finding3 
arrived at- by the Courts below. 

One of the defendants named Budha 
olaimed to be in possession of the land 
as mortgagee, and the learned District 
Judge in dealing with this matter held 
that as the suit was for possession of 
proprietary rights, Badba oould take such 
legal steps as were neoessary for the 
reoovery of his mortgage money if there 
was a valid mortgage. This is soaroely the 
way to deal with the matter as was ad* 
mitted by Mr. Shuja*ud din. While, 
therefore, I dismiss this appeal with costs 
atd maintain the decree for possession, I 
modify the decree by making the deoree 
for possession eubjeot to any rights that 
Budha may possess as mortgagee. 

Appeal dismissed 


CALCUTTA HIGH COURT. 

Appeal from Original Degree No. 93 

of 1917. 

August 21, 1919. 

Present: — Justioe SirAsutosh Mookerjee, Kt., 

and Mr. Justioe Panton. 

KALIDAb OHAUDHURY and others — 
Defendants — Appellants 

versus 

PRASANNA KUMAR DAS and others— 

Plaintiffs — Respondents. 

Civil Procedure Code ( Act V oj 1908J, s. 47, O. 
XXT, rr. 62, 66 — Execution of decree— Decision of 
question in execution proceedings, .when binding — 
Decree-holder , whether can set up encumbrance in his 
own favour after sale— Mortgage decree— Bale — Mort- 
gagee purchaser, whether bound by estoppel binding on 
mortgagor — Bale subject to mortgage and sale with 
notice of mortgage, distinction between — Auction-pur- 
chaser, whether can question validity of mortgage. 

A decision, in the courso of execution proceedings, 
of a question which properly arises for consideration 
is final and binding between the parties. The bind- 
ing character of the order is not affected by the 
circumstance . that as to some of the parties it 
was based on agreement and as to the othors on an 
adjudication by the Court, [p 191, cols. 1 & 2.] 

A mortgagee who purchases the property at a 
sale in execution, of his decree on the mortgage is 


bound by an estoppel that would have bound his 
mortgagor, [p. 192, col. I.] 

A decree-holder who is bound to notify before 
the execution sale all encumbrances on the property 
about to bo sold cannot subsequently set up an 
enoumbrance in his own favour not set up in the 
execution proceedings [p. 192, col. 1.] 

If a person purchases au estate subject to a 
mortgage, whether under a voluntary conveyance or 
under a sale in invitum, or undertakes to discharge 
it, he cannot be heard to deny the validity of the 
mortgage subjeot to which ho mado his purchase. 
Where, however, the purchaser merely buys an 
estate which is under mortgage but does not take 
it subject to the encumbrance or undertake to 
discharge it, he is not precluded from impeaching 
the validity of the mortgage. The distinction 
between the two classes of cases depends upon the 
question, whether the property has been sold subject 
to the mortgage or whether mere notice of the 
mortgage has been given in the proclamation of 
sale. The former contingency is provided for by Order 
XXI, rule 62, the latter is contemplated by Order 
XXI, rule 66, of the Code of Civil Procedure, [p. 192, 
col. 1.] 

Appeal against tbe deoree of the Sab* 
ordinate Jndge, Pabna, dated tbe 17th 
March 1917. 

Mr. B. Ohakrabarti , Babns Qopal Ohandra 
Das and Brajendra Kumar Boy , for tbe Ap- 
pellants. 

Babes Dtoarka Nath Ohuckerbutty , Debendra 
Nath Bagchi , Bansari Lai Sarkar and Pramatha 
Nath Banerjee , for the Respondents. 

JUDGMENT. — This is an appeal by the 
mortgagee defendants in a suit to enforce 
a mortgage security. On the 9th September 
1902, the mortgagor defendant exeouted a 
mortgage in favour of the plaintiffs to secure 
a loan of Rs. 1,900, which was to cany 
interest at- 33 per oent, per annum and was 
to be repaid on the 14th January 1903. On 
the 4th Maroh 1904, a sum of Rb. 500 was 
paid by the mortgagor on account of interest. 
No further payment was made and on tbe 
6th January 1915, the mortgagees instituted 
the present suit for reoovery of their dues. 
The mortgagor was made the 1st defendant. 
Four other persons were also joined as 
defendants, on the allegation that they were 
puisne encumbrancers who had taken a mort- 
gage on the 12th February 1904. The 
mortgagor defendant did not enter appear- 
anoe. The mortgagee defendants contested 
the claim substantially on two grounds, 
namely, first, that the mortgage in favour of 
the p.aintiffs was fiotitious, and secondly*, 
that they were entitled to priority in respect 
of a portion of the money secured by their, 
mortgage. The Subordinate Judge has 
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overruled both the contentious and decreed 
the suit. On the present appeal, the two 
grounds jnat mentioned have been reiterated. 
The first ground is, in our opinion, unsub 
stantial, because the evidence proves con- 
clusively that the mortgage which is the 
foundation of the claim of the plaintiffs was* 
a genuine transaction, as held by the Sub- 
ordinate Judge. The second ground, however, 
requires careful consideration. 

On the 10th June 1894, the mortgagor 
exeouted a mortgage in favour of Jaladhar 
Saba and Makhan Lai Saha to secure a loan 
of Rs. 7,500, whioh was to carry interest 
at 12 per cent, per annum and was repayable 
on the 16th August 1895. The mortgagees 
instituted a suit on the 15th August 1901 
to enforce their security and obtained a 
deoree on the 16th September 1901. They 
took out execution on the 9th November 

1903, and the 16th February 1904 was 
fixed for the sale of the mortgaged pro- 
perties. Daring the pendency of the execu- 
tion proceedings, on the 12th February 

1904, the mortgagor borrowed from the 
present defendants a sum of Rs. 16,000 whioh 
was to oarry interest at 9 per oent. per 
annum and was to be repaid on the 12th 
February 1906. This mortgage is the root 
of the title of the defendants. It recites 
the execution proceedings on the deoree of 
the tirst mortgage then pending and states 
that the money had been borrowed to satisfy 
the dues of the prior encumbrancer. The re- 
cords of the execution oase show that a sum of 
Rs. 13,548*2 was paid to the deoree-holders 
in satisfaction of their deoree. The defend- 
ants contend that to the extent that their 
money was applied to satisfy the dne 9 of 
the first encumbrancer, they are entitled to 
be subrogated to his rights and to claim 
priority over the mortgage of the plaintiffs. 
They have in support of their contention 
invoked the aid of the decisions in Ookaldas 
v. Puranmal(\), Dinobandhu Shaw Ohowahary 
V. Jogmaya Don (2), Mahomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh (3), 

(1) 10 C. 1035; 11 I. A. 126; 4 Sar. P. O. J. 643. 

(2) 29 O. 164; 29 I. A. 9; 12 M. L. J.73 (P. C.); 4 
Bom. L. E. 238; 6 C. W. N. 209; 8 Sar. P. O. J.217. 

(3) 14 Ind. Oaa. 496; 39 0. 627; 39 I. A 68; (1912) 
M. W. N. 367 (P. 0.); 11 M. L. T. 265; 9 A. L. J. 
832; 14 Bom. L. E. 280; 16 0. W* N. 505; 15 0. L. J. 
ill; 22 M. L. J. 468. 


Surjiram Marwari v. Barhamdeo Persad (4); 
Dhakesicar Prosad Singh v. Rarihar Prosad 
Narain Singh (5), Bhawani Kumar v. Mathura 
Prasad Singh (6). The plaintiffs have relied 
on the other hand upon the decision in 
Het Bam v. Shadi Ram (7), whioh was 
considered by a Full Benoh of the Allahabad 
High Court in Ohhaggan Lai v. Muhammad 
Hussain Khan (8). The decision of the 
Judicial Committee last mentioned may have 
the effect, as the appellants have contended, 
to unsettle what has hitherto been under- 
stood as settled law and may have affected 
judioial deoision3 whioh were not brought 
to the notice of the Judioial Committee, 
such as Bibijan Bibi v. Sachi Bewah (9), 
Shyam Lai v. Bashirudiia (10), Yellapaddi 
Mahalakshammal v. Sriman Madhva 
Sxddhantha Oonahini Nidhi , Ltd. (11), Ohinnu 
Pillai v. Venkatasamy Ohettiar (12), Rahim • 
unnissa Bibi v. Badri Das (13). But the ques- 
tion of the effeot of the decision in Het Ram 
v. Shadi Ram (7), upon the accepted view of 
law applicable to this olass of oases, does 
not require consideration in view of events 
whioh we shall presently mention. 

The defendants instituted a suit on the 
17th January lylO to enforce their mort- 
gage of the 12th February 1904. In this 
suit, they joined the mortgagor alone as 
the defendant and did not implead the 
plaintiffs whose mortgage, as we have seen, 
was dated the 9th September 19^2. The 
suit was decreed on the 3'Jth January 
1911. Execution was taken out on the 16th 
March 1911. The sale was held, the pro- 
perties were purchased by the deoree-holders, 

(4) 2 C. L. J. 202. 

(6) 27 Ind. Cas. 780; 21 C. L. J. 104. 

(6) 16 Ind. Uas. 210; 40 0. 89; 16 0. W. N. 985; 23 
M. L. J. 311 ; 12 M. L. T. 352; (1912) M. W. N. 244; 
14 Bom. L. E. 1046; 16 0. L. J. 606; 39 I. A. 228 
(P. C.). 

(7) 46 Ind. Cas. 798; 45 I. A. 130; 40 A. 407; 5 P. 
L. W. 88; 16 A. L. J. 607, 35 M. L. J. I; 24 M. L. T. 
92; 28 C. L. J. 188; (1918) M. W. N. 518 .20 Bom. 
L. E. 798; 22 C. W. N. 1033; 9 L. W. 650; 12 Bur. L. 
T. 73 (P. 0.). 

(8) 61 Ind. Cas. 133; 17 A. L. J. 741; 1 U. P. L. E. 
(H. 0.) 1; 41 A. 466. 

(9) 31 0. 863; 8 C. W. N. 684. 

(10) 28 A. 778; 3 A. L. J. 630; A. W. N. (1906) 230 

(11) H Ind Cas. 896; 35 M. 6 42, 10 M. L. T. 169 
21 M. L. J. 811, v 1912) M. W. N. 24. 

(12) 34 Ind. Cas. 607; 40 M. 77; 30 M. L. J. 347 
(1916) 1 M. W. N. 246; 19 M. L. T. 217. 

(13) 9 Ind. 0a«. 203; 33 A. 338; 8 A. L. J. 112. 
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an application was made by the judgment- 
debtors for cancellation of the sale, and the 
sale was ultimately reversed on the 30th 
Maroh 1914. On the 25th May 1914 the 
decree holders oommenoed the second execu- 
tion proceedings. The sale was proclaimed 
in due course. But on the 17th August 
1914, the mortgagor judgment-debtor pre- 
ferred various objections. One of these 
objections wa9 that the property described 
as the fifth lot in the sale proclamation 
(whioh is the substantial property covered 
by the mortgage in suit) was under mort- 
gage, but it had not been mentioned. On 
the 19th August 1914, two of the decree- 
holders, through their Pleader, presented 
a petition and prayed that the property 
in question might be put up to auction 
upon declaration that it was subjeot to a 
mortgage, for Rs. 1,900 held by Prasanna 
Kumar Das and others (the plaintiffs in 
this suit). The Subordinate Judge delivered 
judgment on the 22nd August and directed 
that the property mentioned be sold on 
declaration that it was subject to the 
mortgage mentioned. These facts we have 
gathered from an examination of the execu- 
tion records, whioh we have oalled up at 
the request of both the parties. The sale 
was held on the same day. The bid offered 
by the decree-holders proved to he the 
highest and the property was purchased 
by them for Rs. 3,500. In the circum- 
stances, the question arises whether it is 
now open to the decree- holders auction- 
purchasers (the mortgagees defendants in 
this suit) to oontend that they have taken 
the property free of the mortgage of the 
plaintiffs either entirely or partially. We 
are of opinion that they are bound by the 
doctrine of estoppel and cannot take up a 
position inconsistent with what they adopted 
in the execution Court. 

It was decided by the Judicial Committee 
in Ram Kirpal v. Bap Kuar (14) and 
Beni Ramv. Nanhu Mai (15) that a deoision, 
in the course of execution proceedings, of 
a question which properly arises for considera- 
tion is final and binding between the 
parties. The position is not different when 
the order is made by the consent of the 

(14) 11 I. A. 37; 6 A. 263 (P. C.)j 4Sar. P. O. J. 489. 

(16) 11 1. A. 181; 7 A. 103; 4 Sar. P. O. J. 664. 


parties, for, as was observed in Laksmishanhar 
V. Vishnuram (16) and Railakehmi Dasee y. 
Katyayani Dassee (17), the oonsent order 
is just as binding on the parties to the 
proceeding as a deoree after a contentious 
trial. In the oase before us, two of the 
decree-holders agreed that the property 
should be sold subjeot to the mortgage of 
the 9th September 1902; the other decree- 
holder did not appear. The binding 
character of the order is not affeoted by 
the oiroumstances that as to some of the 
parties it was based on agreement, as to 
the others on adjudication by the Court. 
Reference may be made to the decisions in 
Kasturi v. Venkatachalapathi (18), Jaganatha 
v. Qangi Reddi (19), Krishnan v. Ghadayan 
Eutti Haii (20) and Gxribala Debia v. Rani 
Mina Kumari (21), to show that, in oironm- 
stanoes suoh as those of the present oase, 
the deoree holders purchasers would be 
bound by the doctrine of estoppel. It was 
their duty as execution creditors to speoi6y 
the judgment debtor’s interest in the pro- 
perty so far as they bad been able to 
ascertain the same (Order XXI, 
rule 13). The sale proclamation was to 
speoify, as fairly and accurately as possible, 
any encumbrance to whioh the property 
was liable (Order XXI, rule 66). The judg- 
ment- debtor took exception that the prior 
enonmbranoe had not been mentioned. The 
Court thereupon directed that the property 
be sold subject to the mortgage now in 
suit. The deoree holders, if they claimed 
priority, should have set forth their 
objection at the time. But they did not 
claim priority for any portion of their 
dues. On the other hand, two of them 
expressly agreed to have the sale held 
subject to the mortgage of the plaintiffs 
whioh was prior in point of time, while 
the other acquiesced in order. On no 
conceivable principle of justice, equity and 
good conscience can they be now permitted to 
take up a position inconsistent with what 
they deliberately adopted at the time. They 
themselves and their mortgagor were all 
bonnd by the order made by the ezeoution 
Court, and the faot that they pnrohaeed the 

(IB) 24 B. 77: 1 Bom. L. B. 534. 

(17) 12 Ind. Cas, 464; 38 C. 639 at p, 674 

(18) 16 M. 412. 

(19) 16 M. 303. 

20) 17 M. 17. 

21) 6 O. W. N. 497. 



192 


INDIAN OASES. 


[1920 


K1LJD1S V. PRASANNA KUMAR. 

nterest o! the mortgagor in execution 
proceedings undoubtedly doe9 not operate to 
weaken its binding obaraoter; for it is 
well settled that the mortgagee who has 
purchased at the sale in execution of his 
decree on the mortgage is bound by an 
estoppel that would have bound his mort- 
gagor. Kishory Mohun Roy v. Mahomed 
Mutoffar Rossein (22), Mahomed Mozuffer 
Hossein v. Kishori Mohun Roy (23). In 
this view the mortgage defendants are 
not entitled to set up a question of 
priority as against the plaintiffs; for 
the circumstances disclosed attract the 
operation of the well-established doctrine, 
reoognifei in a long series of decisions, 
that the deoree-holder himself who is 
bound to notify before the sole all encum- 
brances on the property about to be sold 
oannot subsequently set up an enoumbranoe 
in his own favour not set up in the 
execution proceedings [ Prosonna Kumar 
Mukherjee v. Srikant Baut (24)]. 

We may add that if we had not affirmed 
the finding of the Subordinate Judge as to 
the reality of the mortgage which the 
plaintiffs seek to enforce, the question would 
have arisen whether the defendants were 
not bound by the doctrine of estoppel upon 
that question also. If a person purchases 
an estate subject to a mortgage, whether 
.under a voluntary conveyance or under a 
sale in invitum, or undertakes to discharge 
it, he oannot be heard to deny the validity 
of the mortgage subjeot to which he made 
his purchase. Where, however, the pur- 
chaser merely buys an estate which is 
under mortgage but does not take it 
subjeot to the enoumbranoe or undertake 
to discharge it, he is not precluded from 
impeaohing the validity of the mortgage. 
The distinction between the two classes of 
eases depends upon the question, whether 
the property has been sold subject 
to the mortgage or whether mere 
notice of the alleged mortgage has been 
given in the proclamation of sale. The 
former contingency is provided for by 
Order XXI, rule 62, the latter is contemp- 
lated by Order XXI, rule 66. The distinction 

(22) 18 0.188. 

(23) 22 I. A. 129; 22 C. £09; 6 M. L. J. 101; 6 Sar. 

^ (24) 16 Ind. Cas. 365; 40 C. 173; 17 0. W. N. 137; 
J6C, L. J. 202. 


is well-illustrated by the oases of Inayat 
Singh v. Izzat-un-Nissa Begam (25), Rama • 
chandra v Haji Kassim (26), Shantappa v. 
Ohedambaraya v . Subrao Ramchandra (27),* 
Shib Kuntoar Singh v. Sheo Prasad Singh 
(28), Oanesh v. rurshottam (29) and Jair^j 
Mai v, Radha Kishan (30). The language 
used in the petition of the deoree-holders 
and the order of the execution Court may 
well lend support to the contention that the 
deoree-holders agreed to have the property 
sold as subjeot to a genuine mortgage. They 
do not suggest that the porchaser should buy 
the property, merely with notice of a mort- 
gage claim, subject to such risks as the notice 
might involve, with liberty to contest the 
mortgage and to redeem it only if it was 
established to be a really subsisting mort- 
gage. This point of view, however, does 
net require further elaboration, as in con- 
currence with the Subordinate Judge we have 
overruled the contention that the mortgage 
of the plaintiffs was fioititous. 

The result is that the decree of the 
Subordinate Judge is affirmed and this 
appeal dismissed with costs. 


Appeal dismissed . 


mi^M.V- W - N - (,904) 17 * 1 A ' J - 4W - 

(27) 18 B. 176. 

^ * ,8} 3 A ‘ L - J * 200? A. W. N. (1906) 68. 
K i 29 r 106j 33 B- 311; 11 Bom. L, R. 26, 

o la, L, 1. 228. 

(30) 20 Ind. Cas. 182; 36 A. 267; 11 A. L. J. 367. 
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PATNA HIGH COURT. 

Criminal Revision No 37 ok ly20. 

February 5, 1920. 

Pretent: — Mr. Jnstioe Jwala Prasad. 
TARAPADA BHAT rACHARJI — 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898), ss. 144, 
145 — Dispute concerning land — Appropriate method 
of settling dispute — Applicability of s. L44. 

In order to effectively settle disputes between 
parties concerning land in respeot of which there 
is an apprehension of a breach of the peace, 
the most appropriate method, so far as the <’rimi- 
nal Courts are concerned, is by the institution of 
proceedings under section 1 45 of the Criminal 
Procedure Code. In such cases section 144 of the 
Code should not bo resorted to. 

Applioatioa against the order passed by 
the Depaty Magistrate, Dhanbad, dated 
the 23rd Deoember 1919. ^ 

Mr. 0. 0. Pal , for the Petitioner. 1 

JUDGMENT.— The Rale mast - be made 
absolate. In the proceeding of the 9th 
of August 1919, the Magistrate states that 
the parties “are likely to disturb public 
tranquillity by disputing the possession of 
a plot of land at Kantapahari”, as a reason 
for his starting a proceeding under section 
144 of the Code of Criminal Procedure. In 
the order absolute dated 23rd Deoember 1919 
Under revision, also the Magistrate sets out 
practically the words quoted above as justi- 
fication for his taking action under section 
144 of the Criminal Procedure Code. The 
words quoted exactly correspond with those 
stated in section 145 of the Code of Criminal 
Procedure as a ground for instituting 
proceedings under this section. 

The dispute in this case was one that 
olearly concerned land and as such 
should have been enquired into and disposed 
of under section 145 of the Code of Crimi- 
nal Procedure, the only effective way in 
which the disputes between the parties 
oould be settled once for all so far as the 
Criminal Court is concerned. The order 
under seotion 144 lasts only for 2 months. 
The order in question passed on the 23rd 
of Deoember 1919 will, therefore, expire on 
the 22nd of this month. The parties are 
seriously in dispute with regard to the 
plot in question and after the 22nd Feb- 
ruary the danger of the breaoh of the 
peace will again revert. Instead of saving 

13 
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time thejiMigistrate Jhas,!,by adoptingljthe 
oourse he has taken, perhaps led to future 
institution of proceedings under the Code of 
Criminal Procedure, whereas upon the same 
inquiry and upon the same evidence that 
was recorded in this case, the Magistrate 
oould have passed a 6nal order under seotion 
145 of the Code, thus having the time 
and trouble of himself and of this Court 
and of the parties concerned, and obviating 
any future danger of the breaoh of the 
pe*oe • The view of the High Court upon 
this point has been more than onoe stated. 
See Qouri Dutt v. Qobind tingh (1). In the 
oase of Parkar Mahton v. Ram Khelwan 
(2; the learned Judges in clear terms 
denounced the practice of instituting 
proceedings under seotion 144 when there 
is a dispute concerning land. Still more 
emphatically was it pointed out by this 
Court in the oase of Kaniz Amina v, 
Emperor (3) that to institute proceedings 
under seotion 144 in a oase of this nature 
is shirking the responsibility of deoiding 
onoe for all the dispute under seotion 145 of 
the Code of Criminal Prooedure. In that 
case, in setting aside the order under sec- 
tion 144 of the Code, and in directing 
the proceeding to be instituted under sec- 
tion 145, the Court observed: — “it would 
have been but little less ridiculous to issue 
a notice in the form required by seotion 488 
of the Code, and deal with it under seotion 
144 cn the ground that prompt payment 
of maintenance would tend to prevent 
danger of starvation to human life. In the 
exercise of our power of superintendence 
we are required to prohibit this innova- 
tion and by quickening the negligence of 
the inferior Court to obviate a denial of 
justice.’* I have quoted this passage with 
a view to bring home to the mind of the 
lower Court the absurdity of persisting in 
resorting to section 144, when it would have 
been to the interest of the parties and the 
Court itself to proceed under seotion 145 of the 
Code of Criminal Prooedure. The order under 
seotion 144, Criminal Prooedure Code, is set 
aside. If there be still any danger of a breaoh 
of the peace, the Magistrate can institute 
proceedings under seotion 145 of the Code. 

Rule made absolute. 

(1) 53 Ind. Cas. 829; 1 P. L. T. 44; 20 Or. L. J. 829. 

(2) 11 0. W. N. 271; 5 Or. L. J. 70. 

(8) 47 Ind. Cas. 05; 4 P, L. W. 354; 3 P. L. J. 24*; 
19 Or. L. J. 869, 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 457 of 1919. 
November 25, 1919. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

Mu8ammat MAHDEI — Applicant 

versus 

BENI PRASAD and others— Opposite 

Parties, 

Criminal Procedure Code (Act V of 1898), $$. 145, 
435 ( 3 , 439 (ll — Proceedings under s. 145, nature 
of — Moveable property, order dealing icith — Jurisdiction 
— Revision — High Court, power of interference of. 

Section 145 of the Criminal Procedure Code 
relates only to immoveable property and a Magis- 
trate has no jurisdiction to pass an order in a pro- 
ceeding under that section affecting moveable pro- 
perty, even though such property is contained in the 
immoveable property and over it there is also a 
dispute [p. 197, col. 1.] 

Section 435 (3) of the Criminal Procedure Codo 
does not preclude a High Court from calling for 
the entire record of a case in which an irregular 
proceeding is embodied, for the purpose of exami- 
ning the said irregular proceeding and satisfying 
itself as to the correctness and legality of any sen- 
tence or order therein recorded, and under section 
439 ll) read with section 423 (c» of the Code, a High 
Court has jurisdiction to set aside an irregular 
order, [p. 1 93, col. 1.] ° 

Criminal revision against the order of the 
Magistrate, 1st Class, Allahabad, dated the 
10th June 1919. 

FACTS appear from the following Refer- 
ring Order of 

Rtves, J. — This is an application in 
criminal revision in a proceeding under section 
145 of the Criminal Procedure Code. It was 
a Imitted by a very senior Judge of this Court, 
who sent for the record and issued notice to 
the parties concerned. The reoord is now on 
my table. On the case being called on, I 
was told that I must not look at the 
reoord, by way of a preliminary objeotion. 
I have, however, allowed my curiosity to 
prevail and I have examined the reoord. 
I 6nd the facts to be as follows: — 

One Makhdum Bakkal was the sole 
owner of a house. He had separated from 
the other members of his family. He 
died recently leaving him surviving a widow 
Musammat Mehdia. Disputes at once arose 
between the widow and the collaterals of 
Makhdum about the house. They asserted 
that Musammat Mehdia had not been legal- 
ly married to Makhdum and that in any 
ease they were entitled to the house and 


were in actual possession of it. The 
Magistrate ordered a Police enquiry. The 
Police found that there was a dispute 
about the bouse between the parties which 
was likely to cause a breach of the peace, 
and indeed that it was so acute that the 
Sub Inspector direoted that some of the 
rooms in whioh moveable property belonging 
to the deceased Makhdum had been stored 
should be looked up with the looks both 
of the widow and of the collaterals. There- 
upon the Magistrate instituted proceedings 
under section 145, and it is oonoeded that 
he was perfectly justified in what he did. 
He made Musammat Mehdia the first party 
and the collaterals the second party. He 
heard all the evidence tendered by the 
parties and came to the finding that Musam- 
mat Mehdia had been lawfully married to 
the deoeased Makhdum, that Makhdum 
had separated from his family long before 
his death, and that the house belonged 
exclusively to him, and that on his death 
his widow Musammat Mehdia was in pos- 
session of it. That being so, he passed a 
perfectly proper order to the effect that 
she was entitled to retain possession of 
the house in dispute unless and until 
duly ejected by the order of a competent 
Court. Up to this point there is no doubt 
that the proceedings of the Magistrate 
were properly begun, continued and con- 
cluded, and if he had stopped there, 
undoubtedly this Court could not have 
interfered in revision. But the Magistrate 
did not stop there. He went on to con- 
sider what orders he should pass regarding 
the moveable property whioh had been 
looked up by the Police in some of the rooms 
of the house. He begins by stating: — 

I am of opinion that the moveable property 
can have nothing to do with this case under 
section 145 of the Criminal Procedure Code 
because section 145 relates only to immove- 
ables.” So far it seems to me the learned 
Distriot Magistrate was quite right, but he 
went on to say: — 

' It is further ordered that the kothru 
looked up by the Police with the locks of eaoh 
party remain looked up as heretofore, unless 
the rights of the parties are determined by 
the Civil Court.” 

It is this part of the order which is 
impugned by this application in revision, 
on the ground that it was beyond thq 
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jurisdiction of the Magistrate to pass it. 

Od the other side, it is not argaed that 
the order was one whioh the Magistrate 
had jurisdiction to pass under section 145, 
bat it is contended that under the pro- 
visions of seotion 435, danse 3, this Court 
cannot even call for the record of this 
case, much less examine it and interfere 
with any of the orders passed, because it 
is a proceeding under Chapter XII of 
the Criminal Procedure Code and is, there- 
fore, exempted from the provisions of seo- 
tion 435. The case has been argued out 
before me at leng*th on both sides and a 
very large number of authorities have been 
oited, but I do not propose to refer to 
more than a few of the reported oases and 
I also do not refer to any oases decided by any 
of the High Courts except our own. I 6nd 
that the oases in this Court may be divided 
into three olasses: — 

(1) Where this Court has interfered on 
the ground that the proceedings were not 
in fact and law proceedings under Chapter 
XI i, although they purported to be, and 
are, therefore, not within the soope of 
section 435, clause 3 of the Criminal Pro- 
cedure Code. In this connection I cannot 
do better than quote the words of Banerji, 
J., in Mahadeo Kunwer v. Bisu (l): In 
my judgment the order to which finality 
is given under those seotions must be an 
order which not only purports to be, but 
is - in reality, an order under seotion 145, 
and has been passed with jurisdiction. 
Where the Court has exceeded its jurisdic- 
tion in making the order, it is null and 
void and this Court in the exercise of 
its revisional powers is competent to interfere 
with it.” 

The last ruling on this point is a 
decision of Knox, J., in Brahma Nath v. 
Sundar Nath (2) in which almost all the 

authorities are noted. 

(2) Where this Court has deolined to inter- 
fere holding that seotion 435, clause 3, ousted 
its jurisdiction. The leading case is 
Maharaj Teioari v. Bar Oharan Bai (3). 
See also Matukdhari Singh v. Jauari (4). 

1) 26 A. 637j A. W. N. (1003), 102. , _ 

2) 61 Ind. Oas. 170} 17 A. L. J. 434; 20 Or. L. J. 

410. 

(3) 26 A. 144f A. W. N. (1903) 212* 1 Or. L. J. 389. 
(4; 41 Ind. Cm. 662, 80 >. 613, 16 A. L...J. 576, 18 

Or. L. J..828. 


(3) Cases in which attempts have been 
made to invoke the interference of this 
Court under the Charter or the Government 
of India Act. The last reported decision 
on this point is Sakhaicat Ali v. Emperor 
(5). I am not concerned, however, with this 
last class. 

This oase seems to me to fall some- 
where between the first and second class 
mentioned above. In the oase of Alatukdhari 
Singh v. Jaisari (4) it is reported at the 
bottom of page 614*: — 

"The Court refused, in the two oases 
quoted immediately before, to go into the 
question where, after beiog properly seised 
of the case, the learned Magistrate went out 
of his way and passed an order which he 
had no jurisdiction to pass.” 

Nevertheless in all the cases under class 
2 in which this Court deolined to interfere, 

I find that it was not found in any one 
of them that the Magistrate had exceeded 
his jurisdiction. In some of them, as in 
Syeia Khatun v. Lai Singh (6), the complaint 
was that if the Magistrate had examined 
and paid due regard to a recent judgment 
of a Civil Court between the parties he 
would not have, and should not have 
proceeded under seotion 145. On the other 
hand I find that wherever this Court has 
found that the Magistrate has exceeded 
his jurisdiction, after examining the reoord 
it has interfered and set aside so much of 
the order as was passed without jurisdic- 
tion, The only exception to this, so faras 
I know, is the oase of J hangar v. Baij Nath 
(7), in whioh Mr. Justice Rafique held that 
although the order complained of before 
him was illegal, nevertheless he declined to 
exercise his discretion to interfere with it for 
the reasons whioh he gave. But that judg- 
ment really suppoits the view that this Court 
could interfere. 

I would refer specially to the case of 
Sheorani v, tiaxj Nath (8). That oase 
seems to me to be praotically on all fours 
with this one. Up to a certain point in 

(6) 51 Ind. Cas. 337} 17 A. L. J. 1321, 41 A. 302; 20 

Or. L. J. 449. T 

(6) 26 Ind. Cas. 324, 36 A. 233, 12 A. L. J. 344, 16 

Or. L. J. 672. 

(7) 19 Ind. Oas. 709, 11 A. L. J. 666, 14 Cr. L, J, 
277. 

(8) 33 Ind. Oaa. 626, 14 A. L. J. 146, 17 Or. L. J. 

146. „ 

•Page of 39 A Jd. 
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both oaees the proceedings of the Magis- 
trate were proper and in both oases the 
Magistrate went on to pass an ancillary 
or snpplementary order that was without 
jurisdiction (that is, assuming that I am 
right in thinking the order as to the 
looks not being removed in this case is 
such an order). In that oase this Court inter- 
fered and I would be prepared to interfere 
myself in this case. There are, however, some 
passages in some of the judgments of this 
Court which suggest some difficulties whioh 
I think, if possible, should be removed. For 
instance in this very case of Sheoroni v. 
Baij Nath (8) (to whioh I have referred,? 
in whioh a Sessions Judge sent up the 
record of the proceedings under section 145 
with the recommendation that a particular 
order should be set aside Knox, J , after 
holding that the order was a bad order 
(whioh shows that he examined the record), 
goes on to say: 1 I am reduced to this 
difficulty that I have to exeioise a jurisdiction 
whioh is not ve-ted in this t ourt, in order to 
find out whether the Magistrate has exeroisjd 
jurisdiction which, it is said, is not vested in 
him.” 

Eventually as stated above he set aside 
the order. Similarly in the very reoent 
oase of Brahma Nath v. Sundar Nath (2), the 
same learnedJudge set aside proceedings whioh 
would seem on the face of them to be covered 
by the ruling in Maharaj Tewiri v Bar 
Oharan Rni (3). 

I should like to put by way of illustration 
of my point of difficulty an extreme case. 
Suppose in the present case the Magistrate 
had found on evidenoe not only that there 
was a likelihood of a breaoh of the peace 
but that in faot one Ram Bakhsb, let us 
say, had actually committed an assault on 
some one of the other party, and convicted 
him of an offence under seotion 3^3 of 
the Indian Penal Code and sentenced him 
to a month’s rigorous imprisonment, could 
not this Court interfere? I think there oau 
be no answer but that it oould. It might 
be said that the want of legality in the 
order would be obvious on the face of the 
judgment, but the judgment in the seotion 
145 proceedings might be quite silent on 
the point and the deoision given on a separate 
piece of paper, or even on one of the same 
pieces of papers that formed the file of 
the proceedings under section 143 which 


we.-a bound up together, oould not this Court 
cill for that file? It seems to me that it is 
difficult to reconcile the decisions of this Court 
satisfactorily and I, therefore, think it desira- 
ble to refer tbs oase to a Bench of t wo Judges. 

Mr. Peirey Lil Banerji , for the Applicant. 

Mr. Baleshwiri Prasid, for the Opposite 
Parties. 

Toe Assistant G-overnmont Advocate, for 
the Crown 

JCJDGMEtfT. 

Piuiorr, J. — This is an application in revi- 
sion whioh has been referred to a Bench cf 
t vo Judges for orders. As I atn par- 
ticularly anxious that I should not be quoted 
as having decided anything beyond 
what I think it necessary to decide iD 
order to dispose of this matter, I would 
state what seems to me to be the essential 
facts now before ns. A Magistrate received 
information that a dispute likely to cause a 
breaoh of the peace existel concerning 
oertain immoveable property, namely, a 
home within his jurisdiction. He took 
proceedings in doe form under seotion 145, 
Criminal Procedure Code, and came to the 
decision that possession over the entire 
house was with the present applicant 
if us im'nat Mahadei and that she was en- 
titled to be maintained in that position 
unless and until a competent Court other- 
wise decided. In so far as he passed an 
order to the above effect, the oase is 
altogether outside the revisional jurisdiction 
of this Court. It appears, however, that 
when he was prewiring to pass final orders 
in the oase, the attention of the Magistrate 
was drawn to the faot that, over and 
above the dispute about the house, there 
was a dispute between the parties with 
regard to oertain moveablss contained in 
the house itself. During ths enquiries 
whioh had preaeded the Magistrate’s deoi- 
sion, some Polioe officer, presumably acting 
under seotion 149 of the Criminal Prooedure 
Code, had ordered that the two rooms 
whioh contained this moveable property 
should be fastened on the outside with 
two looks, the keys of whioh ware to be 
iu the possession, one of one parcy and 
one of the other. The Magistrate was asked 
to pass some order or issue some 
direotion about this matter. It is, I think, 
worthwhile to quota in detail from the 
record bofore U9 the order which he did 
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pass: Now remains the question of the 

moveable property looked up in kothrit 
with two looks, one of eaoh party by the 
Police, t. e. t to whom they should be given. 
As regards this I am of opinion that the 
moveable property oan have nothing to 
do with this oase under seotion 14) of 
the Criminal Procedure Code, beoause 
seotion 145 relates only to immoveables. In 
this oase the question for determination 
was only possession of the house in ques- 
tion. As regards moveable properties the 
parties are at liberty to have their rights 
adjudioated by the Civil Court and until 
tho decision of the Civil Court the hothria 
should as heretofore remain looked up.” 
Following upon these words comes the 
formal order of the Court embodying its 
deoision in the proceedings under seotion 
145 of the Criminal Prooedure Code. The 
Magistrate adds : — It is further ordered 
that the kothris looked up by the Polioe 
with the looks of both parties do remain 
looked up as heretofore unless the rights 
of the parties are determined by the Civil 
Court. ^ The parties are at liberty to have 
their rights regarding the moveables looked 
up in the kothria adjudioated by the Civil 
Court, as to whioh person is entitled to 
get and how much.” Musammat Mahdei 
applies to this Court on the ground, firstly, 
that the orders above quoted are without 
jurisdiotion and, seoondly, that they were 
inconsistent with the deoision in the pro* 
oeedings under seotion 145 of the Criminal 
Prooedure Code, aooording to whioh she 
was entitled to receive, and was ordered to 
reoeive, possession over the entire house 
and not over the entire house less two 
rooms in it. If it were merely a matter 
of inconsistency in the Magistrate’s order, 
or if it were possible to regard the Magis* 
trate as having, however irregularly, kept 
these two rooms under attachment by an 
order under seotion 146 of the Criminal 
Prooedure Code, while awarding the rest 
of the house to the applioant, I should 
have thought that it was outside the 
jurisdiotion of this Court to interfere. As 
the oase stands, the Magistrate himself 
has expressly said that the orders whioh 
he proceeds to pass about the move* 
ables are not part of his prooeedings 
under reotion 145 of the Criminal Prooedure 
Code and have nothing to do with th$ oase 


under that seotion. Nor has it been sought 
before us to defend the order upon the 
merits. If the Magistrate had jurisdiotion 
to pass this order at all, it oould only be 
under seotion 517 of the Criminal Prooedure 
Code. Jt has not been sopported before us 
as a good order under that seotion. It is 
either a bad order under that section or 
it is an order whioh the Magistrate in 
his judicial oapaoity had no jur sdiotion to 
pass. The diffioulty raised before us on 
behalf of the party opposing the application 
is based upon seotion 435, olause 3 of the 
Criminal Procedure Code. The oontention is 
that the order in question is part of a 
prooeediDg under Chapter XII of the Criminal 
Prooedure Cede, and, therefore, is embodied 
in a record whioh this Court has do juris* 
diotion to call for. If it were neoessary to 
determine the oase upon this ground alone, 

I should be content to say that the reoord 
ha», whether rightly or wrongly, been oalled 
for by the order of a learned Judge of 
this Court, who was competent to decide 
the question of his jurisdiotion to do so; 
and that under section 439 of the same 
Code the jurisdiotion of this Court is not 
limited to prooeedings the reoord of whioh 
has- been oalled for by its order, or whioh 
have been reported for orders, but extends 
also to oases whioh otherwise come to its 
knowledge. I should have been prepared 
• to deal with this matter as a oase whioh had 
otherwise oome to the knowledge” of this 
BeDob. In the present oase, however, I 
think there is no serious diffioulty and I 
do not believe it to be oovered by any of 
the ruliDgs whioh have been oited to us. 
The Magistrate himself expressly says that 
tbe order with whioh we are oonoerned has no- 
thing to do with the oase under seotion 
145 of the Criminal Prooedure Code. It is, 
therefore, as much apart from it as if 
the Magistrate, in the oourse of his enquiry 
under section 145 aforesaid, had found 
reason to believe from the evidence that 
one of the parties before him had com- 
mitted an offenoe, suoh for instance as the 
offence of causing hurt, or of criminal in- 
timidation, of whioh it behoved him at ouoe 
to take cogniranoe, and had there and then 
recorded a proceeding oonvioting certain 
parties before him of suoh offence and 
sentenced them to a term of imprisonment. 

If he had, in this irregular manner,' jq 
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oorporated, in the middle of hie proceedings 
under aeotion 145 of the Criminal Procedure 
Code, a proceeding which he himself quite 
understood to be of- a wholly different 
nature, I am dearly of opinion that no- 
thing in section 435, clause 3, of the 
Criminal Procedure Code would stand in the 
way of this Court’s calling for the entire 
record in which the irregular proceeding 
was embodied, merely for the purpose of 
examining the said irregular proceeding 
and satisfying itself as to the correctness 
and legality of any sentenoe or order there- 
in recorded or passed. I am quite satisfied 
that we have jurisdiction to deal with 
this matter under aeotion 439 (1), Criminal 
Procedure Code, and, under that seotion 
read with seotion 423 (c) of the same Code, 

I would set aside so muoh of the order 
of the Magistrate as is embodied in the 
passages above quoted. 

Walsb, J. — I entirely agree. I do not 
think that there is the inconsistency 
between the authorities of this Coart on 
this question as is so frequently suggested. 
The principle in all oases, I think, has always 
been kept dearly in view. The trouble 
has arisen over the different methods of 
applying the practice to the varying oir- 
oumstanoes in which the question has from 
time to time cropped up, and also to the un- 
necessary frequency with which particular 
cases of no general importance are reported 
as if they laid down some general princi- 
ple. A little oare at the Gar in studying 
the aotual facts of the authorities would, I 
think, remove a great deal of supeiflious 
difficulty which has been raised about this 
question. I have said all I have to say 
upon the point of praotice in 8undar Nath v. 
Emperor (9). I would merely add to what 1 
stated there my oonourrence in what has 
been pointed out by my brother, that pro- 
ceedings in revision in this case, quite apart 
from the authorities of this Court, are 
clearly authorised by the expression in seo- 
tion 439, sub seotion (l); ‘proceeding which 
otherwise oomes to its knowledge.’'* 

Br the Court. -We set aside the Magis- 
trate’s order directing that the rooms or kothria 
looked up by the Police with the looks of 
each party do remain looked up as heretofore. 

Order set aside . 

(9) 44 Ind. Caa. 673; 16 A. L. J. 189; 40 A. 864; 
0 Or. L. J* 869. 


MADRAS HIGH COURT. 

FULL BENCH. 

Criminal Revision Petition No. 596 

of 1919. 

Present : — Sir Abdur Rahim, Kt., Offig. Chief 
Justioe, Mr. Justice Spencer and 
Mr. Justioe Krishnan. 

Ootober 7, 1919. 

K. V. SUBRAMANIA ITER — Respondeat 

— Petitioner 

versus 

The DISTRICT MAGISTRATE of 

SALEM — Respondent. 

Legal Pinctitioners Act (XVIII of 1879), ss. 12, 
13 f 14 — {i Any other reasonable cause tf in 8. 13 '>i) t 
meaning of — Statements criticising administration of 
justice in the press, whether amount to professional 
misconduct — Disciplinary jurisdiction of Court , 
exercise of, limits of. 

The expression “any other reasonable cause” in 
section 13 (/> of the Legal Practitioners Aot should 
not be understood in an ejusdem generis sense: it 
covers oases other than those of professional mis- 
conduct in the ordinary sense but whioh render a 
Pleader unfit for the praotice of his profession, 
[p. 200, col. 2.] 

Comments made by a Pleader in the columns of 
a newspaper as its correspondent on the adminis- 
tration of justioe generally in a particular disfcriot 
or in a particular Court do not amount to misoon- 
duct within the meaning of section 13 of the Legal 
Praotitioners Aot, as the Pleader oannot be said to 
have acted professionally even though the com- 
ments may exceed the limits of fair oritioism or may 
not be wholly justified, [p. 202, col. 1; p. 204, col. I.J 

Pleader , In the matter of, 26 M. 448; 13 M. L. J. 65, 
Rasilc Lai Nag, In the matter of, 38 Ind. Cas. 930; 44 
C. 639; 24 0. L. J. 190; 20 C. W. N. 1284; 18 Or. L. J. 
420; Sashi Bhushan Sarbadhicary, In the matter of 
29 A. 95 (P. C ): 17 M. L. J. 74; 4 A. L. J. 34; 9 Bom. 
L. B. 9; 11 0. W. N. 273; 5 C. L. J. 130; 2 M. L. T. 
1; 6 Cr. L. J. 152; 34 I. A. 41, and District Judge of 
Kistna v. Hanumanulu, 32 Ind. Caa. 326: 39 M. 104oj 
18 M. L. T. 649; (1916) M. W. N. 1050; 17 Cr. L J- 
38, distinguished. 

Per Krishnan, J.— Although misoonduot other than 
professional may fall under clause ( f ) of seotion 
13 of the Legal Praotitioners Act, its impropriety 
has to be considered with reference to the Pleader s 
professional oapaoity and it is only if the miscon- 
duct can be reasonably held to affeot it that it 
would fall within olauBe (/) as, the Aot deals vrith a 
Pleader only in his professional capacity and not 
in his private oapaoity. [p. 2U3, col. 1.] 

Petition, under seotion 105 of the Gov- 
ernment of India Aot, praying the High 
Court to revise the order of the Court 
of the Distriot Magistrate, Salem, dated the 

6th September 19 1 9, framing certain char- 
ges against the petitioner under section 
14 of the Legal Praotitioners Aot. 
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FACTS. — Petitions fop transfer of ease 
from and quashing of proceedings before 
the District Magistrate of Salem, The 
petitioner is a First Grade Pleader who has 
been charged under section 14 of the 
Legal Practitioners Aot of bringing to 
contempt the Magistracy in that District, 
by an article written by him in the “New 
India.” 

Mr. T. Rangachariar , for the Petitioner.— 
Proceedings under the Legal Practitioners 
Aot are competent only when there is 
professional miscondnot of one kind or 
other. The article in question merely 
advooates the separation of judioial and 
executive functions in the administration of 
Government. It is not written in the 
capacity of a Pleader nor in the discharge 
of professional duties. If a Judge or 
Magistrate is attacked by the article, an 
aotion for libel may lie. But a professional 
punishment under the Aot can be 

admissible only when the aot shows moral 
turpitude or other cause in the praoti* 
tioner that would unfit him to be a 

member of the profession. See Wallace , 
/nre(l). This case has been followed in 
India in First Qradle PUader , In the matter 
of (2) and Pleader , In re (3), 

[Abdul Rahim, Opfg. 0. J.— Will not 

seotion 13, clause (/), apply?] 

# 

The Aot itself applies only when there 
is something wrong in the conduot of the 
Pleader as suoh. Seotion 14 is confined 
to acts punishable under the Aot committed 
before the trying Court. Henoe clause 
if) cannot apply. 

Next, the question is whether there is 
any contempt of Court. The test in suoh 
cases is to see whether the aot in question 
is calculated to obstruct or interfere with 
the administration of justice. See Special 
Reference from The Bahama Islands , In the 
matter of (4). I snbmit that the article 
does not comply with the test. No order 
has been questioned and nothing has been 
done in any pending case. The oomplaint 
is that the orders are not worked accord* 
ing to their real tenor and that a separa- 

(1) (I860) 1 P. 0. 288, 4 Meore P. 0. (if. s.) 140, 
86 L. J. P. 0. 9; 16 W. E. 683, 16 H. E. 269. 

(2) 24 M. 17. 

(8) 18 M. L. J. 184, 3 M. L. T. 237: 7 Or. L. J. 833. 

^ °* 1381 82 L ‘ J * P ‘ 98 h. T. 105, 

57 Ji Pc 277* 


tion of functions would remove the evil. 
If there was any personal attack, the 
only remedy was by an aotion for libel. 
See Mcleod v. St. Aubvn (5). That was 
the case in Barrow v. Rem, Ohunder Lahiri 
(6). At most, this comment upon the 
work of this District Magistrate may have 
exoeeded the limits of fair criticism. 

Thirdly, the “person aggrieved” himself 
cannot be the Judge, as he has to take 
evidence and adjudicate on the oharge. 

[Abdur Rahim, Opfg. 0. J.— The report 
on whioh the High Court acts is not binding 
on it.] 

But it is quite natural that he would 
be biassed. In the present oase copies 
of certain records were refused to the 
petitioner. Further the prosecutor may have 
to be examined in the trial. 

Lastly, seotion 14 does not apply to 
oases coming under olause if) of seotion 
13, but only to clauses (a) and (b). 
Clause (/) is not to be read as ejusdem 
generis with olause (6). Two Second Grade 
Pleaders , In the matter of (7), District Judge 
of Kistna v. Hanumanulu (8). 

In any oase, the proceedings ought not 
to continue in the Court of a Magistrate 
who has formed a bias against a party 
thereto. See Lolit Mohan Moitra v. Surja 
Kanta (9). 

[The Advocate-General cited Pleader , In 
re (3)]. 

Pleader, In re (3) merely says that a 
District Magistrate has do power to 
transfer. 

The Hon’ble Mr. S. Srinivasa Aiyangar 
(Advocate- General), for the Respondent. 
— Conduot towards Court oomes under 
olause (f), seotion 13 of the Legal Praoti* 
tioners’ Aot. The contempt may be 
without any moral turpitude. The conduot 
need not even be dishonourable or dishonest, 
nor need it be in discharge of professional 
duties. See Pleader , In the matter of 
(10), District Judge of Kistna v. Hanumanulu 


(6) (1899) A. 0. 549, 68 L. J. P. 0. 137:81 L. T. 
168, 48 W. B, 173, 16 T. L. E. 487 P. 0.). 

(6) 36 0. 495, 12 0. W. N. 490. 

(7) 6 Ind Cm 813, 34 M. 29, (1910) M. W. N. 163, 
8 M. L. T. 22, 20 M. L. J. 600, 1 1 Or. L. J. 310 

(8) 32 Ind. Om. 326, 39 M. 1046, 18 M. L. T 649, 

(1916) M. W. N. 1050; 17 Or. L. J. 38. ' 

(9) 28 C. 709, 5 0. W. N. 749. 

(10) 26 M. 448, 13 M. L. J. 66. 
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(8). The true and only teat is whether 
euoh conduct unfits the petitioner to 
practise as a Pleader. 

“Contempt” by a Pleader is necessarily 
connected with his professional honoar and 
I submit that when a Pleader deliberate- 
ly misinterprets judicial acts and orders, 
he is thereby doing an act which is 
totally inconsistent with such honoor. The 
test is laid down in Batik Lai Nag, In the 
matter of (11) and by the Privy Counoil in 
Bashi Bhushan Barba dhicaiy, In the matter of 
(12). If the oritioipm in question is An attack 
on the administration of justice, then the 
Pleader has committed contempt of Court 1 . 

The High Court cannot transfer the 
case because (a) the presiding offioer of 
the Court is the person named in the 
Act who is to try the contempt, (6) the 
Legal Practitioners Aot is a self-contained 
Aot and the provisions of any other 
enaotment relating to procedure oannot be 
brought in. See Pleader, In re (3). 

ORDER. 

Abdur Rahim, Opfg. C. J. — Mr. K. V. 
Subramania Iyer, a First Grade Pleader 
practising in the Salem District, has been 
oalled upon by the District Magistrate of 
Salem to show cause why he should not 
be proceeded against under section 14 of 
the Legal Practitioners Aot with refer- 
ence to certain statements which occurred iu 
an article contributed by the Pleader to 
the newspaper “New India” on the 5ih 
August 1919. The gist of the article is 
to show that the present administration of 
criminal justice by the subordinate magis- 
tracy in the Salem District was Lot satis- 
factory. The general oomplaint was that 
the present District Magistrate had 
issued a number of circulars to the 
Subordinate Magistrates with reference to 
the granting of adjournments which fet- 
tered the discretion of the Subordinate 
Magistrates in dealing with the oases 
before them properly. The statements sub- 
ject- matter of the charge are; (a) “The 
Magistrates were allowed great latitude 
to exeroiee their discretion and judgment 

(11' 38 Ind Com. 980: 44 0 039; 24 0. L. J. 190j 20 

0. W. N. 12S4- IhCr. L, J. 420 
< 12> 29 A <P. C ): 17 M. L. J 74; 4 A. T, J 84t 

9 Bom. L R. 0; 1 » 0. W. N. 273; 6 C. L. J. 130; 2 M. 

1, T. 1; 5 Cr. L. J. 15?; 34 I. A. 41. 


unfettered by Police orders or quiok des- 
patch circulars. The cases were allowed 
to take their own course in appeal or 
revision (that was before the time of the pre- 
sent District Magistrate). The present holder 
of the office (t e ., the Distriot Magistrate) 
has issued various mandates for the 
guidance of the magistracy in the matter 
of adjournments, grant of copies and 
disposals.” 

The statement (6) is: “ The Police ask 
for transfers from the files of Magistrates 
who grant bail to the aooused and the 
letter of the District Superintendent car- 
ried great weight ” Then the next extract 
is to this effect: (c) “where the question 
of adjournment comes, the Court solemnly 
consults the circulars and ukases issued 
from the Distrot Magistrate’s Office 
fixing the number of days and hours 
for summonp, warrant and sessions oases 
and the convenience of the prosecuting 
staff.” 

It is oharged that these statements are 
false and Fcandaloup, made with the in- 
tention of bringing the office of Distriot 
Magistrate and subordinate magistracy in- 
to oontempt. 

It is argued by Mr. T. Rangaohariar who 
appeared for Mr. Sabramania Iyer that 
the statements oharged against his client 
are nothing but fair comment on the 
administration of oriminal justice in the 
District of Salem, that they do not come 
within the purview of section 13, Legal 
Praotitioners Aot. It is oonoeded by the 
learned Advocate-General, who appeared 
for the Distriot Magistrate, that the state- 
ments in question do not fall within olauses 
(a) to (e) of the section. But he urgfs 
that they oome within the purview of tl e 
residuary olause (/), “aDy other reason- 
able cause.” It has been ruled that tie 
phrase any other reasonable cause ” is 
not to be understood in an ejusdem generis 
sense, but that it eovers oases other then 
those of professional misconduct in the 
ordinary sense but which unfit a Pleadtr 
for the piaotioe of his profession; for in- 
stance, conviction for a orime involving 
dishonesty or moral turpitude or gross 
habitual contempt of Court would be 
covered by the general olause. The learn- 
ed Advocate- General has especially relied 
upon the o as? of Header, Jn the matter of 



Vo 1. LV] INDIAN OASES. 201 

8UBBAMAMA ITER V. DISTRIO MAGISTRATE, SALEM. 


(10). There the Pleader had written 
a letter to an officer who was oondnoting 
an enquiry into a charge of bribery against 
a Revenue Inspector, the letter containing 
allegations which were intended to prejudice 
the mind of the officer in conDeotion with 
the matter whioh he was investigating. 
That was held to oome within the words 
"any reasonable oau9e.” That, it seems to me, 
was a fairly dear case, for a lawyer to 
attempt to cause miscarriage of justice by 
a letter of that character would, if not 
etriotly professional misconduct, undoubt* 
edly be suoh as to make him unfit to 
oontinue to practise the profession. The 
next case relied on is Rastk Lai Nag , In 
the matter of (11). There a Pleader had a 
quarrel with an officer of the Court in 
the Court premises and seriously threatened 
and abused him. That was held to be 
oontempt of Court, although the act was 
not committed in the actual presenoe of the 
Judge, and that it came within clause (/) 
of section 13. What the learned Judges 
held was that the oonduot of the Pleader 
amounted to obstructing the course of 
administration of justioe in the particular 
oase in conDeotion with which he threatened 
the officer of the Court. Sashi Bhushan Sar ba- 
dh\cary t In the matter of (12) is another oase on 
whioh the learned Advocate- General laid 
emphasis. An Advocate of the Court quarrelled 
with a learned Jadge of the Allahabad 
High Court before whom he was conducting 
a oase and then published an article in a 
newspaper whioh amounted to a serious 
oontempt of Court. That was not the 
first time, as pointed out in the Privy 
Council when the matter went on appeal, 
tl at the Advooate had behaved in such an 
unseemly manner. Their Lordships held that 
the High Court was justified in taking 
disciplinary action against the Advooate 
and said " On the other hand, it is essential 
to the proper administration of jastioe that 
unwarrantable attaoks should not be made 
with impunity upon Judges in their public 
capacity, and, having regard to the 
fact that in this oase a oontempt of Court 
was undoubtedly committed (and as the 
evidence shows not for the first time) 
by an Advooate in a matter oonoerniDg 
himself personally in his professional 
character, their Lordships agree with the 
conclusion at which the Judges of the 


High Court arrived, and that there was rea- 
sonable oause’ for the order whioh they made.” 
There they cite with approval the following 
dictum of Lord Westbury in Wallace , In re 

(l): “It was an offence committed 

by an individual in his oapaoity of a suitor in 
respeot of his supposed rights as a suitor, 
and of an imaginary injury done to him 
as a suitor and it had no connection 
whatever with his professional oharaoter, or 
anything done by him professionally either a 9 
an Advooate or an Attorney.” 

In the oase of District Judge of Kittna v. 
hanumanulu (8) the oonduot of the Pleader 
whioh was held to bring him within section 
14 of the L9gal Praotitiooers Aot was 
with reference to statements contained in 
an affidavit filed in a particular oase. The 
learned Advooate- General has not been able 
to oite before ui any oase in whioh com- 
ments made on the administration of 
justioe generally in a particular district 
or in a particular Court have been held to 
amount to misoonduot within the meaning 
of section 13. On the other hand, there 
are authorities to the effect that where a 
Pleader makes imputations against a parti- 
cular Judge in the capacity of a suitor 
that would not bring him within the 
disciplinary seotions of the Aot. That was 
the case in Wallace , In re (1) to whioh 
refererca has already been made, and I 
might have referred to another passage in 
the judgment of Lord Westbury where he 
s%ye:“When an offence was committed whioh 
might have been adequately corrected 
by that punishment and the offence was 
not oDe whioh subjected the individual 
committing it to anything like general 
infamy or an imputation of bad oharaoter, 
so as to render his remaining in the Court 
as a practitioner improper, we think it 
was not competent to the Court to infliob 
upon him a professional punishment for 
an aot whioh wa9 not done professionally and 
which aot, pet so, did not render him 
improper to remain as a practitioner of the 
Court.” That seems to me to be the proper 
principle to be applied in oases of this oharao- 

ter. 

The question, then, is whether these 
statements are suoh as to render it improper 
that Mr. Subramania should remain in 
the profession. We have read the entire 
article from which tbess passages have 
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been extracted. There are oertain statements 
in that article which oontain oertain speoifio 
charges against the subordinate magistracy in 
the Distriot of Salem so far as their methods 
and oonduot in trying oriminal oases are 
concerned. But they are statements not 
included in the charges framed by the 
Distriot Magistrate. In writing that article 
the Pleader cannot be said to have acted 
professionally. He acted as a member of the 
public and he thought that he was bring- 
ing to the notice of the publio an important 
matter concerning the administration of 
justice in the Distriot. It is quite possible 
that some of the statements contained in 
the article exoeeded the limits of fair 
oomment and that the statements cited in 
the charges contained reflections on the 
way in which oases are tried in the 
Distriot of Salem by the Subordinate 
Magistrates, suggesting that oertain circu- 
lars issued by the Distriot Magistrate 
have the effect of influencing the Sub- 
ordinate Magistrates and that miscarriages 
of justioe sometimes ooour in consequence 
It is possible that the Pleader has drawn 
inferences whioh are not accurate from 
the fact that those circulars were issued, 
but we oannot reasonably hold that the 
statements the subjeot matter of the 
charge, or the imputations contained there- 
in, are of such a nature that they would 
render the Pleader unfit to continue in 
the profession and bring him within the 
disciplinary jurisdiction of the Court 
t . Th r e remedy provided by ee.tion ' H of 
the Legal Petitioners Aot ie not intend- 
ed to apply to a ease in whioh a Pleader, 
ao an ordinary member of the pnblio, ori- 
tioiaeo the administration of justioe, qener- 
ally in a partionlar distriot even though 
suoh ontioioms may, on enquiry, be found 
not to be wholly motiSed. Without at- 
tempting to define the olasses of oases 
severed by the phrase “any other reason, 
able oause, I think that olause (/) 
of seot.on 13 of the Legal Petitioners 
Act oannot be properly utilised in punishing 
a Pleader for making oomments on matters 
of publio interest in the newspapers 
merely beoauee such oomments exceed the 
limits of fairness or accuracy. The proceed- 
ings, therefore, under seotion 14 of the 
Legal Practitioners Aot against Mr. K. V. 
Subramania Iyer must be quashed. 


It thus becomes unnecessary to deal 
with the other prayer of the petition 
that the inquiry should be transferred to 
another Judioial Officer. 

Spencer, J. — I agree with the learned 
Chief Justioe, for the reasons given by 
him, that, the Pleader was not acting in 
a . professional oapaoity, or in connection 
with any particular oase, when he wrote 
the letter whioh is the subjeot of the 
present charges. 

Assuming for the parpose of argument 
that some of the statements in the letter 
were defamatory of the Distriot Magistrate 
and the Subordinate Magistrates of the 
Salem Distriot, that fact will not in it- 
self Deoessarily imply suoh moral turpi- 
tude in the oharaoter of the Pleader as 
to make him unfitted to carry on his pro- 
fession of Pleader. Reluctant as we must 
ordinarily be to stifle an inquiry at a 
stage before it is known what the evidence 
that remains to be taken will establish, 

I can conceive no purpose to- be gained 
by allowing the proceedings to be conti- 
nued on the charges now framed, and 
it will not be proper that the iiiq-iiry 
should travel beyond those charges. I, 

therefore, agree that the proceedings should 
be annulled. 




-O' ” «vu WUO JUUgilJUlJV 

just delivered by the learned Chief Justioe. 
The case is one that arose under seotion 14 
of the Legal Practitioners Aot. That sec 
tion deals, first of all, with “taking in- 
struotions except as aforesaid”, that ie, as 
stated in seotion 13 (a), and then it speaks 
of suoh misoonduot as aforesaid.” That 
has been held to mean any misoonduot 
that would fall under any of the clauses 

• J **)»(*)• and of section 13 

in the Pull Bench ruling in District Judge 
of Kistna v. Eanumanulu (8), whioh I 
respectfully follow. 


In the present case, the Advooate-Gene- 
ral, who appears for the Distriot Magis- 
trate, has oonoeded that he could not bring 
this case under any of the clauses of 
seotion 13, exoept the last clause (f) 

W 10 » 8P mu^ 8 °* any other reasonable 
cause. These words are very general; and 

as pointed out by their Lordships of the 

riyy CoudoiI in 8aahi Bhuthan Sarbadhicanv, 

Inthe matter of (Iz) with reference to similar 

words in the Legal Practitioners Act, that it ia 
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not desirable to try and define what 
would be reasonable oause. I do not 
propose to attempt to do it. It has 
been held by the Fall Benah in District Judge 
of Kistna v Hctnumanulu (8) that the olanse 
(/) should not be read in an ejusdem 
generis sense with the other clauses, follow* 
ing oertain rulings of the Caloutta and 
the Allahabad High Courts which are 
oited there. I do not consider that the oase in 
District Judge of Kistna v. Hanumanulu ( 8 ) 
has thrown any real doubt upon the view 
expressed in the Full Benoh oase, that 
olanse (/) includes misoonduot other than 
professional, and I am prepared to follow 
that view. But I think, in considering 
whether any particular oharge against a 
Pleader falls within the terms any other 
reasonable cause” in olauseCf), we should bear 
in mind the scope of the Aot, which is 
one dealing with the legal practitioners 
as suoh, and the object of the inquiry that 
iB to be held under seotion 13 or 14, 
which is to see whether the Pleader should 
he suspended or dismissed from practice 
for misoorduot. I think it is necessary 
to bear this in mind when deciding whe- 
ther any particular oase falls within 
section 13 or 14 of the Aot. The mis- 
oonduot should, therefore, be, in my opinion, 
euoh as would render the oontinuanoe of the 
Pleader in practice as an undesirable thing to 
be allowed, or so dishonorable or so dishonest 
as to unfit him from being a member of the 
profession permanently or temporarily before 
it should be held to fall within olause . (/)• 
Although misoonduot other than professional 
may he held to fall within olause (/) t its 
impropriety has to he considered with 
reference to the Pleader’s professional oapaoity 
and it is only if the misconduct can 
reasonably be held to affect it that it 
would fall within olause (/), as the Act 
deals with a Pleader only in his professional 
oapaoity and not in his private oapaoity, 
as already pointed out above. 

As regards the particular oase before us, 
the learned Chief Justice has already set out 
in his judgment the three passages whioh 
form the subject-matter of the charges against 
the Pleader. They appeared in a letter 
written by the Pleader to “New India ” 
and published under his own name. I 
am in agreement with the learnel Chief 
Justioe that the publication of these state- 


ments by the Pleader whioh have been 
referred to is not such an aot as would fall 
under olause (/) as it is not, in my opinion, 
a misconduct when considered with reference 
to his position as a Pleader. He cannot pro- 
perly be suspended or dismissed for unfitness 
or otherwise punished professionally for it. 

The oases oited by the learned Advocate* 
General on the one side and by Mr. 
Rangaohariar on the other side have been 
considered by the Chief Justioe in his 
judgment and I do not propose to deal 
with them at length. Each oase, it seems 
to me, has to be decided on its own 
facts. No oase similar to the present one, 
where a Pleader has been dealt with under 
the Legal Practitioners Aot because he 
wrote in a paper commenting upon the 
supposed undesirable state of oriminal 
administration in any particular District or 
Presidency, has been brought to our notice. 
In all the oases oited by the Advooate-Ge- 
neral it would be noticed, as pointed out 
by the learned Chief Justioe, that the 
oase arose with refereDoe to some particu- 
lar suit or proceeding before the Court in 
whioh a Pleader appeared in his profes- 
sional oapaoity, except in the oase in Pleader 
In the matter of (10). That, however, 
was a casein whioh the Pleader attempted, 
by sending an anonymous petition to the 
Sub-Oolleotor making oertain allegations, 
to interfere with the course of justice in 
the oase before him. Although the Pleader 
there apparently had no professional re- 
lationship with the oase before the Sub- 
Colleotor, his oonduot was oertainly so 
grossly improper when considered with 
reference to his position as a Pleader as to 
necessitate his being suspened from practice 
to bring home to him the impropriety of 
wbat he did. That oase really has do 
bearing on the present case, because the 
facts to be considered m this ease are 
very different. The Full Bench case in 
District Judge of Kistna v Hanumanulu (8) 
a case in which the learned Chief 
j M ti .0 who deliveredlthe judgment thought 
flmfc it would probably fall under clause 

(6) of seotion 

'blrge was under clause (/), the miscon- 
duct there was something closely con- 
nested with the discharge of the Pleaders 
professional duty in the oase that was 
before the Court. The cases relied Con by 
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the lAdvooate General are thus all dis- 
tinguishable from the present case: and, 
on the merits of this oase, I have oome 
to the conclusion, as I have said already, 
that the charges are not such as would 
properly fall under) seotion 14, as the 
Pleader’s statements were made in a 
letter to the public press as a oorre* 
spondent and are really only comments on 
the general administration of the District. 
I agree that oomments made iu the press, 
even though they may overstep the bounds 
of fairness and may not be strictly in 
accordance with facts, are not matters 
neo38sarily to be dealt with under the 
disciplinary jurisdiction given by the Legal 
Practitioners Act, I, therefore, agree in the 
order proposed by the learned Chief Justice 
that the proceedings before the Distriot 
Magistrate should be annulled. 

As regards the second point taken as 
to whether the High Court has got the 
right of txansferring proceedings under 
seotion 14 from the presiding officer to 
any other officer, there is a ruling of 
this Court in Pleader , In re (3) against 
it and also a ruling in of Janak Kishoie In 
the matter (13) to the same effect. It is, 
however, a question of some difficulty to 
decide whether the High Court has the 
power of transfer under the Letters Patent 
or the Government of India Act [Lolit 
Mohan Moitrav, Suna Kanta (9)] with re- 

ferenoe to oases under seotion 145, Criminal 
Procedure Code, and whether, if it has such 
power, it has been taken away by impli. 
cation by the language of seotion 14 of 
the Legal Practitioners Act with reference 
to proceedings under it. But as under 
seotion 13 the High Court is entitled 
to order an inquiry itself, the question of 
transfer is not of importance as it would 
be open to us, if we thought that the Dis- 
trict Magistrate was not the right person 
to conduct the present inquiry, to Btay pro- 
oeedings before him and to order an inquiry 
under section 13 to be held by an officer 
obosen by us. But on the view we have 
taken on the merits this question does 
not require a decision and 1 do not ex- 
press a definite opinion on it. I agree to the 
order proposed by the learned Chief Justioe. 

M.O.P, 

Proceedings quashed. 

(13) 87 Iud. Cat. 484; I P. L. J. 676s 18 Cr. L. J. 
132; (1917) Pat. 60, 


CALCUTTA HIGH COURT. 

Criminal Reference No. 160 of 1919. 

November 27, 1919. 

Present : — Justioe Sir Asutosh Chaudhuri, Kt., 
and Mr. Justice Newbould. 

AMIR MIA — Complainant 

versus 

SARAFDl H AZI — Acojsed. 

Criminal Procedure Code (Act V of 1698), 244, 

2^7 Summons case— Xon-exami nation sf complain 1 
ant, Whether vitiates trial— Examination of witnesses in 
absence of complainant, effect of. 

The non-examination of a complainant under 
section 244 of the Criminal Procedure Code in a 
summons case does not vitiate the whole of the 
proceedings, a9 that section merely enjoins that he 
shall be heard and does not say that he is to be 
examined, and section 247 of the Code would not apply 
because it does not deal with the examination of the 
complainant but with his appearance [p. 205, col 1.7 

Section 247 of the Code of Criminal Procedure 
gives power to a Magistrate to adjourn a summons 
case for sufficient reason when the complainant 
does not appear and the fact that some witnesses 
aro examined in the absence of the complainant 
would not vitiate the trial, unless it is shown that 
the accused was in some way prejudiced. The fact 
that he cross-examined the prosecution witnesses 
and examined witnesses in his defence would 
show that ho was not prejudiced in any way. r p 205 
col. l.J J * 

Reference by fche Additional Sessions 
Judge, Sylhet, dated the dth November 1919, 

Babu Benoyendra Nath Palit, for the 
Aooused. 

JUDGMENT. — This reference is based 
upon a misreading of sections 224 and 247 
of the Code of Criminal Prooedure. Seotion 
244 lays down that “if the aooused does not 
make an admission, the Magistrate shall 
prooeed to hear the complainant (if any) 
and take all suoh evidence as may be 
produoed in support of the prosecution and 
also to hear the aooused and take all suoh 
evidence as he produces in his defence.” 
The seotion dees not say that the oom- 
plainant himself has got to be examined. 

1 he words the Magistrate shall proceed 
to hear _ are also used in referenoe to the 
accused in the same section, which supports 
the view winch we have expressed. TbeD, 
seotion 247 provides that “ If the summons 
has been issued on complaint and upon the 
ay appointed for the appearance of the 
aaoused. or any day subsequent thereto 
to which the hearing may be adjourned 
the complainant does not appear, the Magis- 
trate shalJ, not withstanding anything berf- 
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inbefore oontained, aoquit the aooused, 
anless for some reason he thinks proper to 

adjourn the hearing of the oase to some 
other day.” 

On the date fixed for the hearing of this 
ease, namely, the 21st June 19 1 9, the com- 
plainant was reported to be ill. The oase 
was adjourned to the 3rd July. It was 
again adjourned on that day. On the 16th 
July, the oomplainant was reported to be 
ill. On the 31st July the man was still 
ill, but the Magistrate said that no further 
adjournment would be granted. On the 6th 
of August two proseoution witnesses and 
six defenoe witnesses were examined and 
cross-examined. On the 7tb, the proseoution 
filed a petition asking for prooesses against 
some more witnesses. On the 28th August 
the oomplainant was produced in Court in 
a very weak state of health and was ten* 
dered for oross-examination. But the de- 
fenoe refused to cross examine him. Wit* 
nesses were examined and cross examined 
and then discharged. The aaoused was 
oonvioted on that day and was sentenoed 
to pay a fine of Re. 60. 

It is contended that the non-examination 
of the oomplainant vitiated the whole of the 
proceedings. Seorion 247, however, does not 
deal with the examination of the complainant, 
but his appearance, and seotion 244 does 
not say that he is to be examined but it 
only says that he shall be heard. 

It is further contended that the accused 
ought to have been acquitted on the 6fch 
August as the oomplainant had not appeared 
on that day. But seotion 247 dearly gives 
power to the Magistrate to adjourn the case 
for sufficient reason. The Magistrate ad- 
journed the oase. We do not think that 
the proceedings were vitiated because he 
examined some witnesses on that day. We 
do not see that the aaoused was in any 
way prejudiced. He cross-examined the 
proseoution witnesses and examined 
witnesses in his defence. We think the 
requirements of the seotion have been com* 
plied with and inasmuch as no prejudice 
has been shown so far as the aooused is 
concerned, we do not think that we ought 
to entertain this reference. 

We also notice that no notioe has been 
served upon the oomplainant. He is inter* 
ested in this matter as he has been 


allowed compensation out of the fine imposed, 
he is entitled to be heard. 

We have had no opportunity of hearing 
him and that is an additional ground for 
not setting aside the original order. 

Order accordingly. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision Case No. 81*B of 1917. 

October 5, 1917. 

Present : — Sir Henry Stanyon, Kt., A. J. C. 

Musammat GITABAI— Accused— 

Applicant 

versus 

EMPEROR— Opposite Pakty. 

renal Code (Act XLV of I860), s . 317 —Abandon, 
merit of child— Facts necessary for conviction -Pro- 
secution, duty of— Section, whether applicable to mere 
neglect or temporary abandonment. 

. In order to secure a conviction under seotion 317, 
Penal Code, it is incumbent on the prosecution to 
prove, beyond all reasonable doubt, that the 
acoused had exposed or left a child under the a^e 
of twelve years in some place with the intention 
of wholly abandoning it. That section will not apply 
to a case of mere neglect or temporary abandonment. 
If in any particular case thore is reasonable 
doubt as to the intention with which the child was 
left, the accused is entitled to the benefit of the 
doubt, [p. 206, col. J.] 

Criminal revision of the order passed by 
the Sessions Judge, West Berar, dated the 

137 1 1^17, in Criminal Appeal No. 

The Hon’ble Mr. 0. p. Dick, for the 
Crown. 

JUDGMENT.— It is necessary to make 
a somewhat detailed statement of the facts 
whioh have been proved in this aase, in 
order to make it clear that all those facts 
are accepted for the purpose of this revision 
and that the dissent from the view taken 
by the lower Courts, to whioh I am about to 
give utterance, is a difference only in the 
inferences to whioh those facts appear to 
give rise. The applicant Gitabai, who was 
the accused m the trial Court, is a Mahratta 
Brahmin widow 20 or 25 years old. She 
was married ml linfanoy andl {became a 
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widow when she was a child nine years 
of age. She is a resident of Nanabad in 
the East Kandesh Distriofc of the Bombay 
Presidency. One Rambhau, P. W. No. 5, 
who lives at Khamgaon in the Buldana 
District, is related to her. As the result 
of illicit intercourse with some man, whose 
name does not appear, Gitabai became 
pregnant. In May or June last she accepted 
an invitation to go and stay at Khamgaon 
to assist Rambhau’s wife who was also 
expecting a child. According to this arrange- 
ment, Rambhau sent a servant (whose 
name does not appear and who has not 
been oalled as a witness in this case for 
some reason whioh I oannot understand) 
to fetoh her. She came with him, and 
they reached the Junction Station at Jalamb 
about 11 o’olook on the forenoon of the 
18th of June 1917. Here they had to 
change into the branch train for Khamgaon. 
In order to reach that train the applicant 
and her companion had to cross an over- 
bridge. While doing so Gitabai was seized 
with labour pains. The servant went on 
with the luggage to the train, leaving 
the unfortunate woman to shift for herself. 
She went into the latrine on the platform, 
that being the only place where she could 
be screened from the observation of the 
naoDle on the platform, and was there 
delivered of a child. This latrine is 128 
feet or nearly 4i3 yards away from the 
overbridge. Immediately after delivery, 
Gitabai staggered out to the overbridge 
and sat down. She had been there only 
five Iminutes when certain sohoolboys who 
had seen her coming out of the latrine 
went near her. She asked them for water to 
drink but their only response was to 
report the circumstance to a railway porter, 
who forthwith brought a railway Police 
constable and others on the soene. When 
first questioned, Gitabai made some attempt 
to deny what had happened, but her blood- 
stained condition and prostration made it 
patent to everybody, with the result that 
the child, who had dropped into the buoket 
in the latrine, was taken out, washed and 
made over to her. Upon these faots Gitabai 

was convicted by the Sub- Divisional Magic 
.-ate of Khamgaon of an offence punish 
able under ae.tion 317 of the Ind.en Penal 

Code ° a the 9th ,,ll, 1917, aDd n a0Dt T. ed 

to rigorous imprisonment for 12 months. 


/ 

She appealed to the Court of Session, 
West Berar, but the learned Judge upheld the 
conviction on the 13th August 1917, though 
he reduoed the sentence to one of rigorous 
imprisonment for four months. Gitabai, 
therefore, applied to this Court for revision 
of the oase, and on the 17th September 
191 7, that is when she had suffered rigorous 
imprisonment for two months and eight 
days, I directed that she should be enlarged 
on her own recognisance in Rs. 100. A 
Rule was issued to the Distriot Magistrate 
to show cause why the oonviotion should 
not be set aside, on the ground that the 
evidence does not necessarily prove that 
the applicant wished to abandon her ohild. 
The learned Distriot Magistrate sent the 
Rule on to the Sub-Divisional Magistrate, 
who has nothing to add to what he stated 
in his judgment exoept the following sen- 
tence: — 

"l gave a severe sentenoe as the in* 
nooent ohild would be considered a burden 
by the convict if left to herself too early.” 

I do not profess to be able to interpret 
the true meaning of this sentenoe. The 
Magistrate adds that he heard the ohild is now 
dead. 

Before any person oan be convicted of an 
offenoe punishable under seotion 317 of the 
Indian Penal Code, it is incumbent on the 
proseoution to prove, beyond all reasonable 
doubt, that such person has exposed or left 
a ohild under the age of 12 years in some 
place with the intention of wholly abandon- 
ing it. The seotion will not apply to a 
oase of mere neglect or temporary abandon- 
ment. The proper interpretation of the 
word "left” has been discussed in Queen • 
Emprets v. Mirchia (1 ) and Crown v. 
Musammat Bhutan (2). With that interpreta- 
tion I concur. Where there is any reasonable 
doubt as to the intention with whioh the 
ohild has been left in any particular oase, 
the accused is entitled to the benefit of 
the doubt. In the present case the accused 
gave birth to a ohild of shame; as 
far as the record shows it was her diet 
ohild. It is dear that her time of delivery 
oame on suddenly and nnexpeotedly in a 
place absolutely public. In snoh a place 
even a married woman giving birth to a 

(1) 18 A. 364; A. W. N. (1896) 117. 

(2) 5 P. B. 1878 Or. 
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legitimate ohild would look forBome corner 
where she could be soreened from observa- 
tion. No such place was available to the 
aeoused exoept the latrine on the station 
platform. The appellant’s oonduot in going 
to that latrine was entirely consistent with 
oomplete innocence. She was quite alone, 
her only companion having disgracefully 
deserted her, and she had no assistance 
whatever in giving delivery to her ohild. 
It oanmot be said that in seating herself 
in the latrine in the usual plaoe she was 
aotuated by any oriminal intention. After 
delivery of the ohild, though she had a 
motive, owing to its being a ohild of 
shame, to abandon it, she also had a non- 
onminal motive for trying to hide, her 
shame from publio observation. In her 
state she oonld not be expeoted, at all 
events in the first few minntes after her 
delivery, to’ oarry out that ohild even if 
she oonld have lifted it out of the buoket 
into whioh it had fallen; for to have 
done so, supposing tfiatshe was physically 
capable of it, would have been to proolaim 
her shame $o the publio on the platform. 
She did that whioh was natural and prob- 
able in the oiroumstanoe by whioh she 
waa overwhelmed. Weak, giddy and prob- 
ably hardly responsible for what she did, 
she crawled back to the plaoe where she 
had parted from the servant who washer 
only o^xnipanion, and there sat down. 
Almost immediately boys, who had seen 
her coming out of the latrine and prob- 
ably knew wbat had happened, proclaim- 
ed the event to the station authorities. 
Her first denial of having had a ohild 
was entirely consistent with tLe desire to 
hide her shame from the men,— it is not 
shown that any woman waa then present 
questioning her. From this single denial the 
Courts below have inferred an intention on 
her part of wholly abandoning her ohild. 

I am of opinion that suoh an inference 
cannot be justified in law. The wretohed 
woman had no ohanoe of showing her 
real intention. She was pounoed upon 
almost immediately by the Station Police 
and a case taken up against her. In my 
opinion the evidence falls far short of 
what is legally necessary to establish an 
offence under section 317 of the Indian 
Penal Code, and I think the oonviotion 
of this woman amounted to a failure of 


justice. The sentence of one year’s rigo- 
rous imprisonment, even if the inference 
drawn by the Magistrate had been oorreot, 
was preposterous. If 1 had concurred 
with the Courts below in holding the 
oonviotion to be right, I should have con- 
sidered a sentenoe of imprisonment for the 
two months already undergone sufficient 
in the peculiar oiroumstanoes of the case. 
But taking the view I do. I set aside the 
oonviction and sentenoe of Gitabai and I 
acquit her. She will accordingly be die- 
oharged from the reoognisanoe on whioh 
she was set at liberty. 


Oonviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 1 or 1920. 

January 28, 1920. 

Present: — Mr. Justice Sultan Ahmed. 

RAMANI MOHAN GHOSE — Petitioner 

tersus 

The PUBLIC PROSECUTOR or 
BHAGALPO RE — Opposite -Party. 

Criminal Procedure Code ( Act V of 1898J, 1. 195— 
Sanction to prosecute— Order granting sanction , con. 
tents of— Grounds for upholding sanction. 

An order under section 195, Criminal Procedure 
Code, granting sanction to prosecute should contain 
materials to justify the sanction; an order giving no 
reasons whatsoever for granting sanction cannot 
be upheld, [p. 20*, col. 2.] 

The mere fact that sanotion is granted to the 
Public Prosecutor because the Magistrate disbelieved 
the proseoution story, is not a sufficient ground to 
justify an order upholding sanotion, [p. 208, ool. 2.] 

Criminal revision against the order 
of the Sessions Judge, Bhagalpore, dated the 
22nd December 1919, rejecting the applica- 
tion of the petitioner against the order of 
the Deputy Magistrate, Bhagalpore, dated 
the 21st November 1919. 
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FACTS appear from tbe order of the 
Sessions Judge, which was a9 follows: — 

“The Polioe found the charge of daooity 
to be false, but the enquiring Magistrate 
has found it to be true though he holds 
the offence was not committed by the 
persons aooused. He has not given any 
reasons for granting sanction, but presumably 
be holds that the latter were falsely 
charged and with tbe knowledge there 
was no just or lawful ground for such. 
The oase is one triable by this Court 
and benoe it is not desirable I should 
express any opinion on the merits. As 
sanction has been granted to the Publio 
Proseoutor, I do not think I should 
interfere, but I trust the enquiring 

Magistrate will make a oareful enquiry 
before commitment, and remember that 
tbe confessions referred to are not admissi- 
ble in evidence. These persons should be 
examined. The Magistrate having dis- 
believed the evidenoe of identification, 
a prima facie oase may be said to 
have been established, if his reasons are 
sound but on these I express no opinion. 
The application is dismissed.” 

Mr. Hasan Imam, for the Petitioner. 

The Assistant Government Adooate, for tbe 
Opposite Party. 

JUDGMENT. — There was a daooity 
committed on the night of the 10th 
November in the hou9e of the petitioner 
Ramani Mohan Ohose. He obarged certain 
persons with having committed the daooity, 
and they were thereupon tried by the Deputy 
Magistrate who on the 21st of June 
declared the oase to be true but dis- 
charged the accused under section 209, 
Criminal Procedure Code, as there was no 
evidenoe against any of them. On tbe 
13th of November 1919, the Poblio Pro- 
seoutor of Bhagalpore applied to tbe 
Deputy Magistrate who had tried the 
original case for sanction to proseoute the 
petitioner under section 211 of the Indian 
Penal Code. The learned Magistrate 
disposed of the application in these words: 
“Written oause filed. Heard the learned 
Mukbtear of the aooused and the Public 
Proseoutor. I sanction the prosecution of 
Ramani Mohan Ghose under seotion 211, 
Indian Penal Code, as applied by the Public 
proas'?! 1 tor.” 


This order, in my opinion, is insufficient. 
It has been repeatedly held that an order 
granting sanotion must contain materials 
to justify the sanotion. 

An application was filed against this 
order before the Sessions Judge of Bhagal- 
pur and the learned Judge also felt that 
the learned Magistrate had given no reason 
whatsoever for granting sanction, but upheld 
the order beoause it had been granted to 
the Public Proseoutor and the Deputy 
Magistrate had not believed the original 
prosecution story; but there must be other 
circumstances to justify an order granting 
sanction and as I have got nothing before 
me in the order which the learned Ma- 
gistrate passed whioh oan jnstify the 
order, I have no alternative but to set it 
aside and I aooordingly do so and direct 
the Deputy Magistrate to judicially oonsider 
the application of tbe Public Proseoutor 
and write out an order whioh may be in 
aooordanoe with law, giving materials whioh 
in his opinion would justify an order 
granting sanotion, beoause in the oase of 
that order being challenged before a higher 
tribunal the latter may be in a position 
to see whether the order is proper or not. 
With these observations I direot that the 
record be sent back to the Deputy Magis- 
trate for further consideration of the appli- 
cation of tire Public Proseoutor. 


Record sent back. 
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FIRM PKfc6H DIAL-KISHEN CJAND V. FIRM HARI GdAND-SOBHA RAM, 


LAHORE HIGH COURT. 

OiViL Revision Pitition No. 500 op 1919. 

November 5, 1919. 

Present: — Mr. Justioe Broadway. 

Tei FIRM PRABH DIAL- KISHEN 
CHAND — Defendant — Petitioner 

versus 

The FIRM HARI CHAND-SOBHA RAM 

— Plaintiff — Respondent. 

Contract Act (IX of i872‘, ss. 113, 118— Sale of 
goods — Contract to supply goods of certain denomina- 
tion — Right of buyer to reject goods of different 
denomination — Revision — High Court, powers of 
interference of, when to be exercised. 

A buyer is entitled to refuse to take delivery ,of 
good 8 when they do not answer to the description 
in the contract and is not liable to pay any 
damages which the vendor may have suffered on 
acoount of such refusal, [p. 210, ools. 1 & 2.] 

It is purely discretionary with the High Court to 
exeroise its re visional powers. The broad rule is 
that this Court should not interfere to perpetuate 
injustice but only to promote the ends of justice, [p. 
209, col 2; p. 210, col. 1.] 

Petition, under section 25 of Aot IX of 
1887, for revision of the decree of the Jadge, 
Small Cause Court, Amritsar, dated the 
18th Maroh 1919, decreeing the claim with 
costs. 

Mr. Sewa Ram Singh, for the Petitioner. 

Bakhehi Tek Ohand, for the Respondent. 

JUDGMENT.— The suit out of which 
this petition has arisen was instituted by 
the Firm of Hari Ram-Sobha Ram, plaintiff- 
respondent, against the Firm of Prabh Dyal- 
Kishen Chand, petitioners- defendants, for 
the recovery of Rs. 389-9-3 on account of 
damages for breach of contract. 

The facts briefly are these : — The plaintiff 
Firm alleged that the defendant Firm had 
purchased from them five oases of male 
at a fixed rate per piece. A sum of 
Rs. 5,800 was deposited by the petitioners- 
defendants with one Ghumandi Mai, and it 
was alleged by the plaintiff Firm that an 
agreement was entered into whereby the 
cases were to be opened and an allowance 
or discount made for any “out” pieces they 
might contain. Four oases were opened 
accordingly and only five “out” pieoes were 
discovered, for which the defendant was not 
oharged. Ghumandi Mai handed over 
Rs. 4,400 to the plaintiffs as the price of 
four oases, but as the hour was late the 
.defendants went away promising to return 
r<ra the following day to take over the con- 
tents of the fifth case, but failed to do so. 

14 


The plaintiff Firm thereupon gave notice to 
the defendants anl, in due oourse, sold the 
oontents of the Sfth oase for Rs. 93 1-3 6, 
bringing the present suit for the difference 
by way of damages. 

The defendant Firm admitted having taken 
the four oases, but alleged that the real 
arrangement was that if the goods did not 
agree with the bills produced by the plaint- 
iff Firm, delivery was not to be taken. It 
was alleged that the goods did not agree 
with the bills and that delivery was, there- 
fore, refused and the plaintiff Firm was 
oalled upon to take back the four oases, 
but on their failure to do so, their contents 
were sold at a loss of Rs. 1,700. The 
payment of Rs. 4,400 by Ghumandi Mai 
was alleged to have been oollusively ob- 
tained- 

The Judge, Small Cause Court, has held 
that the plaintiffs’ allegation was correct 
and has decreed the suit. Hence this peti- 
tion. For the petitioners Mr. Sewa Ram 
Singh contended that inasmuoh as 93 out 
of 146 pieoes in the fifth oase were found 
to be “out” pieces, the petitioners were not 
bound to take delivery and could not be 
compelled to do so. Reference was made 
to sections 113 and 118 of the Indian Con- 
tract Aot and to Secretary of State v. Mr. 
Johnson (1), Boisogomoff v. NahapietJute Com- 
pany (2), Mitchell Reid Sf Oo. v. Buldeo Dos 
Khettry (3) and Peer Mahamad Rowther v. 
Dalooram Jayanarayan (4). On the other 
hand Mr. Tek Chand for the respondents 
urges that this Court should not interfere 
on the revision side, even if the Court 
below had committed an error in law, in- 
asmuoh as substantial justice had been done. 
He cited Ohasita v. Sultan (5), Hardial v. 
Kanshi Ram (6) and Dholan Das v, Ralya 
Shah (7). With the principles enunoiated in 
these decisions I am in complete accord. It is 
purely discretionary with this Court to exer- 


(1) 79 P. R- 1888. 

(2) 29 O. 323; 6 O. W. N. 495. 

(3) 15 0. I at pp. 4, 5. 

(4) 47 Ind. Cas. 655; 35 M. L. J. 180; 8 L. W. 192; 
24 M. L.T. 227; (1918) M. W. N. 658. 

(6) 11 Ind. Cas. 446; 93 P. R. 1911; 228 P. L. R. 
1911; 151 P. W. R. 1911. 

(6) 113 P. L. R. 1903. 

(7) 85 P. R- 1898. 
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eise its revisioral powers, and eaoh case 
bas to be deoided on its own peculiar set 
of circumstances, It ip, therefore, Dot neces- 
sary to disoDss the said decisions. The 
broad rule is that this Court should not 
interfere to perpetuate injustice but only 
to promote the ends of justice [ Sayad Mir 
Shah v. Atar Singh (8)]. Mr. Tek Chand 
further contended that inasmuch as the 
petitioners had taken delivery of four out 
of five oases, they were compelled to take 
the fifth as held by the Court below. The 
case being of the nature of a small cause, - 
it was not neoessary to settle any issues. 
At a late stage of the case the plaintiffs- 
respondeDts applied to the Court for the 
issue of a Commission to enquire into the 
existence of a “mercantile usage,” which it 
was alleged existed and by whioh a buyer 
was. bound to take delivery of goods, being 
allowed a dieoount for out pieces. Counsel 
for the petitioners-defendants objected on 
the ground that no “mage” had been set 
up, and the Court, qooeptiDg this conten- 
tion, rejeoted the application. In the judg- 
ment the learned Jndge stated the first 

point for determination in the following 
words: — 

Can a buyer be compelled to take 
delivery of goods containing out pieces,” and 
deoided this point as a matter of “ usage ” 
established on the reoord. Mr. Tek Chand 
contended that this was justified, as the 
words used by the Court were wide enough 
to molude the question of “ usage ” and 
there was evidence on the reoord on whioh 
such a finding could be based. On the other 
hand, Mr. Sewa Ram Singh oontended that 
no ’ usage ” having been alleged and no 
mention of such 'usage’Viiaving been made 
in the pleas, the Court below had erred 
materially in deoiding this point in the 
manner it has done. Further, he oontended 
that the evidenoe on whioh the finding had 
been based related only to retail transactions, 
and Dot to wholesale ones as in the present 
case. To my mind, there is some force in 
this. It seems to me that what was con- 
tracted for was the purohase and sale of 
whole pieces and that the defendants- peti- 
tioners weie not bound to aooept “out” 
pieces. Having found five “ out ” pieces 
in thelllour oases for whioh they were not 

(8) 66 P. E 1904; 138 P. L. E. 1803. 


OASES. [imo 

okarged (aooordiDg to the plaint) they 
were not bound to take over the fifth oase, 
merely aooeptiDg the dieoount or allowance 
for the 93 out pieoes. The allegation 
that the defendants petitioners repudiated 
their arrangement because the price had 
gone down may be oorreot. The question 
really is whether in law they aoted within 
their rights. Admittedly the fifth oase con- 
tained more than half of “out” pieces, whioh 
was a very considerable variation in the 
description of the goods oontraoted for and, 
it seems to me, therefore, that the present 
is not one of those oases in whioh snb- 
stantial justice has been done nr-d which 
does not oall for interference hy thi* ourt. 
A suggestion was made by Mr. Tek Chand 
that an enquiry might now be ordered 
under Order XLI, rule 25, Civil Prooedure 
Code, as to this “mercantile usage.” Whether 
or not this meroantile usage is in existence, 
it has clearly not been established in the 
present oase and having regard to the faot 
that it was Dot pleaded specifically, 1 do 
not think I should be justified in allowing 
the plaintiff-respondents a further opportuni- 
ty of proving it at this stage. 

I accordingly accept this petition and 
setting aside the decree passed by*tbe Court 
below, dismiss the plaintiffs’ suit with costs 
throughout. 

\ Petition accepted . 


LAHORE HIGH COURT 
Fib&t Civil Appeal No. 3117 of 1915. 

January 23, 1920. 

I resent: — Mr. Justioe Broadway and 
Mr. Justice Martir ean; 

RAHIM B&KHSH — Defendant — 

Appellant 

versus 

CHANNAN DIN and anoihbr — Plaintiffs 
and Musammal JHANDO — Defendant — 

Respondents. 

Muhammadan Law— W aqf— Dedication, proof of— 
Burden of proof— Oral dedication, whether may be 
inferred from repute— Civil Procedure Code (Act V 
of 1908,1, O. XXII, r. 4 — Declaratory euit by followers 
of shrine— Appeal by defendants— Failure to implead 
deceased plaintiffs legal representatives — Appeal , 
whether abates. 

In a suit for a declaration that certain property is 
waqf the onua is on the plaintiffs to prore that the 
property haa been dedicated aa waqf \ [p, 211, ooL 2-J| 
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rahim bakhph v. ohankan iin, 

* Mahmud ▼. Muhammad Hamid , 38 Ind. Cas. 387; 33 
P. R. 1017; 11 P.W. R 191" followed. 

An oral dedication may be inferred from repute, 
[p. 2 1 1 , col. 2 ] 

Fakhr-ud-din Shah v. Kifayat Ullah, 8 Ind. Caa. 678; 
7 A. L. J. 1C96, followed. 

Plaintiffs, the followers and disciples of a shrine, 
sued for a declaration that oertain property was 
t oaqf and that the sale thereof by the defendants 
was void. The suit having been deoreed, the defend- 
ants appealed. During the pendenoy of the appeal 
one of the plaintiffs-respondents died and no appli- 
cation was made to implead his legal representatives: 

Held , that the right to appeal against the deoeased 
plaintiff did not survive against his legal represen- 
tatives, as he was suing only in his capacity as a 
follower of the shrine and the appeal did not abate, 
[p. 211, col. 1.] 


First appeal from the decree of the 
Subordinate Jndge, 1st Glass, Lahore, dated 
the 2nd July 1915, decreeing plaintiffs’ 
olaim with ooste. 

The Hon’ble Mr. FasUi‘Husain and 
Malak Muhammad Husain, for the Appellant. 

Lala Moti Sagar , R. S., for Plaintiff- Re- 
spondent No. 1 and Mr. Budrud-Din Qureshi , 
for Defendant- Respondent. 

JUDGMENT. — In Mauza Mozang is a 
piece of land, 4 kanals 17 marlas in area, 
in whioh there are a shrine known as that 
of Hazrat Shah Shamas Kari, a mosque 
and a garden. Shadu Shah, the former 
manager of the shrine, died in February 
1913. After his death defendants Nos. 1 
and 2 became the managers and on the 
20th September 1918 they sold to defend- 
ant No. 3 28 kanals of land whioh the 
plaintiffs allege to be attached to the 
shrine, and also gave him the right of 
managing the shrine, mosque, etc. The 
plaintiffs, who claim to be the disciples 
and followers of the shrine, sue for a 
declaration that the whole area of 32 
kanalt 17 marlas is icaf/ and that the sale 
of the 28 kanals i3 void. They have been 
given a deoree, from whioh defendant 
No, 3 appeals. A preliminary objection is 
taken on behalf of the respondents that 
the appeal has abated as one of the 
respondents, Muhammad Din, died more 
than six months ago and no application has 
been made to implead his representatives. 
Bat Muhammad Din was suing in this case 
only in his oapaoity as a follower of the 
shrine. The right to appeal against him does 
not survive against his legal representatives, 
and we hold, therefore, that the appeal has 
uotiabated and we overrule the objection. 


Nothing has bean said in support of the 
1st 2nd and 10th grounds of appeal, and 
the only question argued before us is 
whether the land in suit is toaqf , it being 
admitted that if the land is toaqf, plaint- 
iffs are entitled to the deoree passed by 
the lower Court. 

The appellants’ contention is that Shadu 
Shah and his suooessors. defendants Nos. 1 
and 2, were owners of the land in suit. Shadu 
Shah no doubt described himself as owner 
in the Wills P 4 and D-10 whioh he 
executed in favour o« defendants Nos. 1 
and 2 in 1910 and 1912, but in the 
Revenue Records he was shown as a tenant, 
the land being recorded as shamilat deh. 
The land alienated by defendants Nos. 1 
and 2 was attached to the shrine as is 
admitted by some of the appellants’ own 
witnesses, and as is stated in a lease 
(P-3) executed by Garju in favour of 
Shadu Shah in 19§9. This fact al>ne is 
doubtless not sufficient to prove that the 
land is waqf , and we agree with the con- 
tention of Mr. Fazl-i- Husain, who has 
referred us to Mahmud v. Muhammad Hamid 
(1) in this connection, that the plaintiffs 
have to prove that the land has been 
dedicated as waqf. Evidence has, however, 
been given as to suoh a dedication having 
been made, and the simple question before us 
is whether that evidence should be believed. 

The plaintiffs have prodnoed a large 
Dumber of witnesses, of whom many have 
deposed that some 40 or 4> years ago the 
village proprietors, in their presence and 
in the presence of a large number of 
people of the village, dedicated the land 
in suit, t.e. t the whole of the 32 kanals 
17 marlas, as waqf, while the evidenoe of 
others, who are not old enough to remem- 
ber that event, shows that they have 

always regarded the land as toaqf. As 

to this it may be noted that an oral 

dedication may be inferred from repute, 
Fafchr-ud-din Shah v Kifayat Ullah (2). 
Tbe disorepanoies in the evidenoe do not 
appear to be of muoh importance. The 
witnesses are themselves proprietors, and 
their statements, made against their own 
interests, as to the land having been 

made toaqf are entitled to considerable weight, 

(1) 38 Ind. Cas. 387; 33 P. R. 19.7; 11 P. W. R. 
19i7. 

(2; 8 Ind. Oas, 678; 7 A. L. J. 1095, 
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Of the witnesses produced on the other 
side we find only one, Mania Bakhsb, 
who gives his age a3 53, stating that the 
land was not dedioatei to the shrine. 
The fact chiefly relied on by Counsel 
for the appellant is that no mutation wai 
effeoted when the icaqf is said to have 
been made, the land being throughout 
recorded as shamilat deh and oooupied by 
Shadu Shah as a tenant-at-will. It must, 
however, be borne in mind that there is 
not the same strong reason for a mutation 
being effected when land is made waqf as 
exists in the oase of a transfer of land 
to an individual, who is interested in 
protecting his title. Moreover, the waqf 
being created in a public manner by the 
proprietary body of the village was a 
sufficient guarantee to Shadu Shah that 
his possession would not be disturbed. 
It is not likely that either Shadu Shah 
or the proprietors by whom the waqf 
was created would have considered it 
neoessary to have the land entered as waqf 
in the Revenue Records, so that the fact 
of no mnlation having been effeoted does 
not appea? to us to be one of great 
importance 

The decree is distinctly in accordance 
with the weight of the oral evidence, and 
the appellant has failed to show that it 
is wrong. We accordingly dismiss the 
appeal with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Role No. 413 op 1919. 
December 12, 1919. 

Present: — Mr. Justice Walmsley. 
MONI MOHAN BANERJEE and another— 

Plaintiffs— Petitioners 
• • t erstis 

ANORADDI CHOWKIDAR and others — 

Defendants— Opposite Parties, 

Bengal Tenancy Act (VIII B.C. o f 18863, s. 163 — Suit 
for rent valued at less than Rs. 50 — Appeal, ivhether 
lies. 

Where in a 6uit for rent valued at less than 
Its. 60 the Muusif found not merely that the 


relationship of landlord and tenant did not exist 
between the parties but also found that one of the 
defendants was also a landlord of the tenant defend- 
ants and on that basis dismissed the plaintiff’s 
suit: 

Held, that an appeal lay from the decision of the 
Munsif to the District Judge, [p. 213, col. 1 ] 

Sita Nath Pal v. Kartick Qhanni, 8 0. W. N. 434, 
followed 

Rule against the order of the Court of the 
District Judge, Baokerganj. 

FACTS, — The plaintiffs brought a suit 
for recovery of Rs. 25-5-0, being the price 
of their one third share of rent in kind of 
a certain jama of which the remaining 
share was owned by defendants Nos. 7 to 9. 
The plaintiffs based their olaim in the * 
superior howla right on the strength of 
a potta granted by defendants Nos. 6 and 
8. Defendants Nos. 1 to 4, who were the 
tenant defendants, contested the suit and 
denied the relationship of landord and tenant. 
They also set np title in defendants Nos. 

6 and 8 and pleaded payment to them. 
The Court of first instance found that the 
relationship of landlord and tenant did not 
exist between the plaintiffs and defendants 
Nos. 1 to 4, that the document upon 
whioh the plaintiffs relied was a collusive 
document and that defendant No. 6 was 
one of the landlords of the tenant defendants 
and held that the plaintiffs could not re- 
cover rent from the tenant defendants 
unless they established their title in a 
regular suit. The plaintiffs, thereupon, 
preferred an appeal to the Disrtriot Judge, 
whioh was summarily dismissed on the ground 
that no appeal lay. Hence this application for 
revision under section 115 of the Code of 
Civil Procedure. 

Babu Rupendra Kumar Mitter, for the Peti- 
tioners. The plaintiffs are the petitioners. 
The District Judge refused to hear the appeal 
on the ground thatno appeal lay. The superior 
landlords are opposite parties Noe. 6—9. 
In It 03 defendants N 09 . 6 and 8 granted a 
tenure to plaintiffs Nos.l and 2 by a potta. 
Defenders Nos. 7 and 9 continued to be direot 
landlords of defendants Nos. 1 and 4. On the 
basis -of that potta the suit for rent for 
1321 24 was instituted being valued at less 

than Rs. 50. The superior Maliks were added 
as parties defendants. They answred that the 
potta was Benami. The learned Munsif went 
into the question of the status of defend 
ants Nos. 1 — 4, who were found be direct 
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tenants of defendants No*, 6 and 8. I submit 
that the question is allowed to be appealed 
against under seotion 153, Bengal Tenansy 
Act. It eomes under the proviso to the sejtion. 
Sea Sita Nath Pal v. Kartick Qharmi (l), 
Dena Bandhu Nandi v. Nubin Ohundra 
Kur (2), Ram Kanai Dass v. Fakir Ohund 
Das (?). Defendants Nos. 1 — 4 dispute 
my title. First- Court upheld their conten- 
tion. That I Bubmit is undoubtedly a ques- 
tion of title and the decision on it oan 
well be appealed against. 

Babu Probodh Ohandra Far, for the Opposite 
Party. — I appear for defendant No. 6. The 
qu:s'.ion is whether there is a relationship of 
landlord and tenant. The Munsif did 
not go into the question of title. The 
oase was not maintainabla in appeal. See 
Hurry Mohun Motoomdar v. Dwarkanath Sein 
(4) and Shilabiti Debi v. Roderigues (5). 
The oase in Sita Nath Pal v. Kartick 
Qharmi (1) is distiieishable. 

Babu Rupenira Kumar Mitter, in reply. — 
The oase in Shilabati Dtbi v. Roierigms (5) 
is not in poiot. It does mt appear 
whether the tenants set ap jus tsrlii and 
they were added a9 parties defendants a9 in 
this case, where the Court went into the 
question and decide! in favour of defend 
ants. 

JUDGMENT. — I think this Rule must 
be made absolute. The learned Munsif 
finds not merely that the relationship of 
landlord and tenants does not exist bet- 
ween the plaintiff and the defendants 
N 09 . 1 to 4, but he finds further that the 
dooument upon whioh the plaintiff relies 
is a collusive dooument and that defend- 
ant No. 6 is one of the landlords of the 
tenant defendants. Those findings make 
the oase very similar to that of Sita Nath 
Pal v. Kartick Qharmi (I). I, there- 
fore, set aside the order of the learned 
Jndge rejeoting the appeal as inoompe- 
tent and direst the appeal to be restored 
to its plaoe on tbe register and disposed 
of in aooordanoe with law. I make no 
order as to costs in this Court. 

Rule made absolute , 

M 

(1) 8 0. W. N. 434. 

(2) 8 0. W. N. 437. 

. (8) 8 Q. W. N. 438. 

. (4) 18 W. R. 42 at p. 43. 

(6; 12 0. W. N. 4t9j 35 0. 547. 


LAHORE HIGH COURT. 

Seomd Civil Appeal No. 2030 ok 1919. 

February 7, 1920. 

Present : — Mr. Justioe Broadway. 
UDHAM SINGH — Defendint — Appellint 

versus 

BHAGAT SINGH, Major, SANTA 
SINGH, Minor, through BHAGAT 
SINGH — Plaintiffs and LABHU — 
Defend \nt— Respondents. 

Registration Act (KYI of 19089, s. 51 —Document 
entered in wrong book, whether properly registered — 
Document registered as Will, whether can be used as 
agreement . 

If a dooument whioh requires registration is 
registered but is entered in the wrong book, it 
cannot be regarded as having been registered in 
accordance with the provisions of the Registration 
Act. [p. 214, col. 2.] 

Narasamma v. Subbarayudu, 18 M. 361 Indra 
Bibi v. Jain Sirdar Ahiri, 35 C. 845; 7 C. h.' J. 149; 
12 C. W. N. 316, followed. 

Plaintiffs sued for a declaration that a mortgage 
of certain land executed bj one L. shall not affect 
their reversionary rights. They relied on a docu- 
ment executed by L., according to whioh ho left all 
his property to his reversioners and undertook not 
to alienate the same during his life. This document 
was registered as a Will and was entered in book 
No. 3: 

Held, that as a Will the dooument was revooable 
and had no binding force and as an agreement it 
was not properly registered within the meaning of 
the Act and, therefore, could not be given effeot to. 
[p. 214, col. 2.] 

Second appeal from tbe deoree of tbe 
Dietriot Judge, Jullundur, dated the 22od 
July 1919, reversing that of tbe Mutisif, 
let Class, Jullundur, dated the 30th 
August 1918, dismissing the olaim. 

Kanwar Dalip Singh , for the Appellant. 

Diwan Ram Lai, for the Respondents. 

JUDGMENT.— On the 20th of Septem- 
ber 1916, one Labhu mortgaged certain 
property to one Udham Singh for Rs. 1,000. 
Labhu’s collaterals instituted the suit out 
of whioh this appeal has arisen, asking 
for a declaration that the said mortgage 
would not affeot their reversionary rights 
on Labhn’s death. They ohallenged the 
mortgage as being without consideration 
and without necessity. Further they alleged 
that Labhu had executed a dojument by 
whioh he left all his property to his re- 
versioners and had undertaken not to 
alienate the same during his life. Various 
questions were raised as to whether the 
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property was anoestral or self acquired. 
The trial Coart held that the mortgage 
was for consideration and necessity and 
that a part of the property, at any rate, 
was not anoestral. With referenoe to the 
doeament propounded it was held that it 
was a Will whioh Labhu was at liberty to 
eanoel whenever he wished and the plaint- 
iffs’ sait was dismissed. 

Against this order of dismissal the 
plaintiffs preferred an appeal to the Distriot 
Judge, who agreed with the trial Coart 
as to the nature of the property but held 
that the dooument referred to above was 
one by whioh Labhu was bound and was 
not merely a Will. To quote the words 
of the judgment, ‘ It was not simply 
a Will revocable at the pleasure of the 
testator, but an absolute agreement dis- 
posing of his property in a certain manner.” 
He did not consider it necessary, therefore, 
to go into the questions of consideration 
and necessity but holding that Labhu was 
preoluded from mortgaging the property 
by this agreement, aooepted the appeal and 
decreed the plaintiffs’ suit. 

Against this decision Udham Singh the 
mortgagee has preferred this second appeal 
through Mr. Dalip Singh, and I have 
heard Mr. Ram Lai on behalf of the 
respondents. Mr. Dalip SiDgb contended 
that if the dooument in question was a 
Will, a Will beiDg always revocable, Labhu 
was not preoluded from executing the 
mortgage ; but that if the dooument was 
not a Will but an agreement, then it re- 
quired registration inasmuch as it oreated 
rights in property admittedly over Rs. 100 
in value and that, therefore, oould not be 
given effeot to. It appears that this docu- 
ment has been registered bat was presented 
for registration as a Will and, as such, 
was registered and entered in book No. 3. 
Had it been an instrument relating to 
dealings with immoveable property, it should 
have been entered in book No. 1, vide 
seotion 51 of the Registration Act. Mr. 
Ram Lai contended that the dooument was 
not a mere Will but au agreement under 
whioh certain family disputes were settled; 
Labhu’s rights in the property were limited 
to a life tenancy and be gave an under- 
taking that on his death the property rhould 
pus? free of all encumbrances to the other 
parties to the agreement. On Mr. Ram 


Lal’B own showing this is a dooument 
which required registration and after read- 
ing it, it seems to me that if it is not to 
be -regarded as a Will, then it certainly 
needed registration. Mr. Dalip SiDgb re- 
ferred me to Indra Bibi v. Jain Sirdar 
Ahiri (l), in whioh it was held that if 
a dooument whioh required registration 
was registered but entered in the wrong 
book, it oould not be regarded as having 
been registered in accordance with the 
provisions of the Act, To the same effect waa 
the deoision in Narasamma v. Subbarayudu 
(2). It is dear that this document was 
presented as a Will and was registered as 
suoh. The object of registration is to 
publish transactions relating to immove- 
able property. In my opinion the doou- 
ment in question cannot have the effeot 
given to it by the learned Distriot Judge. 
As a Will it has no binding force on 
Labhu. As an agreement it has not been 
properly registered within the meaning of 
the Aot and, therefore, it cannot be given 
effeot to. 

I, therefore, aooept this appeal and re- 
mand the oase to the Court below for disposal 
on the other points in the case. Stamp on 
this appeal will be refunded and other costs 
will abide the event. 

Appeal accepted; Oase remanded . 

(1 ) 35 C. 845; 7 C. L. J. 149; 12 C. W. N. 316. 

(2) 18 M. 364. 

# 


PATNA HIGH COURT. 

First Civil Appeal No. 13 op 1917. 
January 19, 1920 

Present ; — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Coutts 
Baj Kumar JAGGANNATH PR SAD 
SINGH — Plaintiff — Appellant 

versus 

Mina EKBAL BAHADUR — Defendant— 

Respondent. 

Guardian and ward — Guardian, power of, to hind 
ward's estate — Agreement with guardian — Intention to 
bind estate— Form of agreement. 
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A. guardian oannot bind hig ward’s estate in tin 
hands of the ward except by an agreement clearly 
purporting to do so, and then only iu oertaiu cases. 
Where, therefore, an agreement with the guardian 
is intended to bind the ward’s estate, the agree- 
ment should contain a clear expression of such an 
intention* if it does not do so, the estate oannot 
be bound in the hands of the ward. [p. 217, ool. *<?.] 

Appeal against the decision of the Ad* 
ditional Sub-Judge, Gaya, dated the 30th 
August 1916. 

Messrs. Kulioant Sahay , Kailashpati, Jadu- 
nanian Prasad and Nawalkishore Prasad , II, 
for the Appellant. 

Messrs. Hasan Imam and S. M. Tahir, 
for the Respondent. 

JUDGMENT. 

Millir, 0. J. — This is an appeal by the 
plaintiff from a judgment of the Additional 
Subordinate Judge of Gaya, dated the 
30th August 1916. The plaintiff, Raj 
Kumar Jaggannath Prasad Singh, is the 
proprietor of the Deo Raj. The defendant is 
an illegitimate son of plaintiff’s grandfather, 
Maharaja Jai Prakash Singh, and a lady 
called Bibi Najo, by whom he had two 
daughters and another son, in addition to 
the defendant. Maharaja Jai Prakash 
Singh lived an extravagant life, and 
died leaving debt9 amounting to 12 lakhs 
of rupees* and for 10 years, from the 
year 1885 to the year 1896, his estate 
was, by speoial act of Oounoil in the 
former year, plaoed under the direetion of 
a manager. At the end of that time, the 
estate or what was left of it was handed 
over to the plaintiff’s father, Raja Bhikham 
Narain Singh Bahadur, who died in Ootober 
1898, when the plaintiff was six or seven 
years old. Daring the plaintiff’s minority, 
the estate was under the management of the 
Oourt of Wards. Oa the 26th Ootober 1913, 
the plaintiff attained his majority, and took 
possession of the estate. 

In 1904, whilst the estate was under the 
management of the Oourt of Wards, the 
defendant applied to the manager, Mr. A. O. 
Wright, for maintenance out of the estate, 
but his applioation was refased, and in 1905 
he brought a suit, numbered 155 of 1905, 
against the plaintiff, then a minor, through 
his guardian and manager, Mr. Wright, in 
the Oonrt of the Subordinate Judge at Gaya 
elaiming Rs. 3,6C0 as maintenanse at the 
rate of Rs. 100 per month for the three 
years immediately preceding the suit. Liabi* 


lity wag denied in the written statement, 
but even^nallv a onmornrn'se wag agreed to 
by Mr. Wrigh'-. in March 1906, whereby he 
agreed to oay the defendant, the olaintiff in 
that suit a sum of Rg. 2,200 for maintenance 
up to that date, and from March 1906 to 
pay him a further sum of 50 per men- 
sem, during the plaintiff’s minority, and 
covenanted that he shonld be paid this 
monthly allowance by the plaintiff when 
he came of age. In addition the defendant 
was to be paid a sum of Rg. 370 for 
costs. A petition was then filed in that 
suit, praying for a deoree in accordance 
with the terms of the compromise therein 
set out, and on the 1 9th March 1906 a 
deoree was entered, the operative part of 
which was as follows: — ** Tt is ordered and 
decreed that this snit be decreed according 
to the petition.” The petition was then 
set ont in full, shewing the terms already 
stated, after which the deoree continues: — 
“And that the sum of Rs. 2,200 and 
Rs. 970 half of the stamp fee be paid 
by the defendant to the plaintiff, on ac- 
count of the costs of this suit with interest 
thereon at the rate of. ..per cent, per annum, 
from this date to the date of realization.” M 
It will be seen from what I have jnst 
said, that the suit brought to recover 
maintenance by the defendant was a suit 
which claimed merely past maintenance, 
and it has be9n drawn to onr attention 
that the maintenance was in fact claimed 
from the estate of the appellant, but anier 
the compromise petition not only was an 
agresmment made as to past maintenance, 
but a further agreement was made between 
Me. Wright, the manager, and the plaintiff 
in that suit, relating to the payment of 
fature maintenance from the date of the 
compromise agreed upon. 

When the estate was returned to the 
plaintiff on attaining his majority ia Octo- 
ber 1913, he refused to continue payment 
of the monthly allowance agreed to by 
the manager under the compromise. The 
defendant then filed an execution petition, 
olaiming to exeoate his deoree against 
the plaintiff and threatened to sell a portion 
of his property in execution of that decree. 
The plaintiff accordingly instituted the 
present suit, contending that the defendant 
was never legally entitled to an/ main- 
tenance from him or hid estate, anl further 
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that the compromise decree was entered 
into without proper authority or due oare 
or diligence on the part of the manager, 
and was against the interest of the minor, 
and that it was, therefore, illegal, invalid 
and ought to be set aside, and olaimed a 
declaration to that effeo.t. He also olaimed 
a refund of the amount already paid during 
his minority, under the compromise, but 

this part of the claim is not now persisted 
in. 

At the trial, the learned Judge held 
that the sums already paid could not be re- 
covered back as, in his view, the deoree 
made the estate liable, and not the plaint- 
iff personally for the maintenance already 
paid. As this part of the claim is not 
now persisted in, it is unnecessary to 
consider it further. With regard to future 
maintenance, he came to the conclusion 
that the agreement in the compromise 
made the plaintiff personally liable for 
the same and not the estate, and as the 
deoree merely awarded future maintenance 
in the terms of the compromise, it was 
a personal deoree against the plaintiff for 
maintenance payable after he should come 
of age. Having arrived at this conclusion, 
he deoided that the deoree, as regards 
future maintenance against the plaintiff 
personally, was on the face of it illegal 
and invalid, and neither the Court of 
Wards nor the manager bad any right to 
make the plaintiff personally liable or to 
allow such a deoree to be passed against 
him. He further thought that suoh con- 
duct was negligence on the part of the 
manager, and that the deoree could not 
stand, and must be set aside as against 
the plaintiff. In so far as the learned 
Judge rehed upon the broad proposition 
that the guardian oould not bind his ward 
by a personal covenant to pay future 
maintenance, he was undoubtedly right, 
although the broad proposition was subject 
to some modification. 1 apprehend that 
if it can be shown that the estate of the 
minor was subject to a future liability, 
and it was for his benefit to enter into 
the agreement, an agreement binding the 
estate would be within the power of the 
guardian. It is, however, in my opinion, 
not necessary to discuss this question, be- 
cause the compromise agreement recorded 
in the decree did not purport to create a 


obarge upon or in aoy way bind the estate, 
but only covenanted for a personal liability 
of the minor. Had the learned Judge 
stopped there, his decision oould not 
have been questioned. He, however, pro- 
ceeded to consider whether the guardian 
could bind the estate of the minor, and 
oame to the oonolnsion on the evidence 
that he oonld. In the result, although he 
set aside the deoree in so far as it bound 
the plaintiff personally to pay future main- 
tenance, he held that it should be con- 
sidered as a decree against the estate of 
the plaintiff, and ordered that the defend- 
ant should get maintenance at the rate 
of Rs. 50 per mensem from the estate. 
He said: I hold that the portion of the 
deoree allowing the defendant fntnre main- 
tenanoe against the plaintiff personally 
oannot be maintained and should ba set 
a*ide. The defendant, however, would 
get maintenance at Rs. 50 per mouth 
from the estate of the plaintiff,” and then 
further on he says: “The phintiff shall 
have only this mnh rffief in this oass. 
that the deoree in Suit No. 155 of 190> 
should not be considered a personal deoree 
against him, but would be considered as 
a deoree against the estate of the plaintiff, 
viz,, Deo Raj Estate. So far as the deoree 
for future maintenance is personal against 
the plaintiff, it would stand set aside, with 
the modification that the defendant would 
get Rs. 50 per mouth from the estate of 
the plaintiff as future maintenance and 
not from him personally.” The deoree in 

pursuance of that judgment read as fol- 
lows : — 

It is ordered and deoreed that the suit 

be and the same is hereby decreed that 

the decree in Suit No 155 of 1905 would 

not be considered a personal deoree against 

the plaintiff but as a decree against the 

estate of the plaintiff. viz. $ Deo Raj Estate, 

and the personal deoree regarding future 

maintenance would stand set aside with 

the modification that the defendant would 

get Rs. 50 per month from the estate 

and not from the person of the plaintiff. 

1 he plaintiff shall not have any refund from 

the defendant of any amount, and both 

parties shall have their pwn costs of the 
suit.” 

It will be observed that the jadgmsat 
and deer?? iq termi set saide the psracml 
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deoree (or (atare maintenanoe against the 
plaintiff, and substituted what is called a 
modification of it, hut what is in reality 
the substitution of an entirely differnt 
deoree. Although the Judge had power 
to set aside the deoree in Suit No. 155 
of 1905 in so far as it purported to bind 
the plaintiff personally, he bad no jurisdio- 
tion to substitute in lieu thereof an 
entirely different liability, which had not 
in faot been decreed. 

From that decision, the plaintiff now 
appeals and contends that so far as it pur* 
ports to substitute for the original deoree, 
which was a personal one, a deoree 
whioh is binding on the estate, and 
orders payment out of the estate, the 
deoree is wrong and should be reversed. 
The defendant has not appealed and, there- 
fore, should not he heard to say that the 
finding, in so far as it set aside the 
original deoree, is wrong. He contends, 
however, that he oan support that part of 
the judgment and deoree appealed from, 
whioh orders payment from the estate, if 
not upon the learned Judge’s reasons, 
at all events upon other reasons, vie., that 
the deoree in Suit No. 155 of 1905 was 
in faot a decree against the estate, and that 
if he oan do this, it should be taken that the 
deoree appealed from did not set aside the 
whole deoree as to maintenanoe payable by 
the plaintiff, but only that part of it whioh 
made the plaintiff personally liable. In my 
opinion, the learned Judge olearly meant to 
set aside the deoree altogether, in so far as 
it awarded maintenance payable by the 
plaintiff after he oame of age, as he expresses 
the view that the decree was a personal 
one and not a deoree against the estate for 
future maintenanoe, and as the defendant 
has not appealed from this part of the 
deoision, he must be bound by it, in so 
far as it is against him. I agree, how* 
ever, that if the learned Judge was wrong 
in considering the original deoree as only 
a personal deoree against the appellant, it 
might still be open to the respondent to 
oontend that that part of the deoree whioh 
gave him a liability against the estate 
should remain, because what was set aside 
by the learned Judge was merely the deoree 
in so far as it was a personal one. But 
the defendant, in my opinion, must neces- 
sarily fail to establish the hypothesis upon 


whioh his argument was based, vie, that 
the original deoree wa9 binding on the estate. 
I have already drawn attention to the faot 
that the plaint in the original suit only 
olaimed past maintenanoe, and so far as 
any agreement wa9 oome to and authorised 
by the deoree as to futuie maintenanoe, it 
was merely something whioh was done by 
reason of the agreement between Mr. 
Wright, the manager, and the prefect re- 
spondent. It is olearly established law that 
a guardian oannot bind his ward’s eslate 
in the hands of the ward, except by an 
agreement olearly purporting to do so, and 
then only in certain oases. If persons enter 
into agreements with the guardians of minors, 
they must, if they wish to bind the estate, 
take oare to s9e that the agreement ex- 
presses snob an intention. Unless this is 
done, the estate oannot be bound in the 
hands of the minor, See Bhatoal Sahu v. 
Baijmth Pertap Narain Singh (1). Hav- 
ing oonsidered what the effeot of the 
agreement was, I have arrived at a very 
olear conclusion that the only effeot of it 
was, so far as future maintenanoe was 
oono9rned, to impose a oonvenant upon the 
appellant personally to pay the sums there 
agreed to. 

The result is that this appeal must be 
allowed, the deoree of the lower Court, in 
so far as it direots that the decree in Suit 
No. 155 of 1905 would be oonsidered a 
deoree against the Deo Raj Estate for 
future maintenanoe and that the defendant 
would get Rs. 50 per month from the 
estate, must be set aside, and let it be 
decreed that the compromise and the deoree 
based thereon, dated the 14th Maroh 1905, 
in Suit No. 155 of 1905, in so far as they 
purport to render the appellant liable for 
future maintenanoe, are hereby set aside. 
Eaoh party will bear his own oosts of this 
appeal. 

Coutts, J.— I agree. 

Appeal aliened 

(I) 36 0. 320, 12 0. W N. 260, 3 M. L. T. 150 . 
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GHULAM RASUL t?. BEGAM. 

LAHORE HIGH COURT. 

Second Civil Appeal No. 1163 of 1919. 

February 19, 1920. 

Present : — Mr. Justice Abdul Raoof. 

GHULAM RASUL, minor, through his 

MOTHER Musammat GHULAM FATIMA 

Plaintiff — A ppellant 

t ersus 

Musammat BEGAM — Defendant — 

Respondent. 

Civil Procedure Code (Act V o) 1908J, 0. XXXII, 
r. 7 — Arbitration, reference to— Compromise by guardian 

ad litem subsequent to reference— Benefit of minor 

Court, duty of— Report of arbitrators embodying com - 
promise, whether award — Decree based on compromise, 
whether binding on minor. 

Tho parties to a suit referred their dispute to 
arbitration. In the course of arbitration proceedings 
they presented a written compromise amicably 
settling their dispute. The arbitrators thereupon 
made a report to the Court to that effect request- 
ing it to pass a decree in accordance with the 
compromise, whioh was done. Plaintiff, who was 
represented by a guardian ad litem in the previous 
proceedings, then sued for a declaration that the 
decree thus obtained was ineffectual against him, 
and for possession of certain properties alleging 
that the guardian had in disregard of his duties 
allowed the properties in dispute to be allotted 
to the defendant: 

Held, ( 1 ) that the report of the arbitrators em- 
bodying the compromise entered into between the 
parties was not an award; [p. 220, col. 2.] 

(2) that it was the duty of the Court to have 
examined the compromise and to have decided 
whether it was for the benefit of the minor and 
whether leave should or should not be given to 
the guardian of the plaintiff to enter into the 
proposed compromise; [p. 220, col. 2.] 

(3) that the decree passed in accordance with the 
compromise was not biuding on the plaintiff, inas- 
much as the compromise was not sanctioned by 
the Court under Order XXXII, rule 7, of the Civil 
Procedure Oode. [p. 221, col. 1.] 

Seoond appeal from fche decree of the 
Diatriot Judge, Lahore, dated the 24th 
Maroh 1919, reversing that of the Senior 
Subordinate Judge, Lahore, dated the 
23rd December 918, decreeing the olaim. 

The Hon’ble Mr. Fail i-Husdin and Malik 
Muhammad Husain f for the Appellant. 

The Hon’ble Pandit Sheo Narain and 
Babu M. N. Mukerji, for the Respond- 
ent. 

JUDGMENT. — This seoond appeal has 
arisen out of a suit brought by a minor 
for a declaration that a compromise 
entered into by his guardian ad litem , 
Maala Bakhsb, in the oourro of arbi- 
tration proceedings and the award 


and the deeree based thereon are not 
binding upon him. The suit further in 
oluded a olaim for possession of certain 
property and for declaration of right to 
oertain other property. The facts giving 
rise to this suit are as follows : — 

One Mehr Bassa, an Arain, died leaving a 
widow, Musammat Beg&m, three daughters, 
Musammat Zainab, Musammat Mehran and 
Musammat Bbagan, and a grandson Gbulam 
Raeul, the son of his deoeased son Fazil 
Din. The land to whioh the present suit 
relates was mutated in the name of Ghulam 
Rasul on the 10th of May 1916. An 
appeal against the mutation order proved 
unsuccessful. A suit was instituted by the 
widow Musammat Begam and the three 
daughters agaiDst Ghulam Rasul who waa 
a minor for the reoovery of 19/24ths share 
of the property left by the deoeased Bassa. 
Mania Bakhsh was appointed the guardian 
ad litem of the minor defendant. The par- 
ties then presented a petition to the Court 
agreeing to refer their dispute to arbitra- 
tors for decision. The guardian al litem 
applied to the Court for permission to refer 
on behalf of the minor. It appears that 
the Court expressly recorded in the pro- 
ceedings the agreement to refer on behalf 
of the minor and gave the Decessary sanc- 
tion. The suit was accordingly referred to 
arbitrators for deoision. When the matter 
oame before the arbitrators, they proceed- 
ed to take evidence and the depositions 
of oertain witnesses were reoorded. On 
the 21st of August 1917, the parties pre- 
sented a written compromise by whioh 
they settled their dispute amicably. Under 
the compromise the three daughters with- 
drew from their olaim. The property was 
then divided between the widow Musammat 
Begam and Ghulam Rasul, the grandson of 
Bassa. Musammat Begam received under 
the compromise: — 

(a) Well Modan Kadanwala together 
with laud appurtenant to the 
’Tell situate in Maoza Khui Miran 
including oommon lands, 

(fc) Well Masjidwala together with 

appurtenant land approximately 
10 Irghas, 

(c) four bail^oka aad one gadda together 
with the bullock of the giddi. 
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The rest of the property left by Baasa 
wee allotted to Gbulam Rasul, the grand- 
son of Bassa. A portion of the residential 
house in whieh Musammat Begam was 
residing was also allotted to her for life. 
Full* proprietary rights with powers of 
alienation, eto., were conferred on Musam- 
mat Begam over the properties allotted to 
her. It is stated that in relation to the 
compromise before the arbitrators the three 
daughters of Bassa made oral statements 
in whiob they said that they had with- 
drawn their olaim, beoause they had no 
right as heirs in the property of the ; r 
father Bassa under the oastomary law 
to whioh the parties were subjeot. Oo 
this the arbitrators made a report to the 
Court, informing it that the parties to the 
suit whioh had been referred to them for 
arbitration had settled their dispute by 
a compromise. In that report it was stated 
that as the plaintiffs Nos. 2 to 4, 
under the oustomary law applicable to the 
Arains of District Lahore, had no right in 
the property and could not receive any 
share in the inheritance, they had with- 
drawn their olaim and had made oral 
statements to the effect that they had 
no olaim then, nor would they have any 
olaim in future. At the end of the report 
the arbitrators made this significant re- 
quest to the Court: “ Lihata gutaraeh hai 
keh mutabiq ratinamu he degree eadar farmai 
jawe” (it is prayed that a decree may be 
passed in accordance with the compromise). 
This report is dated the 21st of August 
1917 and is to be found at page 165 of 
the record of the Suit No. 32/1 of 1917, 
deoided on the 2lst of August 1917. On 
reoeipt of this report the Court passed a 
decree in accordance with its terms, and 
it is this decree with respeot to whiob a 
declaration is sought that it may be de- 
olared to be ineffectual against the plaint- 
iff. The grounds on which this deoree is 
attaoked are as follows: — 

(1) that the parties being governed by 
the customary law, the whole of the pro- 
perty left by Bassa ought to have gone 
to the plaintiff and that the guardian, in 
disregard of his duties as a guardian, 
entered into a compromise and allowed 
the property in dispute to be allottel to 
the defendant Musammat Begam ; 

(2) that necessary sanction to oompro- 
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mise the suit on behalf of the plaintiff 
was neither obtained from Court nor from 
the arbitrators as provided by Order XXXII, 
rule 7, of the Code of Civil Procedure. 

The suit was contested on bshalf of the 
defendant mainly on the following 
grounds: — 

(1) that the deoree passed in the pre- 
vious suit operated as res judicata and 
that the plaintiff was estopped from in- 
stituting the present suit; 

(2; that the parties were governed by 
the Muhammadan Law and not by oustom; 
and 

(3) that inasmuch as the compromise 
had been entered into after reference to 
arbitration, permission by Court to compromise 
was not neoessary and that the deoree, being 
based on the award, was binding upon the 

plaintiff. 

The real question, however, whioh ought 
to have been deoided was whether the 
interest of the minor had in any way 
suffered by reason of the compromise. 
The solution of this question depends 
upon the answer to be given to the follow- 
ing question, namely, whether the parties 
were governed by oustomary law or the 
Muhammadan Law. Under the oastomary 
law the plaintiff would be the sole owner 
of the propei ty left by Mehr Bassa. On 
the other band under the Muhammadan Law 
he would be treated as a mahjub and 
would get no share. From the proceedings 
before the arbitrators it appears that it 
was admitted on all bands that the par- 
ties were governed by customary law. In 
faot that was the ground on whioh the 
daughters of Mehr Bassa had withdrawn 
their olaim. The arbitrators themselves 
in this report stated that the parties 
being governed by the oustomary law 
the defendants Nos. ii to 4 had with- 
drawn from the suit. The guardian ad 
littm, inspite of this oiroumatanoe, con- 
sented to an appreciable property being 
given away to Musammat Begam ab- 
solutely with powers of alienation. On 
the face of the arbitration proceedings, 
therefore, it is clear that he paid no regard 
to the interest of the minor. The Court 
of first instance, therefore, held that for 
want of sanction by the arbitrators go 
enter into compromise, the award . waa 
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bad and the deoree passed on it was 
not binding on the plaintiff. It was of 
opinion that the procedure provided by 
Order XXXIII, rule 7, also applied to a 
compromise presented before an arbitrator 
and that inasmuch as in this case neither 
the Court nor the arbitrators had given 
the necessary sanotion in the manner 
provided by law, no valid deoree could 
have been passed on the basis of the 
compromise. The first Court accordingly 
deoreed the plaintiff’s suit. The lower 
Appellate Court on appeal took a differ* 
ent view and held that the provisions 
of Order XXXII, rule 7, did not apply 
to a compromise entered into before the 
arbitrators and that the decree being 
based upon an award, the plaintiff had 
no right to question it. Tn appeal, there- 
fore, the suit was dismissed. Against 
this appellate deoree the present seoord. 
appeal has been preferred and it has 
been argued that the parties being gov- 
erned by the ousiomary law, the interest 
of the minor has suffered by reason of 
the compromise. It has been further 
contended that there was no award given 
by the arbitrators in this case and that 
the deoree passed by the Court cannot be 
said to be based upon an award. 

I have given most anxious considera- 
tion to both these contentions. The decision 
of the point is not free from difficulty, and 
this difficulty is very much enhanced on 
aooount of the faot that no decided case 
dealing directly with the precise question 
argued before me has been oited by either 
side. Having regard to the nature of the 
proceedings before the arbitrators, I am in* 
dined to hold that no award was given by 
the arbitrators in this case. The report by 
•the arbitrators wbioh is olaimed to be an 
award, on the face of it, does not profess 
to bean award. The arbitrators merely 
stated the terms of the compromise and 
asked the Court • to pass a deoree on the 
compromise. The policy of the law being 
that the interests of minors should be pro- 
jected, there appears to be foroe in the 
reasoning of the Court of first instanoe that 
the compromise produced before the arbi- 
trators alto required sanotion. It is not 
however, necessary for me to decide 
this question, as I am of opinion that 
, po award was given by the arbitrators at 


all in this oase as they merely professed to 
forward the compromise to the Court with 
a request that a deoree might be passed 
by the Court itself. This view receives 
support from the decision in the oase of 
E i$ken Narain v. Pur an Ohand (1). In 
that oase also a very much similar question 
arofe for decision. I take the following 
passage from the judgment cf the Hon’b!e 
Mr. Justice Soott-Smith who deoided the 
case: ' The arbitrators did not themselves 
make any enquiry into the merits of the 
dispute and there was no necessity for 
them to do so, as the parties had settled 
it themselves. The first question is whether 
the dooument dated the 1-ith of July 1912 
is an award or not. In ooming to the 
decision that it is an award the learned Divi- 
sional Judge has relied chiefly on Qobardhan 
Das v Jai Kishen Das (2). In that oase 
an award, whioh purported to be a considered 
award of the arbitrators framed after con- 
sideration of the statements of the parties 
and the evidenoe of the witnesses, was 
found in reality to b9 merely an adoption by 
the arbitrators of an agreement arrived at 
and signed by the parties to the reference. 
It wan held that this does not prevent an 
award being a valid and binding award 
between the parties. * * # In the 

present oase the agreement between the 
parties though signed by the arbitrators, 
has not been adopted by them as their 
own award at all, and -it does not purport 
to be their award. Whether the agreement 
is or is not binding upon the parties, I am 
dear that it is not an award to whioh 
the provisions of rule 20 of the Second 
Schedule to the Civil Procedure Code apply.” 

This reasoning fully applies to the faots 
of the present case. I am dearly of opinion 
that the deoree impugned in this oase 
was not a deoree passed upon an award, 
but it was based on the compromise 
entered into between the parties. It wa9 
the duty of the Court to have examined 
the terms of the compromise and to have 
deoided whether it was for the benefit of 
the minor. Under Order XXXII, rule 7 
the Court ought to have considered whether 
leave should or should not have b9®i 
given to the guardian of the plaintiff t > 

(D 28 Ind. Cas 293; 43 P. L. It. 1915; 233 P; W. 

R. 1915. ,, 

(2) 22 A. 224; A. W. N. (1900) 52, ni » { . 
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enter into the proposed compromise, and 
bis ought to have been expressly reoorded 
! D the Pweeeding, As this was not done, 
in my opinion the whole of the proceed- 
ing was vitiated and the decree passed on 
the compromise cannot be said to be binding? 
upon the plaintiff. 

I, therefore, allow the appeal, set aside 

the decree and judgment of the lower 

Appellate Oonrt and restore that of the 

L first instance thongh on some- 

i • a-«. r0Dt S roands - The saocessfal 
plaintiff is entitled to his costs through- 
out. 

I may note that a good deal of argu- 
ment was addressed to the Court by both the 
parties on the question whether Mehr Bassa 
was subject to oustomary law or was governed 
by the Muhammadan Law and a number of 
authorities were oited pro and con by the 

Counsel representing the respective parties, 

but m the view which I have taken of 
case, I have not thought it necessary 

° V- yQ B m y deoiB, ' on °n this particular 
question. The question remains open and 

will be tried on the merits in the light of 
such evidenoe as the parties have already 
given or may give hereafter. 

Appeal allowed. 


. Lahore high court. 

Civil Revision Petition No. 580 of 1919. 

January 12, 1920. 

Fresent:— Mr. Justice LeRossignol. 

7j ARIF — Plaintifp — Petitioner 

versus 

GHARIB ULLAH and another— Defend* 

ants— Respondents. 

Arbitration— Award not made within time fixed 
validity of. 


«xod" byThe c“ 8 a WitMn tim 

ii5r.«.fc5SS? 8A 340 at p - a ' 

nJtll in diBpu ^ frt wa8 8ent the arbitrate 

on the 6th January 1919 and he was directed t 

make his award by the 12th January. No awar 

was made by that date and the CoGrt fired Z 

toStI«V he de,ivery of fche award without ea 
tending. the time in so many words. No award wa 

th «®K &nd U i 6 Court ordered that it shout 
be sent for. Ihe award was finally made on the lfctl 


Held, that the time for the delivery of the award 
not having been extended either explicitly or impli- 
citly by the order of the 1 5th January, tho award 
was a nullity. 

Petition, under seotion 44 of Act IX of 

1919, for revision of the order of the 

Honorary Munsif, 2nd Class, Shamsabad, 

Distriot Attook, dated the 29th January 

lyiy. 

Mr. Ohulatn Rasul, for the Petitioner. 

Mr. S. A. Razaq, for the Respondents. 

JUDGMENT. — The objection that the 
Court below did not give sufficient time 
for objections is withdrawn, but it is urged 
that tbe award was a nullity inasmuch 
as it was not delivered within the period 
fixed by the lower Court and Jones v. H. 
Ledgard (1) is oited. 

The latter objection has force. On 6th 
January 1919 the case was sent to the 
arbitrator, who was directed to make his 
award by 12th January. On the 12th 
January no award had been made and the 
Court bade the arbitrator come to a decision 
without delay and fixed 15th January for 
the delivery of the award, though with 
out extending the time in so many words 
On 15th January similarly there was do 
award and the Court ordered that it should 
be sent for ( mangwai jave ). 

The award is dated 1 ;th January and 
was delivered to the Court that day. 

The time for the delivery of the award 
was not extended either explicitly or 
implicitly by the order of January 15th 
and the award is a nullity. 

I accept the petition, set aside the lower 
Court’s decree and remand for a fresh, 
decision on evidenoe, costs to abide tbe 
result of the case. ' ~ 

Petition accepted. ' 
(1) 8 A. 340 at p. 348; A. W. N. (1880) 107. ' 
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CALCUTTA HIGH COURT. 

Appbal from Appellate Decrees Nos. 2407, 
2423 and 2426 of 1917. 

July 3, 1919. 

Present :— Mr. Justioe Chatter jea and 
Mr. Justioe Duval. 

In No. 2407 of 1917 
SADHAN CHANDRA. SADHUKHAN, 

MINOR, BY HIS NEXT FRIEND DEBENDRA 

NATH SADHUKHAN — Defendant — 

Appellant 

versus 

NANDA PROSAD SINGH 
CHOWDHURY and others — Respondents. 

In No. 2423 of 1917 
NANDA PROSAD SINGH 
CHOWDHURY and others— Plaintiffs— 

Appellants 

versus 

DEBENDRA NATH SADHUKHAN 
and others — Respondents. 

In No. 2426 of 1917 
DINABANDHU SAHA CHOWDHURY 
and others — Defendants — Appellants 

versus 

NANDA PROSAD SINGH CHOW- 
DHURY AND OTHERS — RESPONDENTS. 
Hindu Law — if xtdkshara — Joint family — ficnami 
transactions entered into by father and recognised 
by eons, whether can be subsequently questioned — 
Evidence Act (1 of 1872.1, s. 115— Estoppel — Represen - 
tation by conduct. 


Where the father of the plaintiffs as manager of 
joint family properties entered into several benami 
transactions for the purpose of saving a portion of 
the estate from the hands of a mortgagee execution 
purchaser, and these benami transactions were not 
only not challenged by the plaintiffs but were 
accepted by them; 

Held, that if any rights had spring up, based on 
those transactions, suoh rights could not be defeat- 
ed by the plaintiffs and that as plaintiffs had 
accepted the transactions entered into by the head 
of the family, they must be bound by the effeot of 
suoh transactions, [p. 224, coL 2.] 

In execution of a decree for arrears of rent 
jbtained by certain co-sharer landlord* the right, 
title and interest of four persons in “possession” of 
a jama was put up to sale and purchased by defend- 
ant No. 1. Two of these four persons were benami - 
dars of a joint Mitalcshara family and one was the 
eldest son of the family. In a suit by the other 
members of the family for recovery of possession 
of their shares and for partition: 

Held 11) that in determining what interest was 
purchased by defendant No. 1 the Court ought to 
consider the effeot of tho description m the exeou. 

tion proceeding; [p. 225, col. 1.] 

(2) that in connection with the question of repre- 
sentation by conduct in determining the .question 
It estoppel, ' the Court ought to consider whether 


the defendant No. 1 was misled when he purchased 
the property, [p. 225, col. 2.] 

Appeals against the deoree of the Addi- 
tional Distriot Judge, Hooghly, dated the 
8th August 1917, modifying that of the 
Subordinate Judge, Howrah, dated the 7th 
of July 1914. 

FACTS appear from the judgment. 

S. A. No. 2423 of 1917. 

Babu Bepin Behari Qhosh (with him Babu 
Baranisibasi Mukerji), for the Appellants — 
The plaintiffs are the appellants. The appeal 
arises out of a suit for recovery of possession 
of certain shares of the members of a 
joint Hindu family governed by the Mitak- 
shara Law and for partition. The joint 
family consisted of six members, ft*., the 
Karta Mohar Singh, his wife Rani Kumari 
and five Isons, one of whom being dead 
his share reverted to Rani Kumari the 
mother. 1 will give a ohronologioal history 
of the transactions that were carried on in 
regard to the property in dispute. Mohar 
mortgaged the property to one Madhu Sudan 
who, in execution of a mortgage deoree pur- 
ohased the property in 1890 but did not 
take possession of it. In 1892 in execu- 
tion of a rent deoree obtained by the 
oo sharer landlords against Mohar, the 
property was purohased by the latter a 
Benamdar Umesh. In 1897 the latter 
oonveyed the property to Rani Kumari in 
favour of one of her minor sons. In 1901 
Rani Kumari oonveyed the property to 
defendant No. 5, who again in 1906 
oonveyed plot No. 1 of the property to Kristo 
Lai, the father of the appellant in Seooud 
Appeal No. 2407 before your Lordships. In 
1907 on the death of the mortgagee 
of Mohar the property was sold to 
a Beoamdar of the former. In 1910 defend- 
ants Nos. 2 and 3, the oo-sharer landlords, 
obtained a rent deoree against the persons 
in possession of the land and in exeou- 
tionof that deoree defeudent No. 1 purohased 
frds of the property. The plaintiffs' oase 
was that their interest did not pass by 
that sale and that, therefore, they were 
entitled to their share of the property. 

The first Court gave a partial deoree 
but the Court of appeal below dismissed 
the suit. 1 would submit that Mohar was 
the Karta of the joint family and all these 
series of transactions whioh were Banami 
did not bind thel plaintiffs, who %were 
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minors, and their interest was not in any 
way affeoted by defendant No. l’s parohase. 
The rent deoree in execution of which 
defendant No. 1 purchased was against the 
persona in possession. The plaintiffs were 
m possession and that was a snffieient 
notice to defendant No 1, who all along knew 
that the transactions were Benami. The 
learned Judge did not oonsider this at all. 
The case ought to be remanded. 

Babu Moheudmnath Bay (with him Dr. Jadu 
Nath Kanjilal ), for the Respondents. — The 
learned Judge has considered ail the facts 
carefully and his 'findings oonolude the 
oase. The defendant No. 1 was a 6ona fide 
purchaser and did not know that the 
transactions were sham and Benami. The 
mere faot that the plaintiffs were in pos- 
session would not constitute constructive 
notice. The findings on the point are clear, 
iben as regards the other question raised 
by the appellants that they are not bound 
by the transactions of the Karta of the 
joint family as they were minors, they 
did not at all challenge those transactions 
but from their conduct it would appear 
that they aooepted them. They cannot now 
turn round and say that they are not 
bound by those transactions and there- 
by defeat the rights of defendant No. 1. 

S. A. No. 2407 ot 1917. 

Dr. Jadunath Kanjilal , for the Appel 
lant. This appeal relates to plot No. 1 oon- 
veyed by Rani Kumari to Kristo Lai in 1906. 
As the fabts a have already been stated by" 
my learned friend for the appellants in 
the other appeal, I would only submit 
that Kristo Lai was a bona fide transferee 
ftnd had acquired a valid title to the pro. 
perty, as the transfer was made to him 
with the clear intent of defeating and 
defrauding the creditors. That Kristo Lai 
was not a Benamdar but a bona fide trans- 
feree f<r value would also appear from 
the eopy of the decree if your Lordships 
would allow that to be put in. The 
ending of the Court of Appeal below is not 
based on a proper apprehension of the 
aots. The plaintiffs, oannot, therefore, in 
law reoover the property sold to Kristo 
Lai who was a bona fide transferee for value. 

Babu Baranaeibati Mukeriee , for the Re- 
spondents. The finding of the lower Court 
is conclusive. It distinctly states that KriBto 
Lai was a Benamdar. The transfer was 


not made with any intent to defeat the 
creditors’ olaims. Further the point now 
raised is not maintainable, as it was not 
raised in the Courts below where we could 
have fully met the point. In the Courts 
below he rested his title on the ground of 
bona fide transfer and the Courts found that 
he was a Benamdar only. Neither oan be 
put in tke decree in support of his oonten- 
ti°n in seoond appeal, as he had ample 
opportunities to do so in the Courts below 

S. A. No. *426 op 1917. 

Babu Jogesh Ohandra Bay (with him Babu 
Surendranath Das Oupta for the Ap. 

pellants. — The landlords-defendants Nos. 2 
and 3 are the appellants in this appeal. 
They obtained a rent deoree for their 
share of rent against the heirs of Mohar 
in 1910 and in execution thereof the 
property was purchased by defendant No. 1. 
No partition ought to be granted as that 
would mean the splitting up of the 
tenure and would bind ail the oo sharer 
landlords, who jointly own the land. 

Babu Mohendra Nath Bay (with him 
Dr. Jadunath Kanjilal ), for the Respondents, 
was not called upon to reply. ' 

JUDGMENT. 

S. A. No. *423 of 1917. 

This appeal arises out of a suit for re 
oovery of possession of oertaiu shares in a 

property belonging to a joint Mitakebara 
family and for partition. 

The family consisted of one Mohar Singh 
his wife Ram Kumari and five sons Jagan* 
nath, Nanda, Sankar, Gouri and Durga 
Proead, the last being dead. 

it appears that the property was mort. 
gaged by Mohar Singh to one Madhu Sudan* 
who sued on his mortgage and in execution 

of his decree purchased the property on the 

19th November le9U. Madhu Sudan 
however, did not enter into possession 
of the propeity and the property remained 
as before in the possession of Mohar’s family 
Oo the death of Madhu Sadao, hie executo,! 
Syama Charan Bold the properly to Raghu 

‘d 'Tk, r‘k v 5, r the m jaDna ' , y 

of Mohar'e fatly" 

• lD Ma '” h lw * “>• Property was sold 
n execution of a decree lor rent ob 

tamed by oertain 00 sharer landlords against 

Mohar, b.e mother, his wife Rani Kumari 

and two of hie sods Jagan Nath an(j 
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Nanda who were then minors represented 
by ttuir guardian. The property was sold 
lor Rs. 55 only and purchased by one 
Umesh, who has been found to be a 
Benamdar for Mohar. Umesh executed a 
oouveyanoe in favour of Rani Kumari as 
guardian of her minor son Jagan Nath 
in June 1897. The latter again executed 
a conveyance of the property in favour of 
one Raghu Nath defendant No. 5, on the 
24th August 1901. Raghu Nath trans- 
ferred plot No. 1 only to Kristo Lai on 
the 21st September 1906. 

Now, all these transactions from the 
date of the purohase by Umesh at the sale 
held in execution of the d6oree in 1892 
up to the date of transfer to Kii«to Lai 
on the 21st September 1906 have been 
found to be Benami transactions entered 
into by Mohar for saving the property 
from the hands of the purchaser Madhu 
SudaD, who had purchased it in execution 
of the mortgage deoree in November lti90. 

Defendants Nos. 2 and 3 who are some 
of the landlords then sued Jagan Nath, 
Sbama CbaraD, Raghu Nath and Kristo 
Lai for their share of the rent and 
obtained a deoree in execution of which - 
the defendant No. 1 purobased a 2/3rd share 
of the property in 1910. The defendant 
No. 1 purchased the right, title and in- 
terest of the judgment-debtors in that oase. 

The plaintiffs, who are the three sons 
of Mohar, namely, Nanda, Sankar, Gouri, 
and Rani Kumari as the heiress of her 
deoeased son Dnrga Prosad alleged that 
their interest did not pass by the sale 
and that they were entitled to their share 
of the property and demanded a partition 
of the eame. 

The Court of first instanoe was of opinion 
that the rule of estoppel could not bind 
the inicors and it accordingly decreed the 
claim of two of the plaintiffs, namely, 
SaDkar and Gouri, and disallowed the rest 
of the claim. The share of Sankar and 
Gouri is Jrd of frds=2/9ths. TheCourtof first 
instanoe gave a deoree for the said 2/9ths 
share p lus Jrd share which had not been 
sold, the total being 5/9ths. 

On appeal, the learned Additional Dis- 
trict Judge held that the minors were 
also estopped and aooordingly dismissed 
the olaim of the plaintiffs exoept as to a rd 
, 7 biob had not been sold at all. 


The plaintiffs have appealed to this 
Court. 

Two questions have been raised before 
us, first, whether the rule of estoppel by 
conduct applies to minors and, secondly, 
whether there was aDy representation which 
misled the purchaser defendant No. 1 so 
as to constitute an estoppel. 

Now, the position of things appears to 
be this. Mohar was the manager of the 
joint family properties. He entered into 
these Benami transactions for the purpose 
of saving a portion of the estate from 
the hands of Madhu Sudan, who had pur- 
chased the family property at the sale held 
in 1890. The plaintiffs have expressly 
stated in their plaint that R9ghu Nath as 
well as Jagannath and Kristo Lai were 
Beoamdars of their family. The Benami 
tramastions entered into by the father, 
theiefore, were not only not challenged 
by the plaintiffs bat were accepted by them 
and if aDy rights have sprung up, based 
on those transactions, such rights oannot 
be defeated by the plaintiffs. If they ai- 
oepted the transactions entered into by 
the head of the family, they must be 
bound by the effeot of such transactions. 
In this view of the matter it is uiineoea 
sary to oonsider the question whether 
the rule of estoppel by representation would 
apply to minors. 

The next question is whether there was 
representation by whioh the defendant No. 
1 was misled. 

It appears that what was sold in exe- 
cution of the rent decree obtained by the 
oo-sharer landlords defendants Nos. 2 
and 3 was the right, title and interest of 
oertain persons "in possession of the land 
and Jama standing in the name of late 
Ram SiDgh, the father of Mohar.” Four 
persons were named as the persons whose 
interest was sold, namely, Jagannath son of 
Mchar, Syama Cbaran executor of Madhu 
Sudan, Raghu Nath and Kristo Lai. The 
plaintiffs’ oase was that the defendant 
No. 1 knew the truth, namely, that the 
the property bad remained joint family 
property inspite of the ostensible transfers 
in, the names of Jagannath, Raghu Nath 
and Kristo Lai. The learned Additional 
Distriot Judge says in his judgment: 1 

see no adequate ground for finding that 
tbo defendant No. 1 did know that tbf 
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property bad remained with the whole family. 
Hai he known that, I do not see why he 
should have made this purchase in a sale in 
execution of a deoree in which the persons 
sued were Jagannath, Raghn Nath and 
Kristo Lai. I cannot see that is anything 
positively to indicate that he knew this.” 
In the next paragraph he says: "Though 
in the nature of the case there would 
have been no express representation, never* 
theless it is argued on behalf of the de- 
fendants the whole conduct of Mohar or 
the family was suoh as to make people 
suppose that they were the owners. Raghn 
Nath was the ostensible owner. All open 
action to be taken with regard to the 
property had been taken by him. The 
family gave all the world to understand 
that he was the owner. I, therefore, do 
not see my way to accept this argument 
on behalf of the plaintiffs. I decide that 
the learned Subordinate Judge was right 
in giving effect to the estoppel as against 
the major plaintiffs.” The learned Judge 
aooordingly came to the conclusion that the 
plaintiffs were estopped. 

• In arriving at this conclusion, however, 
the -learned Judge does not appear to 
have taken into consideration the faot re* 
f erred to above, vie., that when the property 
was put up to sale and purchased by 
defendant No. 1, certain persons were 
described as being in "possession of the 
Jama.” One of them, no doubt, was Raghu 
Nath a Benamdar, another Kristo Lai a 
Benamdar for one of the plots. But there 
was Jagannath also and though at one 
time the property stood in his name, he 
was : the eldest son of Mohar and a member 
of the joint family and was described 
as on e of 'the persons in possession. 
Sy&ma Char an, executor of Madhu Sudan, 
was also named as one of the judgment- 
debtors. v It was never suggested that he 
was a benamdar fpr the family. It is 
true that the learned Judge has referred 
to the fact that defendants purchased at 
a sale in exeontion of a deoree passed 
against Raghn Nath, Jagannath and Kristo 
Lai, hut thp fact that they were described 
as persons in possession . does not appear 
to have been considered by the learned 
Jnd'ge, . 

It is pointed out on behalf of the 
appellants that possession is notice and 

15 


that at any rate the description should 
have led the purohaser to inquire as to 
who was the real owner and in whose 
possession the property was. The ques- 
tion as to how far the matters pointed 
out above could operate as constructive 
notice in the circumstances of the oase, is 
one whioh ought to be considered by the 
Oonrt dealing with facts in connection 
with the question of representation by 
oonduofc in determining the question of 
estoppel ; in other words, whether the 
defendant No. 1 was misled when he 
purchased the property. 

The plaintiff Rani Kumari’s share in the 
property as heiress of her deceased son 
Durga Prosad should also be considered by 
the Court below. 

We think, therefore, that the oase should 
go back to the lower Appellate Court in 
order that the Court may come to findings 
npon these questions and then dispose of 
the appeal according to law. 

Costs to abide the result. 

S. A. No. 2407 of 1917. 

The appeal is by Kristo Lai’s represen- 
tative (Kristo Lai having died pending 
this litigation) and relates only to plot 
No * 1b 

The contention of the appellant in this 
appeal is that the Benami transaction was 
entered into for defeating the creditors, 
that the creditors were defrauded and that, 
therefore, the plaintiffs were entitled to get 
baok the property. • 

Now, Kristo Lai was the ostensible 
transferee of plot No. 1 from Raghu 
Nath. It has been found by both the Courts 
below that the conveyance in his favour was 
merely a Benami affair and that there was no 
real transfer to him. The contention now 
raised before us was not raised in either 
of the Courts below. Even if the qnestion 
is allowed to be raised, we do not think 
that the contention has any force. In the 
first place, the pnrohase by Madhn Sudan 
was in lb90 and the transfer to Kristo 
Lai was in 1906. 

It is contended on behalf of the plaintiffs 
that nobody had in faot been defrauded 
and Madhn Sudan actually sold the property 
to the joint family iu the name of Raghn 
Nath for Rs. 1,000 on the . 8th January 
1907, v Had the question been raised Iq. 
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the Courts below, they might have shewn 
that in fact no one had been defrauded. 
But assuming that this Benami transaction 
was entered into for getting an advantage 
over Madhu Sudan or to oompel him to 
sell the property to the family at a low 
prioe, it appears that the fraud had been 
eompleted before the transfer to Kristo 
Lai. As stated above, Madhu Sudan 
purohased in 1890. More than 12 years 
had expired in 1902 and the transfer to 
Raghu Nath did not take place until four 
years later. The transfer to him, therefore, 
eannot he set up as having been made in 
order to defraud the creditors. In the 
next place, in order to enable Kristo Lai 
to retain the property, he must expressly 
set up the illegality of the objeot and 
admit that he had been holding for a 
different purpose from that for which he 
took the property. He did not set up any 
such plea. His oase was that he was a bona fide 
transferee. That oase has been found against 
him by both the Courts below. 

We may mention that the legal re- 
presentative of Kristo Lai who was sub- 
stituted in this oase wanted to put 
in a oopy of the decree in which it 
was held that he was not the Benamdar 
of the property. It appears, however, 
that all the evidenoe in the case had 
been taken before Kristo Lai’s death, and 
he never asked the Court for permission to 
produce any SQoh evidenoe. In these 
oiroumstanoes, we do not think that we 
ought to allow his legal repiesentative 
to prodnca that evidence at this s«age of 
the oase and we aooordingly disallow that 
application. 

The appeal is dismissed. Each party to 
bear his own costs in this appeal. 

S. A. No. 2426 of 1917. 

In this oase the defendants Nos. 2 and 3, 
co-sharer landlords at whose instanoe the 
property was sold, are the appellants. Their 
contention is that there should be no deoree 
for partition in the present oase and that 
they being the landlords, a partition of the 
lands would have the effeot of splitting up the 
tenure and would bind them. 

It appears, however, that they olaimed 
a tenanoy right in the lands. The finding 
of the lower Appellate Conrt is that they 
failed to prove that they had any perma- 
Bent tenaney right. This ia a matter which 


they themselves invited the Court to 
decide and it has been deoided against 
them. This will not, however, in any way 
affect their interest a9 landlords or have 
the effeot of splitting up the tenure merely 
beoause they were parties to the suit. 

With these observations we dismiss the 
appeal, Eaoh party to bear his own costs, 

Appeal No. 2423 remanded ; 

Appeals Nos, 2407 and 2426 dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 152 of 1919. 

February 3, 1920. 

Present ; — Mr. Justice Das. 
UCHANT AHIft and OTdBas— Appellants 

versus 

BASAWaN AHLft and orHBsd— 

Rbhf.wdents. 

Civil Procedure Code ( Act V of 1903J, O ■ XLI, r, 
27, O. XL VI l, r. i - Appeal -Additional evidence, 
admission of — Procedure Ubjectien in second appeal 
— Waiver, tuhat amounts to. 

An Appellate Conrt would not be justified in 
allowing a plaintiff an opportunity of adducing 
evidence whioh he has discovered siuoe the insti- 
tution of the suit in the Court of first instanoe. 
The proper prooedure in 6uoh a case is for the 
plaintiff to apply for review of the judgment of 
the first Court (_p 2^7, col. & ] 

The legitimate oocasiou for the use of the pro- 
vision contained in Order XLI, rule tl, of the Civil 
Procedure Code is when on examining the evident 
as it stands some inherent lacuna or defect becomes 
apparent, and not where a discovery is made out- 
side tho Court of fresh evidence and the application 
is made to import it. [p *27, col. I.] . 

Where upon an application to allow additional 
evidenoe to be tendered, the opposite party takefl 
objection to the grant of the application but the 
objection is disallowed, whereupon he, too, requests 
permission to prodaoe additional evidence, this does 
not amount to a waiver of his right to objeot i® 
second appeal to the prooedure of the Appellate 
Court, [p a 27, ooL 2.] 

Appeal from a decision of the Sub- 
ordinate Judge, Arrah. 

Mr. Sambhu Saran , for the Appellants. 

Mr. B. N. blitter , for the Respondents. 

JUDGMENT,— This is an appeal from 
the judgment, of the Additional Subordi- 
nate Judge of Arrah. The only question 
argued before me ia whether the leaned 


INDIAN OASES, 


227 


Vol. LVj 


UOBANT AHIR V. Bill WAN AHIB. 


Judge had the power to take farther 
evidence in the oase in the appellate stage. 

The eait wae a suit for recovery of 
possession of oertain lands, and the im- 
portant question involved in that suit was 
whether Gobardhan father of plaintiff was 
or was not the son of Tahal Ahir. The 
Court of first instance, having considered 
all the evideooe, came to the oonolasion 
that the plaintiff had failed to prove that 
his father Gobardhan was the son of Tahal 
Ahir and in that view that Court dismissed 
the plaintiff’s aotion. 

In the Appellate Court the plaintiffs 
filed two certified copies of Zerpeshgi deeds, 
one dated 18th January 1888 and the 
other dated 28th June 188d : they also 
filed an affidavit to the effect that they 
had no knowledge of those deeds daring 
the pendency of thg proceedings in the 
Court below. The lower Appellate Court 
was of opinion that those two djouments 
were important pieoes of evidence in the 
plaintiffs’ favour. In that view he remand- 
ed the ojse to the Court of first instance 
to try the whole case. 

It is argued before me by the learned Vakil 
appearing on behalf of the appellant that the 
Appellate Court had no power to admit fresh 
evidence in appeal, and reliance is placed on 
the Privy Council oase of Kestowji Issur v, 
Great Indian Peninsula Railway Company 
(l). In that oase ic was pointed ouc by 
the Judicial Committee that ‘‘The legiti- 
mate ocoasion for section 568 of the 
Civil Procedure Code”, (section 568 cor- 
responds to the present Order XLI, rule 27), 
is when on examining the evidence as it 
stands some inherent laoana or defeat 
beoomes apparent, and not where a dis- 
covery is made outside the Court of fresh 
evidence and the application is made to 
import it ; that is the subject of the 
separate eaaotmeat in seatioa 623.” 

The learned Subordinate Judge has done 
exactly that which the Privy Council in 
Keuowii luur v. Great Indian Fenintul » 
Railway Company (i) say tna6 he was not 
entitled to do. Toe Privy Council 
pointed out that an Appellate Court has no 
jurisdiction to admit additional evidence. 

The learned Vakil for the respondents 


(1) 81 B. 381, 9 Boa. L. B, 071, 11 0. W. X. 731, 0 
0. L. J. 5, 4 A. h. J. 4il, 17 A. L. J. d 47, dk I. A. 
115, 2 M. L. T. 435 (P. 0.). 


says that the Appellate Court may not 
have worded its judgment properly, but 
that there was a defeot or laoana in the 
proceedings. I am unable to hold that the 
learned Subordinate Judge did not mean 
what he said he meant. It is dear from 
the judgment that he did not consider the 
evidence in the oase at all. Therefore, he 
had not arrived at the stage when he could 
pronounoe that there was an inherent defect 
or laoana apparent in the proceedings. He took 
the view that it was just and proper that the 
plaintiff should have an opportunity of 
adducing evidence which he had discovered 
since the suit came to an end before the 
Court of first instance. That view, in my 
opinion, is Wrong and cannot be sustained. 
The proper procedure was for the plaintiff 
to apply for review of the judgment to the 
Court of first instance; that he did not do, 
and in my view the lower Appellate 
Court had no jurisdiction at all to admit 
fresh evidenoe in the appellate stage. 

It was argued that as the defendants 
consented to the order of remand that 
order must stand, and that there is no 
appeal from a judgment by consent. The 
oase of Jagarnath Perehad y. Hanuman 
Perthad (2) is relied upon. I do not de- 
cide whether the oase cited by the learned 
Vakil appearing on behalf of the respond- 
ents is an authority for the proposition, 
namely, that there can be a waiver of a 
question like this by oonsent. it appears 
that in the oase reported in Jagamath 
Pershad v. Hanumm twhad (2) evidence 
was in faot tendered in the Uoart of first 
instance, and if that is so, dearly the 
section allows such evidenoe being ten- 
dered in the appellate stage, bat it is 
unnecessary to deoide that question, beoaase 
tnere are ample materials in the record 
for holding that the defendants did not 
consent to the course proposed by the 
learned Subordinate Judge. Tney resisted - 
the plaintiffs’ application to enable the 
Court to take fresh evideooe. Tdat ap- 
plication failed, and tnereapon tney asked 
tnat if tne oase had to go back to tne 
Court of first instance, they mignt be 
permitted to adduce evideooe also. This 
will appear from a perusal of the 
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order sheet in the ease. That in my 
opinion does not amount to a waiver of the 
objection whioh they now urge before me. 
The judgment cannot be said to be a 
judgment by oonsent. The judgment does 
not say that it is a judgment by oonsent. 
So far as I can see, the deoree is not 
drawn up as a oonsent deoree at all. This 
appeal must suooeed. The oase must go 
back to the lower Appellate Court a - d 
that Court must proceed acoording to 
law. The appellants are entitled to the 
oosts of this appeal. The oosts of the 
Courts below are reserved and will be 
disposed of by the lower Appellate 
Conrt. 

It is unneoessary to deal with the appli- 
oation under seotiom 115. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal from Order No. 215 of 1919. 

December 22, 1919. 

Present:— Mr. Justioe Teunon and 
Mr. Justioe Beaohoroft. 
RAJENDRA KISHORE CHOUDHURY— 

Appellant 

versus 

MOTHURA MOHAN CHOUDBURY and 

others — Respondents. 

Civil Procedure Code ( Act V of 1903J, .s. 47 — 

Execution of decree— Order staying or refusing to stay 
execution, nature of— Appeal, whether lies. 

OrtUrB staying or refusing to stay cxocution of 
a decree are not orders determining questions relat- 
ing to the execution of the decree within the 
meaning of section 47 of the Code of Civil Procedure 
and are, therefore, not appealable. [p. 229, col. 2.] 

Appeal against the order of the Subordi- 
nate Judge, 1st Court, Chittagong, dated 
the 5th July 1919 

FACTS appear from the judgment. 

Babu Bepin Behary Ohose (with him 
Babu Chandra Sekhar Sen), for the Ap. 
pellant. — The appellant and respondents 
before your Lordships were partners in a 
very prosperous bnsiness. The respondents 
obtained a deoree against the appellant for 
a sum of Rs. 9,000 borrowed on a Hatohitta. 
On the ICth of September 1918 the re- 


spoDdents in exeoution of their deoree at* 
taohed my valuable properties inoluding my 
dwelling house. Oo the 26th of May 1919 
I brought a suit for aooounts in oonneotion 
with the partnership bnsiness. I then made 
an application for tbe stay of exeoution of 
the deoree under Order XXI, rule 29, of the 
Code of Civil Prooedure whioh was, how- 
ever, refused. The present appeal is 
directed against the order refusing to stay 
the exeoution of the deoree. 

[Teunon, J.— Issuoh an order appealable?] 

I submit that the appeal is quite com- 
petent (Reads seotion 47 of the Code of 
Civil Preoedure.) There has been no change 
in the law as laid down in seotion 241 of 
the old Civil Prooedure Code of 1882 and 
the present seotion 47. In the old Code 
we had "the following questions, eto.,” but 
under the new Code we have ' all ques- 
tions, eto.,” whioh I submit is oomprehensive 
enough to oover a- oase like the present, 
Refers to Amir Ali and Woodroffe’s Com- 
mentaries on seotion 47 of the Civil Prooe- 
dure Code. The learned authors expound 
an opinion that an appeal lies. Refers to 
Srinivas Prosad Singh v. Kesho Prosad Singh 
(1). Uless the right of appeal is expressly 
taken away, I submit that even in oases 
of doubt it ought to be held that an 
appeal lies. Undoubtedly there was an 
appeal under the old Code of 1882 even 
before it was amended by Aot VII of 
1888. 

Then oame the new Code where we have 
not “ the following questions, eto.” but 
"all questions, eto.” Refers to Budra 
Narayanjana v. Naba Kumar Das ( 2). The 
right of appeal whioh was previously exist- 
ing oannot bj taken away by implication. 
Even if it be held that no appeal lies, 
your Lordships may be pleased to treat 
my memorandum of appeal as an application 
for revision under seotion 115 of the Code 
of Civil Prooedure and I submit that this 
is eminently a oase in whioh your Lordships 
should interfere. 

Sir Raih Behary Chose (with him Dr, Sarat 
Chandra Basak and Babu Bhagirath Chandra 
Das), for the Respondents. — This appeal is 
olearly inoompetent. One has only to~ 
compare the language of seotion 47 of the 

(1) 12 Ind. Cas 745; 14 C. L. J. 493 at p. 495. 

(2; -14 Ind. Cas. 156; 22 C. W. N. 657. 
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new Oode with that of seotion 244 of the 
old Oode. The worda “relating to stay of 
exeoatioD ” were added to the section not 
by way of explanation. 

These words have been purposely omitted 
from tbe new seotion. There are enough 
of hindrances in the way of the decree- 
holder and the Legislature did not want 

to add one more. Refers to Rama Prasad 

\ 

Roy v. Anukul Chandra Roy (3), Saraswati 
Barmonyav.Moti Barmonya (4). 

Coming to the merits of the case, I sub- 
mit that your Lordships ought not to interfere 
unless there is a miscarriage of justice 
beyond all reasonable doubt. The appellant 
is only making a desperate attempt to avoid 
the evil day. There has also been consider- 
able delay on the part of the appellants 
in invoking your Lordships’ discretion. 

Babu Bepin Behary Ohose briefly replied. 

JUDGMENT. 

Tejnon, J. — In this case it is said that 
the appellant and respondent were partners 
in a oertain business, and the latter obtained 
a deoree against the former for a sum of 
some Rs. 9,000 borrowed on a Hatohitta. 
This was on the 28th February 19 ie. 

In execution of this deoree, the respondent 
on the 10th September 1918 attached and 
seeks to put to sale his judgment debtor’s 
properties. 

On the 26th May 1919 tbe appellant 
before us brought a suit for aooounts and 
for the sum that might thus be found due 
to bim from the partnership business. 
Having instituted his suit on tbe 11th of 
June, the appellant next applied that 
pending tbe disposal of the said suit tbe 
execution of the deoree against him should 
be stayed. On the 5th July the learned 
Subordinate Judge refased to stay execution, 
and it is against that order that the present 
appeal has been preferred. 

On behalf of tbe respondent it is con- 
tended, inter alia, that against this order 
no appeal lies. The question then is, 
whether tbe order is one determining the 
question within the scope of seotion 47 of 
the Oode of Oivil Procedure, 1903, and, 
therefore, appealable as a deoree. In the 
Oivil Procedure Oode of 18S2, the corre- 
sponding seotion 244 as originally enacted 

(8) 27 Ind. Oas. 444; 20 0. L. J. 612 at p. 616. 

(4) 20 Ind. Oas. 72; 41 0. 160. at p. 103; 17 0. W. 
N. 1240. 


provided that any question relating 
to the execution, discharge or satisfac- 
tion ” of a deoree should be determined 
by the Court executing the deoree. By 
reason of some oonfliot of decisions, by the 
Amending Aot of 1388 to the words above 
oited were added the words " or relating 
to the stay of execution thereof. ” These 
words have disappeared from section 47 of 
the present Code. 

On behalf of the appellant it is con- 
tended that the words have been omitted as 
being unnecessary and that the omission 
has made no alteration in the law. In 
support of this contention, reference has 
been made to oertain observations to be 
found in a deoision of this Court reported 
as Srinivas Prosad Singh v. Kesho Proiad 
Singh (l)and to the omission from seotion 
141 of the explanation added to seotion 
647 of the Code of 1882 of the Amending 
Aot VI of 1892. 

But the omission now under considera- 
tion is not the omission of an explanation 
but the omission of words deliberately 
inserted in the body of the law by an 
Amending Act. We are, therefore, constrained 
to the conclusion that a ohange in the law 
was intended, and that orders staying or 
refusing to stay execution are no longer 
to be considered as orders determining 
questions relating to the execution of the 
deoree. In this view we are supported by 
the decision of this Court reported as 
Ruma Pr isad Roy v. Anukul Chandra Roy (3). 

We must, therefore, hold that in the 
present case no appeal lies. 

It is then urged that we should deal 
with the matter under seotion 115 of the 
Code, but the learned Subordinate Judge 
has duly considered all the matters placed 
before him and in the exercise of his 
judicial discretion if he has committed any 
error, which we do not say he has done, 
the error is not such as brings tbe case 
within the scope of section 1 15. 

The appeal is dismissed with costs. Hear- 
ing fee is two gold mohurs. 

Let the record be sent down without 
delay. 

Bbaohoboft, J. — I agree that no appeal 
lies in this oase; though I do so with 
ecrme hesitation. For, prima facie, the 
words in section 47 ' all questions relent* 
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ing to the execution of the decree” seem 

wide enough to cover a refusal to stay 

execution, which, after all, is tantamount 

to a decision that execution may proceed. 

But as the Legislature has deliberately 

omitted from seotion 47 the words which 

it considered neoeasary in 1883 to insert by 

an amendment of the Act, to indioate that 

questions relating to the stay of execution 

were included in section 244 of the Code, 

I infer that the intention was to exolade 

those questions from the purview of seotion 
47. 

Appeal dismissed. 


*«. ^ *k»t m between the lessor and lessees 

tne lease was made a complete and valid document 

on the >th December • &»,, and that, consequently, 

timn had not run out on the date of the security 

bond, and the surety was liable under it. [p. 231, 
ool. I.J r 9 

(2) that, in any case, the danse in the lease fixing 
r? e ^•forpvmg security was a clause solely for 
the benefit of the lessor, and was capable of being 
waived and was in fact waived, [p. 231, ool. 1.] 

First appeal from the decision of the 
Subordinate Judge, Shahjahanpur, dated the 
27th February 1915. 

Mr. B. E. O' Conor , for the Appellant. 

The Hon’ble Mr. Moti Lai Nehru and 

Hon ble Dr. Tej Bahadur Sapru, for the 
Respondents. 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 145 of 1915. 
December 19, 1919. 

Present : — SirGrimwood Mears, Kt., 
Chief Justice, and Mr. Justice Banerii. 

lHafiB K1FAYAT-ULLAH KHAN 

i Defendant — Appellant 


VtTBUB 


8RI RAGHUNATHJI of RAJGOPAL 
MANDIR of AJUDHIA throcob 
Mahant BISHAMBHAR DAS, 
Plaintiff and after his death 
Mahant RAM DAS his 
Disciple and Lioal Representative, 
and othrrs— Plaintiffs and Difedants— 

Respondents. 

Transfer of Property Act (IV of 1882 J . <5 
compliance with provisions of, what constitutes- 
Attestation- Lessor and lessee-Lease by several per so-, 
—Smecutxon of lease on different dates, effect of-Tir 
cUuse vn lecue for furnishing security, whether enur 
for benefit of lessor— Waiver— Liability of surety. 


The fact that the attesting witnesses were present 
when a document was executed is a sufficient com. 

prov,Bio ?» of section 69 of tbe 
Transfer of Propei ty Act [p , C ol •.] 

A lease, dated the 7th December '907,* waa execnt. 
ed by three out of four lessees on the Hh December 
1907. The fourth lessee executed the lease on the 
lfrth December 1907. Among other things, the 
lease oontained a olause for the furnishing of 
security by the lessees within fifteen days A 
seouritybond was given on the 2:-rd December 
1907. The surety sought to eaoape from bis liabi- 
lity under the bond on the ground that the time 
limit fixed by the lease for furnishing security 
Had rua eat before the 23rd December 1907: 


*1, * 8 an a PPeal by 

the defendant No. 5. He and the defendant 

0 . 6 in the Court below were alleged 
y the plaintiff to have signed a security 
ond for the due performance by the 
e endanta Nos. 1 — 4 of certain covenants 
in a lease. The defendant No. 5 is the 
only appellant before this Court and be 
seeks to escape liability on two grounds:—* 
t irst whilst not denying that the signature 
on the document is in fact his signature, 
he takes, as he is entitled to do, the 
legal objection that that document is not 
in law binding on him inasmcoh as 

tbe provisions of section 59 of the Transfer 

of Property Act were not complied with; 
the second ground that he takes is this, 
that there was in the lease a time limit 
of 15 days and that time limit had run 
off before the 23rd of December 1907, 
the day on whioh the security bond was 
executed. Now this is a matter that can 
be disposed of very shortly. The first 
point that the mortgage was not duly 
exeouted and attested is sought to be proved 
by the appellant, who must have known 
very well when the oase oame on before 
the lower Court that the three acting 
witr esses had a surprise in store for the 
plaintiff who called them. E*oh of them 
said rhat he bad been a party to a transaction 
of an unusual character — eaoh of them had 
signed his name on the document, there 
bemg on the right hand of that doooment 
a vacant space for tbe subsequent 
Mgr al ores of defer dants Nos. 5 and 6. 
The learned Snbrrdinte Judge did not 
aooept that etoiy and we do not aocept it, 
and we are iniueaced by the inherent 
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improbability of the story, and by the 
admission of one of the witnesses (the 
foQrth witness) that though he did not 
remember very mnoh abont the whole 
matter, be oonld not reeolleot that there 
was anything extraordinary about the 
exeoution of this doeument. We need 
hardly say we do not plaoe entire reliance 
on Subadar Singh in every detail, but 
substantially we believe that the attesting 
witnesses were present when this defendant 
exeouted the dooument. That being so, 
section 59 of the Transfer of Property 
Aot was oomplied with and we deoide 
that point against the appellant. 

There now remains the other contention 
based upon the 15 days’ time limit. The 
eounterpart of the lease, dated the 7th of 
December 1907, was exeouted by three 
lessees and registered on the 9th of 
Deoember, but it was not until the 
18th of Deoember that the fourth lessee 
(who was quite as essential a party as any 
of the other three) exeouted the lease and 
thereby, as we hold, made it on that day 
(the 18th of December) a complete and 
perfeot dooument as between lessor and 
lessee. Now the security bond was dated the 
23rd of Deoember, and though the lease 
did oontain a provision ‘ that if we fail to 
furnish seourity within the time 6xed, 
then this lease shall be deemed to be nail 
and void,” nevertheless on the 23rd of 
Deoember, the seourity bond was given and 
the possession, which bad been withheld 
by the lessor, was by virtue of the 
seourity (which he obtained from the 
defendant*appellant and defendant No. 6) 
was delivered to the lessees. No point was 
raised at all by any party that the lease 
was not a valid dooument and we think that 
the clause ae regards the 15 days was a 
clause oapable of waiver and was in faot 
waived. Indeed, it might very well have 
been construed to have been a clause 
solely for the benefit of the lessor. In 
those oircumstanoes we are of opinion that 
there was no running out of time by the 
23rd of Deiember, and that the security 
bond became as of full force against the 
defendant appellant and that he is liable 
to perform the obligations that he entered 
into under it. Under these oiroumstanoei 
we dismiss the appeal with oosta including 
fees on the higher sale. We extend the 


time for payment of the mortgage money 
for six months from this date. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 319 of 1918 
and 40 of 1919. 

Deoember 1, 1919. 

Present : — Mr. Justice Chatter jea 
and Mr. Justioe Panton. 

Maulvi APTAPUDDIN (AFTABUDDIN 

in tahalatnama ) AHMED and others — 
Decree Holders — Appellants 

versus 

JOGENDRA NARAIN TEWARI and 
others — Judgment- Debtors — Respondents, 

Limitation Act (IX of 1908.), Sch. I, Art. 182, cl, (5) 

Execution of decree —Application in accordance with 

law— Valid application, whether can be invalidated 
by subsequent act of decree-holder. 

An application for exeoution of a deoree, with a 
prayer for the substitution of legal representatives 
of the deceased judgment-debtor, was dismissed for 
non-compliance with the Court’s order to pay 
process-fees for service of notice upon the legal 
representatives within three days: 

Held, that the application was in accordance 
with law within the meaning of Article 182, clause 
(6), of the Limitation Aot and operated to save 
limitation, [p. 233, col. J.] 

A valid application in accordance with law cannot 
be invalidated by any subsequent act or default of 
the deoree-holder, suoh as the non-payment of 
process fee*, [p. 233, col. 1.] 

Appeals against the orders of the Distriot 
Judge, Nadia, dated the 6th September 
1918, reversing that of the Subordinate 
Judge of that District, dated the 28th June 
1917. 

FACTS appear from the judgment. 

Maulvi F'tlul Haq (with him Baba p robodh 
Ohandra Ka* for Baba Atindri Nath 
Mukeriee ), for the Appellants. — Previous to 
the present application for execution the 
deoree holders made no less than four 
applications for execution of their decree. I 
need only refer your Lordships to the last 
two of these applications, whioh were made 
on the 26th of Marob i ^ 12 and the 26th 
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of Maroh 1915. Before the applioation of 
the 26th of Maroh 1915, the judgment* 
debtor having died, the deoree- holders 
prayed in that applioation that the legal 
representatives of the deceased judgment* 
debtor might be substituted in his place, 
after issue of notice to them. The Court, 
thereupon, made an order that prooess fee 
be paid within three days for servioe of 
notice on the legal representatives of the 
deoeased judgment-debtor. The fee, how* 
ever, was not paid and the execution case 
was dismissed on the 30th of Maroh 1915, 
The present applioation for execution was 
made on the 16th of February 1917 and 
the question before your Lordships is 
whether the applioation of the 26 ih of 
Maroh 1915 was an application in accord* 
anoe with law whioh would save the 
present applioation for execution from being 
barred by limitation. The applioation of 
the 26th of Maroh 1915 was clearly within 
3 years of the last applioation and the 
only question is, therefore, whether it was 
m accordance with law. I invite your 
Lordships attention to Order XXI rule 2' 
of the Civil Procedure Code and to Article 
182, sub clauses 5 and (6) of the Limitation 

l the application of the 

26th of March 1915 was clearly in accord- 
anoe with law. [Refers to btadho Praiad 
V. Ketho Prasad (1).] lt is not necessary to 
rnne a notice on the heirs to show cause 
why they should not be substituted. All 
hat ,s required is to make au application 
to have the heirs substituted. I rely on 

sub Clause (6) Of Article 182 referred to 

above and Eipin Behari Hitter v. Bibi Zohra 
12) and Han Qaneth v. Yamunabai (3). 

Babu Upendra Naraia Bagchi, for the Res- 
pondent.— The application was not in accord- 
ance with law because a party is not sub- 
stitnted simply by an application for the pnr- 

fo fL eV n f 7, d 7 ‘ he CoDrt ia Pessary 

to the effeot that the party is snbstitnted. 

1 T 1 ., .. ^ was no such 

order, I submit that the application for 

execution was not in accordance with law 

Here the appellants simply applied for 

substitution of the heirs of the deoeased 

judgment-debtor bat took no further steps 

(1) 19 A. 387: A. W. N. (1897/76. 

(2) 36 C. 1047. * 

‘ (3) 23 B. 36, 


to get the heirs substituted. Refers to 
btevins v. Kamta Pershad (4). 

Maulvi Fazhil Haq was not called apon 
to reply. 

JUDGMENT. 

App. No. 319 op 1918, 

The only question involved in this appeal 
is whether the applioation for execution of 
the decree is barred by limitation. 

It is unnecessary to refer to the first 
two applications for execution. The third 
application was made on the 26th Maroh 
1912, and the 4th on the 26th Maroh 1915. 

It appears that the judgment-debtor 
died before the fourth applioation for exe* 
cation. The deoree-holder prayed in that 
applioation that the legal representatives 
of the deoeased judgment-debtor might be 
substituted in his place, after issue of 
notice to them, and that the decretal 
amount be realised by attachment of move* 
ables. The Court thereupon made an order 
that process-fee be paid within three days 
for servioe of notioe on the legal represen* 
tatives of the deoeased judgment-debtor. The 
fee, however, was not paid and the execution 
oase was dismissed on the 30th Maroh 1915. 

The present application for execution 

was made on the 16th February 1917, and 

the question is whether the applioation of 

the 26th Maroh 1915 was an application 

whioh saved limitation. That applioation 

was made within three years of the last 

previous application. It was also made 

to the proper Court. The only question, 

therefore, is whether it was in aooordanoe 
with law. 

The Court below has held that it wa 9 
not in aooordanoe with law, because the 
legal representatives of the judgment-debtor 
were not substituted, as the prooess fee 
had not been paid as direoted by the Court. 

Order XXI, rule 22, Civil Prooedure Code, 
ays down that where an applioation for 
execution is made (6) against the le fc al 
representation of a party to the decree, the 
Court executing the decree shall issue a 
notioe to the person agaicst whom exeon* 
tion is applied for requiring him to show 

on a he fixed why the deoree 

should not be exeouted against him. That 
is what is required by law to be done. 

ow i the contention of the respondent 

(4) 2 Ind. Caa 941, 10 0. J. J9, 
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is correot, namely, that in order that the 
applioation might be held to be in accord* 
anoe with law the legal representatives 
of the deoeased judgment-debtor most be 
already on the reoord, then there cannot 
be any applioation for exeontion in aooord- 
anoe with law, against the representatives 
of the deoeased jndgment-debtor on the 
last day of the three years, if the judg- 
ment- debtor happens to die on the last day, 
although the deoree holder may be within 
his rights to make the applioation on 
suoh last day. 

Then again, we do not see how the faot 
that process fee was not paid subsequently, 
as direoted by the Court, could affaot the 
validity of the applioation made on the 
26th Maroh 1915. If it was a valid ap- 
plioation and one in aooordauoe with law 
on the 26th Maroh 1915, it oould not be 
invalidated by any subsequent aot on the 
part of the deoree-holder, namely, the non- 
payment of the prooess-fee. In the absence 
of any authority to the oontrary, we think 
the applioation was in aooordanoe with law 
within the meaning of Artiole 182, clause 
(5), of the Limitation Aot and, therefore, 
the present applioation is not barrrd. 

There are, however, other objections 
raised by the judgment debtor, which have 
not been gone into by the lower Appellate 
Oonrt. 

The order of the lower Court must, there- 
fore, be set aside and the oase sent baok to 
that Court in order that it may deal with 
the other questions raised in the oase, and 
dispose of the oase according to law. 

Costs, one gold mohur, to abide the result. 

This judgment will govern the other Appeal 
(No, <0 of 1919). 

I ' f • • A 0 0 0 0 m 

... . Oase sent back. 

. > f I 1 * ' f : • • • 



PATNA HIGH COURT. 

Second Civil Appeal No. 1112 of 1917, 

May 15, 1919. 

Present: — Mr. Justice Das, 

RUPAN RAUT and another — Appellants 

versus 

PITAMBAR LALCHAUDHURY and 
others — Respondents. 

Hindu Law— Joint family — Alienation by father — 
Liability of sms Necessity, question of — Appeal — 
Appellate Court, duty of— Appeal by some of several 
members — Court.fee payable. 

Where in a suit to enforce a mortgago effected 
by a Hindu father the trial Court finds in favour 
of the plaintiff on the question of necessity to 
justify the loan and there is an appeal, the appel- 
lant is entitled to have the opinion of the Appellate 
Court on the point, and if such • ourt fails to deter- 
mine the point, the Digh Court will remand the 
case for re-decision of the appeal, [p. 234, col. i ] 

Inasmuoh as the members of a joint Mitakshara 
family have no specific share, an appeal by some 
of such members against a decree to enforce an 
alienation of the family property mast be against 
the entire decree and Court-fees must be paid on the 
amount decreed, and not on the appellants’ share 
of that amount, [p. 231, col. 3.] 

Appeal from a decision of the Distriot 
Judge, Muzafferpore. 

Mr. Baghu Nath Singh, for the Appel- 
lants. 

Mr. Bimla Oharan Sinha, for the Respond- 
ents. 

JUDGMENT. — This appeal comes before 
me from the judgment of the Distriot 
Judge of Muzaffarpore and arises out of a 
suit brought by the respondents against 
the appellants and Bbagwan Dutt Rant 
to inforoe a mortgage- bond executed by 
Bhagwan Dutt Rant who was the defendant 
No. 1 in the suit. 

The defence of the defendants other than 
the 1st defendant was that they did not 
exeoute the mortgage- bond and that they 
were not liable for it, inasmuoh as the 
debt was not incurred for the benefit of the 
joint family. The suit was, however, decreed 
against the 1st defendant. There was an 
appeal by the plaintiff, and the lower 
Appellate Court came to the oonolusion that 
it was immaterial whether it was neces- 
sary to incur the debt or whether the 
defendants Nos, 2 and 3 were benefited by it. 
The learned Judge thought that the liability 
of the defendants Nos. 2 ard 3 arose 
from a moral and religious obligation and 
they oould only exempt themselves by 
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showing that the defendant No. 1 need the 
money for an immoral purpose; and the 
learned Judge relied upon the oase of 
Bkagat Mai 8ahu v. Abdul Karim (1). 

It has, however, been now definitely 
established that the question of the pious 
duty of a son to pay the debts of a father 
does not arise during the lifetime of the father, 
see Sahu BamOhandra v. Bhup Singh (2). 
The Judioial Committee pointed out in that 
oase that "Under the law of the Mitak- 
shara, the family property owned by all 
the members of the family as oo- parceners 
oannofc be the subjeot of a gift, sale or 
mortgage by one oo-paroener except with 
the oonsent, express or implied, of all the 
other ao-parceners. Any deed of gift, sale 
or mortgage granted by one oo-paroener on 
his own aoaount of or over the joint 
family property is invalid, the estate is 
wholly unaffeated by it, and its entirety 
stands free of it. The power of the 
father in the capacity of manager and 
head of the family to alienate joint pro- 
perty for family necessity is no exception 
to this rule, since it i9 proper to imply a 
consent of all co-parceners to that aot of 
the one which suoh necessity has demanded.” 

In my opinion, therefore, the family 
property oould only be bound by the 
mortgage executed by the defendant 
No. 1 in favour of the plaintiff if only it 
oould be shown that there was a justify 
ing necessity for the debt, or that the e 
was an antecedent liability binding on the 
joint family property. The plaintiff did 
raise the question that there was a justify 
ing necessity for the loan. It is true that 
the Court of first instanoe has decided that 
issue against the plaintiff, but the plaintiff was 
entitled to have the opinion of the lower 
Appellate Court on that point. The lower 
Appellate Court, however, relying upon the 
oase reported as bhagat Mai Sahu v. Abdul 
Karim (l) thought that it was unnecessary 
to determine that point. 

I am of opinion, therefore, that this 
appeal must succeed and the o*se mast go 

(0 34 Tnd. Oas. 23; 20 0. W. N. 797; 1 P. L. J. 8& 
2 P. L. W. 430. 

1 2; 89 Ind. Cas. 280; 21 C. W. N. 698; 1 P. L. W. 
667; )6 A. L. J. 487; 19 Bom. L. R. 498; 28 C. L. J. 
1; 33 M. L. J. 14; (1917) M. W. N. 439; 2i M. L. T. 
22; 0 L. W. 213; 39 A. 437; 44 I. A. 126 (P. 


back to the lower Appellate Court for a 
determination of suoh issues as it did not 
determine. The appellant is entitled to 
the costs of this appeal, The eosts of the 
Courts below will abide the result and 
will be disposed of by the lower Appellate 
Court. 

It appears that the appellants have valued 
their appeal at Rs. 404-8, although the 
suit was valued at Rs. 809. The appel- 
lants say that they have valued their appeal 
as regards their share of tb$ decretal 
amount. It is obvious that being members 
of a joint Mitakshara family they have no 
speoifio share. Therefore, they oan only 
appeal as against the entire deoree. This 
decree will only be drawn up upon payment 
by the appellants of the proper Court-fees 
payable on Rs. 809. The appellants will have 
three weeks’ time for the payment of the addi- 
tional Court-fees. 

Appeal allowed . 


CALCUTTA HIGH COURT. 

Appeal from Appblutb DeoiEE No. 2 70 

OF 1916. 

Deotmber 3, 1919. 

t resent: — Mr. Justioe Chatterjev and 
Mr. Justice Panton. 

SUNDER KHAN — Dcfandant— Ap^eulvht 

versus 

MEAJAN OHAPRASHI — Plaintiff — 

Rb.»p>ndent. 

Muhammadan Law — Guardian, de facto, of minor, 
whether can transfer interest of minor *n immoveable 
property -^Transferee in possession, whether cam resist 
action in ejectment by minor. 

Under the Mohammadan Law a person who has 
the charge of the person or property of a minor 
without being his legal guardian, and who may, 
therefore, be conveniently called a de facto guardian, 
has no power to oonvey to another any right or 
interest in immoveable property which the trans- 
feree oan enforoe against the infant, nor oan snch 
transferee, let into possession of the property under 
an unauthorised transfer, resist an action in ejeot* 
ment on behalf of the infant as a trespasser. It 
follows that being himself without title, such trans- 
feree cannot seek to recover property in the posses, 
sion of another equally without title, [p. 236, col. I ] 
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Imambandi ▼. Haji Mutsaddi, 47 Jnd. Cas f>13; 
28 O. L. J. 409; 35 M L. J. 432 16 A. L. J. *00: 24 
M. L. T. 380; 24 0. W. N 60; 5 P. L. W. *76; 20 Bom. 
L. B. 1022; 46 0. 878; cl»19» M. W. N. 91; 9 L. W. 
618; 46 I. A. 73 (P. C), followed. 

Appeal against the decree of the Sab 
ordinate Judge, 2nd Court, Baokerganj, dated 
the 27th of July 1916, affirming that of the 
Munsif, 4th Court at Barisal, dated the 28th 
of February 1916. 

FACTS appear from the judgment. 

Maulvi A. K . Fail ul Eaq, for the Appel- 
lant. — This appeal arises out of a suit for 
possession after declaration of title. It is 
a case of dispossession by a fractional 
landlord and the question of special limita- 
tion arises. The lower Appellate Court 
baa disposed of the suit without recording 
a finding whether Madan Gazi had him- 
self a transferable interest and whether the 
mirash karsha is transferable or not, 
seoondly, whether the plaintiff has power 
to aot on behalf of the minor. 

So far as the first issue is concerned, it 
does raise a question of transferability. 
So the oase oannot be disposed of without 
recording a finding to that effect. The 
finding is that Madan Gazi was in possession. 
The issue is whether he was in posses- 
sion under the Kobala. The Kobala is 
to be proved. Mere certified oopy won't 
do. It is admitted without objection. 

With regard to the question of special 
limitation, I submit, on their own showing 
I am a fractional landlord. In the oase 
of dispossession by a fractional landlord 
the period of limitation is two years. So 
it comes under the rule of two years’ 
limitation. As regards the disposal of the 
minor's interest, I refer to Imambandi v 
Haji Mutsaddi (1). The oase is exactly in 
point. So I submit that the mother had 
no power to dispose of the minor's interest. 

Baba 8ure$h Ohanira Talukdar, for the 
Respondent. — There is no substanoe in the 
point of transferability raised by my 
learned friend. Mirash karshi is transferable. 
Besides the plea is not taken in the 
grounds of appeal. The question of special 
limitation does not arise here, as the suit 
was instituted within two years of the 

(1) 47 Ind. Cas SI?; °8 0 L A 6 M. L. J. <*22; 

)6 A L ». *00: 24 M L T. 38C; 24 0. W. N. f 0. 5 l\ 
L. W. 276; 20 Coin. L U. 1022; *6 C 873; (19l»; M. 
TT. N. 91; 9 L. W. 618; 46 I. A. 73 (P. 0.). 


alleged dispossession. The argument that 
the certified oopy of the Kobala is not 
admissible in evidenoe without calling for 
the original, has no force a9 no obj6otion 
was taken in the primary Court as to 
its admissibility. Provided the dooument 
is relevant, it is now settled law that 
objections as to the mode of proof must 
be taken at the time. 

As regards the last point that a Muhamma- 
dan mother has no right to alienate the 
minor’s right, without oertiBoate, the Privy 
Council oase has, of coarse, set the matter 
at rest. The appellant, however, does not 
gain anything thereby. 

Maulvi Fazl-ul-Huq, in reply — I give up 
the first point as it was not taken in 
the lower Court But I submit that the 
minor’s interest did not pass. 

JUDGMENT, — This appeal arises out of 
a suit for possession of the land in dispute 
on declaration of the plaintiff’s mirash 
karsha rights to the same by purohase 
from the heirs of one Madan Gazi. 

Various defences were raised by the 
defendant, one of them being that the 
plaintiff's purohase in respect of the 
shares of the minor daughters of Madan Gazi 
from their mother was void as she was 
not properly appointed guardian of the 
minors. That question was decided against 
the defendant in the Court below, and the 
plaintiff was given a decree in respect of 
the shares of the widow and the three 
daughters of Madan including the two 
minor daughters. 

Several contentions have been raised in 
this second appeal on behalf of the defend- 
ant-appellant. We do not think that 
there is anything in those contentions 
except that relating to the question of the 
validity of the sale of the minors’ shares 
by their mother. 

Madan Gazi left a widow, one son and 
three daughters, two of whom were minors. 
The plaintiff purchased from the widow of 
Madan her share, the shares of the two 
minor daughters and al-o the share of the 
other daughter who was of age. 

The question whether the sale of the 
minors 1 shares by their mother is void 
appears to be settled by the decision of 
the Judioial Uommit-ee in the oase of 
Imambandi v. Haji Mutsadli (1) and we 
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Deed cnly refer to a passage at page 427* 
where their Lordships observed as follows: — 
For the foregoing considerations their Lord- 
ships are of opinion that under the Muham- 
madan Law a person who has charge of the 
person or property of a minor without being 
his legal guardian, and who may, therefore, 
be conveniently called a ‘ de facto guardian ’ 
has no power to oor.vey to another aDy 
right- or interest in immoveable property 
whioh the transferee oan enforoe against 
the infant, nor oan suoh transferee, let into 
possession of the property under suoh 
unauthorised transfer, resist an aotion in 
ejeotment on behalf of the infant as a 
trespasser. It follows that, being himself 
without title, he oannot seek to recover 
property in the possession of another equally 
without title”. 

That disposes of the question, and the 
appeal will be allowed to the extent of 
the shares of the minor daughters of Madan 
Gazi, the result being that the plaintiff’s 
suit in respeot of the said shares of the 
minors amounting to 5 annas 12 gandas will 
be dismissed. 

Eaoh party will bear his own costs in all 
Courts. 

Appeal partly allowed, 

•Page of 28 C. L. J.—Ed. ' 


LAHORE HIGH COURT. 

First Civil Appeal No. 3349 of lsl5, 

January 28, 1920. 

Present: — Mr. Juslioe Abdul Raoof and 
Mr. Justioe Bevan-Petman. 

Musammat UMRAO BIBI and another 

— PLA1NT1FF8 — A PPELLANTS 

versus 

MOHAMMAD BAKHSH and others 
— Defendants — Respondents. 

Muhammadan Law — Denver— Presumption — Trans- 
fer in lien of dower, nature of— Punjab Alienation of 
Land Act ( XIII of HOOj, s. 4 — Adoption of a pro- 
fession, whether changes status — Member of agricultural 
tribe marrying non-agricult ural woman — Woman, 
whether acquires status of agriculturist. 

It must be presamed in the case of a Muhamma- 
dan marriage that dower wa* fixed, and it is 
open to the husband to increase the amount of the 
dower subsequent to the marriage, [p. 237, col. 2.] 

A transfer in lieu of dower is not a gift. [p. 2o7, 

{jol. 2.] 


The adoption of a profession oannot ohange. 
man’s status for the purposes of the Punjab Aliena- 
tion of Land Act. [p. 339, col. I.] 

Members of an agricultural tribe do not cease to 
hold that status if they adopt, or if their ancestors 
adopted, prostitution as a profession, nor can such 
adoption vary their custom in respect of inheritance, 
[p 23^, col. 2.] 

Obiter . — In the case of a Muhammadan belonging 
to an agricultural tribe marrying a woman not a 
member of such a tribe, his wife does not attain the 
status of belonging to his agricultural tribe, [p. 23°, 
col. 1.1 


First appeal from the decree of the 
Senior Subordinate Judge, Multan, dated the 
31st August 1915, dismissing plaintiffs’ 
olaim. 

The Hon’ble Mr. Fazl-i- Husain and Dr. 
Muhammad Iqbal, for the Appellants. 

The Hon’ble Pandit Sheo Narain, for the 
Respondents. 


JUDGMENT. — This appeal arises out of 

a fruit instituted by two widow?, Musammat 
Umrao Bibi and Musammat Jindwaddi, of ote 
Hamid Shah, a Gardezi Sayad, against 
Muhammad Bakhsh and Ali Muhammid, the 
minor nephews of Musammat Mughlani, 
deoeased, a third wife of the said Hamid 
Shah. There was a fourth wife Musammat 
Allah Wasai also deoeased. The plaintiffs 
are themselves Sayads, whilst the other two 
wives were of the prostitute olass. in the 
plaint the minor defendants are described as 
"Darkhan Kanjars”. It is admitted that 
Darkhan” is the same as "Tarkhan.” 
Hamid Shah, who came of an anoient and 
good family, atone time possessed consider- 
able landed estates, but by 1896 be was 
heavily in debt owing to extravagance and 
debauchery and by 1 897 he had to seek the 
assistance of the Insolvency Court. 

On the 1st October I8y6 Hamid Shah 
exeouted four deeds, one in favonr of eaoh 
of his three wives and the fourth in favour 
of his daughter by Musammat Allah Wa9ai. 
It should be noted that he did not marry 
Musammat Umrao Bibi till 1898. All four 
deeds were traisfers of land ard other 
property, but whereas the deeds in favour 
of Musammat Jindwaddi and Musammat 
Allah Wasai gave them only a life-interest, 
those in favour of Musammat Mughlani and 
his daughter purported to give them absolu l e 
ownership. The transfers in favour of his 
wives were in lieu of dowera and mainten- 
ance and that in favonr of his daughter was 
a gift becauss be had no male issue, W$ 
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are concerned in this appeal with the 
transfer to Musammat Mughlani, whioh was 
followed by mutation of names in the 
revenue reoords in her favonr. 

Hamid Shah died in 1900 and on the 4th 
April 1911 Musammat Mnghlani gifted a 
part of the property, so transferred to 
her, to her brother’s sons, the present 
defendants, and it is the part so gifted 
whioh is the subject of the present suit 
and appeal. After Musammat Mughlani’s 
death suoh portions of the property as had 
not been disposed of by her were mutated 
in the names of the plaintiffs, the surviving 
widows of Hamid Shah. 

The lower Court, holding that the 
transfer to Musammat Mnghlani was a 
genuine transaction, that she became 
absolute owner of the property conveyed 
to her by Hamid Shah and that, her 
nephews being members of an agricultural 
tribe, the gift to them was valid, dis- 
missed the suit. The plaintiffs, therefore, 
appeal. 

It is admitted by both parties that 
Hamid Shah was governed by custom. 
For the appellants it is contended that the 
•ouveyanoeto Musammat Mnghlani was merely 
a colourable transaction to defeat creditors 
and to save the property from their hands, 
that it was not intended to take effect as 
a transfer of the property conveying absolute 
rights to her, and that this was apparent 
from the facts that Hamid Shah was heavily 
indebted, that he shortly after applied to be 
deolared an insolvent, that the property was 
considerable and substantial, that there was 
do ostensible reason for the transfers to his 
wives other than insolvency, that all the 
deeds were executed on the same day, that 
there was no evidence of any dower having 
baen fixed in the case of M usammat Mughl- 
lani or showing the amount of it and that 
possession as contemplated in the deed was 
not given. The further contention that the 
words in the deed "and I have been left no 
oonoern or connection whatever, nor shall 
have I any with it” qualify the preceding 
words granting, absolute ownership and 
mean that Musammat Mnghlani was granted 
absolute ownership so far as he, Hamid 
Shah, alone was concerned, may convenient- 
ly be dealt with first. We see no foro3 
whatever in.tbis last contention. The pre- 


m 

oeding words "From to-day my wedded 
wife aforesaid shall be the absolute owner 
of the property Fettled” are dear and have 
a definite meaning and the subsequent words 
are merely an amplification. They in no 
way qualify the absolute ownership granted. 
In the oases in whioh Hamid Shah intended 
to convey a life-interest he expressed him- 
self differently. It is true that in the deed 
the following words ooour ' and have put 
her in its (property transferred) actual 
possession through the management (wrongly 
translated as guardianship) of Syad Shah 
Nawaz Khan,” and we do not know whe- 
ther the property was so managed or not, 
but it is proved and admitted that Hamid 
Shah caused mutation to take place in 
Musammat Mugblani’s name. That dower 
was fixed must be presumed, and its amount 
is immaterial beoause a Muhammadan hus- 
band can increase it. The creditors never 
objeoted to the transfer and never challenged 
it. The mere faot that Hamid Shah was 
heavily indebted does not necessarily imply 
that he was not desirous of making ample 
provision for his wives. It by no means 
follows that he intended to retain his 
rights in the property. The fact that he 
granted Musammat Mnghlani and hi3 daughter 
absolute ownership is probably beoause the 
one was his latest and most loved wife 
and the other was his daughter. For the 
above reasons we agree with the lower 
Court that the deed oonveyed absolute 
ownership to Musammat Mnghlani, 

The next contention is that the gift, 
not having been followed by possession, is 
invalid. The possession subsequent to 
1900, it is urged, was based merely on 
the rights of a widow. It is clear, how- 
ever, that Musimmat Mughlani held the 
property transferred to her from 1900 by 
virtue of the deed. A transfer in lieu of 
dower is not a gift. Under the oirou instan- 
ces of the oase we see no foroe in the 
contention. Hamid Shah did all he could to 
give effeot to the transfer. 

The .contentions moat strongly pressed 
before as, however, are that Musammat 
Mughlani was a Kanjari, that on her marriage, 
with Hamid Shah she beoame a .membar 
of his tribe, in other words, a Gardezi 
Sayyadani and continued as such after his 
death, that by a notification under the 
Punjab Alienation of Land Act the Gardezi 



238 


INDIAN CASES. 



UMR10 BIBI 15. MDH4MMAD BAKHSB. 

Sayyads were deolared members of an 
agricultural tribe and that as snoh Musam- 
mat Maghlani was not legally competent to 
alieoate land to her nephews, who were 
Kaojars and not members of an agrionl- 
tnr&l tribe and that, therefore, her gift to 
them was void. The contention that a 
woman, who is not a member of an agrionl- 
tnral tribe, becomes a member of or belongs 
to suoh a tribe by her marriage to a man 
who is suoh a member, is, so far as we 
are aware, a novel point, and Counsel have 
been unable to cite any authorities. If by 
her marriage to a Muhammadan (and it is 
to be noted that the question is limited 
to Muhammadans beoause the oast of Hindus 
and others may be different) who is a 
member of an agricultural tribe, a woman, 
not a member of an agricultural tribe, does 
not become a member of the agrionltnral 
tribe, as oreated by Statute, to which her 
husband belongs, it follows that the husband 
cannot transfer to her though his own 
wife, whether by dower or gift, any agri- 
cultural land except by the sanction of the 
Collector. This, however, may be the policy 
of the law and the result in no way affects 
the law if it is dear. 

In the present case Hamid Shah transferred 
the property to M usammat Mughlani before 
the Punjab Alienation of Land Aot was enact- 
ed and, therefore, the validity of the transfer 
to her on the ground that she was not a 
member of an agricultural tribe cannot be 
attaoked. The transfer to Musammat Magh- 
lani was in any case valid and it follows 
that if she was not originally a member of 
an agricultural tribe and did not acquire 
that status by her marriage, the gift to 
her nephews was valid. On the other hand, 
if she was not originally suoh a member 
and became such by her marriage and the 
nephews are not members of an agricul- 
tural tribe, it follows that the gift to them 
is invalid. 

For the appellants it is contended that 
the defendants have not proved that they 
are Langah Jats, an agaicultural tribe, as 
claimed by them and it is urged that, 
even if the ancestors of the defendants 
were originally Langahs by caste or tribe, 
beoause the family has for four generations 
adopted the profession of prostitution, 
it has now merged into the tribe of 
£a '.liars of the Multan Tahail, a tribe 


recognised as s'loh in the extraot from the 
riicai i-am wherein the special onstoms 
relating to inheritance in the case of the 
members of the Kaojar tribe who pay land 
revenue are set forth. It is urged that 
the Kaojars of Multan, whatever their 
original tribe may have been, have been 
recognized as a tribe oalled Kaojars with 
customs speoial to themselves and that in the 
course of evolution the members of the 
family of the defendants, including Musam • 
mat Maghlani, even if they were originally 
Langahs, ceased to belorg to that tribe and 
became members of ^the tribe of Kaojars, 
wbioh is not an agricultural tribe. The 
answer to this argument is that the ex- 
traot is expressly limited fo Kan jars paying 
land revenue and relates only to inheritance, 
aud no authority is quoted for the assertion 
that, for the purposes of the Panjab Alie- 
nation of Lani Act, members of an agricul- 
tural tribe cease to hold that status 
if they adopt, or if their ancestors 
adopted, prostitution as a profession, or 
vary their ou9tom in respect of inheritance. 
It is true that the defendants have 
failed to prove that they are related to 
the Langahs of Leiah, several of whom have 
also adopted prostitution as a profession. We 
oannot attach any importance to a mere 
assertion of a witness to that affect. But 
it is proved by a deed of l87o, long be- 
fore any question arose on the subject-, chat 
the caste of the father of Musammat Magh- 
lani was then described as Langah Darkban 
Kanjar. The same description is given in 
many desds subsequent to 1900, a fact 
which is attaoked on the groand of the 
passing of the Pud jib Alienation of Land 
Aot. There may be some foroe in this 
attack bat it oannot apply to the deed of 
1678. The appellants also rely on a 
number of deeds in whioh the father of 
Musammat Maghlani is described merely as 
Darkban Kao jar. The explanation of 

this appears to be that the ancestors of 
the defendants took to the occupation of 
carpenters before that of prostitution and 
the fact oannot detract from the import- 
ance of the description in the deed of 
1878 . 

Prior to making the gift to her nephews 
Musammat Maghlani desired to remove any 
doubt as to its validity, and whilst claiming 
that her own family were members of. 
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(he Langah tribe, she referred the matter 
to the Oolleotor and asked for sanotion to 
the alienation in ease it was oonsidered 
that she was not oompeteot to make the 
gift without such sanotion. The Collector 
referred the matter to a Revenue Officer 
for enquiry and, on the latter’s report that 
the family belonged to the agricultural 
tribe of Laugahs, refused the sanotion on 
the ground that sanotion wa9 unneoes- 
sary. 

After a consideration of all the facts we 
are of opinion that the defendants have 
proved that their anoestors belonged to 
the agricultural tribe of Langahs and that 
they themselves have not lost that statutory 
status by virtue of the family having 
adopted the profession of prostitution for 
some generations. With regard to our find- 
ing that no loss of status has ooourred, 
no authoiity has been cited to the oontrary. 
On the other hand, we have an instanoe 
on page 255 of the printed reoord of a 
landowner described in the revenue records 
as "Caste Jat Langah known as Kanjar,” 
It is obvious that the adoption of a pro- 
fession cannot ohange a man’s tribe for the 
purposes of the Punjab Alienations of Land 
Act. To hold so would be to defeat the 
provisions of the Aot. No authority has 
been shown that, because a man’s mother 
or grandntotber adopted a profession, the 
members of whiob, as a community, 
have adopted oertain special oustoms of 
inheritance suggested, or brought about, by 
that profession itself, be oeases to belong 
to a tribe oreated by Statute. We are 
inolined to hold that in the case of a 
Muhammadan belonging to an agricultural 
tribe marrying a woman not a member 
of such a tribe, his wife does not attain the 
status of belonging to his agricultural tribe, 
but it is not necessary for the purposes of 
this appeal to decide the point. 

For the above reasons we dismiss the appeal 
with costs. 

Appeal dismissed. 

I 
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LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 110 or 1918. 

Jnly 7, 1^19. 

Present ; — Sir Daniel Twomey, Kt., 
Chief Justice, and Mr. Jnstioe Maung Kin. 

ELLERMAN RlCE MiLLS, Limited- 
Defendants— Appellants 

V6T8U8 

PE GYI and others — Plaintiffs— 

Respondents. 

Contract Act (IX of 1*72), s. 108, excep. 1 — Mate's 
receipt, whether document shotting title to goods~ 
Paddy entrusted to miller for milling and tale — 
Possession, nature of. 

A mate’s receipt is not a document, showing tit!© 
to goods within the meaning of exception I to seofcion 
10b of the Contract Act. [p. cols. I«fe 2; p. 246, 
col. 2.] 

Where paddy is entrusted to a miller for milling 
and he is authorised to sell the rice, hie possession 
of the paddy is not such as would entitle him to 
pass a good title to it within the meaning of 
exception 1 to section 108 of the Contract Act. 
[p. 2 a 3, col. 2.] 

Mr. Keith, for the Appellants. 

Mr. J. A. Maung Qyt, for the Respondents. 

JUDGMENT. 

Maong Kin, J. — Plaintiff-respondent, 
Maung Pe Gyi, and his wife Ma Saw Kbin sued 
Maung AuDg Ba and defendants- appellants for 
the value of 5,080 baskets of paddy belonging 
to them, whioh they alleged had been wrong- 
fully sold by Aung Ba to defendants* appel- 
lants, and obtained a decree for Rs. 8,255-5 0 
with oosts. The 6uit was defended by defend- 
ants appellants but not by Aung Ba, who 
gave evidence in favour of plaintiffs. 

Pe Gyi*6 oase is as follows:— On 17th 
July 1915, Aung Ba asked Pe Gyi a$ 
Wakema, where Pe Gyi was residing, to 
help him by giving him paddy to mill 
at his mill oalled the Tara Rice Mill at 
Kemmendine. Pe Gyi put him off as he 
was too busy with arranging for the 
reoeption of oertain Pongyis who were 
ezpeoted shortly at Wakema. On the 
20th Jnly 1915 the Pongyis arrived at 
about lU-bO in the morning and were 
taken to Pe Gyi’s Kyaung. In the after- 
noon about four Pe Gyi arranged with 
Aung Ba to give him 7,500 baskets of 
paddy to be milled at his mill. Next 
day (21st July) Pe Gyi asked the agents 
of the Irrawaddy Flotilla Company for 
flats, with the result that flat No. 5 with 
the carrying oapaoity of 5,000 baskets of 
paddy was obtained. Pe Gyi’s paddy waq 
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at Kyigyaung, a village some miles distant 
from Wakema. He sent Maung Po Te, 
bis son-in law, and Mating Po Thet to 
Kyigyanng to attend to the loading of 
the paddy in the flat. Po Kyun and 

Maang Nyun, who were Aang Ba’s men, 
were present at the loading. Under 
instructions from Pe Gyi, Maung Po Te 
asked Maung Kyun for a note showing' 
that the paddy was taken to be milled and 
got Exhibit A (61ed in the record of this 
suit) signed by Maung Kyun. This was 
on the 26th July 1915, when the flat 
went away to Rangoon in oharge of 
Maung Kyun and Maung Nyun and on 
27th July 1915, Pe Gyi reoeived Maung 
Kyun’s note and the mate’s reoeipt (Ex» 
hibit A of the oriminal reoord). Pe Gyi 
paid the oooly hire for loading the paddy. 
On 28th July 1915, Pe Gyi sent Maung 
Pan to Aung Ba at Rangoon with instruo* 
tions to hand over the mate’s reoeipt to 
Aung Ba after receiving from Aung Ba a 
note showing that the paddy was given 
for milling only. About the 4th or 5th 
August, Pe Gyi came to Rangoon and 
found Maung Pan was ill with dysentery 
and that Aung Ba had obtained the 
mate’s reoeipt from Maung Pan without 
giving the reoeipt he wanted for it. 
Attempts were then made to get into 
sommunioation with AuDg Ba, but the 
latter was not found until five or six 
days afterwards when he gave Pe Gyi 
Exhibit C, . whioh runs thus: “I beg to 
inform you, U Pe Gyi. As regards your 
5,000 baskets or more of paddy Mr. 
Aohard said, I want paddy, you must 
give me this paddy; if he oomes after* 
wards I shall settle prioe and take it; 
even if I am sued I shall defend. So 
saying he took away the reoeipt (or bill 
of lading), and he had the paddy measured 
at his mill. If you do not believe that 
Aohard took (the paddy) in this manner 
please ask Maug Kyun and Po Nyun, 
Sir.” Pe Gyi then went to the Irrawaddy 
Flotilla Company’s Offioe and learnt that 
the flat bad been sent to defendants* 
appellants’ mill at Dawbong. • Next, Pe 
Gyi went to see Aohard who was in 
oharge of tbe mill at Dawbong. The 
resalt was a soene between Pe Gyi and 
Aohard. After this Pe Gyi decided to 
prosecute Aung Ba and Aohard, and on 
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30th August filed a oomplainfc before the 
Distriot Magistrate, Rangoon, against both. 

Defendants-appellants’ oase is as follows. 

Aung Ba was their broker, but on the 
9th June they had oeased to give him 
advanoes as "he owed them money. On 
the 3 1st July he bronght them the mate’s 
reoeipt, and they made a special advance 
of Rs. 1,500 against the paddy covered 
by it. They endorsed the reoeipt and 
had the flat brought to their mill. They 
took the paddy and set off its value 
against the advance on it and the debt 
whioh Aung Ba had previously owed; 
they did not trouble aboat the name given 
in the mate’s reoeipt, as the oustom of 
the trade was to treat the person in 
possession of the reoeipt as owner of the 
goods; they brought the paddy from that, 
person and had paid him; they are, there* 
fore, not liable for the paddy to the 

person who afterwards turns -out to be 
the real owner. 

Previous to the institution of this suit, 
Pe Gyi had unsuccessfully prosecuted 
Aung Ba for oriminal breaoh of trust in 
respect of the paddy. Pe Gyi bad also 
endeavoured to add Aohard of Ellerman’s 
as a oo aooused with Aung Ba, but the 
Magistrate deolined to issue any process 
against him. In that oase Aung*Ba was 
held to have established that he had 
bought the paddy on eredit. In this suit 
after some evidenoe was recorded by the 
trial Court, the evidenoe in the. oriminal 
oase was treated by oonsent of parties as 
evidence in the suit. 

The following facts may be taken to 
have been admitted or proved:— Pe Gyi 
asked for the flat; the paddy was loaded 
under the superintendence of his ,meD; 
he paid the oooly hire for the loading 
of the paddy; the mate’s reoeipt was in 
his name; he sent it to Aung Ba in 
Rangoon. These are facts whioh would 
constitute prima facie evidenoe of the 
ownership of the paddy in Pe Gyi. but 
in view of the defenoe they are rot in 
themselves sufficient. It may well be that 
Pe Gyi did all thene aots at the request 
and on behalf of Aung Ba. But as these 
are usually the aots of an owner, it is 
more likely than . not that they indicate Pe 
Gyi as the owner. Then we have the fact 
that Aung Ba had paid nothing for tbe 
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paddy, not even earnest mine?. This h 
an nnnsnal feature in a aata of pvdiy, it 
being nsnal lor the buyer to giva earnest 
money or make some part payment. In 
my opinion this goes to strengthen the 
prima facie evidence. It has been pointed 
Qat ~by the learned Counsel for the appellant 
that the flat left Kyigyaung in oharge of 
Aung Ba’s men and that the fast indi- 
cates that Anng Ba was the owner of the 
paddy. I do not think that that 
neoesaarily follows, for, assuming the paddy 
was entrusted to Aung Ba, there was 
nothing peoaliar in his men taking charge 
of it. Pe Gyi produced three witnesses to 
prove the arrangement he alleges to have 
been made in the afternoon of the 20th 
July. They are Hein Tuck, Po U, and 
Po Shein. It is not contended that any 
of them is not respectable or that for 
some speoial reason affecting their posi- 
tion in life they should be discredited. 
The only argument advanced against their 
testimony is that they were witnesses 
who dropped in casually and happened to 
be present to hear a most important 
conversation concerning a transaction in 
whioh they themselves had no interest. 
Hein Tuck arrived with the Pongyis; Po 
U and Po Shein were residents of Wakema; 
these facts are not disputed. Hein Tuck’s 
'presence at Pe Gyi’s bouse after the 
comforts of the Pongyis had been seen to 
at the Kyaung wes not unnatural, nor was the 
presence of Po U and Po Shein, for the visit 
of the Pongyis was an important event and 
friends and acquaintances of Pe Gyi would 
go to see him — some to get news of the 
Pongyis, some to tell him that they wished 
to join him in his work of merit and so 
forth. And so far as Pe Gyi was con- 
cerned he was at leisure, as the Pongyis 
had been duly accommodated at his Kyaung, 
and there was no reason why he should 
have delayed the transaction of the business 
•whioh bad been postponed. Under these 
oiroumstanoes I do not think it would be 
Tight to say that these three witnesses 

were casual witnesses and that their 

««• 

testimony should bs treated in the way 
each' witnesses are usually treated. We 
have also the evidenoe of Maung Kyaw 
Ta, who was at Wakema on the 20ch 
July. 0e is a broker of Rangoon and had 
gone there to buy paddy. He say* he 
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mat Aung B* there and that Aung Ba 
told him that he had come to take paddy 
from Pe Gyi for milling. There is also 
the evidence of Maung Pan, who waa sent 
to Rangoon with instructions to get a 
receipt from Aung Ba showing that 
the paddy was for milling and that Aung 
Ba confessed he had done wrong in selling 
the paddy. The defenoe seeks to discredit 
the^e two witnesses on the ground that 
they were not produced before the District 
Magistrate. They proved what is known 
as admission evidence, whioh is generally 
considered to be of very little valae and 
there is nothing unusual in Counsel dis- 
carding such evidenoe at a trial, espeoi-. 
ally as in this case he had prodnoed 
documentary evidenoe of the admission 
admitted to be correct by the opposite 
party (see Exhibit C). In my opinion the 
mere fact that a witness was not called in 
another oase is not saffioient to lead to 
the conclusion that his evidenoe has been 
manufactured afterwards. Maung Pan’s 
evidence is important, as showing that he 
was sent by Pe Gyi with the mate’s 
receipt instructed as alleged. It is proved 
by Kyaw Ya’s evidenoe that Maung Pan 
did not want to part with the mate’s 
reoeipt unless he got a receipt showing 
it was for the purpose of being milled and 
that Maung Pan handed the mate’s reoeipt 
to Aung Ba, because Maung Kyaw Ya 
himself innocently assared him that the 
custom was to give a receipt after the 
paddy had been measured. 

I now oome to a consideration of Exhibit 
A filed in the record of the suit. The 
fact that it was given by Maung Kynn 
is sworn to by Po Te and Po Thet. In 
the criminal oase Maung Kynn denied 
having signed it. Aung Ba says Po Kynn 
was his man. Po Kynn denied tbat he 
was Anng Ba’s man. But I do not think 
it is seriously contended that he is right. 

It is difficult to see why he attended to 
the loading of the paddy, and why he sent 
the telegram Exhibit 7 (oriminal record) 
informing Anng Ba of the doming of the 
flat by the Wednesday steamer, if he was 
not Aung Ba’s man. I do not, therefore, 
consider that Po Kyun’s evidenoe is reliable. 

It has been argued that if tnis Exaibit 
A had been given by a servant of Aung 
Ba, there woald be no neoessity for Pe 
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Gyi to get another reoeipt of the kind 
from Aung Ba. In my opinion Pe Gyi’s 
idea was that it would be better to get a 
reoeipt from Anng Ba himself and that 
he had done only what was possible in 
taking Exhibit A from Mating Kyun. In 
my judgment the evidenoe does not justify 
the finding that Exhibit A is a forged 
document. Against Pe Gyi a letter dated 
the 12th July, Exhibit 2 (criminal record), 
was produced. This was said to have 
been written by Pe Gyi and sent to Aung 
Ba by the hand of Maung Po Oh. Pe 
Gyi denies having written it. There is 
only the evidenoe of Po Ob, Aung Ba’s 
uncle and employee, to show that Pe Gyi 
bad written it. I do not think under 
these oiroamstanoes the letter oan be held 
to have been proved. If proved, it would 
show that on the 12th July Pe Gyi 
expressed a desire to sell 7,500 baskets 
of paddy. . 

I now oome to the telegrams whioh are 
alleged to have passed between Rangoon 
and Wakema. Exhibit 3 of the criminal 
record is said to be from Maurg Pe Gyi 
to Aung Ba. It is dated 15th July and 
runs thus: ' Detained without selling paddy 
at 170 rupees reply.” In the first plaoe 
it is not easy to ascertain the meaning of 
this telegram. It may imply that the 
sender wished to sell the paddy to Aur.g 
Ba or that the sender had decided not to 
sell, but to retain it for some other pur* 
pose. But I do not think it is necessary 
to pay any attention to it as it has not 
been proved : Pe Gyi denies having sent 
it. The next telegram is Exhibit 4 of the 
same reoord. It purports to be from Po 
Oh to Maung Ba. There is evidenoe to 
show that Aung Ba is sometimes called 
Maung Ba, so it may be taken as having 
been addressed to AuDg Ba ; it is dated 
15th July and runs thus: “ Ko Pe Gyi’s 
paddy 10,000 at 170 if buy send money 
1,500 urgent.” Po Oh says he sent this 
telegram. If this telegram represented the 
true state of affairs it certainly means that 
on that date Pe Gyi was likely to sell 
his paddy at the rate of Rs. 170. But 
beyond Po Oh’s evidenoe there is nothing 
to show that the telegram did so. Exhibit 
5 of the same reoord is another telegram 
dated lath July. It purports to be from 
Aung Ba at Wakema to himself at 
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RaDgooD. It ruoa thus: “ U Be Gyi paddy 
settled oomiDg next steamer.” This may 
represent either of the two positions taken 
up by the parties in this case. Exhibit 6 
of the same reoord is another telegram 
from Aung Ba at Wakema to himself at 
Rangoon: " Send Po Nyun to Wakema. 
This 19 of no importance. Exhibit 7 is 
another telegram from Maung Kyun to 
Aung Ba. I have already discussed what 
bearing this telegram had on the question 
of what part MauDg Kyun took in the 
transaction. Even supposing Exhibits 3, 4 
and 5 indicate that Pe Gyi wished to sell 
his paddy to Aung Ba, it does not neces- 
sarily follow that be eventually sold it to 
Aung Ba. We may for the sake of argu- 
ment assume that Pe Gyi had asked for 
earnest money to the amount of Rs. 1,500. It 
is oommon ground that no money had 
been paid in respeot of the transaction, 
therefore, it iB very likely that the transac- 
tion fell through, and after that it may 
well be that Pe Gyi did the best thing under 
the oironmstanoes, i.e. t he sent the paddy 
to Rangoon to be milled. Then again we 
find that Aung Ba bad closed bis mill 
from the month of April and the evidence 
tends to show that it wa9 still closed in 
July. It is also dear that he owed a 
large sum of money to Ellerman’s who 
had ceased to do further business with 
him. If the telegrams, Exhibits 3, 4 and 
5, were sent by some one at the instigation 
of Aung Ba without the knowledge of Pe 
Gyi, it may well be that Anng Ba had 
been making evidenoe in his own favour 
in order to shield himself against the 
consequences of his design to cheat Pe Gyi. 
It is quite possible under the oironmstanoes 
I have stated for Aung Ba to have the 
telegrams sent with the intention of making 
use of them afterwards in his own favour. 
In my opinion it will not be right to 
make use of these telegrams against Pe 
Gyi from any standpoint whatsoever. 

The learned Counsel for Pe Gyi states 
that he does not support the allegation 
of collusion between Aung Ba and Mr. 
Aohard or any of the allegations made 
by Aung Ba himself on oath against Mr. 
Aohard. So that the oase as against 
Ellerman’s stands thus ; Aung Ba brought 
the mate’s reoeipt to them ; as usnal 
they treated him as the owner of the 
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paddy and so bought it from him and 
p aid „ h !“- As 1 ha 7 9 held the paddy was 

k 9> ( * U09 ^ on ^ or consideration is 

whether the mate’s reoeipt was a dooument 
of title and whether the goods passed upon 
its transfer. It has been held in Natcheappa 
Ohetty v. Irrawaddy Ilolilla Company Ltd. (1) 
that a mate’s receipt of the kind in ques- 
tion is not negotiable and that property 
in the goods oovered by it does not pass 
npon its transfer. The learned Counsel for 
the appellants has referred us to the ease 
ot Lamdas Vithaldas Durbar v. Amerchand 
of Co. (-J. That is a later ease than the 
one above oited. In that case a railway 
reoeipt was in question, and it was held 
that the dooument was a dooument of 
title within the meaning of sections 108 

Indian Contraot Aot. 

The Privy Counoil laid it down that the 

teat is whether th6 dooument in question 
is used in the ordinary oourse of business 
as proof of the possession or oontrol of 
goods or authorizing or purporting to 

authorize, either by endorsement or deli- 
very, the possessor of the dooument to 

transfer or reoeive the goods thereby 
represented, and their Lordships held that 
the railway reoeipt in question satisfied 
that test. In this oase the previous oase 
was not referred to at all and it appears to me 
that the two oases were entirely different. 
The mate’s reoeipt in the former oase, 
as indeed the mate’s reoeipt in the oase 
before us, did not oontain any oonditions or 
olause showing that the goods oovered by 
the dooument would pass by its mere 
transfer. The railway reoeipt in question 
m the later Privy Oounoil oase does, ao- 
oording to its oonditions, pass by delivery. It 
has been pointed out that it has been estab- 
lished that it is the oustom for the millers 
not to pay any attention to the name given 
in the mate’s reoeipt, but to look to the 
person who brings it and to treat him as 
the person entitled to sell the goods, and 
that the question whether the mate’s 

(1) 22 Ind. Cat. 311, 7 Bur. L. T. 40, (1914) M. W. 

N * 457, 12 A.. L. J. 211, 16 M. L. T. 
J® 8 * 19 b. J- 266, 16 Bom. L. B. 298, 41 0. «70 

(a) 8 ®™. °m. 964, 20 0. W. N. 1182,(1916)2 
M. W. N. 110, 18 Bom. L. B. 670, 20 M. L. T. 194, 31 
M. L. J. 641, 4 L. W. 842, 14 A. L. J. 1046, 86 L J 

Hi r‘ 3201 40 B * m 33 T> L * * *** 

43 1. A. 164 (P, 0,), . . 


reoeipt is negotiable must be considered 
not only with reference to the contents of 
the dooument, but also in aooordanoe with 
the established ou&tom of the trade. On 
referenoe to Mr. MoCraken’s evidenoe, I 
find that the millers have dealt with goods 
oovered by mate’s reoeipts like the one in ques- 
tion only where their own brokers brought 
them. Mr. MoCraken olearly states that 
they would not deal with anybody and 
everybody who brings a mate’s reseipt. 
That being the oase, it is unneoessary to 
pay any attention to the so-oalled oustom. 
The result is that Aung Ba’e possession 
of the paddy was a qualified possession and 
is not proteoted by Exoeption 1 to seotion 
108 of the Contraot Aot. See Greenwood 
v. Holquette (3). It has been pointed out 
that Aung Bain his evidenoe stated that 
he was to mill the paddy and then sell 
the rioe. Nobody else in the oase says 
that those were the terms of the entrust- 
ment. Pe Gyi does not say a word to that 
effect. But it has been contended that 
Aung Ba is Pe Gyi’s witness and that, there- 
fore, Aung Ba’s evidenoe on this point oan 
be used against Pe Gyi. I do not agree. 
In my opinion Aung Ba’s evidenoe should 
be put aside and Pe Gyi must stand or 
fall on the other evidenoe in the oase. In 
that view of the oase it would not be 
fair to rely on the portions of Aung Ba’s 
evidenoe whioh go against Pe Gyi, and dis- 
card those portions whioh may be in his 
favour. But even supposing that those were 
the terms upon whioh the entrustment was 
made, Aung Ba had no power to sell the 
paddy. Therefore, it oannot be oontended 
that the sale by him to Ellerman’s was 
authorized by Pe Gyi, 

For the above reasons I would dismiss 
the appeal with oosts. 

Twomey, G. J.— In this oase the main 
question is one of fact, vie., whether P e 
Gyi sold his paddy to Aung Ba on credit 
at Wakema in July 1915, or whether he 
entrusted it to Aung Ba to mill into rice. 
That question was considered by the Die* 
triot Magistrate, Rangoon, who tried Aung 
Ba for original brea.h of trust io respeat 
of this paddy and the District Magistrate 
deoided that Aung Ba bought the paddy 
The learned Distriot Judge has now arrived 

(3) 12 B. L. B. 42, 20 Yf, R. 467, 



i 44 


INDIAN CASES, 


[1I2C 


EILERMAN RICE MILLS LTD. V. PE UYI. 

at the opposite conclusion on virtually the 
same evidence. The only material differ- 
ence is that Aung Bs, having obtained an 
acquittal in the oriminal case by satisfy- 
ing the District Magistrate that he had 
bought the paddy, has now taken the side 
of his former proseoutor and admitted that 
he received it only for milling. He ex- 
plains that he had to put up a false 
defenoe in the Magistrate's Court for the 
simple reason that he bad no true defenoe 
to the oharge. Aung Ba’s evidence is 
dearly tainted and the issue must be decid- 
ed on the other evidenoe, oral and docu- 
mentary, and on the probabilities. Tbe 
burden rests on the plaintiff of proving the 
transaction to have been a mere bailment 
for milling, as he alleges. 

Tbe plaintiff produced three witnesses as 
to the arrangement alleged to have been 
made on tbe 20oh July with Aung Ba to 
mill the paddy. The Distriot Magistrate 
regarded them as casual witnesses, but I 
aonour in my learned colleague’s remarks on 
this point and 1 think their evidenoe is 
entitled to considerable weight. The Dis- 
trict Magistrate pointed out that this evi- 
denoe is inconsistent with the telegrams 
produced by Aung Ba, for the telegrams 
would show that whatever the arrangement 
•was between Pe Gyi and Aung Ba, it was 
completed before midday on the i.0ch 
•July, while Pe Gyi's witness gives the time 
of the oral arrangement between Aung Ba 
and Pe Gyi as 4 or 5 p. m. on the 20th uuly. 
The telegrams certainly appear to present 
an obstacle to the plaintiff’s case. 1 ieter 
especially to the telegram Exhibit 4 in the 
Magistrate’s Court ot the 15th July sent 
by AuDg Ba’s unole Po Oh from vVafcema 
to Aung Ba at Hangoon and Aung Ba’s 
two telegrams Exhioits 5 and b of l9ch 
and 20cb July to himself- at Rangoon, 
Po Oh’s telegram says tnat Pe Gyi has 
10,000 baskets tor sale at Rs. hOaai tnat if 
Aung Ba wants it, ne should send R«. 1,5 Jo 
presumably as earnest monsy. Aaug 
Ba did not send Rs. 1,500, out he came 
Himself to WaKe.na, aod we hud him there 
on tne A9cu and 20tu sending te*egrami to 
Rangoon, wmcn appear to mean tnat he 
Has settled witn Pe Gyi aud taat tbe 
paddy was to bs tafceu to Rangoon. As 
regards Po 0«i’s telegram and to Oa’s evi- 
dence, X tmu* R 18 a reasonable explanation 


that Po Oh was really trying at first to 
buy paddy for Auog Ba and that Pe Gyi 
was not unwilling to sell. Po Oh admit- 
tedly tried to buy paddy. (Vide evidence 
of plaintiff’s witness Po Shein in the Magis- 
trate’s Court.) The plaintiff denied send- 
ing the letter Exhibit 2 by Po Oh to 
Aaug Ba on 12th July intimating that he 
had paddy for sale. Let it be assumed, 
however, that he really wrote this letter 
and is afraid to admit it; it does not 
follow that he soli the paddy in ques- 
tion to Aung Ba. Aung Ba did not bring 
the earnest money, and it is highly im- 
probable that he could have bought the 
paddy withoat paying earnest money. Po 
Oh’s explanation that Pe Gyi excused 
payment ot earnest money a3 he 19 a 
relation of Aung Ba, appears to bs alto- 
gether unfounded. The assumption that Pe 
Gyi has oonoaaled earlier negotiations for 
selling the paddy would explain Exhibit 
2 and the earlier telegrams. As regards 
Auug Ba’s telegrams to himself of the 19th 
(“D Pe paddy settled coming next steamer”) 
and 20th (“Send Po Nyun to Wakema”). 
I am unable to attaoh any material signi- 
ficance to them or to their dates. Aung 
Ba may well have sent these telegrams 
anticipating that Pe Gyi would let him 
take the paddy for milling though he 

was unwilling to sell it on oredit. It 
seems unnecessary to oredit Aung Ba 
with a design to prepare false documentary 
evidence in sapport of a projected fraud. 

On the other hand, the oral evidence 
produced by Aung Ba in the Magistrates 
Court to prove the sale to him 
Wakema does not inspire confidence. P? 
Oh is his unole and Po Kyun is bis 
employee. In the Magistrate’s .Court 

they supported Aung Ba’s defenoe, a 

defence which he now entirely 

pudiates, and they were not examined in 
tne District Court. Po Kyau in supporting 
the defence in the criminal case dame? 
that the signature on Exmbit A ( Dis crio^ 
Oonr* record) is his. Tne evidence that 
ne did aiga ic is that of Pe 
in-law Pe f« who wrote the bo&Jg 
Exoioio A and Po 'Toet who took exhity* 
A trom tne paddy loading place at K/i^y 
aung co Pe Gyi at Wakema. I tQin**^ 

aro (labilities ate . in fiyoac of » 
of some kind being reqaired . by W * 
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for none of his men wore going with the 
paddy flat to Rangoon and in these oiroum- 
stances, it wonld he natural to takp an ack- 
nowledgment from AnDg Ba’s men, whether 
the paddy was going to Rangoon to be milled 
as Pe Gyi’s paddy or whether it had been 
sold to Anng Ba on oredit The District 
Magistrate’s suggestion that Po Kyun may 
have signed Exhibit A without reading it 
is far-fetched, and I oannot agree with 
the District Magistrate that the admis- 
sion in Exhibit A that the paddy was 
shipped for milling goes for nothing be- 
cause Po Kyun had no authority to bind 
Aung Ba. It is clear that Po Kyun was 
noting on behalf of Aung Ba at the time, 
and if he really admitted that the paddy 
was being taken to Rangoon for milling, 
it would be a fact of great importance. 

I pass over the faots as to the hiring 
of the flat, the taking of the paddy to 
Rangoon by Aung Ba’s men, and the 
despatch of MauDg Pan to Rangoon with 
the mate's receipt. These faots are equally 
consistent with the plaintiff’s case and the 
defendant’s case. When Maung Pan got 
to RaDgooD, he was induced by Aung Ba 
to hand over to him the mate’s reoeipt 
although Aung Ba did not give him the ac- 
knowledgment of reoeipt of the paddy 
for milling which, according to plaintiff’s 
oase, MauDg Pan bad been instructed 
to get. Maung Pan and Kyaw Ya, the broker 
at whose house Maung Pan put up in 
Rangoon, explained why Maung Pan gave 
up the reoeipt. Aung Ba said that be would 
give the acknowledgment after measuring 
the paddy at his mill and Kyaw Ya who 
was an experienced broker assured Maung 
Pan that this was the usual custom. 
Aung Ba then took the mate’s reoeipt to 
Ellerman’s and made over the paddy 
to them as his own. He had already 
committed himself to Ellerman’s by taking 
an advance of Rs. 1,500 from them on 
.this paddy, n 

9 ' ^ 

For the appellant stress has been laid 
on the failure 6? Pe Gyi in the oriminal 
case to examine MauDg Pan and 'Kyaw 
Ya as witnesses. As ' a matter of fact 
Kyaw Ya was subpoenaed and he aotually 
appeared in the Magistrate’s Oourt, but 
the prosecuting , Counsel /did not examine 
him, It was apparently considered that 
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his evidence was rendered unnecessary by 
Aung Ba’s admission that he bad sent 
the letter Exhibit C to Pe Gyi about the 
5th or 6th August, after Pe Gyi’s arrival 
in Rangoon. Exhibit C appears to me 
to be Aung Ba’s apology to Pe Gyi for 
having parted with possession of Pe Gyi’s 
paddy and so the District Magistrate at 
first regarded it. But the Distriot Magis- 
trate thought it could also be read - as 
Aung Ba’s apology for bsing unable to 
pay for paddy which he had bought on oredit. 
It seems to me that if the fact to be 
explained by Aung Ba was merely that 
he was not able to pay for paddy 
whioh he had bought on oredit, he would have 
oouohed his letter very differently. He 
would only have to say that he oould 
Dot pay Pe Gyi beoause Mr. Arohard, in- 
stead of paying oash down as Aung Ba 
hoped, bad taken the paddy in 
satisfaction of a balance of previous 
advances repayable by Aung Ba. It would 
not have been necessary at all for Aung 
Ba to say that Arohard had taken the 
mate’s reoeipt and dispossessed him of the 
paddy. I agree with my learned oolleague 
in thinking that we should not disbelieve 
Maung Pan and Kyaw Ya merely beoause 
they were not examined in the criminal 
oase. Mg, Kyaw Ya, so far as the record 
shows, is an independent witness of some 
standing, and his evidence is important 
not only in regard to Aung Ba’s ad- 
missions that the paddy was made over 
to him for milling but also in furnishing 
an explanation of the delay on the part 
of Pe Gyi in not taking action against 
Aung Ba when he discovered Aung Ba’s 
perfidy. Pe Gyi got Exhibit 0 on the 
5th or 6th August. He did not go to 
enquire at the Flotilla Company’s office 
till the 12th August. He made no com- 
plaint to the Polioe and did not file his 
complaint to the Magistrate till the 30th 
August. From Kyaw Ya’s evidence it 
appears that Kyaw Ya used his influence 
to dissuade Pe Gyi from starting oriminal 
proceedings at once. 

There was an attempt to settle the 
matter amioably, bat the attempt fell 
through and Pe Gyi about the 14th 
August went baok to Wakema to get 

IT 1 9 • * ^ prosecution. 

,1 think, therefore, the sabseqaent delay is 
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sufficiently explained by Kyaw Ya’s evi- 
denae. Burmese cultivators and paddy 
traders are not in a hnrry to appeal to 
tbe antborities abont their business disputes 
so long as there is any prospect of settling 
their disputes privately. But no explana- 
tion is offered of Pe Gyi’s inaction during 
the first four or five days after bis arrival 
in Rangoon, t. e , before he got Exhibit C. 
When on bis arrival he learned that Aung 
Ba had taken away tbe mate’s receipt 
the natural course for him was to go or 
send to Aung Ba's mill (the Tara Mill) 
and see if his paddy was there. He did 
not do so, hut confined himself to seeking 
out Aung Ba without success. I cannot 
see, however, that Pe Gyi’s apparent inaotion 
during the first few days after his arrival 
in Rangoon is really a material oiroum- 
stanoe. For ev6n if he had sold the 
paddy on oredit to Aung Ba, one would 
still expect him to go to the Tara Mill 
and find out what had become 
of his paddy, tbe prioe of which ex 
hypothen was unpaid. His inaotion may 
be explained by supposing that up to the 
time of receiving Exhibit C he trusted Aung 
Ba to aot squarely. 

On reviewing all the evidence in the 
ease, I think the plaintiff has discharged 
the burden of proof. He had in the previous 
year 1914 delivered 10,000 baskets of paddy 
to Aung Ba for the purpose of being 
milled into rioe, etc., and there is 
nothing prima facie improbable in his 
delivering his paddy to be milled in 
1915. There may have been some 
talk of selling the paddy whioh fell 
through as Aung Ba could not pay earnest* 
money, and then as the season was far 
advanced (July) Pe Gyi would probably 
think that instead of waiting any longer 
for a buyer it was better to mill the 
paddy and sell the rioe as he had done 
in the previous year. He has produoed 
witnesses who are apparently trustworthy 
and credible as to the actual arrangement 
of the 20th July. It is true that tbe 
District Magistrate had the advantage of 
seeing and hearing these witnesses in 
Court and that the Distriot Judge had to 
assess the value of their evidence from 
their written depositions. But the Dis- 
trict Judge, a Burman, was oertainly not 
less qualified than the District Magistrate 


to weigh the evidence of these witnesses 
in the light of probabilities. There is no 
reliable evidence that Pe Gyi agreed to 
sell the paddy to Aung Ba. Exhibit C 
and the evidenee as to Aung Ba’s oral 
admission support the plaintiff’s oase. 
Aung Ba probably hoped that when the 
paddy was actually received by Ellerman’s, 
they would pay him the prioe of it in 
full deducting only the Rs. 1,500 advance, 
or if they set off the value of this paddy 
against his previous debts, he no doubt 
hoped that they would make him further 
advances out of whioh he oould pay Pe 
Gyi the prioe of the paddy. But this 
hope was disappointed. He received a 
further sum of only Rs. 200 odd when 
Ellerman’s took over the paddy and, therefore, 
Pe Gyi’s paddy, instead of being the means 
of restoring Aung Ba’s finanoes, brought 
him into the dock on a criminal charge. 

The case is, therefore, one of sale to a 
third party by a non owner and the question 
whether the third party, ♦/*'«., the appel- 
lants Ellerman’s, obtained a good title 
depends on section 108, Exception 1, of 
tbe Contract Aot. It is argued for the 
appellants that according to Aung Ba’s 
evidence he was to mill the paddy and 
sell the rioe and, therefore, had unqualified 
possession of the paddy. Aung Ba’s state- 
ment on this point is not corroborated 
and he is not a witness on whom any 
reliance oan be plaoed. Even if bis state- 
ment is true, I agree with my learned 
colleague that he would not in that case be in 
a position to give a good title to a person 
buying the paddy from him. He was in posses- 
sion of the paddy for the speoifio purpose of 
milling it; he was in possession as a 
miller, not as a broker or a warehouse- 
man. Something had to be done to 
the paddy before the owner’s alleged 
instructions to sell the rioe oould take 
effect and Exception 1 to section 108 
would not apply. Moreover, the ques- 
tion of good faith would remain. The 
mate’s receipt showed Pe Gyi as the name 
of the shipper of the paddy and any 
person buying it from Aung Ba was pnt 
on inquiry as to Pe Gyi’s interest in the 
paddy. 

The learned Counsel further argued that 
a mate’s reoeipt of the Irrawaddy Flotilla 
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Company is a doonment of title enabling 
the holder to transfer the ownership of 
the goods covered by it. The Privy CooDoil 
have expressly decided to the contrary in 
Hatcheappa Ohetty v. Irrawaddy Flotilla Com- 
pany Ltd (l), but we are asked to bold 
that this deoision has been deprived of all 
weight by the later ruling in Ramdas 
Vtthaldas Durbar v. Amerchand Sc Co. t 
(2), in which their Lordships laid down a 
test foF determining whether a given doon- 
ment is a doonment of title or not. It 
is nrged that the Irrawaddy Flotilla Com- 
pany's mate’s receipt fulfils the conditions 
of this test. The earlier deoision is not 
mentioned in the later one, and I am 
unable to hold that the express and 
definite finding on the subject of these 
mate’s receipts is affected by the general 
remarks in the later deoision. But it may 
further be noted that the evidence on the 
reoord in the present suit does not show 
that the Irrawaddy Flotilla Company’s 
mate’s receipt answers the conditions of 
the test given in the later oase. The evidence 
produoed by the appellants goes to show 
that millers trust their brokers to bring 
them mate’s receipts only for paddy whioh 
they have duly bought or whioh the 
owners have aotually agreed to sell. There 
is no proof of a regular oourse of business 
by whioh such a dooument is passed from 
hand to hand as proof that the possessor 
thereof has authority to transfer the 
ownership of the goods covered by it by 
endorsement or delivery of the dooument. 
I concur in dismissing the appeal with 
costs. 

Appeal dismissed. 
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Limitation Act (IX of 1908;, Sch. I, Arts. 142, 144 


— Co-owner , suit by, for declaration of non-interference 
by other co-otoners— Adverse possession -Burden of 
proof. 

A suit by on 3 of several co-owuers of a wator 
channel, whose rights have boon interfered with, 
for a declaration that he has the right to irrigate 
his fields from the channel jointly with the other 
co-owners, is not a suit for possession or dispossos. 
sion, and as regards limitation is governed by Article 
144 of Schedule I to the Limitation Act, and not bv 
Article 142. [p. 248, col. 1.] 

Where in such a suit the defendant claims to 
hold tho water of the channel on the ground of 
adverse possession, the onus is upon him to prove 
that his possession has been adverse for 12 years 
before tho institution of the suit. [p. 24«, ool. l.J 

Appeal from a deoision of the Subordinate 
Judge, Gaya. 

Messrs. Purnendu Narayan Stnha, Naresh 
Chandra Stnha and Nitai Oharan Ohosh , for 
the Appellant. 

Messrs. Sivanandan Ray and Nawal Kishore 
Prasad t for the Respondents. 

JUDGMENT. — Plaintiffs prayed for a 
declaration that they had the right of 
irrigation of oertain paddy fields in plaintiffs’ 
Takhta from the water of Bocha Ahar and 
that the Tanduas represented by Nos. 64 and 3 
were used to oarry water from that Ahar to 
the lands of the plaintiffs, and that the de- 
fendants had no right to fill up water 
channels Nos. 64, 3 and the southern part of 
another ohannel No. 99. Their oase was 
that both parties were in joint possession 
of these water ohannels but in 1321 Fasli 
the defendants filled up these ohannels, thus 
interfering with the right of the plaintiffs 
to irrigate their lands from the water of 
the same. The defendants, firstly, denied 
the title of the plaintiffs to get water from 
these ohannels and secondly, urged that 
they had been in possession of these plots for 
over 20 years. The first Court held that 
plaintiffs had the right to irrigate their 
lands from the Ahar by the aforesaid water 
channels, and also held after careful con- 
sideration of the evidence in the oase that 
these water ohannels were filled up some 
time in 1911 or 1912. The learned Munsif 
accordingly gave a decree to the plaintiffs 
The Appellate Court held that the plaintiffs 
had the right to irrigate their lands from 
the water of the Ahar by these Tanduas, 
and also held that the defendants had not 
proved their possession of these Tanduas for 
12 years and be held that the defendants 
dispossessed the plaintiffs much less than 
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12 years before the snit and without tbeir 
knowledge. He accordingly dismissed the 
appeal with costs. 

A second appeal has now been filed 
against the decision of the Sub- 
ordinate Judge, and the ODly point that 
has been urged before me is that on the 
pleadings the lower Courts ought to have 
held that this was a case that was governed 
by Article 142 of the Limitation Aot, in 
which case the ouus of proving disposes- 
sion by the defendants within 12 years 
would be upon the plaintiffs, and it was con- 
tended that the lower Appellate Court has 
thrown the onus wrongly upon the defendants. 
In my opinion Article 142 has no applica- 
tion. It is not a case of possession and dis- 
possession at all. The plaintiffs have not in 
their plaint Baid that they were in exclusive 
possession of the water ohannels and that 
they were dispossessed, but what they said was 
that they were in joint possession with the 
defendants of the water ohannels but the 
defendants having interfered with their 
rights they brought this suit. They never 
asked for reoovery of possession, but all 
that they wanted was a declaration that the 
defendants could not interfere with their 
rights as joint owners. Seoondly, it is a 
case of one owner suing a oo owner when 
the latter infringed the right of the former, 
but the plaintiffs never asked for separate 
exclusive possession. And when a oo-owner 
sues under the oiroum6tanoes found in this 
case, the Article applicable is not 142 but 
144. See Alima v. Kutti (1), Ittappan 
V. Manavikrama (2), Ujalbi Bibi v. Uma • 
kanta Karmokar O), Raj Kumar Sarkar 
v. Naya Ohatto Bibi (4) and Hardit 
Singh v. Qurmukh Singh (5). None 
of the oases referred to by the learned 
Yakil appearing on behalf of the appellant 
has got any application to the facts of 
the present case. On the pleadings it was 
clear that the defendants olaimed to hold 
the “water of the water ohannels on the 
ground of adverse possession, and, therefore, 
the britfs was ‘Upon th*6m to "show 4 1 hat 

(1U4M.90. ... - 

(2) 21 M. 163 at pp. 16«, 159, 76*; 8 M. L. J. 92. 

(3) 31 0. 070; 9 C. W. N. 32. 

(4) 31 C. 9BO at p. 961. 

(M 47 lud. Caa. 620; 28 C. L. .T. 437; 68 P. W. R. 
1018- 04 P- R- 1918; 24 M. L. T. 389; 20 Bom. t. R. 
JO04* (1919) M. W. N. 1; 9 L. W. 123; 1 U. P. L. R. 

IP- 0.) 6. 


they bad adverfe possession for 12 years be 
fore the institution of the suit. Both the 
Courts found that they had not succeeded 
in establishing this. On the other had both 
Courts found that the plaintiffs have succeeded 
in proving their possession for 12 years 
before the institution of the suit. The 
only ground urged was that of limitation 
and as I have found that the proper 
Article applicable to the oase is not Artiole 
142 of the Limitation Aot, this appeal must be 
dismissed with costs. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Miscellaneous Application No. 18 

or 1918. 

January 6, 1919. 

Present Mr. Justice Ormond and 
Mr. Justice Pratt. 

SHU KYI — Applicant 
versus 

HAJEE BEE BEE— Respondent. 

Mortgage by deposit of title-deeds, validity of— 
Transfer of Property Act (IV of 1882), 8.69. 

In plaoes to which the Transfer of Property Aot 
has not been extended, a valid mortgage can be 
effected by a deposit of title-deeds with a creditor 
with intent to secure a debt. [p. 249, col. 1.] 

Mr. A. B. Banerjt, for the Applicant. 

Mr. Xavier, for the Respondent. 

JUDGMENT.— The plaintiff olaimed a 
mortgage decree upon a deposit of title- 
deeds made at Mandalay in 1911. If section 
59 of the Transfer of Property Act had 
been extended to Mandalay at that time, 
the deposit of title deeds made in Mandalay 
would not have effected a -mortgage. The 
defendant appealed 'to this Court, sand at 
the hearing of the * appeal ’it was assumed 

that section 59 "of 'the 'Transfer ^ef ^Pro- 
perty Act bad been extended to ‘Mandalay 
at the time of the deposit. We, therefore, 
set aside the decree. Subsequently the 
plaintiff ''applied (for a review df 
on the ground that section 59 had not 
been extended to Upper ‘Burma. : Mr, 
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Xavier for the appellant— the respondent 
in this applioation— eontends that there is 
nothing to Bhow that a deposit o! title- 
deeds ever created ‘a mortgage in Upper 
Burma, and that beeause the deposit was 
made after the Upper Burma Registration 
Regulation of 1887, whioh required a mort- 
gage if in writing to be registered, no 
mortgage oould be effected in Upper 
Burma by the deposit of title-deeds, the 
property being above Rs. 100 in value. 
There are dear authorities to show that 
where parties -intend to create a mortgage 
by deposit of title-deeds, and there is no 
law under whioh effeot oould not be given 
to suoh intention, it is in aooordanoe with 
justice and equity to uphold the intention. 
This is shown by the case of Himalya 
Bank Limited in Liquidation v. F. W. Quarry 
(l). And in the oase of Aw Nin v. V. A. R. 
Raman Ohetty (2) it was held that a deposit 
of title-deeds, in a distriot in Lower Burma 
to whioh section 59 had not been applied, 
did in faot create a mortgage, although at 
that time the Registration Aot whioh is 
similar to the Upper Burma Registration 
Regulation was in force. Seotion 59 not 
having been extended to Upper Burma at 
the time of the deposit a mortgage was 
effeoted 1 2 by suoh deposit, and the deoision 
of the lower Court must be upheld. 

The applioation for review is allowed 
and the order of this Appellate Court is 
set aside, and the appeal :is dismissed. 
JEaoh party will bear his own coats of this 
applioation and this appeal, as it was 
assumed throughout that seotion 59 had 
beta extended to Upper Burma at the time 
of the deposit. 

Appeal dismissed. 

(1) 17 A. 252; A. W. N. (1895) 97. 

(2; 4 Itid. Oas. 288; 6 L. B. R.93. 
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CALCUTTA HIGH COURT. 

Appial prom Appellate Decree No. 550 

op 1919. 

Deoember 9, 1919. 

Present : — Justice Sir Ernest Pletoher, Kt. 
ABDUL GANI -Principal Defendant 

— Appellant 
versus 

RADHIKA MOHON DEY SARKAR— 
Plaintifp, and HARl MOHAN SARKAR 
and others— Respondents 

Bengal Tenancy Act ( VIII B. C. of 1886,1, s. 5— 
Holding exceeding 100 bighas, whether raiyati holding 
or tenure— Presumption. 

The presumption arising under section 6 of the 
Bengal Teaaucy Act is a rebuttable prosumption 
and evidence is admissible to show that a holding, 
although exceeding >00 bighas in area, is in fact a 
raiyati holding and not a tenuro. [p. 250, col. i.] 

Appeal against the deoree of the Sub- 
ordinate Judge, 2nd Court, Tipperah, dated 
the 12th of Deoember 1918, reversing that 
of the Mnnsif, 5th Court at Commilla, 
dated the 4th of Maroh 1918. 

FACTS appear from the judgment. 

Babu Jatindra Mohon Ohose , for the 
Appellane. — The defendant is the appellant. 
The suit was for declaration of title and 
recovery of possession. The defendant 
exeoulei a kabuliyat to plaintiff’s father. 
No doubt the latter’s status was described 
as that of a ryot. The raiyati oonsists 
of 10 drones =320 bighas of land at a 
rental of Rs. 175, The dispute is about 
a part of this holding. The question is 
now whether I oan avail myself of the 
presumption under seotion 5 of the Bengal 
Tenancy Aot. The first Court .dismissed 
the suit. The seoond Court decreed the 
suit. The first Court found that the 
presumption was not rebutted. My point 
is that , inasmuch as there was no 
legal evidence before the Court, the pre- 
sumption in my favour ought to have been 
held to have been unrebutted. The descrip- 
tion in the kabuliyat oonoludes the matter. 
.1 admit . that I am an nnder-ryol, but I 
contend that that would not estop me from 
pressing my point. See Qokul Mandar v. 
Pudmanund Singh (1), Mohesh Jha v. Man - 
bharan Mia (2). 


(1) 29 0. 707 'P. 0.); 29 1. A. 190; 0 0. W. N. 826 j 
4 Bom L. R. 798; 8 Sar. P. 0. J. 323. 

(2) 5 0. L. J. 522. 
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Babn Mohendranath Roy (with him Baba 
Upendra Ooomar Roy), for the Respond- 
ent, was not oalled upon to reply. 

JUDGMENT. — This is an appeal pre- 
ferred by the defendant No. 1 against the 
deoision of the learned Subordinate Judge 
of Tipperab, dated the 12th December 
1918, reversing the deoision of the Munsif 
of Commilla. The suit cut of which the 
present appeal arises was one brought by 
the plaintiff to reoover possession of certain 
land, and the ground on which the plaint- 
iff sought to reoover possession was that 
he had the interest of a raiyat and that 
the defendant was an under-ratf/a* whose 
term had expired. The only question in 
the appeal is this: Has the plaintiff 
established that the defendant was an 
under-ratt/a* who held for a term of 
years and whose term has expiredP It is 
a common faot between the parties that 
the defendant was the tenant of the 
plaintiff. The defendant set up the case- 
that the plaintiff was a tenure-holder and 
that the defendant was a raiyat who 
had obtained a right of oooupanoy. Now 
in the present ease, the holding held by 
the plaintiff exceeded an area of 100 
bighas and, under the provisions of section 
5 of the Bengal Tenanoy Aot, there is a 
presumption that the interest held by the 
plaintiff was that of a tenure-holder. But 
that presumption is a rebuttable presump- 
tion aDd the learned Judge, having 
properly direoted himself to the question 
of law and having before him ample 
evidenoe, came to the conclusion that the 
plaintiff’s interest was that of a raiyat 
and, therefore, the interest of the defend- 
ant must be that of an under-raiyat and 
that consequently the defendant had no 
right of occupancy. That Bnding has been 
challenged on the ground that the evi- 
denoe on which the learned Judge acted 
was illegal. By the term illegal, I 
presume it is meant inadmissible. Evi- 
denoe was clearly admissible to show that 
this bolding, although exceeding 100 bighas 
was, in faot, a raiyati holding and not a 
tenure. 

Another point has been urged by the 
learned Yakil who has argued the appeal, 
namely, that in the present case the plaint- 
iff, although his interest may have been 
originally that of a raiyat , has by his 



oonduot converted himself, so far as 
regards this under-ratj/ait, into the 
position of a mere rent receiver. The 
facts found in this oase show that the 
plaintiff has not undergone this conversion 
and, in faot, the facts found by the 
learned Judge in this oase are exaotly 
opposed to those found by the learned 
Judges in the oase of Mohesh Jha v. 
Manbharan Mia (2). 

I think no ground has been shown to 
me why the judgment of the lower. Appellate 
Court should be disturbed. The present 
appeal, therefore, fails and must be dis- 
missed with costs. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Revision No. 26 ok 1JL9. 
April 1, 1919. 

Present : — Mr. Justice Maung Ki n 
THAKURDEE N— Afpli cant 


J. DUBAY — Respondent. 

Pi-esidency Toum* Insolvency Act fill of 1909 J a 

l J~2 rder ° S a r Judic fr n ' e V ect °f~ ^Plication' f ev- 
en rest in execution of decree —Leave of Court whether 
necessary. ’ c 


a uuiua 




. . , n . _ p vwppuiuj in section 17 

of ^ Residency Towns Insolvency Act include an 
application for arrest in execution of a decree and 
therefore, no such application can be made against 
an mao 1 vent after an order of adjudication has-been 

made except with the leave of the Court, [ p . 26 J, 
Mr. N. N. Sen t for the Applicant. 


JUDGMENT.— The applicant was arrest- 
ed in execution of a decree against him. 
But prior to the application of execution 
he had been adjudicated an insolvent under 
the Presideny Towns Insolvency Aot. He 
therefore, contended that his arrest was 
illegal by reason of the provisions of 
section 17 of that Aot. The second Addi- 
tional Judge of the Small Cause Court, 
Rangoon, passed the following order:— "l 
disagree with the judgment- debtor’s oon- 
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tention. He may be released on famish- 
ing seenrity to the satisfaction of the 
bailiff as contemplated by seotion 55 (4) 
of the Code of Civil Frooednre. If be 
eannot do so he may be detained till 
to-morrow.” 

The order is wholly wrong. Seotion 17 
of the Act runs as follows: — "On the making 
of an order of adjudication the property 
of the insolvent wherever situate shall 
vest in the Official Assignee, and shall 
become divisible among his creditors, and 
thereafter, . except as directed by this Act, 
no oreditor to whom the insolvent is 
indebted in respeot of any debt provable 
in insolvency, shall, during the pendency 
of insolvency proceedings, have any remedy 
against the property of the insolvent in 
respeot of the debt, or shall commence 
any suit or other legal proceeding except 
with the leave of the Court and on such 
terms as the Court may impose.” 

The words "other legal proceeding” 
must be read as ejusdem generis with the 
words "any suit.” When read in that 
way they mean other proceedings of a 
Civil nature, and will include a proceed- 
ing in execution of a decree. Therefore, 
snob a proceeding oannot, after the order 
of adjudication, be commenced against an 
insolvent without the leave of the In- 
solvency Court. At the time of the arrest, 
the applicant bad not obtained a protec- 
tion order under section 25 of the Act. 
But he was still entitled to the beneGt 
of section 17 of the Act. The execution 
proceedings were oommenoed after the 
order of adjudication without the leave of 
the Insolvency Court; the arrest was, there- 
fore, illegal, and the applicant should 
have been released by the Court. The 
order of the Judge is set aside. The 
applicant’s bond to the Court is cancelled. 

Order set aside , 
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CALCUTTA HIGH COURT. 

Appeal prom Appellate Dechee No. 316 

op 1918. 

July 21, 1919. 

I'rescnt : — Justice Sir Syed Shamsul Huda, 

Kt. 

PRASANNA KUMAR SIL— Defendant— 

Appellant 

versus 

KAMINI SUNDARI DASI and others— 
Plaintiffs— Respondents. 

Bengal Landlord and Tenant Procedure Act (VIII 
B. C. of 1869J, s. 6— Bengal Tenancy Act (Vlll B. 0. 
of 1886^, ss. 4, 20— Under- raiyat, whether can 
acquire right of occupancy. 

An under-raiyat who has remained in occupation 
•f a certain plot of land and has cultivated it for 
more than twelve years, must be held to have acquired 
a right of occupancy under section 6 of Bengal 
Act VIII of 1869. [p. 253, ool. 1.] 

The distinction made by the Bengal Tenancy Act 
between a raiyat and an under-ra»{/af was not 
recognised by Bengal Act VIII of 1869. Under 
the latter Aot the term “ raiyat ” included all olasses 
of tenants who were aotual cultivators of the soil, 
and it was immaterial whether such a cultivator 
held his tenanoy under a middleman or under a 
person who, though an occupancy rairjat originally, 
had placed another tenant in possession of the lands 
of his tenancy for purposes of cultivation, unless 
such sub-lease was ‘'for a term or year by year.” 
[p. 263, col. 1.] 

Even under the present Bengal Tenancy Act an 
xinder-raiyat may by custom acquire a right of 
oocupanoy. [p. 263, col. 2.] 

Appeal agaiDst the deoree of the Speoial 
Subordinate Judge, Dhubri, in Assam 
Valley Districts, dated the 10th of De- 
cember 1917, modifying the deoree of the 
Munsif, Dhubri, dated the 3rd of August 
1916. 

FACTS appear from the judgment. 

Babu 8arat Ohandra Boy Ohowdhury (with 
him Babus Satya Oharan Sinha and Dtoijendra 
Kumar Dutt), for the Appellant. — The appeal 
is by the defendant. The suit was brought 
to ejeot him, on the allegation that he 
was an under ‘raiyat, upon notice to quit 
under seotion 49 of the Bengal Tenanoy 
Aot. The property in dispute is an 
oooupanoy holding, the original raiyat being 
one Mousa from whom the plaintiffs’ pre- 
deoessor purohased, they alleged, the right 
and that Mousa held the land as an 
under-rat't/af. Oar ease is that there was 
no suoh purohase of the right from Mousa 
but that the plaintiffs’ predeoessor got 
himself reoognised as an intermediate 
bolder from the superior landlords— the 
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Lakherajdars. Bnt that the defendants pur- 
chased the right from Mousa in 1894 and 
that, therefore, the defendant is not liable 
to ejectment. My points are — «'l) that 
the findings arrived at by the lower 
Appellate Court are conflicting as to the 
plaintiffs purchase of the right of occupancy. 
(2) That Mouaa having all along been in 
possession for more than 12 years and 
that thereafter selling his right of occu- 
pancy thus acquired under section 6 of 
Act VIII of 1869 to the defendant, the 
latter ought to have been treated as an 
oooupanoy raiyat. The learned Judge ought 
to have given effect to the clear provisions 
of the section, which I submit applies to 
the present case. On these two grounds 
I would urge that the plaintiffs’ oase 
should be dismissed inasmuch as the 
defendant, clearly having aoquired a right 
of oooupanoy in the holding by purchase, 
is not liable to eviotion as under -raiyat. 

Babu Dwarka Nath Ohakerbutty (with him 
Babu Qirija Prosanna Sanyal ), for the 
Respondents. — As to the first branch of 
the agrnment advanced by the other side, 
I would explain the learned Judge’s finding 
and show that he has clearly and deGnite- 
ly found in favour of plaintiffs’ purchase. 
A.9 to the second branoh I contend that 
eeotiou 6 of Act VIII of 1869 does not 
contemplate the acquisition of a right of 
oooupanoy by the under -raiyat. I submit 
an under raiyat of an oooupanoy raiyat 
cannot acquire for himself another ooou- 
panoy right, as that would totally obange 
the status of the original raiyat That 
would be going against the intention of 
the Legislators. Then there is another 
important point which ought to be pro- 
perly considered. In 1912 plaintiffs sued 
the defendants for rent. The suit was, 
however, compromised and the plaintiffs 
agreed not to evict the defendants from the 
homestead lands, but they did not ex- 
.pressly agree to the same thing in respeot 
to the agricultural lauds. The defendants 
pannot, therefore, npw turn round and say 
that they are oooupanoy raiyatt t inasmuch as 
the very nature of the oomprpmise , tends to 
shew that they are under- raiyats. 

,Babu Sarat Ohandra Boy Ohowdhury briefly 
replied. 

JUDGMENT. — This is a suit for eject- 
ment op the ground that the defendant 


is an under-rat't/af and is liable to eject- 
ment upon notioe, which the plaintiffs 
allege they served on him. It is oommon 
ground that Mou^a was an oooupanoy 
raiyat in respeot of the land in 9 uit under 
oertain Lakherajdars whose Lakberaj interest 
subsequently passed to the Gouripur Zemin- 
dars. The plaintiffs’ oase is that their 
father Ful ('hand had purchased the 
oooupanoy right of Mousa about 40 years 
before suit and that after suoh purohase 
Mousa retained possession of the holding 
and was paying rent to Ful Ohand as an 
under raiyat. The fact that Ful Chand 
was in receipt of suoh rent is not denied. 
The defendant, however, alleges that Ful 
Chand, somehow by arrnagement with the 
Lakherajdars, he being their Pleader, got 
himself recognised as a middleman between 
the Zemindar and Mousa the tenant. It 
is denied that Ful Chand ever purchased 
the interest of Mousa. The defendant 
says that in 1894, he purchased tie 
ocoupaooy right from the heirs of Mousa 
and holds the land as suoh occupancy 
raiyat. The first Court dismissed the suit. 
That deoision was modified by the Coujt 
of Appeal below. That Court granted a 
decree for ejeotment from the agricultural 
area of the holding, but upheld the decree 
of the first Court in so far as it related 
to the homestead land. 

On seoond appeal it is contended that 
the findings of the lower Appellate Court 
are conflicting and upon those findings the 
decree passed by that Court oaonot be 
supported. I must admit that the findings re- 
garding the purchase of Monza’s oooupanoy 
right by Ful Chand are neither clear ncr 
wholly consistent. But at the same time 
it is not djffioult to understand what the 
learned Judge really meant to find, it 
seems his opinion was that the direpfc 
evidence to prove suoh purchase was in- 
sufficient e$d .unreliable, but be thought 
that npon the surrounding circumstances 
a strong presumption arose in favour of 
suoh purohase. He clearly rejeoted the story 
of the defendant that Ful Chand had become 
a middleman by some aot of the maltk. 

I, therefore, take it as a finding of fact 
that Ful Chand did purohase the oooupanoy 
right of Mousa. 

The learned Vakil for the appellant 
next uiges, even assuming that Ful Chand 
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purchased the oooupanoy holding of Mousa. 
as after that purchase Mousa and hia heirs 
as well as the defendant No. 1 who is a 
purchaser from Mouse’s heirs remained in 
oooupation of the land and cultivated it 
for more than 12 years, the defendant 
must be held to have aoquired a right of 
ocoupanoy. In support of the argument 
irelianoe is placed on the words of seotion 
6 of Aot VIII of 1869, by whioh Act the 
present ease is governed. The words of 
the seotion strongly support that oonten 
tion. . No authority has been quoted in 
support of the proposition that if FqI 
Ohand aoquired a right of ocoupanoy by 
purchasing the interest of Mousa, although 
he never himself cultivated the land, no 
one accepting a tenancy under him could 
acquire a right of ocoupanoy by oultivat* 
ing the land for any number of years. 

It appears from the examination of the 
provisions of that Aot that the distinction 
made by Aot VIII of 1885 between a 
a raiyat and an under- raiyat was not re- 
cognised by the Aot of 1869. As a matter 
of fact the word “ anderraiyat ” is no- 
where to be found in that Aot. The word 
i" raiyat ,” therefore, inoluded all classes 
• of tenants who were aotual cultivators of 
. the soil, and it was immaterial whether 
suoh cultivator held his tenancy under 
a middleman or under a person who, 
v though an ocoupanoy raiyat originally, had 
plaoed another tenant in possession of the 
lands of his tenanoy for purposes of cul- 
tivation unless, to quote the words of the 
seotion, suoh &ub-lease was “for a term or 
year by year,” Here it is not shown that 
< the sub lease by Ful Ohand was of this 
description. The long possession of Mousa 
• and his suooessora would seem to lead to 
a oontrary conclusion. Upon this view of 
the case there was nothing to prevent 
Monsa or his heirs or the defendant No 1 
as tenants under Ful Chand from acquir- 
ing a right of oooupanoy in accordance 
. with the provisions of section 6 of the 
■ Aot. Although it is not necessary to con- 
• eider the point specially as it was not 
- argued on either 6ide, I feel very grave 
doubt whether the words * sub- let year by 
year ” are intended to convey the same 
meaning as “ sub-let from year to year.” 
. Sub-let year by year ” may mean sab- 
. iJftt yfear after, year. If it means eab let 
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from year to year, it is difficult to see what 
must be the kind of sub-lease whioh an ooou- 
pancy-raii/ai can and does ordinarily 
grant under whioh the sub-lessee may 
himself acquire a right of oooupanoy. 
Such an interpretation will unduly con- 
tract the scope of the seotion. It has 
been contended that no one oan acquire 
rights under the holder of another oooupanoy 
right. There may be some force in the 
argument but it is inoonolusive. Even 
under the present Aot an under-myo* 
may by custom aoquire a right of ooou- 
panoy and in saoh a case it would no 

doubt ba an oooupanoy right held under 
.an oooupanoy raiyat. Whether the acqui- 
sition of an oooupanoy right by a sub-tenant 
would effect a ohange in the status of the 
tenant is a question that need not be oon- 

sidered in this oase. 

It has bsen next argued that even 
assuming that the defendant had acquired 
a right of oooupanoy, that right came to 
an end when he entered into the com- 
promise with the plaintiffs in the year 
1912. It appears that in that year the 
plaintiffs brought a suit for rent against 
the defendant. The defendant raised 
various objections, but at last the oase 
was compromised. By that compromise 
the lands of the holding were divided 
into two classes, lands forming part of the 
homestead and those that were purely 
agricultural. As Regards the former, 
arrangement was made for payment of a 
particular sum as rent and there was a 
condition that the plaintiff would not be 
entitled to eject tho defendantfrom the home- 
stead land without special cause. But no 
express agreement regarding the right to 
ejeot the defendant was entered m reaped 
of the agricultural lands, It was, however, 
provided that thoee lands would remain 
in the oooupation of the defendant ds 

Having regard to the terms of the 
compromise I am of opinion that so far as 
the agricultural lands are concerned, it left 
the tenant in the enjoyment of the right 
a8 he had before, and if he had aoquired 
an oooupanoy right to those lands, by 
reason of the compromise he cannot be 
aaid to have lost that right. On this 
view of the oase and holding as I do that 
the defendant had aoquired a right of 
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occupancy, I think no oase for ejectment 
has been made oat. 

In support of the cross appeal it was 
oontended by the learned Vakil for the 
respondents that the defendant was liable 
to be evicted from the homestead land as 
a special ground existed for suoh ejectment 
Both the Courts have held that the 
plaintiffs have failed to prove any special 
oause within the meaning of the terms of 
the compromise for ejecting the defendant 
from the homestead lands. This is a 
question of fact, and dealing with the 
ease in second appeal I oannot interfere 
with the findings of the Courts below on 
this point. The oross- appeal is, therefore, 
dismissed with oosts. 

The appeal is decreed and the deoree of 
the first Court is upheld. The defendant 
will be entitled to his costs of this litiga- 
tion throughout. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 

Civil Revision No. 29 of 1919. 

August 15, 1919. 

Pretent: — Sir Daniel Twomey, Kt., 

Chief Justice, and Mr. Justioe Robinson. 

M. BOGLA AND ANOTHER — DEFENDANTS 

— Applicants 
versus 

M. KHEMKA— Plaintiff-Respondent 

Civil Procedure Code ( Act V of 1908;, *. 10— Stag 
of suit, when should be ordered—Court having juris - 
dictum to grant relief claimed , meaning of — Relief 
sought, whether must be identical. J 

, T ° tke 8^7 of a suit under section 10 of 

the OifiJ Procedure Code, it is not necessary that 
the relief sought in the two suits should be 
identical. If the matter in issue in the two suits 
is the same, the later suit must be stayed without 
regard to the relief sought, [p. 255, col. 1; p. 256, col. 

The words “jurisdiction to grant the relief claimed” 
do not mean territorial jurisdiction and the later 
suit must be stayed if the matter in issue is the 
same as in the first suit, although the Court in 
which the first suit was instituted has no terri. 
torial jurisdiction over the subject-matter of the 
later suit. [p. 255, col. 2.] 

Mr. Bilimoria , for the Applicants. 

Mr. Das, for the Respondent. 

JUDGMENT. 

Two met, C. J.— The plaintiff-respondent 


OASES. 



Manmull Khemka, as executor of Birji 
Coomary who died on the 4th April 1916, 
filed a suit in the Amherst District Court, 
Monlmein, on the 28th July 1917 against 
the defendant- appellant Murlidhar Bogla 
and Jamaladutt Bogla for Rs. 77,945 due 
cn a mortgage- deed executed by these 
two persons in favour of Birji Coomary 
on 14th Deoember 1915 The mortgaged 
property consists of timber yards, buildings 
and plant thereon at Moulmein. Birji 
Coomary was the widow of Bhagwan Das 
Rai Bahadur and the mortgage was taken by 
her as Birji Coomary carrying on business 
under the name and style of Bhagwan 
Das Rai Bahadur.” Before the filing of 
the above suit the two defendants appel- 
lants had on the 9tb June 1916 filed a 
suit in the Caloutta High Court against the 
executor Manmull Khemka for a declaration 
that they were entitled to the estate of 
Bhagwan Das, or in the alternative were 
entitled to the estate of Birji Coomary, and 
they joined as co-defendant in that suit a 
minor Madan Gopal who was claiming 
Bhagwan Das’s estate as adopted son of 
the widow of Mahadev, the adopted son 
of Bhagwan Das and Birji Coomary. The 
two defendants-appellants claimed the 
estate as grandsons of Jugal Jaisore who 

was the brother of Bhagwan Das’s father 
Jaitrup. 

The learned Judge held that section 10 
of the Civil Procedure Code was inappli- 
cable and that the suit should proceed. 
He aooepted the argument of Counsel that 
\i the defendants-appellants succeeded in 
the Caloutta suit the Moulmein suit would 
be rendered useless. But he went on to 
say: That is not sufficient ground for 

stay of proceedings under section 10. The 
test should be, I oonsider, no matter how 
the Caloutta case is decided, would it dispose 
of the matter before me?”, and he pointed 
out that the Caloutta Court had no juris- 
diction to grant relief on a mortgage suit 
m which the property was in Moulmein. 
Finally te held that for section 10 to be 
applicable it was necessary that “the 
various incidents of the suits should be 
so far identical that they may, and if 

rightly deoided should, lead to the same 
judgment.” 

.This narrow view is not in accordance 
with the words of the section, and is not 
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aupprted by any authority. It would 
render the provisions of the seotion to a 
great extent nugatory by oonfining its ope* 
ration in large olasses of oases to Courts 
whioh have the same territorial jurisdiction, 
*. e., generally speaking to Courts in the 
same distriot. The seotion lays down 
that No Court shall prooeed with the trial 
of any suit 'in whioh the matter in issue 
is also direotly and substantially in issue in a 
previously instituted suit between the same 

P&rtieB litigating under the same title 

where suoh suit is pending in the same or 
in any other Court in British India having 

jurisdiotion to grant the relief olaimed ” 

Thus three oonditions ara laid down: first, 
the matter in issue in the later suit must 
also be direotly and substantially in 
issue in the previous suit; seoond, the 
parties in the previous suit must be the 
same as the parties in the later suit, and 
they must be litigating under the same 
title, and thirdly, the previously instituted 
suit must be pending in a Court whish has 
jurisdiotion to grant the relief olaimed in the 
subsequent suit. 

The corresponding seotion, seotion 12, of 
the Code of 1882 required that the earlier 
pending suit should be “for the same 
relief” as the later suit. Under the present 
Code, it is olear, identity of relief is no 
longer essential, and that the oriterion now 
is the matter in issue.” We have to see 
whether the matter in issue in the later 
suit is direotly and substantially in issue in 
the previously instituted suit. But it 
usually happens that there is more than 
one matter in issue in a suit, and it would 
not be^ unreasonable to construe the 
words the matter in ipsue” as “all and 
every one of the matters in issue.” To 
give due effeot to the plain intention of 
e seotion it seems neoessary to construe 
e words as referring to the principal 
or one of the prinoipal matters in issue.” 

n the present oase the right of the defend* 
an e-appellants to inherit Bhagwan Das’s 

08 a e is one of the prinoipal matters in 
issue in the Moulmein suit. The claim 
8 defendants*appellants to be heirs 

may or may not be a oomplete answer to 
e mortgage olaim by the exeoutor, but 
ere oan be no doubt that it is properly 
ra lesne in the mortgage suit. If the 
defendants atpellante snooeed in the Oalentta 


suit in establishing their olaim as heirs, it 
would apparently follow that they will be 
entitled to the whole estate and it would 
be open to them to argue that the mortgage* 
debt due by them has become merged 
in their own estate. The same question, t. e., 
the right to Bhagwan Das’s estate, forms the 
main issue in the Calcutta oase. The 
parties to the Moulmein suit are parties 
also to the Caloutta suit, and they are 
litigating under the same title in both 
Courts. 

We have no doubt also that as the 
seotion now stands, the Caloutta High Court 
has jurisdiotion “to grant the relief olaimed” 
in the Moulmein suit. the seotion does not 
require that the Caloutta High Court should 
have jurisdiotion to grant the particular 
relief prayed for in the Moulmein suit, ». e., a 
mortgage decree in respeot of property 
situated in Moulmein. It might have been 
so under the old Code; but all that the 
present seotion requires is that the Court 
in whioh the previous suit is pending 
should be a Court in British India oom- 
petent to grant the relief in suoh a suit as 
that subsequently instituted. The Caloutta 
High Court has unlimited jurisdiotion.and 
is, therefore, oompetent to grant relief in 
a mortgage suit of any value. The words 
“any Court in British India” and the 
explanation appended to this seotion show 
that what the Legislature had in view was 
not the looal limits of territorial jurisdio* 
tion. it would olearly be contrary to the 
intention of the Legislature, as expressed 
in this section, that two suits having the same 
matter in issue should bo allowed to prooeed 
simultaneously in two British Indian Courts 
of equal jurisdiotion, merely because the 
relief olaimed in one oase related to land in 
one distriot, in the other to land in another 
distriot, and this would be the result if the 
view of the Distriot Judge in this oase were 
to prevail. 

I would, therefore, set aside the order 
of the Distriot Court, and direct that the 
Moulmein suit shall not prooeed until 
the Caloutta suit is decided and the 
respondent should pay the appellants’ oosts 
of this appeal; Advooate’s fees five gold 
mohurs. 

Robinson, J. — I am of the same opinion. 
There is a marked difference between the 
wording of seotion 10 of the present Code 9 
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and that of the corresponding section of 
the Code of 18:2. The former Code required 
that the previously instituted suit should 
he “for the same relief” and that the 
Court in which it was pending should have 
jurisdiction to grant the identical relief 
prayed for in the later suit. This led to 
many decisions emphasizing the necessity 
for the same relief being prayed for in both 
suits. 

In the present Code the words “for the 
same relief” have been omitted altogether, 
and the words “jurisdiction to grant such 
relief” have been altered into “jurisdiction 
to grant the relief claimed,” This change 
is significant, and is not due merely to 
an attempt to improve the phraseology 
but to an intention to change the prinoi- 
pie whoih should govern the applica- 
tion of this provision of the law. It 
is no longer the identity of the relief 
Bought which is to justify the stay of 
a suit, but the similarity of the matter 
in issue, if the matter in issue in the two 
Suite is the same, the later suit can 
be stayed without regard to the relief 
Bought. 

Jurisdiction to grant the identical relief 
limited to a very large extent the oases 
to which the provision could be applied, 
and the advantage or necessity for suoh a 
limitation is not easy to appreciate. The 
Court in whioh the first suit is instituted 
must now have jurisdiction to grant the 
relief olaiined and the effect of the change 
in the wording a3 to relief must be held 
to govern also the provision as to jurisdic- 
tion. The interpretation of the section as 
a whole must ba consistent and, therefore, 
it is no lunger possible to insist that the 
'Court in whioh the first suit is pending 
must have jurisdiction to entertain and 
determine the later suit. To so hold 
would be to stultify the change that was 
effeoted in the governing factor of the 
application of the provision. It is, therefore, 
in my opinion no longer possible to hold 
that because the Court in whioh the first 
suit was instituted could not try the later 
suit sinoe it related to immoveable property 
situated outside its territorial jurisdiction, 
J the provisions of section 10 cannot be applied 
where the oase was otherwise a fit and proper 
one for the application of the provisions. It 
dust be held that the jurisdiction was 


intended to be not absolute but concurrent in 
degree. 

One of the main defences to the later 
suit, if not entirely the whole defence, is the 
very matter to establish whioh the suit was 
filed before the High Court of Calcutta. This 
matter must be adjudicated in the later 
suit. The matter in issue is directly and 
substantially in issue in both suits, and 
all the objections to both suits proceeding 
simultaneously, objections whioh are the 
foundation for the provision of the section, 
are present in this instance. 

The Moulmein Court oannot, in my opinion, 
proceed with the trial, and its order should 
be set aside. I agree in the proposed 
order as to oosts and Advocates’ fees. 

Order tet aside. 


CALCUTTA HIGH COURT. 
Appeals from Orders Nos. 64 and 66 of 1919. 

November 28, 1919. 

Present : — Mr. Justice Teunon and 
Mr. Justice Beaohoroft. 

In No. 64 or lai9 

HARENDRA LAL SANYAL —Judgment* 

DBBrOR — A ppellant 
versus 

PABNA MODEL COMPANY, LIMITED — 
Decree- Holders and others — Judgment- 
Debtors — Respondents. 

In No. 66 of lyi9 

UMENDRA NATH SANYAL -Judgment- 
Debtor Dio. 2 — Appellant 
versus 

PABNA MODEL COMPANY, LIMITED — 
Degree Holders and HARENDRA NATH 
SANYAL and othrrs— Judgment- 
Debtors — Respondents. 

Execution of decree — Mortgage decree —Objection to 
validity of decree, whether can be entertained. 

A. mortgage deoreo provided for the sale of five 
specific properties, the eubjeot of the mortgage. 
Subsequently, it was declared that three of the live 
properties were not liable to sale under the decree. 
The decree-holder applied, in exeoution, for sale of 
the two remaining properties, whereupon the 
judgment-debtor objected that execution, if it could 
proceed at all, could proceed only for such sum as 
might be doe on the-two said properties: 

Held, that the objection could not be entertained 
in execution and that the deoree must be executed 
as it subsisted, vi*., by sale of the two properties in 
question, [p. 257, coL 2; p. 268, col. 1.] 
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* Appeals against the orders of the Sub- 
ordinate Judge, 2nd Court;, Pabna, dated the 
22nd of February 1919 and 4th of January 
1919 respeotively. 

FACTS appear from the judgment. 

Dr. Sarat Ohandra Basctk (with him Baba 
Ramani Mohan Ohatterjee) t for the Appellant. 
——A mortgage deoree was obtained for the 
Bale of five properties, three of which belonged 
to one of the mortgagors, Nil Nalini Debi. 
On a suit brought by the sons of Nil 
Nalini it was deolared that the mortgage 
deoree was not binding upon them nor 
upon the properties of Nil Nalini, on the 
ground that Nil Nalini had died before 
the institution of the mortgage suit. The 
only question before your Lordships will 
be whether the remaining two of the 
mortgaged properties are liable for the 
whole amount or only for a proportionate 
amount of the mortgage deoree. 

I submit that the execution of the 
mortgage deoree oan proceed, if at all, 
only for snob sum as might ba found to 
be justly due on those two properties on 
whioh the mortgage deoree subsisted and 
whioh were not exoluded from the opera- 
tion of that deoree by the suit of the sons 
of Nil Nalini. The oase in Mahomed Siddik v. 
Ram Lai Mandar (Saudagar Mian Lahiri) (1) 
supports my oontention. Refers also to 
Hart Kitsen Bhagat v. Veliat Hotsein (2). 

If through the laohes of the mortgagee 
some of the mortgaged properties are 
exoluded from liability under the mortgage, 
the mortgagee oannot throw the entire burden 
of the mortgage upon the rest of the proper- 
ties. Refers to section 82 of the Transfer 

of Property Aot. 

Babu Brojo Lai Ohakravarti (with him Babu 
Rruhna Kamal Moitra), for the Respond- 
ent.-— Here the objeotion is taken in the 
exeoution proceedings. In the oases relied 
on by my learned friend the objeotion 
was taken in the suit upon the mortgages. 
I submit that these objections oannot be 
taken in the exeoution proceedings. The 
deoree as^ it stands must be exeoated. 
The remedy,* if - any, lies in a regular suit 
questioning the validity of the mortgage 
deoree. The qaestion raised by my learned 

(1) 7 lad. Caa.4j 16 0. W. N. 80. 

(2; 30 0. 766, 7 0 Nk 733, . .. 

17 


friend is one into whioh the exeoution 
Coart oannot enter. 

Dr. Sant Ohandra Basak briefly replied. 

» 0 

JUDGMENT.— In this oase it appears 
that four brothers of the name of Sanyals 
and two ladies, beiug the wives of two of 
the brothers, executed a mortgage-bond in 
favour of the de.oree-holder who is the 
respondent before us. In this mortgage- 
bond five properties were mortgaged and 
of these three were desoribed as the 
property of one of the two ladies, namely, 
a lady of the name of Nil Nalini Debi, 
the other two beiug the property of one 
or more of the other five mortgagors. 
The respondent before us brought a suit 
on his mortgage and obtained a deoree 
for the sale of the mortgaged properties 
sometime in Deoember 1916. Thereafter 
in Maroh 1917 the sons of Nil Nalini 

brought a suit to have it deolared that 
the deoree was not binding upon them or 
as against the properties of Nil Nalini, on 
the ground that Nil Nalini had died 
before the mortgage suit was instituted. 
This suit was deoreed on the 2lst 
February 1918. On the 10th of April 

1918 the deoree-holder made an applioatioq 
for the revival of the mortgage suit and 
for an amendment of th3 plaint making 
the sons of Nil Nalini partiei to the same. 
This application wa9 opposed by at least 
one of the brothers and was finally rejected. 
Thereafter the deoree-holder made his 

application for the sale in exeoution of 
the remaining two properties. It is 

objected by one of the judgment-debtors 
that the exeoution, if it oan proceed at 
all, oan proceed only for - suoh sum as 
might be found to be justly due on the 
two properties not excluded from the deoree, 
and in support of this oontention before us 
two oases, Bari Kissen Bhagat v. Vetiat Hostein- 
(2) and Mahomed Siddik y. Ram, Lai Mandar 
(Saudagar Mian Lahiri ) (l) are oitei. It 

does not appear to ns that in these .asos th., 

{.ate are the same as in the present ease. 
Moreover, the objections taken m these 
oases were taken in the course of the, 
original snit. while here we have be 
objeotion taken to the ereont.on of the 
deoree as it now sabs.sts. Obviously this 
is not a qaestion into whmh the execution 

Court can eutor, and the deoree as it 
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dow subsists must be exeonted by the 
execution Court. 

In the result this appeal is dismissed 
with oosts. Weassess the hearing fee at five 
gold mohurs. 

The analogous Miscellaneous Appeal 
No. 66 of 1919 is not pressed and is also 
dismissed. We make no order as to oosts 
in this appeal. 

Appeals dismissed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No. 181 op 1917. 

March i’O, 1918. 

Present: — Sir Daniel Twomey, Kt., 
Chief Judge, and Mr. Justice Maung Kin. 
SAN PAW — Appellant 
versus 

MA YIN AND others— Respondents. 

Buddhist Law, Burmese — Inheritance— Shares of 
children of marriage during which property was 
acquired and of out of time grandchildren -Power 
to disinherit heirs— Deg-son— Court Fees Act (V II of 
1870J, 83 . 7 ( IV ) (f), 11 — Suit for administration, 
valuation cf - Recovei y of deficiency. 

Under Burmese Buddhist Law no man has power 
to disinherit an heir, [p.260, col. 1.] 

Under Burmese Buddhist Law the children of 
the marriage during which the property is acquired 
take double the share taken by the children of 
the other marriages, and the out of time grand- 
children -not being the children of an orasa child — 
together take a quarter of what their parents would 
have taken had they survived the deceased, [p. 258, 

CO I • J 

A son who can bo proved to have behaved in an 
unnatural or unfilial manner towards his father 
during his lifetime is called a dog.son, and forfeits 

h ' 8 . r ‘*. lnhent father’s estate The rule 
of forfeiture operates on proof of unfilial conduct 
independently of the father’s wish. [p. 2tO, col. 1 .] 

A suit for administration is on the same 
footing as a suit for accounts for purposes of 
Court-fees, and is to bo valued under section 7 (IV) 
{f) of the Court Fees Act according to the amount 
at which the relief is valued in the plaint, [p. 2'0 
col. 1.] ’ 

If the amount decreed is in excess of the amount 
at which the relief was valued, the deficiency in 
Court-fees must bo recovered as laid down in section 
11 of the Act. [p. 2t>0, cols. 1 & 2.] 

Mr. Lentaigne, for the Appellant. 

Mr. Burjorji, for the Respondents. 


JUDGMENT. 

Mahn3 Kin, -J. — This was a suit for the 
administration of the estate of U Pe deceased. 
He is said to have married four times, 
the wives being Ma Ywe, Ma Nwe, Ma 
Nn and Ma May. He divoroed the first 
wife Ma Ywe after he got a son named 
Aung Zan by her. He next married Ma 
Nwe, and had three children by her — San 
Paw the present appellant, Anng Ban and 
Pe Kin. After Ma Nwe’s death U Pe 
married Ma Nn, the only issne of this 
marriage being Ma Tnn. On the death 
of Ma Nn he married Ma May by whom 
he had three ohildren. Ma May predeceased 
U Pe. Ma Myin, a daughter of the second 
marriage, predeceased U Pe leaving her 
surviving two ohildren. 

All the descendants of U Pe are parties 
to the suit except Anng Zan. Anng Zan 
has ' absconded” and oannot be found and 
has been presumed to be dead, as he has 
not been beard of by any of his relations 
for more than 9even years, and bis ohildren 
have been made parties to the suit in his 
place. 

The whole of the estate in snit was 
acquired by U Pe during bis marriage with 
Ma Nwe. 

The questions before the lower Ooart 
were what rule of partition applied, whether 
Ma Ywe and Ma May were the lawful 
wives of U Pe, whether Aung Bon and 
Pe Kin were “ dog sons ” and whether 
Maung So, a grandson, also oame under 
that oategory. The learned Judge of that 
Court held that the rule to be applied 
was that the ohildren of the marriage 
during which the property is acquired 
would take double the share taken by the 
ohildren of the other marriages, and that 
as regards the out of time grandchildren 
they would together take one quarter of 
what their parent would have taken, had 
he or she survived U Pe. This decision ie 
in aooordanoe with the dear texts of seotions 
66 and 67 read with section 15 of the 
Manukye Book X and also with the rulings 
in Ma Min E v. Ma Kyaw Thin (l) and 
Ma Saw Ngwe v. Ma Thein Tin (2), and 
it has not been seriously questioned before 
us. In my judgment it was undoubtedly 
oorrect. 

(1) P. J. L. B. 301. 

(2) Chan Toon’s L. 0. U, 210. 
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The learned Judge held that Ma Ywe 
was the lawful wife of U Pe. The 
ground of attaok in this eonneotion was 
that Ma Ywe was a slave girl, and that 
U Pe never married her. The evidenoe 
on the record shows that U Pe and 
Ma Ywe lived openly as husband and 
wife, and the learned Judge held that on 
the whole the evidenoe was trustworthy, 
and that as a matter of law living together 
gave rise to a persumption of marriage whioh 
has not been rebutted. I entirely agree 
with the learned Judge, and held that Ma 
Ywe was U Pe’s wife. 

The learned Judge held that Ma May 
also was U Pe’s wife. He has given good 
reasons for his opinion. Ma May admittedly 
lived with U Pe as his wife openly for 
several years during whioh three ohildren 
were born to them. The evidenoe shows 
that they went to Pongyi Kyaungs and also 
fed PoDgyis together, and that they ate 
together. Admittedly, U Pe had no other 
wife during the time he lived with Ma 
May. The attaok on the status of Ma 
May’s ohildren entirely broke down in 
evidenoe. San Paw admitted that in his 
applioation for Letters of Administration to 
the estate he described these ohildren as 
among his near relatives. Ma Tun, a 
daughter of U Pe by his third marriage, 
while denying that Ma May was the legal 
wife of her father, admitted having oalled 
her mother. There are two other witnesses 
tendered by San Paw whose evidenoe has 
been treated by the Judge as favourable 
to Ma May’s ohildren. Ma Pwa On (defend- 
ant’s witness No. 10) says that U Pe and 
Ma May lived as man and wife and had 
ohildren. Ma Thu (defendant’s witness No. 
11) says that Ma May was U Pe’s wife at 
the time of his death. Though these two 
witnesses use the term wife” loosely, 
their evidenoe goes to show that they 
lived together, and is oertainly favourable 
to May’s ohildren. Much was made of 
the fact that Ma May joined U Pe’s house 
as a nurse to look after his ohildren. In 
my judgment no inferenoe one way or the 
other oan be drawn from this fact. There 
was no formal marriage, but a very strong 
presumption arises from the oonduot of the 
parties to eaoh other. I think there is no 
escape from the inferenoe that Ma May was 
the lsgal wife of TJ Pe. 


On the question whether Aung Bon and 
Pe Kin were “dog-sons”, the learned Judge 
held that they were not. Against Aung 
Bon it was alleged that some six years 
before his father’s death, he was suspeoted 
of planning to kill the old man. San Paw 
merely says that his father suspected 
Aung Bon of having suoh an evil design, 
but oannot prove anything more. The only 
other witness on this point is Ma Tun, 
another ofU Pe’s ohildren. She says: Pe 
Kin told me and Ma May to be oareful as 
he was planning to kill all of us. He 
said that he did so at the instanoe of 
Aung Bon” This evidenoe, strictly 
speaking, is not admissible, and even 
if admissible it is vague and meagre. 
There is no direot evidenoe to show that 
Aung Bon planned to kill his father. On 
the other hand there is evidenoe to show 
that Aung Bon was on visiting terms with 
his father till his death. This shows that 
whatever may have happened, the father 
had forgiven his son. 

Against Pe Kin it is alleged that he was 
disowned as a drunkard and a thief. It 
is not proved that Pe Kin stole his father’s 
property; he was merely aooused of doing 
so. It is dear that Pe Kin was addioted 
to strong drink, but I do not find any 
evidenoe to show that he was disowned 
by his father for that. San Paw swears 
that in his presenoe the old man scolded 
Pe Kin for drinking, and told him not 
to do so. There is no reason for disbelieving 
San Paw as to this, but I do not think 
we oan hold that a son who drinks in 
spite of his father’s admonition is guilty 
of unfilial oonduot. A son, who when in 
drink insults his father, or aots like an 
enemy towards him, may be a ‘dog son.” 

It is alleged that Pe Kin went to his 

father during his last illness, and that 

when the old man turned his faoe away 
from him, Pe Kin made a threatening 
gesture and had to be taken away. This 
is San Paw’s story, but there is no corro- 
borative evidenoe, though it should be forth- 
coming, if Pe Kin had done anything of 
the kind. Finally, he is alleged to have 
kioked his father’s ooffin saying that he was 
a bad father. The evidenoe on this point 

is oonflioting, but the weight of it is 

in favour of the oonolusion that Pe Kin 
having drunk as did many others, oa 
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account of the oholera scare — U Pe bad died 
of cholera — oreated a disturbance Dear tbe 
coffiD before it was removed. In aDy oase 
I am at one with the learned Judge when 
he says: I do Dot know that oonduot sub- 
sequent to U Pe’s death would affect Pe 
Kin’s rights. His share of inheritance 
vested in him as pood as UPedied.” The 
result i3 that there is no proof that either 
Pe Kin or Aung Bon was guilty of oonduot 
inimical to their father. Without such 
proof no eon can be held to have forfeited 
his right to share in his father’s estate. 
The bad oonduot attributed to him mn*t 
be olearly proved. It is not enough to 
prove that the father disowned the son for 
alleged misoonduot. For he may have 
done so unjustly. The Buddhist Law dees 
not give tbe father the right to disinherit 
his children. It only deolares that the right 
is forfeited by the child for suoh nn61ial 
oonduot as brings him within the category 
of a ‘ dog-son.” 

As regards the grandohild Maung So, 
he is not alleged to have misbehaved 
himself towards his grandfather. All that 
is alleged against him is that he attempted 
orimiDally to assault his uDoIe’s wife. 
This obviously does not bring him within 
the oategory of “dog-son.” I have agreed 
with the learned Judge of the lower Court 
on every point, and his decree must, there- 
fore, be ooLfirmed. 

Before the hearing of the appeal a 
preliminary objection was taken to the 
effect that it was understamped. In the 
memorandum of appeal it is valued at 
Us. 150 and that is said to have 
been done under seotion 7 (iv) (f) of 
tbe Court Fees Act; the suit being a suit 
for administration is treated as a suit for 
aooounts. It is true that San Paw the 
appellant raises grounds which, if sub- 
stantiated, would largely increase his share 
by very much more than Rs. 150. Yet 
it is true that he is not in a position to say 
even approximately what his share would be. 

I think it is beoause in a suit like this, 
it is impossible to value the relief even 
approximately that the law leaves it to 
the plaintiff or the appellant, as tbe oase 
may be, to value the relief aB he 
pleases, but the Legislature at the 
same time guards against the abuse of 


this privilege by enacting that should there 
be a deficiency of stamp ascertainable on 
the proper amount being eventually found 
as recoverable by the plaintiff or the ap- 
pellant, suoh deficiency must be made 
good. The view is in aocordaDoe with 
the recent rulings of the Caloutta and 
Bombay High Courts. See Hast Bhushan 
Bose v. Manindra Chandra Nandy (3) 

• and Khati:a v. Sheikh Adam Hvsenally 
(4). I am. therefore, unable to hold that 
the appeal is understamped. 

The appeal is dismissed with costs. The 
case will go back to the Distriot Court 
to be disposed of according to law. 

Twomey, C. J. — I conour in dismissing 
the appeal. Tbe appellant San Paw should 
bear the costs of this appeal. 

There is a clerical error in the judg- 
ment and deoree of the Distriot Court. 
The share of the children of Aung Zan 
collectively is one twentieth and not one- 
twenty fourth, and the decree should be 
rectified accordingly. The plaintiffs claimed 
seventeen eighteenths of Rs. 90,000 and 
were allowed to sue in forma pauperis. 
The final deoree when passed should include 
an order under Order XXXIII, rule 10, 
giving to Government a first charge on 
the estate for the proper Court- fees on 
the share olaimed by the plaintiffs in the 
plaint. 

The appellant San Paw valued the relief 
olaimed by him in this appeal at Rs. 150. 
When the value of the share, 37/240ths, 
awarded to him has been determined, the 
value of the share olaimed by him in this 
appeal should also be determined by tbe 
Distriot Court, and the deficiency, if any,i n 
the Court-fee paid by SaD Paw on his 
memorandum of appeal should be recovered 
from his share under section 11 of the 
Court Fees Aot. 

Appeal dismissed. 

(3) 38 Ind. Cas. 836; 44 C. 890; 24 C. L. J. 448; 21 
O. W. N. 310. 

(4) 29 Ind. Gas. 949; 39 B. 645; 17 Bom. L.R. 674. 
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OALOUTTA HIGH COURT. 

Appeal from Original Decree No. 267 

of 1917. 

* r. * May 20, 1919. 

Present: — Justice Sir Asutosh Chandhari, 
Kt., and Mr. Jnstioe Newbould. 

JOY CHANDRA DUTTA — Defendant 
1 No. 1— Appellant 

' versus 

SARAJUBALA DEBI and others — 

• Plaintiffs — Respondents. 

Bengal Court of TFizrds Act (IX B. C. of 18799, s. 
55— Suit to recover balance of thica jama of garh, 
nature of— Sanction of Court , whether necessary — 
Failure to obtain sanction, effect of— Rent, definition 
of, fei tv of— Procedure— Irregularity, failure to object 
to, effect of — Jurisdiction. 

The manager of an estate under the Court of 
Wards is competent to institute a suit on behalf of 
the estate without the sanction of the Court of 
Wards in order to save limitation, but he should 
not proceed with the suit until he obtains the 
requisite sanction. If he does proceed with the 
suit, the Court does not aot without jurisdiction 
merely because sanotion was wanting; at most, it 
would amount to an irregularity in the exercise of 
its jurisdiction whioh would not vitiate the pro* 
ceedings. [p. 262, col. 1.] 

A suit for the recovery of the balance of the 
thica iama, due on the basis of an agreement 
settlings reserved forest (garh) for a period of five 
years, under the terms of which the rent is pay- 
able in instalments and the leasees are entitled to 
cut down and sell valuable trees and to grant sub- 
leases of suoh right, is a suit for rent within the 
meaning of - section 65 of the Bengal Court of 
Wards . Act and no sanction is required for the 
institution of suoh a suit by the manager, [p. 262, 
col. 2.] 

■ The expression “rent" has a more extensive meaning 
than the definition given to it by the Bengal 
Tenanoy Act. [p. 263, col. 1.] . 

When, in a case which a Judge is competent to 
try, the parties without objection join issue and go 
to trial upon the merits, the defendant, cannot 
subsequently dispute the jurisdiction of the Judge 
upon the ground that there were irregularities in the 
initial procedure, whioh, if objected to at the time, 

would have led to the dismissal of the suit. [p. 262, 
ool. 1 ] 

Appeal against the decree of the Sub- 
ordinate Judge, 5th Court, Dacca, dated 
the 23rd of July 1917. 

Babua Jogesh Ohandra Boy and Suresh 
Ohandra Talukdar , for the Appellant. 

Babu Bam Oharan Mitra , for the Re- 
spondents. 

JUDGMENT. 

Ohaudhori, J. — A preliminary point was 
taken in this appeal that as the suit was 
brought on behalf of the plaintiffs, who 
are wards under the Coart of Wards, without 


snoh authority as is required by section 
55, Aot IX. of 1879, B. C., it should have 
been dismissed. It was also urged that, 
even if it were held that the manager 
had properly instituted the suit to save 
limitation under the first proviso of that 
seotion, -the Court should Dot have proceeded 
with it without sanotion, whioh was only 
obtained on the 17fch Jnly 1917 and filed 
on the 19th Jnly 1917, when all the 
evidenoe on both sides had been taken 
and argument heard in part. The suit 
was instituted on the 17th September 
1914, defendants Nos. 2, 3 and 4 appeared 
on the 6lh November 1914 and defendant 
No. 1 a little later. They filed their written 
statements in April and May 1915. Issues 
were settled in Aogusfc 1915 A com- 
mission for looal enquiry was issued in 
January 1916. It was retorned exeouted 
.in J ace 1917. Examination of witnesses 
began in July 1917 and arguments began, 
after the whole of the evidenoe had been 
giver, on the 17ch July 1917. No objec- 
tion was taken to the proceedings by the 
defendants all this time, bat at their 
instance an issue as to the maintainability 
of the suit was then for the first time 
raised. The learned Judge has held that 
the suit was properly instituted by the 
manager to save limitation under the 
proviso above referred to, distinguishing it 
from Dinesh Ohunder Roy v. Qolam Mostapha 
(1). Strong relianoe has, however, been 
plaoed by the learned Vakil for the appel* 
lantson Digendr a Ohunder Sen v. Nritya Oopal 
Biswas (2), a recent deoision of this Court 
The trial Judge has rightly held that 
the manager instituted this suit to save 
limitation, as appears from his letter to 
the Collector, dated the cth September 
1914. The section, however, provides that 
“snoh suit shall Dot be afterwards pro- 
ceeded with except under the sanction of 
the Court of Wards.” The learned Jndges 
in Digendra Ohunder Sen's oase (2) have held 
that suoh a suit cannot be proceeded with 
without suoh sanction and all proceedings 
taken subsequent to institution are without 
jurisdiction and must, therefore, he set aside. 

I may say at once that I am not 
prepared to go that length. Seotion 55 

(1) 16 0. 89. 

1(2) 43 lad. Oas. 184, 27 0. L.. J. 125; 22 0 Yf. N, 

419. 
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seems to me to be intended for the guidance 
of managers. It simply lays down that 
if he files a suit to save limitation, he 
shall not proceed with it without the sanction 
of his employer, the Court of Wards. It 
is not a question of jurisdiction of the 
Court in which the Buit has been instituted, 
but it seeks to control the aotion of the 
manager. There is nothing in the section 
whioh prevents the defendants from waiving 
the stay. To proceed with such a snit 
is not an assumption of jurisdiction which 
the trial Court .does not possess. The 
utmost that can perhaps be said is that 
it is an irregularity in the exercise of 
its jurisdiction, whioh cannot be held 
entirely to vitiate the proceedings. Admit* 
tedly the Court had inherent jurisdiction 
over the subject-matter of the suit and 
the utmost the defendants could have 
required was a stay of the proceedings, 
but they did not ask for snoh stay and 
allowed elaborate proceedings to be taken 
and joined in them. There are numerous 
authorities which establish that when in 
a case whioh the Judge is competent to 
try, the parties without objection join issue 
and go to trial upon the merits, the de- 
fendants cannot subsequently dispute its 
jurisdiction upon the ground that there 
were irregularities in the initial procedure, 
whioh, if objected to at the time, would 
have led to the dismissal of the suit. 
Ledgard v Bull (3), In Digendra Ohundra 
Sen's case (2) the learned Judges direoted a 
trial de novo, to proceed from the stage 
of filing the plaint. I could never have 
persuaded myself to make suoh an order 
in this case. It would have meant punishing 
the parties, involving heavy costs and loss 
of time. The proceedings continued for 
nearly three years, including looal enquiries 
and examination of witnesses on commission. 
Nothing was shown or even suggested that 
the defendants had, in any way, been pre- 
judiced. The manager applied for sanction 
in time. The plaint was sent to the 
Legal Remembrancer who approved of it, 
but it was apparently through an oversight 
that the Commissioner did not endorse 
the sanotion until the date above mentioned. 
Duplication of machinery in these matters, 
sometimes as in this case, leads to unforeseen 
(3) 13 I. A. 134 at p, 146; 9 A- 191 (P. 0.), 4 Sar. 
P. 0. J. 741. 


and unfortunate results, but I cannot bring 
myself to punish a party unless the law 
imposes upon me an obligation, The law 
does not, in my opinion, lay down suoh a 
definite bar as has been urged before 
us. 

We are both agreed, however, that the suit 
was properly filed apart from the question 
of saving limitation. It seems to ns to be 
a suit for rent, whioh is exoepted under 
seotion 55. No doubt the plaint speaks 
of the amount olaimed as balance of the 
sale prioe of the Garb, but it refers to 
the instalments payable under the 
agreement for settlement of the Garh 
and to the terms of the lease. The use 
of the expression "sale prioe” is perhaps 
due to the fact that forest or Garh settle- 
ments are frequently made by auction 
to the highest bidder — the usual Bengali 
expression for it being the sale” of a Garh, 
or it may be due to certain decisions in 
which the assignment of the right of outting 
trees from a forest appears to have been 
treated as a oontraot for sale of the timber. 
It may also have been used to prevent the 
defendants claiming suspension of rent on 
allegations of dispossession from portions of 
the forest during the subsistence of the 
settlement or lease. In spite of the claim as 
worded in the plaint, the defendants treated 
it as a suit for rent and issues were framed 
accordingly. See issues Nos. 6, 7 and 8. The 
document upon whioh the claim is based 
Exhibit 25 is described as an agreement 
for settlement of the reserved Garh for a 
period of five years at a thika jama of 
Rs 61,000, "the rent” being payable in instal- 
ments, It gives the .defendants right to 
out down and sell the valuable trees and 
to grant sub-leases of suoh right. It gives 
liberty to them to get passages made and 
erect huts to enable the purchasers of the 
wood to live in them, and to make stock- 
yards. It provides for damages for tres- 
pass into the area settled, and for the 
right of re-entry in case of default of 
payment of two instalments of "rent” with 
liberty to re settle the Garh and also for re- 
duction of rent in case of deficiency of 
area, and a duty is oast apon the lessees 
to inform the Police if any cognisable offence 
should occur. The covenants bind the par- 
ties and their representatives. It is clearly 
a demise of forest rights and the defendants 
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are treated as leasees of the forest for a second proviso of seotion 55, Act IX of 

period of five years with power to grant 1879, and that the sait is maintaioable as 

subleases. It cannot be treated as an agree- it was authorised by the manager. This 

ment merely for the sale of timber. The disposes of the preliminary point raised, 

same view was taken in a doonment some- We decide it against the appellants, 

what of a similar ohataoter in Abdulullah They next oontend that as they were 
Sarkar v. Asraf All Mandal (4). In this oase kept oat of possession of some portion of 

there are additional rights, namely, that of the Garh inoladed in the Pattah, they are 

bnilding bats and stookyards on the land and entitled to suspension of the rent. This 

to make passages and Ghats for the clearance was the ninth issue in the trial Court but 

of timber. In the ease above referred to, the nothing about suspension was mentioned in 

learned Judges held that seotion 193, Bengal it, compensation for loss having been 

Tenanoy Aot, was applicable and that it was claimed. It has, however, been pul before 

not rent within the meaning of seotion 3 us as a question of law and, therefore, 

(5) of that Aot. It is to be noted that open to them. This issue relates to Madar 

Aot X of 1859 contained no definition of rent. Tek and it is said that the plaintiffs did 

When the Bengal Tenanoy Aot (1885) not allow the defendants to take trees 

was passed, the term **rent’* was defined and from that Tek. The case of the plaintiffs 

given a restrioted meaning; seotion 193 is that the Tek is the Niskar of Madar 
was introduced, whioh with olause (2) of Saheb and all that they settled with the 
Sohedule III substantially reproduces seotion defendants was the allotment which they 

23, olause (4), and seotion 32 of Aot X of had got on partition of the parent estate, 
1859. In Shib Prosad Ohaudhuri v. Vakai namely, Sahara No. 10, and that as this Tek 
Pali (5) the learned Judges held that there was not allotted to them it was not set- 

was nothing in the definition of “rent’* in tied with the defendants. A Commissioner 

the Bengal Tenanoy Aot whioh exoludes was appointed to ascertain what the allot- 
fishery rent, although this view is notaooept- ment was. He reported that the major 

ed in Krithna Lai Ohowdhury v. Salim portion of the disputed spot fell outside 

Mahomed Ohoiodhury (6). The expression the Estate No. 10 whioh had been allotted 

rent n has a more extensive meaning to the plaintiffs, aud whioh aooording to 
than the definition given to it in the the lease was settled with the defendants. 
Bengal Tenanoy Aot. In Peary Lai Daw It, therefore, oomes to this that Madar Tek 
v. Madhoji Jiban (7) the learned Judges was not allotted to the plaintiffs and it 

were strongly inolined to treat a suit for was not settled with the defendants. In 

royalty payable in respeot of a mine as making the map and upon looal investi- 
a suit for rent under Artiole 110, Limitation gation it was, however, found that the de- 
Aot, but did not do so having regard to the fondants had not been allowed to cut wood 
eases in whioh Artiole 116 had been held to from three small bits, whioh were considered 
be applicable. The word “ rent ” in Sohe- by the plaintiffs as appertaining to Madar 
dule III of the Bengal Tenanoy Aot in- Tek but whioh really belonged to Estate 

oludes money recoverable under any enaot- No. 10. The learned Judge has found that 

ment for the time being in force, as if it there is no evidence to show that the 

was rent. -Section 193, Bengal Tenanoy Aot, plaintiffs possessed Madar Tek but that 
provides for the recovery of money pay- as these three small portions were within 
able in respeot of forest rights as rent, the plaintiffs’ allotment and the defendants 
We do not see any ground for holding did not get possession thereof, the defend- 
that the present suit is not one for arrears ants were entitled to claim compensation 
of rent. A forest is landed property, and for the same, and he allowed Rs. 375 as 

in the present oase there is a lease of the value of the trees in those portions, 

forest rights and the amount due is treated It is quite clear from the findings with 
as rent and we think it is oovered by the whioh we agree that it was not known to 

the Raj that these small portions were 

(6) 33^0 ^601* P * within the Saham, and it oannot be said 

(6) 27 Ind. Oas. 614, 19 o. W. N. 514. that the defendants were tortiously dispos- 

(7/ 19 Ind, Cm. 865, 17 o.' L. J. 372. * sensed of them* We da not think that this is 
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a ease for suspension of rent. It is always 
a matter of difficulty in a forest to ascer- 
tain tbe boundaries with exactitude, be- 
cause wild growth in course of time 
enoroacbes upon other lands in the neigh- 
bourhood. It is to be noticed that these three 
plots shown in the map at stations Nos. 7, 
8,9, 17, 18,19,30, 31 and 32 are in the 
boundary line and they were only discovered 
after careful survey. Several oases were 
referred to relating to suspension of rent, 
the basis of the Indian oases being heale 
v. Mackenzie (8). We are UDable to hold 
that any of the oases oited helps the 
contention put before us, or that the defend- 
ant is entitled to suspension of rant on 
this head, having regard to the above oir- 
oumstanoes. We find the learned Judge 
has rightly allowed Rs. 375 as the valae 
of the trees standing on the disputed area. 

The defendants further complain that a 
portion ■ of the Garh settled with them 
was let out to other persons and they 
were dispossessed therefrom, and suspension 
of reDfris also, therefore, olaimed before ns. 
This is the 0th’ issue, but in it the relief 
asked for was damages. The question 
arises out of the settlement of Bazar Garh 
with other parties, whioh was made before 
the settlement with the defendants. The 
learned Subordinate Judge has found that 
the defendants’ lease did not include Bazar 
Garh and that the plaintiffs did not let 
out any portion of the Garh settled with 
them to other parties, nor did the plaintiffs 
give the other parties any right to cut a 
certain olass of trees known as Ajugi trees 
whioh they had settled with the defendants. 
These other parties did out such treee, but 
they were sub-lessees of the defendants, 
under a written document, and if they 
exoeeded their right as such, the defend- 
ants had their remedy against them 
and the plaintiffs are not in any way 
liable to tbe defendants therefor. We 
entirely agree with the findings of the 
learned Subordinate Judge and hold that 
he was right in deciding the issue against 
the defendants. Upon the findings no ques- 
tion. of suspension of rent can arise. 

The defendants further allege that they 
were unjustly prohibited from cutting the 
wood and selling it for a period and 

(8) (1886) 1 W. & W. 747 at p. 763; 2 Gale 174; 6 L. 

J. (n. S.) Ex. 263, 46 B. B. 478; 160 E. B. 635. 




they are, therefore, entitled to suspension 
of rent during that period, and great re* 
liance is placed on Dwijendra Nath Boy 
Chaudhuri v Aftahnddi Sardar (9) and Rani 
Laliti Sundariv. Rani Surnomoyee Dasi (10). 
This n the subjeot matter of the 8th issue. 
The learned Judge has found that the 
plaintiffs did not alhw the defendant) to 
oat and sell the wood for a certain peric/d 
on the allegation that they had failed to 
pay the rent regularly. There is a stipu- 
lation in the agreement that in case of 
default of two successive instalments the 
lessor was entitled to take possession of the 
Garh. Two orders were issued on that 
basis by the plaintiffs to their servants, 
one dated the 11th Aghran 1315 and 
another on the 25bh Joista 1316, whioh was 
withdrawn on the 11th Srawan 1316, 
(Exhibits J & K), not to allow the defendants 
to out and sell the trees. These orders 
were improperly made. The defendants 
had not made default in the payment of 
two successive instalments. With regard 
to this matter, however, the defendants did 
not a9k for suspension in the trial Court 
but olaimad compensation. The learned 
Jadge has not, therefore, . found what was 
the period during which the defendants 
were not allowed to out and sell the wood. 
From the evidence as it stands, it is diffi- 
cult to find the period with any degree of 
exactitude. The defendants had sob-let 
the Garh to different parties and these 
sub lessees have been examined on this point. 
They vary in their statements. Some say 
they were stopped for two or three days only 
and some say 10 or 15 days, and one witneps 
(witness No. 8) said it was four or six 
months. Their own amlah , witness No. IJ, 
said there were three prohibition orderp, all 
verbal, wh'c’i lasted 10, 20 and 30 daysres- 
peotively. This is not borne out by the 
written orders above referred to. We think, 
however, that having regard to the agree- 
ment whioh contains a special covenant, 
tbe defendants are. not entitled to ask for 
suspension. It runs a9 (follows — 


If you do not pay rent in proper 
time according to the instalments given 
in this deed, or if we suffer any loss by 

' * , \ \ i' * 

(9) 39 Ind. Cas. 209; 21 0. W. N. 492,- 25 0. L. J. 
63. r ; . 

(10' 5 0. W, N. 353. 


< . t : 
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any act done by yon, or if yon suffer 
any loss by any aot done by ns, then we 
and yon Bhall be responsible for the 
damages' for losses respectively suffered in 
this way and suoh damages dne to either 
party will be recoverable through the 
Court.” The defendants in their written 
Statement, paragraph 8, olaimed damages 

to the extent of R 9 . 7,000 on this head, 
but they preferred a olaim with regard to 
this very matter for Rs. 1,100 only before 
the Board of Revenue which has control 
over the Court of Wards, Exhibit 24, dated 
4th November 1911. The defendants have 
not produced any books or any documentary 
evidenoe to show what loss they have 
sustained. They have not given satisfac- 
tory evidenoe as regards the exact period 
during which the order remained in force 
and have merely relied upon the oral testi- 
mony of their sub lessees. The learned 
Subordinate Judge has summarised that 
evidenoe in his judgment and allowed 
Rs. 150 only on this' head. The sub- 
lessees did not produce any documentary 
evidenoe but said they obtained remission of 
the amounts payable by them in oonseqaenoe 
of the prohibitory orders. We have carefully 
gone through that evidenoe. Witnesses Nos. 1 
and 2 do not speak about any amounts 
remitted to them on this head. Witness 
No. 4 speaks about an allowance of Rs. ICO 
to Rs. 125 only; he says he suffered no 
loss on account of the second prohibitory 
order hut on account of the 6rst, Receipts 
are not produced by him, although he 
obtained them; he dees not even know if 
remission was entered in them, but he says 
the amount remitted was entered in the 
deferdants’ hook. Witness No. 6 says that 
he did not suffer much loss. He obtained 
some remission, but oannot say if it was 
on acoount of the prohibition. He got a 
remifsion of Rs, 50 only. Witness No. 7 
• says that he suffered loss and got remission 
to the extent of Rs. 150 or Rs. 175 but 
it was not on account of prohibition only, 
but other matters were also taken into 
account. He says his reoeipts do not show 
that he reoeived any remission. Witness 
No. 8 stated that he obtained remission of 
Rs. 100 or Rs. 125, which included Rs. 50 or 
Rs. 60 for openingroads. He does not produce 
any hooks of. acoount or reoeipts. Witness 
No. 9 said that ho had obtained remission 


of Rs. 600 or Rs. 700 but he ohanged the 
6gures to R 9 . 500 or Rs. 600 in cross-examina- 
tion. This was, he said, for various reasons 
including the loss, he said, he sustained for 
not having been allowed to out wood in Madar 
Tek which he said had been sub let to him 
by the defendants. Madar Tek, as we have 
found, was not let out by the plaintiffs to 
the defendants, and, therefore, any remission 
made to him by the defendants, for Madar 
Tek, ought not to be taken into aooount. 
The defendants have admittedly aooount 
books which they have not filed, and it is 
diffisnlt having regard to the vagueness of 
the evidenoe given by their witnesses to arrive 
at a definite figare. The defendants have 
apparently realised the rent at which the 
Garh «as sub let by them to their sub-les- 
sees and it was quite possible for them 
to show how much remission they had 
granted. The learned Subordinate Judge 
has taken the figures given by witnesses 
Nos. 4 and 8, but having regard to the 
indefinite character of the evidenoe of 
witnesses Nos. 6 and 9 he did not take 
them into consideration. We think, however, 
that something more ought to be allowed 
having regard to their evidenoe, and we 
accordingly increase the amount awarded 

to Rs. 300, 

The next issue that we shall deal with 
is about making roads for the convenience 
of the defendants. There is a stipulation 
in the agreement that in default of the 
plaintiffs getting passages opened by their 
men in proper time, the defendants will be 
at liberty to get such passages made at 
their own ' oost for which t>hey will get 
credit out of the money payable ;byv. them 
to the plaintiffs. The plaintiffs admittedly 
did not open up any passages and there 
oan be no doubt from the evidenoe that 
passages were opened by the defendants 
at their own oost. The aooount books 
produced by the defendants for 1314 and 
1315 show that the oost of preparing the 
roads was Rs. 351-6-6, but these aooount 
books have not been properly proved. The 
handwriting of the entries has been proved, 
but the persons who wrote the aooount 
books or spent the money have not been 
called. In the petition to the Board of 
Revenue, Exhibit 24, the defendants olaimed 
Rs. 400 as loss for not making road?. 
The' oral evidence is of an oneatiefaQfcory 



266 


INDIAN OASES. 


[1920 


B0WTH1R V. ROWTHER. 

character. Various estimates are given 
about the cost, ranging from Rs. 3 or Rs. 4 
to Rs. 1,000. The learned Judge has aoo9pted 
the evidenoe of the defendants’ witness No. I 
who was a sub-lessee and has allowed Rs. 29 
only. We think this amount inadequate. 
The defendants oertainly made one or two 
big roads by outting down the jungle, and 
we think that it would be just to allow 
the defendants Rs. 350 on this head, whioh 
is praotioally the amount mentioned in the 
aooount book, and we direct that sum to be 
deduoted from the amount of the rent olaimed. 

The defendants also olaimed credit for 
Rs. 1,500, said to have been paid as rent 
but misappropriated by the servants of the 
plaintiffs. This item was, however, given op 
by the learned Vakil for the defendants, 
and we need not, therefore, 'consider it. 

A further issue was raised as regards 
the interest olaimed by the plaintiffs. 
Exhibit 25 provides for it and the plaintiffs 
have shown that interest was realised from 
the defendants. We hold that the plaintiffs 
are entitled to interest. 

The learned Subordinate Judge has 
allowed the defendants credit to the extent 
of Rs. 554 altogether, namely, Rs. 29 for 
the roads, Rs. 150 for the prohibitory 
order and Rs. 375 for the timber whioh 
stood on the three little traots adjoining Madar 
Tek. We vary those sums as follows: 
namely, Rs. 350 for roads and Rs. 300 as 

compensation for the prohibitory order, 
increasing the amount to Rs. 1,025. Propor- 
tionate amount of costs on the above basis. 
Exoept as aforesaid, the appeal is dismissed. 
Hearing fee is assessed at Rs. 300. 

Newbould, J. — I agree. 

Appeal dismissed ; 

Decree modified. 


LOWER BURMA CHIEF COURT. 
Civil Regolar No. 29 of 1919. 

June 24, 1919 

Present : — Mr. Justice Maung Kin. 

J. M. V. ROWTHER— Plaintiff 

versus 

K. M. M. ROWTHER — Defendant. 

Civil Procedure Code ( Act V o 1908,), s. 20 (o) — 


Place of suing— Principal and agent— Accounts, su ;t 
f°r , against agent— Cause of action. 

The cause of action in a suit for accounts against 
an agent arises at the place where the contract of 
agency was made or where it was to be performed 
and where the refusal to account took place. Ip. 
266, col. 2.] r 

The fact that monies hare to be sent from a par- 
ticular place does not form a part of the canse of 
action on a contract of agency, [p. 267, col. 1.] 

Mr. Ohari, for the Plaintiff. 

JUDGMENT. — This is a suit for an 
aooount arising out of a oontraot of agenoy 
under which the defendant was employed 
by the plaintiff as his agent at Tiru- 
valoor in Tanjore district, Madras Presi- 
denoy. The defendant pleads (tn'er alia ) 
that this Court has no jurisdiction. The 
proposal to employ the defendant as 
agent was made by letter addressed to 
him at Tiruvaloor, and was aooepted by 
defendant by letter through the post. The 
oontraot was, therefore, made at Tiruvaloor. 

See Kamisetti Subbiah v. Katha Venkata - 
sawmy (1). 

It was dearly to be performed at Tiru- 
valoor. The refusal to aooount ooourred 
there. The defendant is residing there. 
For these reasons the defendant oontendo 
that this Court has no jurisdiotion. Plain- 
tiff says that monies were sent from 
Rangoon and aooordiog to the terms of 
the oontraot they were to be sent from 
Rangoon. The former proposition is 
oorreot. The latter proposition is not 
alleged in the plaint. It seems the plain- 
tiff may send monies from anywhere. 
Assuming that the monies were accord- 
ing to the oontraot to be sent from 
Rangoon, it is oontended that the oause 
of action arose in part in Rangoon and 
that, therefore, this Court has jurisdiotion. 
This case is similar to the Allahabad 
oase of Salig Ram v. Ohaha Mai (2). 

In that oase there was a contract of 
agenoy and it was held that it was made 
at Karaobi, that it was to be performed there 
and that the agent committed misoonduot 
or negligence there. But it was oontend- 
ed that as the resultant loss or damage 
ooourred at Hathras, the oause of aotion 


(1) 27 M. 35-. 

(2; 11 Ind. Cas. 7 12; 34 A. 49; 8 A. L. J. 1160. 
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arose in park at that place. The learned 
Judges (Tadball and Piggott, JJ ) observ- 
ed: “The language of the section has been 
altered in the present Act in that in 
place of the words 'the oanse of aotion 
arises' and Explanation III of section 17, 
the words 'the oanse of aotion in whole 
or in part arises' have been snbstitnted. 
This has not in onr opinion altered the 
law as to what is the oanse of aotion 
in suits arising out of oontraot. Explana- 
tion III of section 17, Aot XIV of 1882, 
thongh it does not appear in the present' 
Act, is a oorreot statement of what the 
law still is and shows dearly the trne 
meaning of the words 'cause of action' 
in the oase of suits arising out of oon- 
traots. " With these remarks I entirely 
agree. Applying them to this case, I am 
unable to hold that the faot- if it is a faot — 
that monies were to be sent from Rangoon 
forms part of the cause of aotion on the 
oontraot of agenoy. This Court has no 
jurisdiction. The plaint will be returned 
for presentation to the proper Court. The 
defendant will get oosts on the contested 
scale. 

Plaint returned. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 597 o* 1917. 

January 9, 1920. 

Present: — Mr. Justice Seshagiri Aiyar, 
RAMASAWMI PILLAI— Petitioner— 

Appellant 

versus 

BADRA NAYAKARand others— 

Respondents. 

Appeal, withdrawal of — Vakil, power of, to compro- 
mise, whether involves power to withdraw — Civil Pro- 
cedure Code ( Act V of 1908), «. 115 — Jurisdiction, 
refusal to exercise, what amounts to — Refusal to 
entertain application. 

The power given to a Vakil to compromise the 
matters in dispute in a pending appeal does not 
involve the power to withdraw the appeal uncon- 
ditionally. That power must be given specifically 
and cannot be implied from the general words 
authorising the Vakil to compromise, [p. 268, col. 1.1 
Where a Court refuses to entertain an applica- 
tion on the erroneous ground that the application 
^oes not lie, its aotion amounts to declining juris- 


diction and its order is liable to be set aside 
under section 115 of the Civil Procedure Code. [p, 
268, col. }.] 

Petition, under section 115 of Aot V of 
1908 and section 103 of the Government 
of India Aot, 1915, praying the High 
Court to revise the order of the District 
Court, Ramuad at Madura, dated the 27th 
June 1917, in I. A. No. 16 of 1917 in Appeal 
Suit No. 707 of 1915. 

FACTS appear from the judgment. 

Mr. K. Rajal* Aiyar, for the Petitioner.— 
The lower Court erred in refusing to 
allow the petitioner to argue his appeal. He 
filed an affidavit complaining that his 
Vakil withdrew the appeal without his 
permission. The District Judge should 
have enquired into those allegations. He 
was wrong in construing the power to 
compromise given in the Vakalath as 
embracing the power to withdraw the 
appeal. The latter power must have been 
given specifically. Even in case of a 
power to compromise, the Vakil should not 
aot in excess of his powers. 

The District Judge has wrongly read 
the order of Mr. Moore. Mr. Moore did 
not give permission to the Vakil to with- 
draw. The oase was simply adjourned. 

Mr. K. Shanmugam, Pxllay, for the Respond- 
ents.— The petitioner’s Vakil had full 
power, under his Vakalath, to adjust 
the subject-matter of the appeal. Such a 
power necessarily carried with it the 
power to withdraw the .appeal if the Vakil 
considered that oonrse expedient. In faot 
Mr. Moore granted time to enable the 
petitioner's Vakil to withdraw. 

JUDGMENT. — This is a petition to 
revise the order of the District Judge of 
Ramnad refusing to allow the petitioner 
to conduct his appeal. His allegation was 
that his Vakil had improperly withdrawn 
the appeal. The reasons given by the 
District Judge do not oommend themselves 
to me. Nonetheless I would have had 
no jurisdiction to go into the matter but 
for the faot that the District Judge ends 
his order by saying that “ the petition 
does not lie,” thereby declining jurisdiction 
to hear the petition. The allegations con- 
tained in the affidavit of the petitioner 
certainly require investigation. Without 
asking the Vakil concerned for an ex- 
planation and without taking further 
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bvidenoe in the oase, the District Judge 
disposed of the application on two grounds 
both of which are unsustainable. The 1st 
ground is that the Vakalath authorised 
the Vakil to compromise and, therefore, 
the Vakil was competent to withdraw the 
appeal. He is dearly wrong here. The 
power to compromise does not involve a 
power to withdraw an appeal uncondi- 
tionally. That power mast be given spe- 
cifically and oannot be implied from the 
general words authorising the Vakil to 
compromise. In Thenal Ammol v. Solkammal 
(l) this Court held that the powers to com- 
promise must be very carefully sorutinised. 
Reference may also be made to Basan • 
gowda v. Ohurchigirigowda (2). 

The other reason given by the District 
Judge is equally wrong. He refers to an 
order made by the Distriot Judge, Mr, Moore, 
as if that learned Judge had authorised 
the withdrawal on the day the case was 
to be heard. The order of Mr. Moore is: 
’‘Adjourned to 22nd March 1917 at the 
request of the Vakils on both sides. It 
is stated that this appeal will be with- 
drawn ae the matters in dispute have 
been compromised.” This does not show that 
without a compromise the Vakils promised 
to withdraw the appeal. It is clear that 
the present Distriot Judge has misunder- 
stood the terms of the vakalath as well 
as the terms of the order of Mr. Moore 
and by misunderstanding these two doou- 
ments he has declined to go into the 
case by saying that the petition does not 
lie. Therefore, I am entitled under sec- 
tion 115 to set aside that order. I reverse 
his order and direct him to enquire into 
the allegations contained in the affidavit. 
The Distriot Judge will see that it is in 
the interests of the legal practitioner con- 
cerned that this matter should be set at 
rest as early as possible before the parties 
and the Pleaders forget what happened on 
those dates. 

With these remarks I send baok the 
oase to the Distriot Judge, with directions 
to re-take the oase on his file and dispose 
of it according to law. Costs will abide. 
m. o. P. 


Petition allowed ; 
Caie remanded. 


(1) 41 lnd. Cas. 429; 41 M. 233; 22 M. L. T. 149. 
' (2) 5 lnd. Oas, 966; 31 B, 40S; 12 Bom. L. B. 223. 


CALCUTTA HIGH COURT. 

Appril from Appellate Decree No. 2833 

of 1916. 

August 26, 1919. 

Fresent : — Mr. Justice Chatterjea and 
Mr. Justice Panton. 

BEJOT CHANDRA ROT SARKAR — 
Defendant — Appellant 
t ersus 

Maharaja Sir PRODTOT KUMAR 
TAGORE BAHADUR, Kt., and The SEC- 
RETART of STATE for INDIA^ 
Plaintiffs — Respondent?. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 81, ap- 
plicability of— Landlord and tenant— Tenant holding 
under- kabuliyat. — Custom — Market, establishment of— 
Acquisition of land for market —Landlord, right of. 

Where a tenant holding under a kab uliyat is bound, 
according to custom, to give up possession of the 
land in the event of a market being established 
thereon, the landlord is not bound to adopt the 
procedure laid down in section 84 of the Bengal 
Tenancy Act for acquiring the land for such purpose, 
that section boing inapplicable to a contract 
contained in a kabuliyat. [p. 269, col. 1.] 

Where, accordingto custom, a tenant is required 
to give up a spcci6c portion of his land in the 
event of a market being established thereon, he 
cannot insist upon the landlord taking only that 
portion -the proportion to bo acquired varying with 
the requirements of the market, [p. 269, col. 2.'] 

Appeal against the deoree of the Sub- 
ordinate Judge, 2nd Court, Mymensiugb, 
dated the 20th of August 1916, affirming 
that of the Additional Munsif, Jamalpore, 
dated the 22nd of July 1914. 

FACTS appear from the judgment. 

Babu Kali Kinkar Ohakerbulty , for the 
Appellant. — The appeal arises out of a 
suit instituted bz the plaintiff hudlord 
for Khas possppaibn of' land for eitab- 
liehment of a Hat. Plaintiff’s case was 
that by the terms of the kabuliyat the 
defendant was bound to give the land for 
the establishment of a Hat. Tbe stipula- 
tion in the kabuliyat , inter alia , was 

that the tenant would be bound withoat 
any sort of objection to give op land to 
tho landlord if he so required for the 
establishment of Hats, Bazars or Bandars 
according to the oustomary nsage.” The 
first Court decreed the suit, overruling the 
defendant’s objection that he was a per- 
manent tenure-holder having a right of 
oocupamy and that he was not liable to 
be ejected fro n the lands in the way the 
landlord did. The lover Appellate Ooqrt 
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dismissed the appeal. On appeal to this 
Court the oase was remanded for a 
finding as to whether there was any snob 
oustom as provided in the kabuliyat. The 
learned Judge on remand has found against 
me. My points are: (1) that even if there 
be such a custom, I can’t be ejeoted 
till the aotual establishment o? a Hat by 
the landlord and that the ejectment should 
be aooording to the provisions of section 
84 of the Bengal Tenancy Aot; (2) that 
the landlord is not entitled to get more 
than l/l00th part of the holding aooord* 
ing to the finding arrived at by the lower 
Appellate Court on remand. 

Babu Bam Oharan Mitter (with him 
Babus Mukundanath Roy and Paramananda 
Lahtri) , for the Respondents. — The oase is 
oonoluded by the findings of faot. The 
oustom has been proved and the defendant 
oan no longer rely on that clause. Section 84 
is not applicable to this oase. As regards 
the second point he never took that 
point in his written statement nor raised 
it in the Courts below. The appeal should 
be dismissed. 

JUDGMENT. — This oase was remanded 
to the lower Appellate Court in order that 
that Court might come to a dear finding 
as to the nature of the custom referred 
to in the kabuliyat. The learned Sub* 
ordinate Judge has returned his finding 
and he says: “Having regard to the 
evidenae adduoed in this suit, I am of 
opinion that the plaintiff has succeeded in 
proving the existence of the oustom referred 
to in the kabuliyat executed by the de- 
fendant, and that the oustom is ancient, 
reasonable, certain and obtains throughout 
the Pergunnah (both in the ! districts of 

aD( * ^ am P ur )' M That finding is 
sufficient to dispose of the case. It is oontend- 
ed| however, on behalf of the appellant that 
the landlord ought to have adopted the 
procedure laid down in section 84 of the 
angal Tenanoy Aot for acquiring the 
Jf n . * or e8 tabli8hing Eandar (market), &o. 
n he present euit was based upon the 
erms of the kabuliyat under which the 
aerendant was, aooording to custom, 

i possession of land in 

Rart^ VflD °f establishment of a Hat, Bazir, 
iJanaar, e$ 0 ., within the land. Section 84 is 
enabling seotion and has nothing to 


do with the oontraot contained in the 
kabuliyat. 

The next contention is that aooording 
to the finding the oustom is for the ten- 
ants to give up l/50fch or 1/lOOth part of the 
holding in the event of a market, &a. t being 
established and that there is no reason 
why the landlord should get more than 
J / 1 00th part. But the plaintiff stated in 
the plaint that the land in dispute was 
required for the purpose of a market; and 
there was no denial that this land was 
necessary for the purpose of a market. 
That being so, we do not think that the 
defendant oan insist upon the landlord 
taking only 1/I00th part of the land; the 
proportion of the land whioh has to be 
given up apparently varies with the re- 
quirements of the market. The appeal is 
accordingly dismissed with costs (one 
set). 

Appeal dismissed. 




LOWER BURMA CHIEF COURT. 
Civil Regular No. 26 of 1919. 

March 26, 1919. 

Present-. — Mr. Justice Robinson. 

V • 

LOW — Petitioner 
versus 

‘•LOW AND ANOTHER — RESPONDENTS. 

Divorce Act (IV of 1869J, 8. 50 — Service of petition 
on respondent —Method of service— Personal or sub- 
stituted service — Procedure. 

• • 

, By section 50 of the Divorce Act, it is the High 
Court, and not the Civil Procedure Code, that is to 
rogulate the manner in which service of the petition 
is to be effected. Service should, whenever it is rea- 
sonably possible, be effected on the party in person, 
and that whether he or she is within or without 
British India. Where such service cannot, for any 
good reason, be effected, the proper course is, in the 
absence of general orders, for an application to bo 
made in open Court for a special order as to how it 
should be effected The Court would then consider 
the particular facts existing., and pass orders, being 
guided by the principles on which the Court in 
England acts. Personal service and substituted service 
are expressions which have not the same meaning 
under Indian and English procedure, and it is not for 
the parties or their Advocates to decide the method 
of servioe, and then to argue that suoh service is as 
effectual as service on the party, [p. 270, col. 2.] 
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MeBers. Giles and OrmUton , for the 
Petitioner. 

JUDGMENT. — This is a snit for disso 
lation of marriage brought by the husband 
against his wife on the groand of her 
adultery with the oo respondent. The latter 
hae left British India and the petition was 
served on Manng Kyaw Zan with whom he 
had left a power-of attorney. The question 
dow before me is whether this service is 
good service and as required by the Divorce 
Act. 

The power given nominates Maung 
Kyaw Zan, a Pleader of Rangoon, to be 
his Attorney for oertain specified purposes 
and among others to sue in his name, 
and in his name to defend or oontest suits, 
to sign and verify written statements, etc., 
and if need be, to compromise or compound 
any suit or suits as he may deem fit. 

Section 50 of the Divorce Act lajs down 
that “ every petition under the Aot shall 
be served on the party to be affected there- 
by, either within or without British India, in 
suoh manner as the High Court by general 
or special order from time to time directs. ” 

It is urged that seotion 7 of the Aot 
which requires our Courts to aot and give 
relief on principles and rule3 as nearly as 
may be conformable to the principles and 
rules on which the Court in England acts 
and gives relief, refers to the grant of relief* 
and not to minor matters of procedure, 
and that section 45 lays down that the 
proceedings shall be regulated by the Code 
of Civil Procedure. I am, therefore, asked 
to consider this question of servioe with 
reference to Order V. rule 9, et seq. and to 
hold that the service is as effectual as 
service on the party himself. I am not 
inclined to hold that seotion 7 relates to the 
grant of relief only. But, however that 
may be, both are ‘subject to the provisions 
contained in the Aot” and subject, therefore, to 
the provision contained in seotion 50. That 
seotion requires servioe on the party himself 
and lays down that the High Court shall by 
general or special order direot how it is 
to be effected. This exoludes the right 
to fall back on the provisions of the 
Code of Civil Procedure. See Arabella 
0larre98a Eliza blitter v. John Charles blitter 
(l). In this case servioe had been effected 


by posting the summons and a copy of 
the petition on the outer door of the 
loading house in whioh the respondent was 
ordinarily supposed to be residing. No 
order for substituted service had been 
obtained. On this ground and on the 
ground of delay the petition was dis- 
missed. 

It is pointed out further that by seo- 
tion 50 of the Aot, it is the High Court, 
and Dot the Civil Procedure Code, that is 
to regulate the manner in whioh servioe 
is to be effected, and in this I concur, 
Servioe should, whenever it is reasonably 
possible, be effeoted on the party in person, 
and that whether he or she is within or 
without British India. Where suoh servioe 
cannot, for any good reason, be effected, 
the proper course is, in the absence of 
general orders, for an application to be 
made in open Court for a special order 
as to how it should be effeoted. The 
Court would then consider the particular 
facts existing, and pass orders, being guided 
by the principles on whioh the Court in 
England acts. Personal servioe and sub- 
stituted servioe are expressions whioh have 
not the same meaning under Indian and 
English procedure, and it is not for the 
parties or their Advocates to deoide the 
method of servioe, and then to argue that suoh 
service is as effectual as servioe on the 
party. 

In the present case it appears that 
there has been correspondence with the 
oo respondent about the matter, and that 
he was well aware that a petition would 
be filed without delay. Other suits were 
also likely ; and in consequence he execut- 
ed a general power-of-attorney in favour 
of Maung Kyaw Zan, and left the juris- 
diction deliberately, and with some haste. 
The only address he left was oare of a 
bank ; but whether the bank still has 
instructions to forward correspondence, it 
is impossible to say. Further, the Attorney 
deposes that from information received, he 
has reason to believe that the co respond- 
ent has now gone to Canade. The Court 
might direct the petition to be served 
through a Solicitor with proof of such 
servioe, or it might direot servioe through 
the post with proof that the letter has 
been received, or by servioe on the Attorney 
when there is an Attorney, or in some 


(I) 12,0. W. N. ieo». 
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other way substituted for any of the above. 

There are two principles which mast 
always be considered by the Court. In the 
first place, it must be assured that every 
reasonable step has been taken to ensure 
that the petition has been brought to the 
knowledge of the party to be affeoted. 
Secondly, it must be careful not to permit 
the petitioner to be deprived or delayed 
in obtaining relief or put to unjustifi- 
able expense by the action of an adverse 
party. 

It appears to me that the proper orders 
to have been passed in the present case 
would have been to direct service to be 
effected on the Attorney of the co-respond- 
ent, as has in fact been done. To require 
that the servioe be effeoted afresh would 
serve no useful purpose. It would merely 
oause delay, without advancing the ends 
of justice. I do not think I am bound 
to require it. The hearing of the petition 
may, therefore, prooeed. 

Order accordingly. 


QURU8HIDDSWAMI V. PARAWA DUNDAYA NARENDRA. 

JUDGMENT. — This is an application to 
admit an appeal which was filed without a 
vakalatnama. The vakalatnama was not pro- 
duced until after the time within which the 
appeal should have been filed and when pro- 
duced, was found to bear a date subsequent 
to the date of the expiry of limitation. 
In these ciroumstanoes we are asked to 
say either that the appeal is filed within time 
or that sufficient oause has been shown 
under section 5 of the Limitation Act for 
extending the time. We are of opinion 
that a petition of appeal presented with- 
out any authority in the shape of a vakalat- 
nama has not been legally presented at 
all. It may not be neoessary to file a 
vakalatnama with the petition of appeal, 
but it is certainly neoessary that there 
should be at the time of the presentation of 
the appeal a vakalatnama in existence bear- 
ing the signature of the appellant or bis 
Attorney. 

With regard to the petition for exten- 
sion of time under seotion 5, it is clear 
that the failure to obtain the vakalatnama 
within the period of limitation was due 
to gross carelessness on the part of the Vakils 
ip the Court below. We are not prepared 
to grant the indulgence asked for. The 
memorandum of appeal is rejeoted. 


Appeal rejected. 


PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 100 of 1918, 

July 1, 1918. 

Present : -Mr. Justice Roe and 
Mr. Justice Coutts. 

SHEIKH PALAT — Petitioner 

versus 

SARWAN SAHU and others — 
Opposite Party. 

Appeal, presentation of, without vakalatnama— Pre- 
sentation, whether valid— Limitation Act (IX of MW, 
«. 5 -Appeal, delay in filing— Sufficient cause— Delay 
due to carelessness, whether sufficient cause. 


The presentation of a memorandum of appeal 
a Vakil without any authority in the shape o 
vakalatnama ia not a valid presentation. 

Delay due to carelessness is not sufficient ca 
to enable a Court to grant the indulgence alio' 
by section 6 of the Limitation Act. 

Mohammad Ishfak , for the Petition! 


BOMBAY HIGH COURT. 

First Ciyil Appeal No. 256 of 1916. 

August 21, 1919. 

Fntent:— Justioe Sir Norman Maoleod, Kt., 
Chief Justioe, and Mr. Justioe Heaton. 
GURUSHIDDSWAMI — Defendant — 

Appellant 

versus 

PARAWA DUNDAYA NARENDRA— 
Plaintiff— Rf spondbnt. 

Evidence Act (I oj 187 2), s. J16 — Estoppel — Sale by 
minor — Jitnor representing himself to be of age, 
whether estopped — Purchaser not deceived, effect of 
— Specific Relief Act (I of 1877J, s. 41 — Sale declared 
void — Consideration , return of, when to be direeted. 
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A minor, who at the time of entering into a 
transaction fraudulently represents himself to be 
a major, is not estopped from subsequently setting 
up the defence of minority where the person to 
-whom the representation is made is not deceived 
thereby. 

Where such a transaction is set aside at the 
instance of the minor, the Court will not exercise 
its discretion under section 4 of the Specific Belief 
Act, unless there are very strong circumstances in 
the case entitling the defendant to a return of the 
consideration. 

First appeal from the deoision of the 
Subordinate Judge, First Claes, Dharwar, 
in Suit No. 325 of 1913. 

Messrs. 0 S. Bao and P. B. Shingne , 
for the Appellant. 

Messrs. Jayahar and B . B. K elkar, for the 
Respondent. 

JUDGMENT. 

MaCLROD, C. J.— The plaintiff sued to 
obtain a declaration that the sale deed passed 

by her on the 9th March 1903 to her de- 
ceased husband’s brother was not valid, 
and to recover possession cf the property 
described in the plaint with mesne profits 
for the year 1911 12 with future mesne 
profits and oosts. The greater part of the 
evidence turned upon the question whether 
the plaintiff was a minor when she signed 
the sale deed. It cannot be disputed that 
she signed the sale-deed and admitted 
execution before the Sub Registrar, and 
that it appears from the dooument that 
Rb. 2.400 was paid for the land. We 
bave considered very carefully the evidence 
which was dealt with by the learned 
Subordinate Judge, and also the arguments 
adduced by Mr. Rao to show that the 
finding of the learned Judge was wrong, 
but there are many oiroumstanoes in the 
oase which all point to the fact that the 
plaintiff was a minor in 1903. 

The question arises whether she is 
now estopped beoause according to the 
defendant’s oase she represented herself as 
being a major, when she must have known 
that she was a minor. It has been held 
by a Bench of this Court that a person 
can be estopped in such oiroumstanoes, but 
it was admitted in that oase that the 
oiroumstanoes in which an estoppel would 
be allowed would be extremely rare. But 
in this oase there is evidenoe that the 
defendant was not deoeived by what the 
plaintiff * bad told him. He had made 


inquiries about plaintiff’s age from other 
souroes and from the plaintiff’s father. 
Beyond that the plaintiff was the widow 
of his deoeased brother and it is rot an 
unfair presumption to make against the 
defendant that he must have known per- 
fectly well what the plaintiff’s age was. 

Lastly, the. question arises whether under 
section 41 of the Specific Relief Act we 
should direct the plaintiff to restore the 
consideration money. The Court no doubt 
has a discretion to do so, but there must 
be very strong oiroumstanoes in the oase 
to enable the Court to find that there is 
an equity in favour of the defendant. In 
the oase of Thurstan v. Nottingham Permanent 
Benefit Building Society (l), referred to in 
Mohori Bibee v. Dharmodas Qhose (2) by 
their Lordships of the Privy Council and 
in which the judgment of Romer, L. J., is 
quoted, a mortgage in favour of thesooiety 
was set aside, and the question was whether 
the society was not entitled to re payment 
of the advanoes ; Romer, L. J., said : ‘ .The 
short answer is, that a Court of Equity 
oannot say that it is equitable to oompel 
a person to pay any moneys in respect 
of a transaction which, as against that 
person, the Legislature has deolared to 
be void.” Cases may arise in whioh the 
Court might come to the conclusion that 
there was an equity in favour of the person 
to be paid the money. But in this oase 
we do not think that there is any such 
equity. The result must be that the appeal 
is dismissed and the decree of the lower 
Court confirmed with oosts. 

Heaton, J. — I oonour. 

Decree confirmed. 

(1) (1902) 1 Ch. D. 1 5 71 L. J. Ch'. 83; 50 W. R. 179; 
86 L. T. 35; 18 T. L. R 135, affirmed in (1903) A. C. 
6; 72 L. J. Ch. 134; 67 J. P. 129; 51 W. R. 273; 87 L. 
T. 529; 19 T. L. R. 64 

(2) 6. Bom. L. R. 421; 30 C. 639 at p. 549; 30 I. A. 
114; 7 C. W. N. 441; 8 Sar. P. C. J. 874. 
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PATNA HIGH COURT. 

Criminal Appeal No. 120 of 1919. 

July 18, 1919. 

. Present: —Mr. Jastioe Malliok and 

Mr. Jastioe Atkinson. 

SARWAR KHAN and another — 

Appellants 

versus 

EM PE ROR — Respondent. 

, Expert evidence— Cross-e lamination, absence of — 
Opinion of expert , whether can be challenged -Evidence 
Act (l of 187 i), 8. 157 —Test identification — Statement 
lAade to Police, admissibility of, at trial, in corro- 

boration. . 

Where there has been no oross-examination of a 
finger print expert witness impeaching the examina- 
tion whiAh he had made of and the test to which ho 
had put a particular finger print impression sub- 
mitted for his consideration, the value and weight 
to be attached to such witness’s evidence cannot be 
diminished by applying to it considerations to 
whiohthe witness’s attention was never directed. 
Op. 29ft, col 1.] 

, Where owing to the lapse of timo between a test 
identification by the Police and the trial, a witness, 
because of defective and uncertain memory, is 
unable to say whether the person on his trial is the 
person whom he identified, the statement made by 
the witness to the Police at the test identification 
is admissible under section 167 of the Evidence Aot, 
if the effect of that statement is not to contradict 
the evidence of 1 the witness given at the trial. 
LP* *77, ooL 2( p 282; ool N 1.] 

Criminal appeal against the order of 
tbs Sessions Judge, Manbbum-Sambhalpnr, 
dated tbe 4th Jane 1919. 

Messrs. Wasi Ahmad and Sami, for the Ap- 
pellanta. 

The Government Advooate, for the Crown. 

JUDGMENT. 

A • 

Atkinson, J. — The appellants before ub 
were charged, with certain other persons, 
with having committed an offenoe under 
section 4=9D of the Indian Penal Code. 
The three other persons accused jointly 
With the appellants have beep acquitted, and 
the present appeal is conversant only with the 
cases Of Sarwar Khan and Mohammad Khan. 

* i 

n » °th *he accused were oharged by the 

Mie principal offenoe specified 
IQ 'Motion 469D of the Indian Penal Code. 
. ,*,**f" 1 *^ Sessions Judge of Purulia, who 
K . this ease, found the . aoOnsed Sarwar 
T ,. an offence nnder section 489D, 

Gods# and oonvioted the 
o er accused Mohammad Khan of being an 

18 


abettor under seotions 107 and 109 read 
with seotion 489D of the Indian Penal 
Code. 

The oh&rge shortly stated is that the aoous- 
ed had in their possession certain artioles and 
materials which were necessary, and were 
used by them, for the purpose of manu- 
facturing and forging onrrenoy notes. 

Before considering the evidence as to 
the guilt or innocence of the accused, it 
is necessary testate shortly a few essential 
faots to enable as to follow and scrutinize 
the evidence relied upon by the prosecution 
to establish the guilt of the aoonsed. 

The appellants are Afghans; and have, 
as would appear from the evidence, a wide 
oonreition throughout various parts of 
British India. 

On or about the 23rd of January 1918 
two boxes were despatched from Lahore 
consigned to a Railway Station oalled 
Gomoh within this province to a consignee 
bearing the name of Lai Khan. I he 
boxes consigned at Lahore were despatched 
by Kabulis at Lahore; and the boxes 
were labelled with a label indicating that 
their contents only contained photographic 
materials. 

From the evidence of the Railway 
Officials examined as witnesses from 
Lahore, it would also appear that the 
original consignors booking the boxes 
desired that the aforesaid boxes should be 
booked to a station other than Gomoh, 
namely a station oalled Mahuda, bnt being 
uncertain of the existence of a station 
known as Mahuda, the Railway Official at 
Lahore suggested that there was no such 
station ; and thereupon the Kabulis, con- 
signors, quickly changed the station of 
destination from Mahuda to the name of 
Gomoh. The labels on the boxes indicate 
that suoh a change was made, whioh is 
confirmatory of tbe evidenoe given by the 
Railway Officials from Lahore. 

The goods were despatched and reached 
Gomoh on or about the 29feh January 
1918 having been despatched on the 
23rd* Janaary. The goods remained at 
Gomoh Station awaiting delivery from 
the 29th January to the 6th February, 
and on -the 6th February delivery of the 
boxes oonsigoed from Lahore was taken at 
Gomoh Station, and the same were re-booked 
from Gomoh Station by the alleged con- 
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signees thereof to a station called KhanooJih 
which is also sitaated within this Province. 

Khanoodih is a station not far from the 
oolliery known as Bera Bara Colliery, whioh 
is located near where the aooused, with 
other Kabalis, at that time resided. 

The goods were received at Gomoh by 
four Kabulis and were re-booked as passen- 
ger luggage from Gomoh to Khanoodih 
Station. 

The aforesaid faots have not been con- 
troverted or challenged as to their accuracy. 

Where the goods remained from the 6th 
February up to early in the month of 
June 1918 no one precisely knows. 

On the 19th July in consequence of in- 
formation whioh the Police Officer received 
in connection with a certain case of 
burglary, he searohed the house of a man 
called Jethu Musahar and in his house or 
hut he discovered the two boxes whioh 
had been consigned from Lahore, and whioh 
had been reoeived at Gomoh, and re booked 
from Gomoh to Khanoodih. 

Now there is no dispute with regard 
to this fact, that the two bixes discovered 
in the hut of Jethu were the same two 
boxes whioh were actually and in faot 
consigned from Lahore Station. 

The main questions arising for our con- 
sideration are, who placed the boxes in 
Jethu’s hut ; or on whose behalf had 
Jethu the oustody of these boxes, and to 
whom did these boxes belong? 

The learned Counsel appearing on behalf 
of the aooused has not controverted the 
incidental aots and oircumstanoes to 
whioh I have already re'erred. The main 
defence put forward on behalf of the 
accused is that these boxes whioh were 
consigned from Lahore never formed any 
part of the property of either of the 
aojused persons before us, and that, how- 
ever they may have got into Jethu’s hut, 
they were not the property of Sarwar 
Khan or Mohammad Khan, and that they 
are, therefore, in no way responsible either 
for the boxes or for the contents thereof. 

Two other faots oagbt to be stated, about 
whioh there is no controversy. 

The aooused carry on the business of 
money lending. The accused Sarwar Khan 
is actually in partnership in this business 
with the father of Mohammad Khan; and 


books have beon produced an! given in 
evidenoe showing a printed form of hand- 
note in whioh or on the face of whioh 
the names of Sarwa** Khan and Mohammad 
Kban’s father appear as oarrying on a 
joint money lending business. 

Tt is also not disputed that some three 
years pror to July 1918 the aooused 
Sarwar Khan had advanced to Jethu a 
6um of Rs. 46 on loan, secured by a hand- 
note to whioh Jethu affixed his thumb 
impression, and since whioh time Jethu 
has been paying interest thereon by 
monthly instalments at the rate of Rs. 5-12. 
Jethu, it is admitted, knows Sarwar Khan 
intimately and oould not possibly be 
mistaken as to his identity. This admis- 
sion is of importance in considering the 
value to be attached to the evidenoe of 
Jethu himself. 

Having stated these unoontradioted faots, 

I will proceed to oonsider the evidenoe 
adduced by the proseoution to establish 
the guilt of the aooused. 

The positive and direct evidenoe adduced 
by the Crown to prove that the boxes 
referred to were the property of Sir war 
Khan and his fellow Kabulis is the evi- . 
dense of Jethu and Jethu’s brother in-law- 
Gena. Jethu’s evidenoe, summarised shortly, 
-is that on the 19th July 1918 the Poliae 
Offioer entered his house with a view ofr 
making a search for the purpose of trao-: 
ing certain artioles which had been 
stolen. On entering his hat the Police 
Offioer got sight of the two boxes which 
had been despatched from Lahore and 
bad upon their exterior the Lahore label, 
the label of Gomoh and also the label of 
Khanoodih. 

The Inspector opened one box whioh 
was not looked and having inspected its 
oontents, ascertained from Jetha that the 
boxes had been entrusted to him to keep 
by a certain Kabuli. The oontents of 
tne box whioh the Sub-Inspector opened 
satisBed him that the contents were 
strange. Jethu on that evening, the 19th 
of July, did not expressly state to the 
Sub-Inspector that the owner of the 
boxes was Sarwar Khan, or that Sarwar 
Khan had given him the boxes to keep 
in his custody on his behalf; but Jethu 
did describe the person who gave him the 
boxes to keep as being his Mahajan from' 
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whom he had borrowed money, and. from 
whom he had got the boxes for safe ous- 
tody six weeks before; that would be 
early in the month of June 1918. 

The Polioe Inspeetor thereupon took 
possession of the two boxes; and took 
Jethu into custody, and conveyed him 
to the Katras Thana, which is some 1U 
or more miles distant from the village 
where Jethu lived. Before leaving this 
village, which adjoins the colliery in 
which Jethu ‘ worked, the Sub-Inspeotor 
gave it to be understood that any Kabulis 
that were seen hovering about in the 
vioinity of the oolliery pending his return 
should be taken into oustody by the 
oolliery manager and by suoh other persons 
as would render assistance. 

On the following morning, the 20th 
of July, Sarwar Khan arrived at the 
oolliery and went straight to the hut of 
Jethu. Jethu being absent, he being then 
at ths Thana, Sarwar Khan was inter- 
viewed by Jethu’s brother. in law Gena. 

If one oan believe the evidenoe of 
Gena,' Sarwar Khan said to him, “Where 
are my boxesP” and he replied, “The 
Polioe have taken them, and have also 
taken Jethu with them to the Thana,” 
and thereupon Gena immediately intimat- 
ed to the oolliery manager that Sarwar 
Khan, a Kabuli, had turned up at the 
oolliery; and forthwith the Kabuli was 
surrounded by various Ohaprassis from the 
oolliery oonjointly with others, and was 
taken into oustody. Eventually upon the 
evening of the 20th July, Sarwar Khan 
was removed to an outpost station on 
the road to Katras Thana; and on the 
following morning, the 21st July 1918, 
was taken formally into oustody by the 
Sub-Inspeotor and brought to Katras 
Thana. 

Jethu, who had remained in oustody during 
the evening and night of the 19th, was dis- 
charged from oustody on the morning of the 
20th. But Jethu did not see or interview 
Sarwar Khan, after Sarwar Khan was arrest- 

rk ' 11 °^ on the evening of the 21st. 
On the evening of the 21st Jethu was 
sen for by the Sub-Inspeotor; Jethu 
returned to Katras Thana, and when he 
got there it was late in the evening, 
ana itne was sailed upon immediately to 


identify out of 40 Kabulis that were then 
present at the Thana the man from whom 
he got, as he alleged, the two boxes 
that were found in his house; and with 
little diffidence Jethu identified Sarwar 
Khan as being the man from whom he 
received the boxes and that he also was 
the person who had been his Mabajan or 
money-lender. 

Now this is the first speoies of evidenoe 
which we have to consider in this case, 
because it is the main positive and direct 
evidenoe of the accused’s guilt. 

Gena accompanied the Polioe constable 
who took Sarwar Khan to the Thana, and 
some stress is laid upon an expression 
contained in the cross-examination of 
Gena whioh will require to be considered 
later. 

The learned Counsel appearing on behalf 
of the aooused vehemently challenges the 
testimony of both these witneses, Jethu 
and his brother-in-law Gena; that is to 
say, that he asserts that their evidenoe 
is fabricated and false, and that they 
have been instigated into preferring a 
oharge against the aooused Sarwar Khan 
for the purpose of exonerating themselves 
from oriminal responsibility for having 
in their possession articles such as were 
found in the boxes in question. In addi- 
tion it is also alleged that Jethu was a 
suspeot; that he was believed to have 
taken part in some burglary and that, 
therefore, he is a man without a clean 
record whose evidenoe ought to be viewed 
with grave suspicion and doubt. 

Certainly these admonitions addressed 
to us require consideration when weighing 
the evidence of Jethu and Gena; and we 
have, during the oourse of the arguments 
whioh have been presented to ns on 
behalf of the aooused, very carefully con- 
sidered the matters whioh have been so 
forcibly and ably urged by learned Counsel 
for the defenoe. 

However, with regard to the evidence of 
Jethu it appears to us that there is no 
foundation upon whioh we could fairly 
say that his evidenoe has been impeached. 

The fact that Jethu did not mention 
the name of Sarwar Khan on the evening 
of the 19th- July is by no means 
the true criterion for testing the valua 
of his evidenoe. It is quite possible that 
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Jethn being illiterate may have never 
known Sarwar Khan ai Sarwar Khan; 
bat that he knew him as the Mahajan 
from whom he got monetary aooommoda* 
tion oannot be questioned. And beyond 
donbt to the Sub Inspector on the evening 
of the 19th July he deferred to bis 
Mahajan as being the person who had 
entrusted to him the custody of the 
boxes which were found in his honse. 
I am not aware, so far as the evidence 
on the record of this case is concerned, 
that Jethu has in any way been implicated 
in a charge of burglary. He may or may 
not have beeD; of that we know nothing. 
But if anything could be urged against 
his character which would affeot his cre- 
dibility and the weight to be attached to 
his evidence, l have little doubt that 
in cross examination his moral character 
would have been assailed and he would 
have been exposed under the strain of oross* 
examination to every legitimate test for 
tbe purpose of endeavouring to impaaoh 
bis testimony and bis credit. 

No such course appears to have been 
pursued; and while giving weight to every 
argument that has been addressed to us 
on behalf of the appellants, we are of 
opinion that, so far as Jethu’s testimony 
is concerned, he is a true and trustworthy 
witness. 

Gena also seems to us a witness of 
truth and credibility. It is suggested that 
at the out-post station a constable called 
Mahadeo said to him, say “Sarwar Khan 
did it”, and Gena replied “That is the 
truth.” Tbe construction which Mr. Wasi 
Ahmad put upon these words, was that 
Gena knew nothing himself in fact as to 
who was the aotual owner of the boxes 
placed in bis brother-in-law’s house, but 
that the name of Sarwar Khan had 
been suggested to him by the Police con- 
stable, and that Gena had adopted it and 
asserted it to be the truth. It is impossible 
to divoroe the phrase that has been referred 
to from tbe general trend of evidence given 
in the deposition of Gena itself. Read- 
ing that deposition and considering it as 
a whole, we are satisfied that to assign 
the interpretation which has been suggest- 
6d to the expression above referred to would 
bh unreasonable, having regard to the 


general context of the evidence of the witness 
Gena as recorded. 

We think that the aforesaid expression 
meant no more than this that Gena bad 
suggested that Sarwar Khan was the man 
who was the true owner of these boxes, 
and that the Police constable said "Well, 
why don’t you say so”. That seems to us 
a much more intelligent and a much 
more reasonable oonstrnotion of the expres- 
sion used, taking into consideration tbe 
general teDor of the evidence given by the 
witness, than the forced interpretation put 
upon a mere phrase, as suggested by tbe 
learned Counsel appearing on behalf of 
the prisoner, divorced from the surrounding 
context. Therefore, we accept as true and 
trustworthy the evidence cf both these 
witnesses, Jethu and Gena, so far as their 
evidence is material in this case; and it 
established that the two boxes discovered 
in the hut of Jethu were the property 
of the accused Sarwar Khan. This dis- 
poses of what I may call the direct and 
positive evidence of the guilt of the ac- 
cused, 

Sarwar Khan and some 18 of his Kabuli 
associates lived at a distance from tbe 
colliery of about 7 miles; and as I under- 
stand, these Kabulis resided not far from 
the station of Khanoodih, Shortly after 
the discovery of the boxes in Jethu’s 
house all tbe Kabulis residing in this 
tiled hut, some 7 miles distant from 
the colliery, disappeared taking with them 
most of their property, but leaving some 
things behind. Their sudden departure at 
this junoture is noticeable, and seems an* 
accountable if they bad no connection 
whatsoever with either of tbe boxes dis- 
covered in Jethu’s hut. 

Tbe evidence confirmatory of tbe positive 
evidence of Jethu and Gena remains to be 
considered. 

This evidence may be classified into two 
distinct branches. First, the evidense given 
by the Railway Officials as to who in 
fact received delivery of the boxes from 
tbe Railway Company: and secondly, the 
evidence of the Finger Print Expert. 

A gentleman oalled Bose, who is the head 
booking clerk at Gomob, was aalled to prove 
that on the 6th February 1918 four Kabulis 
came to Gomoh Station and asked for 
delivery to them of two boxes consigned 
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to a consignee bearing the name of Lai Khan. 
Boae says that Sarwar Khan took delivery 
of the boxes; and that then at his request 
he affixed to the Railway Reoeipt Register 
hie (Sarwar Khan's) thumb impression in 
acknowledgment of the receipt of the goods 
whioh he had received. Bose also says 
that there were other Kabulis with Sir war 
Khan, whom he did not at the time 
know by name, bat whom he afterwards 
ascertained to be Sarwar Khan and whom 
he subsequently identified. Concerning the 
identification of Sarwar Khan by this 
witness I will .have to deal in more detail 
la*e r ; bat for the present, for the purpose 
of considering the effeot of the evidence 
whieh he gave, it may be taken that Bose 
was referring to a person whom he identified 
as Sarwar Khan, the accused before ns, as 
the person who took delivery and aoknow- 
lodged the reoeipt of the two boxes consigned 
to Lai Khan. 


Boae also says that Sarwar Khan alor 
OAme into the booking offiie, sigaei tfc 
Railway Reoeipt book by affixing h 
. impression to it and re- booked tt 
dame goods as passenger luggage tc Khanoi 
dio under four 3rd class tickets. 

This incident took place, as I have sail 
oa the fith February 1918: and some fi\ 
nr six months afterwards Mr. B) 3 e wa 

lQi q nftlBe ly» on the lOfch of Angui 

a9a 8, to identify the person to whom t 
gave delivery of the boxes whioh wei 
oocsigqed to Lai Khan from Lahore. 

At the test identification whioh too 
Place on the 10th of August at Katras That 
oerwar Khan was paraded amongst sona 
oo or 36 other Kabulis, and Bose identifie 
arwar Khan as being the man to whom t 
•d given delivery of the two boxes. 

Banerjee, P. W No. 7, was present i 
cue identification test that took plac 
8 ^®i*h August; and he deposes tha 
J .TT 088 identified without hesit&tio 
, sertainty Sarwar Khan as the ma 

Station 0 * ^ e ^ veiry °* *ke boxes at Gomo 

Sessions Court and in the Com 
. J. 00 Mr. Bose was by no mean 
* l< * 88 the identification of the per 
. whom he gave delivery of the good 

WM oa tb ° ™ b Aagak 
examined before tha learned Sea 


sions Judge, he admitted that he was pre- 
sent at the test identification at Katras in 
August 1918. He says: “That he told the 
Sub-In3p8otor that the man to whom he 
gave delivery was a tall stout man; but 
that he oould not swear that it was any 
of the men present; but he had pDiutei 
out as resembling the man, Mohammad 
Khan.” Whatever doubt or ambiguity might 
be create! by this evidenoe, was oleared 
up by the answer given in cross-examina- 
tion to a question put by the Counsel for 
the accused, and whereto Mr Bose replied, 

I said the man was like Mohammad Khan 
but not Mohammad Khan.” 

In the Committing C ourt the eviden oe of 
. this witness was certainly peoiliar, to say the 
leas’; of it, because before the Committing 
Mag'strate he sesmed to suggest that th i 
person whom he identified at the teat 
identification aa being the person to whom 
he gave delivery of the boxes in question 
on the 6th February was Mohammad 
Khan. Now Mohammad Khan was cot 
paraded for identification at all upon that 
date, vie., 10th of August, anl, theref >re, ifc 
would have b 3 en quite impossible for this 
witness then to have identified Mohammad 
Khan as being the per30u to whom he g*vi 
delivery of the boxes in question. 

Now it has been fairly contended that 
owing to the evidenoe of Mr. Bose being 
so self-oontradiotory and uncertain that it 
is unreliable; and that no other evidence 
aliunde is admissible to affirmatively prove 
the actual identification .which Mr. Bose 
made on the I Oth of Augast as to the idei~ 
tity of the person to whom he gave delivery of 
the boxes. 

We would yield to that argument if we 
thought that Mr Bose’s evidenoe wai self- 
oontr idiotory and amounted to a positive 
denial of the identification he bad previously 
made. Bat if in our opinion Mr. Bose's 
evidence is only inconsistent and hazy 
owing to bis defective capacity for 
recollection, then we think that other 
positive evidenoe may bs referred to, 
and would be admissible, for the purpose of 
enabling him to crystallise the waivering 
uncertain ties in his mind by what antecs* 
dently had taken place in fact. 

Mr. Bose doos not suggest that he dii 
not identify a person on the 10 sh Augast 
as the person who in fact took deliver 
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OD the 6th February, but hie memory, 
owing to lapse of time between the 10th 
August and the time when the accused were 
on trial, prevents him from being able to say 
that the aotual person then before him was the 
same person whom he had antecedently identi- 
fied. Therefore, to us it appears reasonable 
and proper in aid of Mr. Bose’s defective and 
uncertain recollection to admit the evidenoe 
of Mr. Banerjee P. W No. 4 and also the 
evidenoe of the Sub Inspector of Polioe 
coupled with Exhibit 22, namely the 
Identification Test Register which was 
signed by Mr. Banerjee of Mr. Bose’s 
identifiaation on the 10th of August of 
Sarwar Khan as the man to whom he 
gave delivery of the boxes in question and 
who affixed his thumb impression to the 
Railway Reoeipt Register. 

The next evidenoe that requires to be 
considered in support of the oase against 
Sarwar Khan is the evidenoe of the Finger 
Print Expert. 

Mr. Wasi Ahmed has contended very 
strenuously that this witness’ evidenoe is 
completely without merits or deserving of 
any credit. Mr. Wasi Ahmed contends 
that this witness has not applied the 
ordinary stereotyped rules for testing the 
aoouraoy of thumb impressions for the 
purpose of seeing whether they are genuine 
or not, and he has referred to the ex- 
pression of opinion of Sir Edward Henry 
as stated in his book on Thumb Impressions 
in support of his argument. There would 
be great merit and foros indeed in the 
argument addressed to us, if the witness 
had been oross examined for the purpose 
of showing that his examination of the 
thumb impressions in question of the aooused 
has been imperfeot or improper. When 
a witness, more especially an expert witness, 
has been examined, and has given his 
evidenoe and has not been cross-examined 
in any way whatsoever for the purpose of 
impeaching the examination whioh be had 
made, and tbe test to whioh he had put the 
impression submitted for his consideration, 
it Beems to us that it would not be a 
fair and proper test whereby to judge the 
value and weight to be attaohed to euoh 
witness’ evidenoe by applying to it con- 
siderations to whioh the witness’ attention 
was never direoted. This witness P. W. No. 24 
gives very oogept reasons in his evidence 


for being of opinion that the thumb im- 
pression, which was taken in Court of 
Sarwar Khan, corresponds in indentfty 
with the thumb impression attaohed to 
the Railway Reoeipt Register to whioh 
Sarwar Khan bad affixed his thumb impres- 
sion on the 6th February 1918. The 
Finger Print Expert details oatagorioally 
three or four reasons for showing that the 
two thumb impressions are identical and 
are the thumb impression, of one and the 
same person, and he adds: The com- 

bination of these peculiarities oannot occur 
in two different persons and, therefore, I am 
satisfied that they are the same as in 
Exhibit 35 ” (Exhibit 35 being the thumb 
impression attaohed to the Railway Reoeipt 
Register). No doubt the Finger Print 
Expert does say that the outer and inner 
termini of some of the ridges in the thumb 
impressions taken are not decipherable. 
But I do not think he uses or intends to 
use the expression ' undecipherable ” as 
applicable to all ridges, because if he did 
his evidenoe would be meaningless in the 
description whioh he gives of the 4fcb, 
5th, 6th, 7th and 9th ridges. If all ridges 
were undecipherable, how could he refer 
to the characteristics attaching to the 
ridges to whioh 1 have referred ; and he 
does describe the peculiarities attaching to 
each ridge to whioh reference has been 
made. This witness should have been asked 
whether the type system was the beet 
system or not whereby to test the accuracy 
of thumb impressions. No doubt it was a 
question that might have been put and 
might have been capable of answer, and 
that too a cogent answer. But are we 
now to test the value of the evidenoe of 
the Finger Print Expert by considerations 
and oiroumstanoes whioh have never been 
put to him in cross-examination and which, 
if really material, ought to have been 
put P 

We see no reason, therefore, at all for 
holding that the evidenoe of Uma Charan 
Bose, the Finger Print Expert, P. W. No. 24, 
is in any sense unreliable or underserving 
of credit. In our opinion it confirms the 
evidence of Mr. Bose, the head booking 
clerk, in this material respect, that Mr. 
Bose identified Sarwar Khan as being the 
person to whom he gave delivery of the 
boxes and from whom he got the receipt 
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of acquittance for delivery on behalf of the 
Company. 

This th9n completes the case so far as 
Sarwar Khan is concerned to this extent 
that he, Sarwar Khan, received the boxes 
on the 6th February 1918 and that he, 
Sarwar Khan, entrusted these boxes to Jethu 
for safe custody early in the month of 
June 1918. 

y. What did these boxes contain P 

It is suggested by the defenoe that 
these boxes contained some material for 
-photography only, and that in no sense 
were the materials in the boxes ever used 
for any illicit purpose in connection with 
,the forging of ourrenoy notes. Relianoe 
is plaoed upon the faot that some of the 
articles in these boxes would be articles 
such as might be used in the ordinary 
system of legitimate process work, such 
for instance as enlarging of photographs, 
and, therefore, that tbe<e was nothing in 
particular to suggest that the oontents of 
ithese boxes contained any material that 
would be essential or neoessary for the 
forging of ourrenoy notes. 

Mr. Vandyke gives very clear and dis- 
tinct evidenoe upon this point and also 
one other witness. 

Mr. Vandyke says: “ There are certain 
things, the printing press, the whirler, 
the dragon’s blood, the Lepages glue, the 
xino plates whioh preclude any other theory 
than that the kit is for process work. ” 
He also added that the materials in the 
tboxes would be just what he would have 
rexpeoted to have been collected and put 
together for forgery of notes by a person 
who did not know much about the scientific 
.method of prooess work but had made up 
his stook as a result of reading various 
books on the subject. 

Mr. 8atiah Chandra Chaudhury, P. W. 
No. 3, oatagorioally specifies the several 
arfcioles in these boxes which would not be 
used for. photographio purposes at, all but 
whioh would be used only for the purpose of 
prooess work in connection with the forging 
o ourrenoy notes. It is needless to go 
.through the other evidenoe on this aspect 
;0 the case in detail. It has been referred 

wtT ep€a * et *i y anc * foot , remains that 

.although some of the contents of these 

* legitimately be used for photo 

.graphic 'purposes, there are other materials 


in these boxes whioh strongly indicate and 
suggest that they were used for a purpose 
other than photographio work io the art 
of prooess miking. If the contents of these 
boxes were harmless and designed merely 
for enlargement of photographs or for a 
simple and innooent system of prooess 
making, evidenoe might have been addaoed 
to establish this faot by the defenoe. 

The Crown, however, conceived that the 
onus was upon them and, I think rightly, 
to negative the possibility of this contention 
by establishing by proof that the oontents 
of these boxes were designed and intended 
to be employed for the purpose of illegitimate 
prooess work, and by way of proof to 
rebut the assertion of the defenoe the 
Crown gave evidenoe as to the antecedent 
character of Sarwar Kban. 

Sarwar Khan, some 18 months before he 
received these boxes from Lahore, appears 
to have beeD associated with a gang of 
Kabulis in Howrah who carried on this 
nefarious business of forging ourrenoy notes. 
He was one of those who were seen in 
the house whioh was exclusively occupied 
by these Kabulis on the roof, either 
watching against possibility of detection or 
for the purpose of carrying out some in- 
cidental prooess in the course of their 
scheme of forging notes. Evidenoe has been 
given whioh in our opinion establishes 
satisfactorily that Sir war Khan was ao 
associate with a gang of Kabulis in 
Howrah who carried on the nefarious system 
of manufacturing forged ourrenoy notes. 

The evidenoe of witnesses Nos. 27, 28 
and 29 conclusively establishes the justi- 
fication of this conclusion, and it is well 
to remember that the evidenoe of these 
witnesses Nos. 27, 28 and 29 has not been 
impeached in cross examination. Therefore, 
we may accept, as an aotual and conclusive- 
ly established faot, that the accused Sarwar 
Khan has had a long standing connection 
with a gang of Kabulis who resort to this 
nefarious and villainous system of forging 

currency notes. _ 

This oonolades in its entirety the case so 
far as Sarwar Khan is concerned; because 
we hold and find without any doubt what- 
soever that he was the receiver of the 
boxes consigned fromLihore, that he en- 
trusted 'he h xe.s ho reoeived by him as 
the owner thereof to Jethu for safe custody, 
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that the contents of the boxes are only 
consistent with the theory that they formed 
the essential parts of a complete apparatus 
for illegitimately fcrging currency notep, 
ard that the association of Sarwar Khan 
in the pa6t clearly leads to the positive 
oonolusion that these boxes and their 
contents were not intended for an innocent or 
lawful purpose, and that, therefore, so far 
as Sarwar Khan is concerned, the case for 
the prosecution has been fully and complete- 
ly established as against him. 

Therefore, we concur with the finding of 
the learned Judge so far as Sarwar Khan 
is concerned, and we affirm his conviction 
and sentence of ten years’ rigorous imprison* 
ment. 

With regard to Mohammad Khan different 
ocnsideratioDs apply. 

Mohammad Khan was not convicted of 
an offence under section 489D. The 
learned Judge convicted this appellant 
under sections 107 and 109 read with section 
489D of the Indian Penal Code of abat- 
ment with oonspiraoy. 

Now the learned Judge in this portion 
of his judgment appears to us to have 
erred fundamentally in applying the proper 
legal considerations whioh should have been 
present to his mind. 

The main ground on whioh the learned 
Judge convicted Mohammad Khan was 
because he was satisfied that Mohammad 
Khan was a member of a gang of Kabulis 
at Cuttack who were suspeoted of carrying 
on the business of forging ourrenoy notes; 
and that, therefore, there was some connec- 
tion (of which no evidence was given) 
between Mohammad Khan, the Cuttaek 
man, and fcarwar KbaD, the Howrah man, 
whioh fcy reunion of these two persons at 
Khanoodih developed into a full blown con- 
spiracy there to forge curreDoy notes. It 
is upon this line of reasoning that the 
learned Judge mainly developes the oon- 
olusion that a conspiracy existed and still 
exists between Mohammad Khan and Sarwtr 
Kban. 

For two reasons we think the learned 
Judge was wrorg in the conclusion at 
which be arrived. One is a question of 
fsot, and the other is a question of law. 

With regard to the question of fact we 
are ourselves nuable to concur in the find- 
ing of the learned Judge that there was 


evidence on whioh he conld properly and 
reasonably hold that there existed in Cuttack 
a conspiracy to forge currency notes and of 
whioh Mohammad Khan was a member. 
Two orthiee witnesses were oalled to prove 
the existence of this alleged conspiracy, but 
tbeir evidence is absolutely unworthy and 
undeserving of credit, coming as it does 
from persons who are hardened criminals 
and who themselves have been found 
guilty on many occasions of many nefarious 
orimes. Such evidence must be viewed with 
caution; and certainly before it oau be 
aooepted, it must and ought to be materially 
corroborated. It would be unjust and un- 
fair to accept such witnesses’ evidence, 
uncorroborated as it is as to the existence 
of an alleged conspiracy at Cuttack. 

On the legal aspect of this question we 
are satisfied that even if such a conspiracy 
did exist at Cuttack, as the learned Judge 
has found, no legitimate evidence was ad- 
duced by the prosecution to link up and 
oonneot the Howrah conspiracy in conjunction 
with the alleged oonspiraoy at Cuttack. 
There is no evidence to sustain the surmise 
that Sarwar Khan and Mohammad Kban 
were the respective agents of both these 
conspiracies to form and fashion a new 
oonspiraoy at Katras as an adjnnct of or 
ancillary to either the Howrah or Cuttack 
associations. When this fundamental error 
underlying the learned Judge’s judgment 
is removed, there is nothing left of the 
learned Judge’s judgment to support the 
conviction of Mohammad Khan, because the 
learned Jndge admits that he is unable to 
accept or act upon the evidence of the wit- 
ness Pandey, who was oalled on behalf of 
the prosecution and was witness P. W. No. fl, 

P. W. No. 6 was oalled to prove associa- 
tion and intercourse between Mohammed 
Khan and Sarwar Khan: that they had 
been intimately associated with earh 
other, and that they bad in fact been the 
joint recipients of the two boxes consigned 
from Lahore. Pandey at an identification 
test on the Ifth of August did point oqt 
Mohammad Kban as being one of tho*e 
who totk delivery of the boxes and who paid 
freight, plus the demurrage due thereon; 
and he also identified two other Kabulis 
who were alleged to have been present 
at the time on the railway platform 
This witness both in the Committing Court 
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*p<J in the Sessions Court was very un- 
•ert&in and absolutely unreliable in his 
evidence and appeared in short to go baok 
on the main outline of the identifioation 
he had made at the identification test on 
the Utb August. The learned Judge felt 
himself quite unable to asoept the evidence 
of Pandey, and accordingly be rejeoted it; 
and by so doing the learned Judge was 
foroed to admit that Mohammad Kban could 
not be eonvioted of the principal offence 
under section ±89 D. 

We take the same view as the learned 
Judge with regard to the evidence of 
the witness Pandey. It is much more un- 
satisfactory in its terms than the evidence 
of Mr. Bose, and it would appear that 
in his oase, it would be unsafe to allow 
his evidenoe to be supported by extraneous 
evidenoe for the purpose of clarifying bis 
evidenoe as to identification, when bis 

evidenoe given before the Sessions Court 
was so eontradiotory, equivocal and un- 
oertain. P. W. No. 6 says: I identi- 

fied Mohammad Khan as the man to 
the best ef my ability • in the Katras 
Police Station as the man who took 

delivery of the boxes”. **! identified Sarwar 
Khan and another man in the lower 
Court as being of the party. The boxes 
were re-booked to Khanoodih by them. 
Then in cross-examination he says I 
can't say for ceitain note if these two 
Kabulis, Sarwar and Mohammad, took 
delivery of the boxes. I said this before 
the Polioe too. I also said at the test 
identifioation that itoo men like 8arwur 
and Mohammad removed the boxes. 

This was clearly an attempt to go 
baok on wbat this witness had antecedent- 
ly done and said; and, therefore, we 
think it unsafe to accept his evidenoe or 
to asoept the evidence tendered in support 
of it, and accordingly we reject the evi- 
dence of Pandey. 

Now this being so, and finding . teat 
there was no proved oonspiiaoy existing 
in Cuttack of wbioh Mohammad Kban 
was shown to be a member, wbat else 
is there that goes against the accused 
Mohammad Khan? 

The learned Government Advooate frankly 
and fairly admits that if we reject the 
evidenoe of Pandey, then praotioally there 
WRB nothing left to oonneet Mohammad Kban 


with the commission of any crime as a con- 
spirator, beyond the bare admission of 
Mohammed Khan himself made irntne- 
diatley after the arrest of Sarwar KhaD, 
in which he stated that he had been 
living with Sarwar Khan and that he 
had at the request of the Polioe produced 
oertain books of account belonging to 
Sarwar Khan. 

We think that that admission, at the 
time that it was made, was an admission 
made under such circumstances that it 
would not be fair to act upon it for 
the purpose of establishing a connection 
by infereroe between Sarwar Khan and 
Mohammad Khan as oonspirators. It was 
made when a friend was in trouble and 
was under arrest and when possibly Mo- 
hammad Khan intended to act as a surety 
on his friend’s behalf. In addition the 
admission itself is open to an innocent 
interpretation; and between two possible 
alternatives we ought to draw the inference 
most strongly in favour of innocence rather 

that guilt. 

There is in our opinion, so far as Mo- 
hammad Khan is concerned, no evidenoe 
on whioh aDy Court would be warranted 
in holding that he aided or abetted Sarwar 
Kban in committing the principal offence 
under section 489D, Indian Penal Code, 
as charged. 

Accordingly with reference to Mohammad 
Khan we are satisfied that his conviction 
was erroneous and we hereby set the 
same aside, and we direct him to be dis- 
charged from custody forthwith. 

Moi^liok, J. — I agree. 

I only desire to add a few words with 
reference to the case of Bomanjce Oowasjee , In 
the matter of (l), whioh has been cited before 
us by the learned Counsel for the appellant. 
In my opinion the principles laid down by 
their Lordships of the Judioial Committee 
in that oase do not in any way affeet the 
admissibility in this oase of the statements 
made by the witnesses Rama Nand Pandey 
and Suresh Chandra Bose before the Police 
at the test identification. If the effect of 
those statements had been to contradict 
the evidenoe given by these witnesses at 

(1) 34 C. 129; 9 Bom. L. R- 8; 6 C. L. J. 1 23 (P. C.), 
11 0. W. N. 370; 17 M. L, J. 07; 84 I. A. 6R; 5 C r , U. 
J. OO; 4L. B. B. 27j 2 M, L. T. 96. 
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the Sessions trial, then those statements 
wonld clearly not have been admissible in 
evidenoe against the aooased. Bat in my 
opinion that was not the effect of those 
statements. The depositions given by the 
two witnesses before the Sessions Conrt 
were to the effeot that although they were 
not certain by reason of lapse of time that 
the appellants were the persons whom they 
saw at the Bailway Station taking de* 
livery of the boxes, yet it was not impossi- 
ble that they might be those persons, and 
that in fact the person identified by the 
witness Bose resembled the aooased Moham- 
mad Khan and the person identified by the 
witness Ramanand Pandey also resembled 
that person. 

In these circumstances the previous state- 
ments made before the Polioe were rightly 
admitted in evidenoe under seotion 157 of the 
Indian Evidenoe Aot. 

Conviction set aside. 


* CALCUTTA HIGH COURT. 
Criminal Ripbrbncb No. 48 of 1919. 
September 13, 1919. 

- Present : — Justice Sir Syed Shamaul Huda, 

Kt., and Mr. Justioe Rankin. 
EMPEROR — Proskcotob 

versus 

PRAMATHA NATH BAGCHI 

AND ANOTHER— ACCUSED. 

Criminal Procedure Code (Act V of 1898J, s. 307 
1— Jury, unanimous verdict of—Rtgh Court, inter. 

jerence by— Evidence Act (I of 1872J, », 24 Con. 

[ession made under Police pressure , whether voluntary 

— Self. exculpatory statement of one accused, whether 
; 'evidence against co-accused. 

s * M • m 

c The High Court, upon a referenoe under section 
.307, Criminal Procedure Code, will not interfere 
with .the unanimous verdiot of a Jury, and if that 
VerdiSt is not unreasonable, and oan upon the evi- 
'denoe be supported, the High Court will accept 
tthe verdict even though it may not wholly agree 
therewith, [p. 283, ool. 2.] 

A confession recorded in circumstances which 
show that the accused was in charge of a Police con. 
■stable and that under the continued questioning to 
which he was subjected by the Investigating Officer, 
:he fihally broke down, cannot be regarded as a 
voluntary confession, and is one within the words 
of section 24 of the Evidence Act, (jp,. 283, cob 2.] 


Where im spite of the directions of the High Court 
that confessions should be recorded in open Court) 
a Magistrate records a confession at 11 o’clock at 
night, this oircumstance shows that the oonfession 
was not voluntary and that the Magistrate failed 
to exeroise a proper discretion in the matter, 
[p. 283, ool. 2.]. 

Where an accused person is produoed before a 
Magistrate at 12*30 a. m. for the purpose of 
recording his confession, and refuses to make one, 
but eventually does so on the Magistrate’s call for 
the Police, the confession cannot be said to be 
voluntary, [p. 284, col. 2.] - 

A self-exculpatory statement by one accused 
cannot be taken into account against a co-accused, 
[p. 285, col. 1.] 

Criminal reference by the District and 
Sessions Judge, Faridpur. ' " 

Babus Dasarathi Sanyal , Debendra Narair) 
Bhattacharya{ for Baba Phanindra Lai Moitra ), 
Dtnesh Chandra Roy and Probodh Ohandra 
Chatter jee, for the Accused . 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 

JUDGMENT.— This is a reference under 
seotion 307, Criminal Procedure Code. 

The facts of the case are shortly these: 
On the 11th October 1918 there was a 
fire in the oat-offices of the house of the 
Post Master of the Sub- Post Office at 

Rajbari. The fire was very soon extinguish- 
ed. The Poit Master’s case is that at 
the time, when the fire broke out, he was 
in his office and there were on his table 
12 registered articles, that when, he left 
the office, he asked the accused Promotho, 
who was a probationer in his office, to 
take oare of these artioles aod that he went 
to the place where the fire hath occurred 
and came haok within a very few minutes 
and found that the registered artioles were all 
missing. He asked Promotho, who denied aDy 
knowledge of them. He then sent Promotho 
to lodge information at the ThaDa, though he 
says that he had his suspicions that 
.Promotho had taken possession of those 
artioles. As against the accused Hemanta 
it is said that he was in the Post Office 
verandah shortly before the fire. This 
was nothing unusual, as Hemanta and 
.Promotho live together and were friends. 

Ou receipt of the information from Pro- 
motho, the Sub-Inspeotor of Polioe took up 
the enquiry. Hemanta made to him oertain 
statements upon which he went to the shop 
of one Sbyama Charan and through an 
opening in the mat wall, Hemanta brought 
out .five of the missing, letters wbioh wgrp 



Vol. LV] INDIAN 

■MP1ROR V. PRAMATHA NATH RAGCHI. 

unopened and three bandies of ourrenoy 
notes with eertain letters in them, bat 
without the envelopes. The other foar regis- 
tered articles were not found and have rot 
been traced since. 

At about 11-30 p. m., Hemanta was taken 
to a Sub-Deputy Magistrate, where he is 
said to have made a confession which was 
duly recorded by that officer. After that, 
Promotbo was also taken there at about 
12-30 a. m., and he also made aoonfession. 

It appears that Promotho, when he wa9 
asked whether he would make a confession, 
answered in the negative, whereupon the 
Sub- Deputy Magistrate asked his orderly 
to oall the oonstable and hearing this 
Promotho at once changed his mind and 
agreed to make a confession, and the con- 
fession was recorded. Hemanta in his 
confession admitted that he had gone to the 
Post Office in the evening, that when he was 
returning the fire broke out and hearing the 
cry he went baok towards the Post Offioe, 
that he was called by Promotho who handed 
over to him certain registered articles with 
the direction that he should open them 
and take care of the contents, that he put 
them inside Shyama Charan's shop through 
an opening, that shortly after he was 
arrested and he brought out the articles 
from Shyama Charan’s shop. Promotho 
in biB confession stated that when 
.the fire broke out he was present 
in the Post Office sorting some letters, that 
he and others all went out, that the Post 
Master asked him to guard the offioe room 
and that he made over a bundle of insured 
and registered letters to Hemanta. He 
said that when the Post Master came 
baok and asked him about these articles, 
he at first denied all knowledge of them 
hut afterwards gave out all the facts to 
the Polioe Sub-Inspector and the Post Master. 

The principal evidence against the aooused 
consists of the depositions of the Post Master 
Amritalal Maker ji, the investigating Polioe 
Offioer Bezlur Rashid, head post man Guru 
Cbarn, Bonomali Pal the mail peon and the 
second clerk Hiralal. There is also a con- 
siderable body of other evidence about the 
discovery of the articles from Shyama 
Oharan’s shop. 

The charges framed against the aooused 
were these: Promotbo was charged under 

t potion 52.of the Post Office Aot for having 

• •* 


OASES. 283 

dishonestly misappropriated six insured and 
registered letters containing ourrenoy notes 
and stamps and six uninsured registered 
letters while in the course of transit. He 
was also oharged with theft under section 
380, Indian Penal Code. Hemanta was 
oharged under seotion 5^ of the Post Offioe 
Aot read with seotion 70, which refers to 
abetment of Postal offences, and was also 
oharged under seotion 380 read with eeotion 
114, Indian Penal Code, in respeot of the 
said twelve articles. The learned Judge 
was apparently strongly impressed by the 
evidence in the case and his charge was 
a strongly worded one for a oonviotion. 

The Jury, however, unanimously brought 
a verdict of not guilty against both the 
aooused. 

In oases of this nature, we are generally 
reluctant to interfere with an unanimous 
verdiot and if that verdiot is not unreasonable 
and can upon the evidence be supported, 
we think we ought to aooept it, even though 
we may not wholly agree with it. 

We propose to deal with the oase 
briefly, as the facts are all set out in the 
oharge. We will oonsider the oase of 
Hemanta first. 

His confession, in our opinion, cannot, 
upon the oase made by the prosecution, be said 
to be voluntary. The evidenoe is that he was 
kept at a little distance from the Post 
Office in oharge of a head oonstable and 
was being questioned by the Sub Inspector 
and that after being io that condition for 
3 or 4 hours, to use the words of the 
learned Judge, ‘ under the continued 
questioning to which he was subjected he 
finally broke down.' 

We are satisfied that he made the con- 
fession under oiroumstances that bring the 
oase within the words of section 24 of 
the Evidence Aot. if the oonfesaion were 
voluntary and if the Sub-Inspector thought 
that it was so, there was no reason why 
he should have taken him to the 
Sub- Deputy Magisrate at 11 o’olook at 
night, inspite of the recent Circular 
issued by this Court whioh lays down 
that as a rule confessions should be recorded 
in open Court. This appears to us to be 
a clear indication, apart from any other facts, 
that Hemanta’s confession was not a volun- 
tary one and that the Police Offioer thought 
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that as Eoon as his influence was removed, 
the confession would be retracted. We 
think the Sub Deputy r’olleotor was wrong in 
recording tbe confession at that hour of 
the night and failed to exercise a proper 
discretion in doing so. However, we may 
still take the oonfession into consideration 
as forming part of the statement of 
Hemanta before the Committing Magistrate. 
It was not in our opinion a oonfession of 
guilt at all. Wbat Hemanta said would, at 
tbe most, go to show that he was a mere 
accessory after tbe fact. It does not in any 
way suggest that he went to the Post 
Offioe in order to help Promotha to commit 
theft, and there is no evidence from which 
such an inference can be drawn. The 
suggestion regarding a conspiracy between 
the two accused has failed and we have 
no doubt that the fire was aooidental. If 
Promotha took out the registered letters 
and handed them over to Hemanta, the 
latter could only be charged with an 
offence under section 411, Indian Penal 
Code, but the learned Judge deliberately 
refused to charge Hemanta under that 
section because he thought that would com- 
plicate matters. For these reasons we think 
Hemanta could not be said to have abetted 
the commission of any offenoe by Promotha; 
and the charges against Hemanta must, 
therefore, fail. 

As regards Promotha, the case stands on 
a somewhat different footing ; but yet we 
are not satisfied that even in his case we 
should differ from the unanimous verdict 
of the Jury. It is difficult to believe the 
story told by the Post Master that he 
left Promotha in charge of the registered 
artioles. If Promotha had been left in 
such charge, it is extremely unlikely 
that he, a young probationer in the 
Post Offioe aged about 20 or 21 years, 
would have dared to deny any knowledge 
of them or to remove them knowing, as 
he did, that he would be held responsible 
for them. It seems more reasonable to 
balieve that, when the fire broke out in 
the kitchen, the Post Master — whose wife 
and children were in the house — ran in 
haste to the place and, as suggested by the 
defence, Promotha also followed him and 
that immediately after, it occarred 
(o the Post Master that he had lefo the 
registered articles without plaoing any 


body in charge of them and asked Promotha 
to return to the Post Offioe to take oare 
of them. It is extremely suspicions that 
this story of Promotha having been placed 
in obarge of the stolen articles has been 
sought to be supported by evidence which 
oannot be relied upon. Some of the 
witnesses who depose to it, in our opinion, 
could not have any knowledge of it. One 
of such witnesses is Guru Charan who 
must have left immediately after the fire 
broke out (Bonomali said : they all went 
together), and yet he eays he heard the 
Post Master asking Promotha to take 
charge of the artioles, and the other witness 
is the Post Master’s daughter, who in her 
evidence at the first trial deposed to the 
same fact but was not examined in the 
present trial. The learned Judge rightly 
asked the Jury to ignore her evidence. 

Now we come to Promotha's confession. 
We think that that confession also was 
not voluntary. In our opinion having at 
first refused to make a confession, he got 
frightened at the Sub Deputy Magistrate 
asking his orderly to oall the constable 
and apprehending ill treatment if he were 
handed baok to the Police, who would 
Dafcurally be annoyed at his refusal to 
make a oonfession for which he was brought 
to the Sub- Deputy Magistrate, he agreed 
to make a confession. 

We may here add that we are not at all 
satisfied with tbe statement made by tbe Sub* 
Deputy Magistrate in his evidence that he 
did not think that the calling of the constable 
made Promotha afraid. 

On this and on some of the other 
grounds adverted to by us in connection 
with Hemanta’s oonfession, we think we 
oannot rely upon the oonfession of Pro- 
motha. 

As regards the evidence, we have already 
said that a part of it is difficult to believe. 
The matter then stands thus: The registered 
artioles were in the Post Office, The Poet 
Master had left the office; Promotha had 
also left with him; he was sent back aad 
then when the Post Master returned, he 
found the articles missing. There is no 
doubt a strong suspicion attaches to Pro- 
motha, as he had a better opportunity of 
taking possession of those articles than a iy 
one else. It may be a stiong suspicion, 
bat it is 03 thing more than a suspicion, 
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Hemanta’s statement cannot be taken into 
account against Promotha, it being to a 
great extent self exoulpatory; and upon 
mere Bnspioion we are not prepared to 
oonviot him cf an offence fo serious as the 
one with which he is charged. There 
remains then the evidence about tbedisooveiy 
of the registered articles in Sbyama Charan’s 
Bhop, That evidence does not touoh Promotha, 
We csonot, therefore, say that we are satisfied 
beyond reasonable doubt that it was Pro- 
moth a that removed the artioles from the Post 
Office and we think it would be unsafe to 
oonviot him also, 

Por these reasons, we think that we 
Bhould not disturb the onanimous verdict 
of the Jury. We do not say that the 
learned Judge had no good grounds for 
referring the oase to us ; but we think that 
be took a Stronger view of the case than 
be should have taken and his charge to the 
Jury would have conformed better to the 
spirit of the law if be had used less strong 
language, lb is true that be put the facts 
before the Jury in great detail and 
explained to them the law quite clearly and 
oorreotly* hut onr remark refers to the 
general tenor of his charge. 

Por these reasons we aoquit both the 
accused and direct that they he set at 
liberty. 

Accused acquitted , 


PATNA HIGH COURT. 

Criminal Revision No. 258 of 1919. 

August 27, 1919. 
present: — Mr. Justice Das. 

RAM LAL — Petitioner 
versus 

EMPEROR— Oppositb Party. 

Oriminal Procedure Code (Act V of J8t8j, ss. 173, 
190 (1) (b) — Police report , meaning of. 

The Polieo report mentioned in sectior* 190 (1) 
( b : of the Criminal Procedure Oode is a Police 
report within the meaning of section 173 of the 
Oode, that is to say, a report in the course of an 
investigation of a cognizable offence. 


Application against the deoision passed by 
the Sub- Divisional Offioer, Bhabhua, District 
Shababad. 

Messrs. 5. P. Varma and Hamanian 
Sahay , for the Petitioner. 

JUDGMENT. — The petitioner has been 
convicted under seotion 29 of the Police 
Aot and has been sentenced to pay a fine 
of Rs. 25. 

It is urged before me by Mr. Varma 
for the petitioner that the oonviotion is 
bad, inasmuch as the Magistrate did Dot 
examine the oomplainant under seotion 200 
of the Criminal Procedure Code. 

It is neoessary to state for the purpose 
of the point, which has been argued before 
me by Mr. Varma, that the oharge against 
the petitioner was that be refused to record 
an information, which was giVeU to him 
oonoerning a burglary alleged to have 
been committed in the house cf the inform- 
ant. Subsequently the Superintendent of 
Police, in the course of an investigation 
oonoerning a daooity oase, oame to hear of 
this burglary, and accordingly there was a 
report by the Sub Inspector of Police, 
through the Superintendent of Police, to the 
Magistrate, oonoerning this failure of the 
petitioner to record the infoimation to the 
Magistrate, and a proceeding was started 
on the basis of that report. The question, 
therefore, is whether the report of the 
Sub- Inspector, on the basis of which the 
prosecution was started against the peti- 
tioner, is a Police report, within the mean- 
ing of eeotion 190, clause (5), of the Code 
of Criminal Procedure. It seems to me 
that the Polioe report mentioned in section 
190 (6) is a Polioe report within the mean- 
ing of seotion 173 of the Criminal Proce- 
dure Code, that is to say, a report in the 
oourse of an investigation of a oognizabla 
offenoe. There is authority for this pro- 
position in the oa.e of King-Emperor v. 
Sada (1). If the report of the Sab Inspeo- 
tor of Polioe is not a Polioe report within 
the meaning of seotion 190, clause (i>), 
then it seems to me that the prosecution 
could only be started, either upon receiving' 
a complaint of facts whioh constitutes 
such offenoe, or upon information reoeivsd 
from any person other than a Police Officer, 
It is not suggested that the prosecution 

0 

(I) .26 B. 160j 3 Bom. L. R. 686. 
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was started upon information received from 
any person other than a Police Officer. So 
the only question that remains is, was it 
started upon receiving a oomplaint of faota 
which constituted the offence ? It seems to 
me that if the report be regarded as a 
complaint within the meaning of section 
190 (a), then the failure to examine the 
complainant on oath is fatal to such pro* 
seoution — see the case of Jhuna Lai Sahu v. 
Emperor (2) and Mangu Koeri v. Emperor 
(3). In these circumstances, I set aside 
the conviction and sentence passed upon 
the petitioner. The fine, if paid, will be 
refunded. 

Rule made absolute. 

(2) 41 lnd. Cas. 1002; 2 P. L. J. 657; 2 P. L. W. • 
152; 18 Or. L. J. 890. 

(8) 51 lnd. Cas. 465; 20 Cr. L. J. 48 1. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Judicial Case No. 45 

op 1919. 

December 23, 1919. 

Present : — Mr. Mittra, A. J. 0., and 
Mr. Kotwal, A. J. 0. 

BABUL AL — Applicant 

versus 

EMPEROR— Opposite Party 

Criminal Procedure Code (Act V of 1898J, *s. 435, 
439, 476 — Civil Procedure Code (Act V of 1908,), s. 
115 Sanction to prosecute — Sanction granted by Civil 
Court under 8. 470, Criminal Procedure Code — Revi- 
sion — High Court, power of interference of— Law 
applicable —"Inferior Criminal Courts,” maning of. 

An order passed by a Civil Court under seotion 
470, Criminal Procedure Code, is open to revision 
by the High Court only under seotion 116 of the 
Civil Procedure Code, and not under seotion 439 of 
the Criminal Procedure Code. [p. 287, col. 2.] 

The term “inferior Criminal Court” in seotion 
435 of the Criminal Procedure Code does not include 
a Civil Court exercising its power under section 476 
of the Code. [p. 287, col. 2. J 

Revision of the order of the Munsif,Sihora, 
dated the 2nd July 1919, in Miscellaneous 
Judioial Case No. 19 of 1919. 

PACTS. — In a suit brought on a sarkhat 
the trial Court found that the sarkhat was 
forged and granted sanction under section 


195 of the Criminal Procedure Code for 
the prosecution of the plaintiff and his 
witness, who was examined in connection 
with the sarkhat, under sections 471 and 
463, Indian Penal Code, respectively. 
These persons applied for revision of the 
order sanctioning their prosecutions. The ■ 
applications were registered as criminal 
revisions in consonance with the prevailing 
practice of the Judicial Commissioner’s 
Court. On the date of hearing before 
Mittra, A. J. C., the Counsel for the appli- 
cants raised a preliminary objection against 
the representation of the Crown by the 
Standing Counsel as the petitions should 
be treated as oivil revisions instead of 
criminal ones. Thereupon Mittra, A. J. C., 
made the following Order of Reference to 
a Benoh: — 

“The question raised before me, 
though one oovered by the authority of 
Shankar Rao v. Sheikh Laud (1), requires re- 
consideration, though I have been hitherto 
following the view taken by Sir Henry 
Stanyon. When a civil Court orders a 
proseoution under section 476, Criminal 
Procedure Code, and an application is, 
made to this Court for revision of that 
order, the question arises whether the 
power of this Court is limited by the 
provisions of section 115 of the Civil 
Procedure Code. I find that the High 
Courts are now unanimous in holding 
that the revisional power cannot be exercised 
under section 439 of the Criminal Procedure 
Code but only under seotion 115 of the 
Civil Procedure Code. The following 
oases oited before me support Dr. Gour’s 
contention: — 

Ear Prasad Das v. Emperor (2), Bhup 
Kuntoir , In the matter of { 3), Salig Ram v. 
Rumji Lai (4), Mathar Hasan v. Said Hasan 

(5), Dalsukhram Hurgovindas , In re (6), 
Ohennanagoud , In re (7), Nataraia Iyer , 
In re (8). 

(1) 4 N. L. E. 140; 8 Cr. L. J. 351. 

(2) 19 lnd. Cas. 197; -tf) 0. 477 (P. B ); 14 Cr. L. J. 
197; 17 C W. N. 647; i7 C. L. J. 245. 

(3) 26 A 249; A. W. N. (1904) 15; 1 Or. L. J. 73. 

(4) 28 A. 654; 3 A. L. J. 391; A. W. N. (1906; 103; 

3 Cr. L. J. 400; 1 M. L. T. 219. 

(6) 1 lnd. Cm. 509; 31 A. 38; A. W. N. (1908) 273; 

6 A. L. J. 749; 9 Cr. L. J. 39. 

(0) 9 Bom. L. E. 1347; 6 Or. L. J. 425. 

(7) 24 M. 139; 2 Weir 197. 

(8) 16 lnd. Oaa. 755; 36 M. 72; 23 M.L. J. 393; 
(1912) M. W. N 1012; 13 Cr. L. J. 723; 12 M. L. T. 307. 
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In Sohoni’s Criminal Procedure Code, 
9th Edition, page 907, other oases are noted. 

The opposite view is taken in the 
Punjab and the Central Provinces. But 
there is no reported decision of the Punjab 
after the Full Bench decision in Ear Prasad 
Da» v. Emperor (2). The case in Shankar 
Bao v. Sheikh Daud (1) follows Emperor 
v. Qopal Barik (9), which must be taken 
as overruled by the Full Benoh. 

I think the question is one which 
should be settled by a Benoh of two 
Judges. I accordingly refer the following 
question for deoision by a Benoh: 

Has this Court power to revise under 
seotion 439 of the Criminal Procedure 
Code an order passed by a Civil Court 
under seotion 476 of the same Code or 
is the power of revision limited by the 
terms of the Civil Procedure Code?’ 

The record is forwarded to the Judicial 
Commissioner for the constitution of a 
Benoh of two Judges to decide the point.” 

The Judioial Commissioner on 29th Oc- 
tober 1919 made an order under seotion 7 
(2), Central Provinces Courts Act, 1917, 
constituting a Benoh of two, composed of 
Mittra, A. J. C. and Kotwal, A. J. C., 
to deoide the question referred. 

Dr. H. S. Oour t for the Applicant. 

Mr. O. P. Dick , for the Crown, 

JUDGMENT. 

The question referred for deoision has 
been formulated in the following terms: — 
Has this Court power to revise under 
seotion 439, Criminal. Procedure Code, 
an order passed by the Civil Court 
under section 476 of the same Code or 
is the power of revision limited by the 
terms of seotion 115 of the Civil Procedure 
CodeP” 

In Shankar Rao v- Sheikh Daud (1) Stan- 
yon, A. J. C.j held; — 

Every Court holding a proceeding under 
a power conferred on it by the Code of 

Criminal Procedure in India exercises a 

- • 

criminal jurisdiction, either ordinary or 
Bpeoial, and, irrespective of its appellation 
c and ordinary business, is a ‘Criminal 
Court’ in respect of such proceeding, 
within the meaning of that term in 
seotion 435, Code of . Criminal Procedure, 

•• • S’ • . 

, - t * • 

(9) 34 0. 42; 11 0. W. N. 125, 4 Or. L. J. 440. 


That deoision was supported by a Full 
Benoh ruling of the Punjab Court in Bishen 
Singh v. Amritsaria (10). Since then the 
question has been discussed in the various 
High Courts. In Ear Prasad Das v. Emperor 
(2) a Full Benoh of the Caloutta High 
Court has held that an order passed by 
the Civil Court under seotion 476, Crimi- 
nal Procedure Code, is open to revision 
only under seotion 115, Civil Procedure 
Code, and not under seotion 439, Criminal 
Prooedure Code. The same view prevails 
in the other High Courts: — 

Bhup Kuntoar , In the matter of (3), 
Salig Ram v. Ramji Lai (4), Mathar Hasan 
v. Said Hasan (5), DaUukhram v. Hurgo- 
vindas % In re (6), Ghennanagoud t In re (7 >, 
Nataraja Iyer t In re (8). 

We understand from Sohoni’s Code of 
Criminal Prooedure, 9th Edition, page 907, 
that the practice is the same in Burma 
and Ondb. The question has not been 
judicially considered by the Punjab High 
Court sinoe the deoision above re* 
ferred to. We think that we should give 
effeot to the plain meaning of the words 
“ inferior Criminal Court ” occurring in 
seotion 435, Criminal Procedure Code, In 
our opinion the power of revision can be 
exeroised under seotion 439, only in the 
case of inferior Criminal Courts. A Civil 
Court exeroising its power under seotion 
476, Criminal Prooedure Code, not being 
one of the five classes of inferior Criminal 
Courts mentioned in seotion 6, our power 
of revision is limited by the terms of seo- 
tion 115, Civil Prooedure Code. We think 
we should now adopt the interpretation of 
seotion 435 which has been accepted by 
almost all the High Courts in India. Our 
answer, therefore, is that the revision of an 
order passed by a Civil Court under seo- 
tion 476, Criminal Prooedure Code, can only 
be entertained under seotion 115, Civil 
Prooedure Code, and not under seotion 439, 
Criminal Procedure Code. 

Answer accordingly, 

(10) 6P.R. 19C8 Or.; 7 P. W. R. 1903 Cr. (F. B.) 1 
103 P. L. R. 1908; 7 Cr. L. J. 281. ' 
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PATNA HIGH COURT. 

Criminal Revision No. 433 of 1919. 

January 29, 1920. 

Present: — Mr. Justice Foster and 
Mr. Justice Sultan Ahmed. 

JANARDAN THAKUR — Petitioner 

versus 

Babu BALDEO PRASAD SINGH— 

Opposite Party. 

Criminal Procedure Code (Act V of \898j, ss. 146, 
196 (1> <c ' — 11 Produced" in s. 195(1) (c), meaning o)— 
Document attached to Police report, whether produced 
hy either party — Prosecution in respect oj such docu- 
ment — Sanction of Court , whether necessary. 

• 

Where in a proceeding under section 145, Criminal 
Procedure Code, a document comes into Court 
attached to a Polioe report prior to the proceeding, 
the document is not, in the sense of that seotion, 
“produced”; but even if it is, neither of the parties 
to the proceeding is a party to its production; 
consequently, the sanction of the Court under 
Bection 195 of the Code is not necessary as a con- 
dition precedent to the institution by the aggreived 
person of criminal proceedings against the opposite 
party upon a charge undor section 463 of the Penal 
Code. [p. 291, cols. 1 <fc 2.] 

Criminal revision agaiost ' the order of 
the Sessions Judge, Pnrneab, refusing to 
interfere with the order of the Deputy 
Magistrate, Purneah. 

FACTS appear from the judgment. 

Mr. 8 P. Varma, for the Petitioner. 

[Foster, J. — I should like to have the 
sections of the Penal Code, that are apposite 
to the present inquiry, plaoed 3 afore me]. 

Mr. Tarrna read seotion 193, Indian Penal 
Code. 

[Foster, J. — You cannot refer; to seotion 
193, as no proceeding had been started 
when the document was produced before 
tbe Police]. 

But the proceedings were going to be 

instituted. . 

Counsel was next proceeding to read seotion 
47,4, Indian Penal Code, when their Lordships 
interrupted saying that this seotion did not 
find plane in seotion 195 (l) (c). 

[Foster, J. — Ib there any definition of 
the word ‘case’ in the Penal Code or 
anywhere?] 

• • 4 • % 

The word ‘oase’ has not been defined in 
the Penal Code or tbe Criminal Procedure 
Code. We are concerned here with the 
word ‘proceeding’ . 

[Foster, J. — Is the Magistrate issuing 
process the same who decided the seotion 


imo 

145 oase? If so, his order issuing process 
might be treated as an order granting 
sanotion.] 

Yes, but his order could not be treated 
as granting sanotion because then he oould 
not have tried the oase. My submission 
is that ‘produced’ does not mean pro* 
duoed by a party and is not oo-exteoeive with 
filing in evidence. 

Quotes Nalini Kantci Laha ▼. Anukul 
Ohandra Laha (1). 

[Foster, J. — How dp you get over the 
distinguishing points ?] 

[Sultan Ahmed, J. — The dooument in this 
oase [Nalini Kanta Laha v. Anukul Ohandra 
Laha (1)] was produced in Court by a 
party.] 

[Foster, J. — And the Pleader was using 
that document in argument.] 

[Foster, J. — Mr. Sinhe, you would not 
raise tbe point in this oase which was 
raised in Nalini Kanta Laha v. Anukul 
Chandra Laha (1) “the Crown contends... 
took place.”] 

[Mr. 8. Sink a, for tbe Opposite Party.— 
No.] 

[Soltan Ahmed, J. — Nalini Kanta Laha 
V. Anukul Ohandra Laha (1) has no 
applioition because the dooomsnt was 
produced by a party.] , , 

[Foster, J.— Can you show us a ease 
where sanotion was given when the docu- 
ment was produced by a stranger ?] 

Mr. Varma oites Teni Shah v. Bolahi 
Shah (2). 

' Sultan Ahmed, J. — Does it carry us 
further than Nalini Kanta Laha v. Anukul 
Ohandra Laha (1) ?] 

The word ‘produced by a party’ is not 
there. 

[Sultan Ahmed, J. — .How do you Bhow it 
was not ptoduoed by a party? The facts 
and the judgment do not show this. 
I suspect it was a party who - produced, 
beoause this case was followed in Nalini 
Kanta ' Laha v. Anukul Ohandra Laha 
( 1 ).] 

No presumption shonld be made because 
the judgment is silent as to this. 

(1) 39 Ind. Cas. 490; 44 C. 1002; 26 0. L. J. 25:j 
21 C. W. N. 640; 18 Or. L. J. 622. 

(2) 6 Ind. Cas. 879; 14 C. W. N. 479; 11 Cr. L. f. 
280. 
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[Sultan Ahmed, J. — Then this oase is 
useless. It is of no help to us. ) 

Mr. Varma reads Bhawani Das v. Emperor 

(3). 

[Sultan Ahmed, J. — If the document had 
been produeed by a witness, then obviously 
no sanction would have been neoessary to 
proseoute him.] 

My submission is that sanction is neoes- 
sary even if the document is produced by a 
witness but is forged by a party, for instance. 

[Foster, J. — Offenoe committed by a 
party must refer to the time when the 
party produced the dooument in Court 
and uttered it. Here the dooument was 
produced before the Police, assuming it 
was forged, and that was before any 
proceedings had been drawn up,) 

Mr. Varma. — Yes. 

Cites Bhawani Das v. Emperor (3). 

[Sultan Ahmed, J . — Bhawani Das v. 
Emperor (3) does not decide production 
by a party and/ therefore, can be die* 
regarded.] 

Mr. Varma cites Parameswara flambudri , 
In re (4), Ouru Oharan Shaha v. Otriia 
Sundari Dassi (5) and submits that in the 
present oase the Police report embodies 
the dooument whioh was filed with it and 
prooeedings under section 145 were drawn 
up on that Polioe report. The Police 
officer was examined as a witness and says 
that dooument yaa given to him to show 
possession. 

Submits further that in section 195 
(1) (o) the word used is 'production 1 

and not ‘production by a party’ and, there- 
fore, the only elements required are for- 
gery by a party and its production, not 
necessarily by a party, in Court. 

[8ultam Ahmed, J.— What is the meaning 
of 'given in evidence’? It must be by a 
party or on his behalf. J 

[Foster, J.— -Mr. Sinha have you con- 
sidered Qopal Sidheshoar, In re (6)P] 

Mr. Sinha (with him Mr. Gf. 0. Pal), for 
the Opposite Party.— -The petitioner cannot be 
allowed to both approbate and reprobate at the 
same time. Bis oonduct is most objectionable. 

(3) 35 Ind. O&s- 181; 38 A. L89 ; U A.. L. J. 74? 17 
Or. L. J. 339. 

,(*)3l Ind.Oat. I6l| 3>li. 677; l* J£. L. T- 322; 

Id Or. L. J. 721. 

(5> 29 0. 837 j 7 0. W. N. 112. 

(6) 9 Bom. L. B. 738; 0 Or. L. J. 7» 


When I prayed for sanotion to proseoute 
him, he objeoted that sanction was not 
required inasmuch as he had not produced 
the dooument before the Magistrate. I 
thereupon withdrew the sanction proceedings 
and filed a complaint before the Magis- 
trate. The petitioner then urged that 
sanotion was neoessary. 

f Sultan Ahmed, J.— The petitioner’s con- 
duct is certainly open to oritioism, but we 
have to decide a pure question of law 
here as to the competency of the present 
proceedings.] 

Mr. Sinha then argued that the gram- 
matical meaning of the sentence is that 
production means production by a party. 
'By a party’ has been used earlier in the 
sentenoe. By way of an ellipsis those words 
have been left out after 'produced’. 

[Soltan Ahmed, J. — What is the good 
of saying “in such proceeding,” if your 
argument is correct, because any proceed- 
ing’ is put down earlier in the sentenoeP] 

Mr. Sinha respectfully asks what is the 
raison d'etre of the section, why should a 
limit be placed on the right of a British 
subject to move the criminal law against 

an adversary? 

[Foster, J.— If we look to the English 
Law it is illustrative. The whole object 
is that the Court is aggrieved and, therefore, 
its sanotion is neoessary. Take the case 
of a joint family dooument forged by or on 
behalf of a joint family member. The Court’s 
grievance would be against the man who 
produces or on whose behalf it is produced 
and not against the actual forger. J . 

Mr. Sinha submits farther that none of the 
rulings oited by the other side decide the 
point at issue at all and are distinguishable 
beoause in those oases a party’ was concerned. 

Cites Noor Mahomed Oassum v, A aikhosru 
Maneckjee (7), Mohadeo Miner v. tfaravan 
Bam Sha (8). 

I Foster, J, — What do you derive from this 
floor Mahomed Oassum v. Kaikhotru 
Maneckjee (7)P] 

Mr. Sinha — User was before the Police and 
not before Coart and, therefore, no sanction 
was necessary. 

LSultan Ahmed, J. — This has been dissent- 
ed from in Bhawani Dat v. Emperor (3) and 
flalini Kanta Lahu v. Anukul Ohandra Laha 

(7) 4 Bom. L. B. 268. 

(8) 10 0. W. N. 220; 3 Or. L. J, 198, 
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(i) but the Madras case is in conformity 
therewith.] 

[Foster, J. — How can we take tbis as an 
antbority when it bas been dissented 
from in Calcutta and Allahabad?] 

Mr. Sinha — Noor Mahomed Oassum v. Kai» 
khusru Maneckjee (7) is followed in Debilal 
v. Dhajadhari Qoshami (9). 

[Fostbb, J. — It does not earry ns very far. 
We are not considering the meaning of *'in 
snoh proceeding’.] 

Mr. £ inha earns up and says: — Mohadeo Miner 
V. Saroyan Bam Sha (8), Lalta Prosad v* 
Emperor (10), Debilal v. Dhajadhari Qoshami 
(9) are in my favour. Bhatoani Das v. Emperor 
(3) and Salini Kanta Laha v. Anukul 
Chandra Sahu (1) are against me. 

f F oster J. — Are you sure Bhatoani Das 
v. Emperor (3) does not support you?] 

[Sdltan Ahmed, J. — See page 172*. “in 
two suits to each of whioh Bbawani Das 

was a party ”, therefore, it does 

not affect you, Mr. Sinha.) 

Mr. Varma , in reply, distinguishes Debilal 
v. Dhajadhari Qoshami (9), bere taslimnama 
was intended to be produced in the Court 

JUDGMENT. 

Fostbb, J.— The facts of this case are 
that after a purchase in auction sale in 
execution of a decree for rent and de- 
livery of possession to the purchaser, the 
petitioner resisted, alleging raiyati title, 
and propounded as the basis of this title 
a document oalled a taslimnama. The 
attention of the Police »a9 oalled to the 
dispute, and the enquiring officer reported 
to the Magistrate that there was a likeli- 
hood of a breach . of the peace. In the 
course of hie enquiry the party claiming 
the raiyati title, now the petitioner, produc- 
ed the taslimnama. The Police Offioeronly 
filed the dooument with his report, and 
after rejecting it, asked for proceedings 
under seotion 145, Criminal Prooedare 
Code. On the Police report the Magis- 
trate drew up a proceeding under seo- 
tion 145, Criminal Procedure Code. The 
Police Officer was examined in the hearing 
of the proceeding and be referred to the 
taslimnama] but when the petitioner filed 

(9) 9 Ind. Cas. 677* 16 C. W. N. 666; 12 Cr. L. J. 
101 « 

(10) 17 Ind. Oas. 799, 84 A. 664, 10 A. L. J. 294, 13 

Or. L. J. 663. 

•Page of 38 A. — Ed. “ 
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a petition withdrawing from the proceed- 
ing, and agreeing to an order in favour 
of the auction purota s er, the Magistrate, 
without referring to the taslimnama , re- 
corded a finding that possession was with 
the auotion porabaser, and he gave relief 
under seotion 145, Criminal Procedure 
Code. Thereupon the auction- pui chaser, 
the opposite party in the present proceed- 
ings, moved the Magistrate to impound 
the taslimnama and to sanction the prose- 
cution of the petitioner. The petitioner 
then resisted on the ground that sanction 
was not required, inasmuch a9 it was 
not he who bad produced the dooument 
before the Magistrate. Thereupon the 
opposite party withdrew from the sanotion 
proceedings, and filed a complaint directly 
under sections 463, 471, 475 and 476, 
Indian Penal Code. The petitioner then 
ohanged front and urged that sanotion 
was necessary. Prooess was, however, issued. 
Having failed to move the Sessions 
Judge, the petitioner bas moved this 
Court to set aside the order for issue of 
process, on the ground of laok of juris- 
diction. A Rule was issued. 

No doubt the petitioner’s oonduot is 
open to oritioism, but the fact remains 
that this Court has to decide whether 
the law admits of his present prosecution. 
This is the question now to be considered. 

The petitioner relies on the terms of' 
section 195, Criminal Procedure Code. 

I quote the parts of that seotion whioh 
are apposite. 

195 (1) (o). “No Court shall take 
cognizanoe of any offence described in 
seotion 463, Indian Penal Code, or punish- 
able under seotions 471, 47o or 476 of 

the same Code, when snoh offence has 
been committed by a party to any . pro* , 
oeediDg in any Court in respect of a 
dooument produced or given in evidence 
in such proceeding, except with the 
previous sanotion, or on the oomplaint, 
of such Court, or of some other Court , 
to whioh such Court is subordinate.” 

195 (3). “The provisions of sub-section 
(1) with reference to the offenaes named 
therein apply also to the abetment of 
such offences, and attempts to commit them”, . 

So the offenoe, in contemplation of the 
sanctioning Oonrt, must be an offenoe 
that has c been committed by a party 
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(obviously (his means an offenoe that is 
alleged to have been oommitted by a 
party); and the dooument which is the 
su&jeot matter of the offenoe most have 
been produced in a proceeding before a 
Court. 

The opposite party urges that the 
aeolion does not limit his rights as private 
prosecutor. His contentions amount to 
this; there was no “production”, in the 
sense of the seotion; and even if there 
were, the production did not affect the 
right of the opposite party to prosecute 
directly without sanotion of Court. 

In considering whether there was a 
production, in the sense of the Code, it 
is impossible to ignore the provisions of 
seotion 145, sub-section (4), Criminal Pro- 
cedure Code: 

. *'The Magistrate shall then, without 
reference to the merits of the claims of 
any of such parties to a right to possess 
the subject of dispute, peruse the state- 
ments so put in, hear the parties, receive 
the evidence produoed by them respectively, 
consider the effaot of snoh evidence, take 
suoh further evidence (if any) as he 
thjnks necessary, and if possible, decide 
whether any and whioh of the parties was, 
at the date of the order beforementioned, 
in suoh possession of the said subject.” 

So the evidence “produoed” by the 
parties is to be received by the Magis- 
trate, but he may take other evidence of 
his own motion. Clearly in respect of 
• the evidence “produced” there is a bi- 
lateral transaction, a production by the 
parties and acceptance by the Court; in 
the case of evidence used in the case 
but not produced by parties there is a uni- 
lateral action of the Court. It seams 
. to me, therefore, to be a strain of ordinary 
language to say that a document, which 
came into the Court, merely because it 
was attached to a Polios report, prior to 
the proceeding, was “produoed” in the 
proceeding. 

But, assuming that it was “produoed”, 
I do not sbb how the proseoution of a 
party who had no hand in its produc- 
tion is bailed by the absence of the 
sanction ,of the .Court. We have been 
taken through a number of authorities, 
but in every case the party was criminally 
jmplicated| directly or by abetment, in 


the production: Nalini Kanta Laha v. Anti • 
kul Ohandra Laha (1), Tent Shah v. Bolahi 
Shah (2) Bhawani Das v. Emperor (3) 
and other oases. 

In a case quoted by the opposite party 
we find data whioh expressly exclude the 
participation of the party in the produc- 
tion of the false document. The oase is 
Debilal v. Dhajadhari Qoshami (9). There 
the gravamen of the charge, for which sanc- 
tion was held to be unnecessary, was 
that the aoonsed bad set np a person, 
who was their tool, to propound a false 
Will in order to further their own designs; 
and they had come to Court in the guise 
of witnesses to support the document. 
They had, therefore, conceivably done some 
criminal acts before the document was 
produced in Court and given in evidence; 
and in respect of those acts, apart from, 
their conduct in Court, they could be pro- 
secuted without sanotion. 

The legal principle is not far to seek. 
After the crime has been oommitted by 
a party, and the oriminal matter oarried 
into a proceeding in Court, two persons 
are aggrieved, not only the opposite party, 
but also the Magistrate, whose course of 
justice has been perverted, or attempted 
to be perverted, by the production of the 
oriminal matter in the proceeding. When 
once this has happened, it seems to be 
obvious that the Magistrate should con- 
trol all litigation arising out of the acts 
in Court. For the Magistrate has two para- 
mount interests in the eyes of the Legisla- 
ture: he must protect the administration 
of justice and he must prevent unneces- 
sary prolongation of suits. The whole 
scheme of seotion 195, Criminal Procedure 
Code, seems to me to be based upon these 
principles. The Court is concerned, and 
is only oonoerned, where there has been 
a voluntary obstruction, or attempted ob- 
struction, of tbe oourse of justioe in a 
proceeding before it. If a person complains 
of an offenoe that does not fall within 
these defined limits, he is free from the 
requirement of sanction; for the simple 
reason that the Court is not aggrieved and 
has no concern* 

In tbe present oase the Court had no 
grievance against the petitioner. He neither 
produced the false document, nor abet- 
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ed its prod notion. So in no way did he 
abase the authority of the Court. 

I, therefore, conclude (a) that the doou- 
ment was not ‘ produced” in the sense of 
seotion 145, Criminal Prooeedure Code, 
(6) even if “produoed,” the petitioner was 
no party to its production, (c) the peti- 
tioner did not in any way abuse the au- 
thority of the Court, and, therefore, the 
opposite party is the only aggrieved person, 
(d) it follows that the Court, having no 
oonoern with the matter, is not required 
to grant sanction for prosecution. 

In disoassing these questions, I have, 
for argument's sake and beoause the 
legal principles oonld not otherwise be 
discussed, assumed that the taslimnama is 
a forged document. But the question whe- 
ther it is forged must remain open. The 
Court whioh is now proceeding with this 
litigation must keep in mind that the 
words of seotion 195 (i) (c) “has been 

committed by a party” can only signify 
“is alleged to have been committed by a 
party”; and attention must bs paid to the 
terms of eaoh heading of the charge. 

I would discharge the Rule issued by 
the Court, on the grounds stated above. 
Sultan Ahmed, J. — I agree. 

Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 599 of 1919, 
Deoember 20, *919. 

Present : — Justice Sir George Knox, Kt. 

Balu ULFAT RAI — Applicant 

versus 

EMPEROR — Opposite Party. 

Criminal Procedure Code ( Act V of 1898J, eg. 476, 
637 — Order directing prosecution — Notice to accused , 
whether necessary — Preliminary inquiry, failure to 
make, whether vitiates order — Irregularity. 

Before making an order under seotion 47d of the 
Criminal Prooedme Code the Uoart is not bound to 
issue notioe to the accused. Lp. 2dd, col I J 

Where a Court after very careful consideration 
arriveB at the conclusion that an order under section 
47tf, Criminal Procedure Code, is called for, and that 
no preliminary inquiry is necessary, the omission 
to matte suoh inquiry is a mere irregularity within 
section 687 of the Code.) [p. 294, col. l.J 


Criminal revision against the order of 
Sessions Judge, Mainpuri, dated the Ut 
of September 1919. 

Mr. J. M. Banerji , for the Applicant. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. — This is an application in 
revision The order I am asked to revise 
is an order passed by the Sessions Judge 
of Mainpuri. It is dated the 1st of 
September 1919 and was passed in the 
oase of King-Emperor v. Babu Ulfat 
Rai. That order is on the record. It 
directs that Babu Ulfat Rai should be 
prosecuted for offences falling under seotion 
196 of the Indian Penal Code and under 
section 193 of the Indian Penal Code. It 
further direots under seotion 476 of the 
Criminal Procedure Code that the oase be sent 
down to the District Magistrate for trial by 
himself or any First Class Magistrate sub- 
ordinate to him. There has been a great 
deal of argument addressed to me, but the only 
point that I have to oonsider is whether 
the action of the learned Sessions Judge 
in passing the order under seotion 476 of 
the Code of Criminal Procedure was 
oontrary to law. According to an affidavit 
whioh will be found on the record and 
whioh is dated the 15th of September 
1919, that being the date on whioh the 
affidavit was affirmed before a Notary 
Public, Babu Ulfat Rai was served with 
a notioe to show cause on the 20th of 
August 1919 as to why he should not be 
prosecuted under sections 193 and 196. It 
is asserted in the affidavit that Babu Ulfat 
Rai at once applied for urgent copies of 
the statements of witnesses recorded in his 
absence against him and of other papers. 
These oopies were not supplied to the 
applicant by the 1st of September 1919, the 
date on whioh the order already alluded’ 
to was passed under section 476 of the 
Code of Criminal Procedure. That Babu 
Ulfat Rai applied more than once and 
applied in vain for adjournments to enable 
him to put himself in a position to show 
cause. 

Wnafc then I have to determine is 
whether the order passed on the ist of 
September 1919 is correct, legal, proper^ 
or otherwise and whether the proceedings 
of the Court passing Che order have been 
regular. The Court whioh passed the order 
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Was, as has been already notioed, a Criminal 
Oonrt. The officer presiding in that 
Court was an officer of experience and 
standing. 

(L) He had jurisdiction to pass an order 
under seotion 476 of the Criminal Procedure 
Oode. 

(■£) If he considered it neoessary, he had 
to make a preliminary enquiry. 

(3) And then to send the case for 
enquiry or trial to the nearest Magistrate 
Of the First Class. 

There is nothing in seotion 476 whiob 
requires a Criminal Court, before passing an 
order under seotion 476, to issue notioe 
upon the aoou3ed to show cause why 
action should not be taken under seotion 
476. So far then the prooeedings taken by 
the Sessions Court appear to have been regular 
throughout. The order parsed appears 
to have been correct and legal. It only 
remains for me to deoide whether the 
order, oonsidering the oiroumstanoes under 
whioh it was passed, was proper. 

In oonneotion, however, with this it is 
necessary also to consider what has been 
laid down by the law in seotion 537 of 
the Code of Criminal Procedure. In that 
seotion it is laid down that no order passed 
hy a Court of competent jurisdiction shall 
be reversed or altered on revision 


on aooount of any irregularity in pro* 
oeedings taken under seotion 476, unless 
such irregularity has in faot oooasioned a 
failure of justice. In other words, there 
must be an irregularity in prooeedings 
followed by what under the law amounted 
to a failure of justice. 

Notioe was called by the applicant to 
what he considered irregular at a very 
early stage in the prooeedings. 

To return to whether the passing of the 
order under seotion 476 was an irregular 
proceeding, This Court has in a previous 
oase, vide, Bam PxaH Bai v. Emperor 
Jl), held that (1) there is nothing 

'v. T?* * 47 ^ w hi«h requires that notioe 
shall be given to a person who is immedi- 
ateiy oonoerned thereby, and (2) that this 
Uourt has always looked with disfavour 


upon an order made under section 4' 
without notioe being given to the perso 
immediately oonoerned. Bat there is oo 
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siderable distanoe between looking with 
disfavour upon an order and reversing 
the order as being an order contrary to 
law. 


The oiroumstanoes before me are peoaliar. 
There had been a long and elaborate trial 
resulting in a very considered judgment, 
and in that judgment the oiroumstanoes 
are set out which, in the opinion of the 
learned Sessions Judge, called upon him to 
pass the order whioh he did on the 1st 
of September 1919. It is not a case in 
whioh it can be said that the Judge had 
not looked at length into the prooeedings 
antecedent to the order he passed. When 
he issued the notioe on the 12th of 
August 1919, he was in the act of 
setting forth his judgment and the 
reasons for his judgment in the main case. 
He was then of opinion that an offenoe 
had been committed under seotions 196 
and 193, Indian Penal Code. He was, as 
that judgment shows, making a mental 
enquiry and by the 1st of September 191 J 
when he passed his order he had arrived 
at the oonolusion that an order under seotion 
476 was called for. He had oome to the 
oonolusion that no preliminary enquiry was 
necessary and appears to have acted upon 
this oonolusion. As he had issued notice, 
it would have been better if he had heard 
anything that Ulfat Rai had to offer in 
explanation and given him opportunity for 
oonsidering what he should or what his ad- 
visers should say. 

Seotion 476 lays down a peculiar form 
of procedure. Instead of the alleged offenoe 
being sent to the Court whioh, having 
regard to the provisions of Chapter XV 
of the Oode, would have jurisdiction to try, 
the Court under seotion 476 has to send the 
case f°r inquiry or trial to the nearest 
Magistrate of the First Class, and such 
Magistrate shall thereupon prooeed, &o.; all 
this points to the intention that the trial 
should be held without any unnecessary 


It must always be remembered that 
the Judge was not trying the oase or 
entering himself upon prooeedings to deter* 
mine the offeDC68 under Beotions 193 and 
195. He was not depriving the accused of 
making a full and complete answer to 
such trial of tuoso offdiioes as might be 
entered upon. He was not depriving Ulfat 
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Rai of opportunities to give bis answer 
to tbe obarge. Tbe utmost that oonld be 
urged was that Ultaf Rai. by not having 
been given an oppqrtunity to show oause, 
was pat in peril of a longer trial than 
might perhaps be aotaally necessary. His 
aetion in passing tbe order under section 
476 was not in faofc oooasioning a failure 
of justice. There had been long drawn out 
proceedings which called for as early a de» 
aision as possible. 

Acting under the provisions of section 
537 of the Code of Criminal Procedure I 
am not prepared to alter the order passed 
and I reject this application. 

Application rejected. 


PATNA HIGH COURT. 

Jury Reference No. 1 of 1919, 

August 21, 1919. 

Present : — Mr. Justice Jwala Prasad 
and Mr. Justioe Adami. 

EMPE ROR — Prosecutor 

versus 

Musammat ZOHRA and another— Accused. 

Criminal Procedure Code (Act V of 1 8f 8 ) « 307 
- ™ l v Jury— Juror* divided in opinion - Reasons 
for opinion of Jurors, ascertainment of— Reference to 
High Court— Pouer of High Court— Circumstantial 

evidence, conviction based on— Principle applicable. 

\ 

Where in a trial by Jury in a Court of Session, 
the case depends entirely on Circumstantial evidence 
and the Jurors are divided in opinion, the Judge 
ought, if he intends to make a reference to the 
High Court under section 307, Criminal Procedure 
Code, to ascertain from the Jurors the reasons 
for their opinion, [p. 300, col. I.] 

When a case is referred to the High Court 
unddr seotion,£07 of the Code, it isopen to that 
Court to consider the entire evidence in the case 
and to give flue weight to the opinions of the Sessions 
Judge and the Jury, and to acquit or convict the 
accused of any offence of which the Jury could 
have convicted upon the charge framed and Dlaced 
beford it. [p. 8( 0, col. 1] 

III order to prononflea a Conviction in a case of 
eiroumkUntial evidence tbe facts found should 
on a reasonable hypothesis, be inconsistent with 
the innocence of the accused, [p. 810 , cot 1.] 

Reference under seotion 307, Criminal 
Prooedure Code, by the Offioiating District 


and Sessions Judge, Patna, dated the 
14th July 191 , disagreeing with the verdict 
of the majority of the Jury and recommend* 
ing that tbe two aoonsed should he ae« 
qitted. 

FACTS appear sufficiently from the beads 
of oharge to the Jury whioh were as fol* 
lows: — 

The offence with which the prisoners art 
charged. 

Section 302/34, Indian Penal Code, read. 
Read sections 299, 302 and 34, Indian Penal 
Code, and explained; also explained under 
what circumstances seotion 34 would be 
applicable, tbat is, when it is proved that 
both tbe aooused conspired together in 
order to bring about tbe death of the 
deceased or aoted in concert in producing tbat 
effeot then only that seotion will be ap- 
plioable, otherwise not. Simply remaining 
a passive spectator would not make on? 
liable under seotion 34. 

The case for the proseoutton. 

The girl Maimun, a ohild of about 4 
years and daughter of Kalut Kasab, was 
taken by the aooused Zohra to her house 
at 11 or 11-30 A. m. on Sunday, the 9th 
March. This was seen by several of the 
prosecution witnesses. The girl had some 
silver ornaments on her person. None of 
the witnesses saw the girl return. The 
aooused Sobaratan also was seen in tbe 
house at tbat time by three of the witnesses 
for tbe prosecution. Shortly after tbi9 the 
ohild was missing and Zaitun (P. W. N". 7), 
a cousin of tbe deoeased, and MabmudsD, 
tbe mother cf tbe deceased, game to Z lira’s 
bouse and asked hfr to give the ohild. 
But she said tbat the ohild has already gene 
baok and asked them to searoh for the 
ohild elsewhere. They did so, but to 
no effeot. They came to Zohra's bouse 
again and again and asked for the child 
and at last in the evening the aooused 
Sobaratan threatened them with broom 
stick. P. W. No. 1, the father of tbe girl, 
at 4 p. b . gave information to the Thana 
tbat bis daughter Maimun was missing. 
The people of the Mahalla kept watob in 
their re*peotive houses that night. At 2 
or 2-30 a. m. Mahangu, tbe father of tbe 
accused Zohra, raised a cry that Saint’s 
daughter was in bis bouse. This ory v as 
beard by several people, bat no one entered 
that house. P. W. No. 1 rushed to the Thana 
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to lodge information. As the Sub Inspector 
was not there, he went to the house of 
the Inspector close by, roused him from 
sleep and both oame back to the Thana, 
where the Inspector recorded the first 
information in which P. W. No. 1 said that 
the dead body of his daughter was dis- 
covered in the house of the aooused. He 
also said that he suspected the aooused 
of murdering his ohild. After recording 
this information the Inspector oame to the 
place of ooourrenoe and held an enquiry. 
He at first held inquest over the dead 
body and also looked into the surrounding 
plaoes and recovered 2 or 3 imitation 
pearls from the house, but no better jewel- 
leries were found. He also discovered two 
trenches whioh were in his opinion newly 
dug. The two aooused and the father of 
Zohra are the only inmates of the 

house, but the latter was absent through- 
out the day and so the ohild must 
have been killed by the two aooused and 
by no one else. The medical evidence 

shows that the ohild must have been 

throttled to death. One person could 
have done this, but two would do it more 
easily. The position of the bcu-e was 
cuoh that the body oould not have been 
thrown from outside. 

The case for defence. 

The aooused made no statements in the 
Sessions Court. But from their statements 
before the Magistrate, whioh have not been 
retraoted, their case appears to be as 
follows: — P. W. No. 7 sent the girl with 
Zohra on the day in question for a piece of 
biscuit. Zohra brought her up to her door, 
gave her the bisouits. The child was not 
brought inside the house nor was it killed 
there. The dead body was dropped from out- 
side. Sobaratan was absent from home from 
8 a. m. to 3 p. m. The Mahalla people, 
inoluding the mother and the cousin of the 
deceased, did look into the house of the 
aooused but could not find any traoe of 
the girl there. 

Comments on the evidence. 

Tbe oase rests on oiroumstantial evidence. 
To establish a charge of murder by circum- 
stantial evidence suoh evidence ought to lead 
the Jury to “such oertainty as they would 
aot on in a matter of great oonsequenoe.” 
Mathematical demonstration is notJUo3j.be 


expend. At the same time the oiroum- 
stantial evidence mast be exhaustive and 
exolule the possibility of truilt of any other 
person or mu-*t point conclusively to the 
complicity of the aooused. The Jury will 
have to consider what are the facts proved 
in the oase and what inference naturally 
follows from those facts, keeping in view 
the rule of circumstantial evidence and 
the nature of proof necessary as explained 
above. In the present oase in order to 
establish the guilt of the accused it is 
necessary to prove, first, that the ohild 
met with violent death. On this point 
there is the evidence of the Assistant 
Surgeon whioh I have read and explained to 
yon. He has given hie opinion that death 
was due to throttling by some other person. 
It was suggested in cross-examination 
that tbe death might have been due to 
some kind of epileptic fit. You have heard 
what tbe Assistant Surgeon said in answer 
to this (the portion read and explained). 
It will be for you to say whether you 
aooept the opinion of the Assistant Surgeon 
or not. But if you aooept that opinion, you are 
to find that the death was caused by violence. 
Irecond, if death was can ed by violence, 
the next point will be to consider whether 
the death was oaused in this house. On 
this point there are two undisputed facts, 
namely, that the ohild was brought near 
this house at about 11 or 11 30 a. a*, and 
the dead body of the ohild was discovered 
there in tbe early hours of the next morn- 
ing. You have beard the arguments of 
both sides and the suggestion on behalf of 
the aooused that the body must have been 
thrown from outside. It was pointed out to 
you that in the taneha whioh P. W, No. 1 
caused to be reoorded at A p» m. he said that 
the ohild strayed out from its home for 
playing and was missing since then. In 
the first information lodged the next morn- 
ing this same witness distinctly said that 
before lodging tbe saneha he knew that 
the ohild had come with Zohra, that he 
saw Zohra and asked her about tbe ohild 
and he was fold that tbe ohild had been 
sent back. Yet he made no mention of 
this in the saneha , apparently because he 
was satisfied with the story told. Again 
it was pointed out to you that the medioal 
evidence shows that . death of the ohild 
must have taken, place within 2 or 3 hours 
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of ber taking the last meal. Tbe evideooe 
of Zaitun showed that tbe girl took ber 
last meal from the witness at 10 a. m. 
at tbe earliest. Some of tbe prosecution 
witnesses have said that it was abont 12 
that Zaitnn and Mahmndan came to Zobra 
to enquire about the obild. This is also 
tbe story whioh Zaitun told before the 
Magistrate. But she ohanged the story 
here and said that it was at about 2 p. m. 
that this incident took place. This is a 
fact much commented upon by tbe defence. 
It was argued that this change has been 
made deliberately, as according to tbe 
medical evidence the girl was very prob* 
ably alive at 12 o’clock, when according to 
tbe earlier story Zaitun and Mabmudan 
made tbe first enquiry, and that tbe girl 
would surely have discovered herself if her 
mother and cousin bad really come for ber. 
From this and from the aantha and the 
first information the defence sought to draw 
the inference that the story of the acoused 
that the girl was sent baok immediately 
must be a true one. Oa the other hand, 
it was argued by the. prosecution that 
the people of the class to whioh the wit* 
nesses belong have no great idea of time 
and so no definite infereDoe ought to be 
drawn from their statements relating to 
tbe same. As regards the absence of any 
mention of Zohra in tbe taneha it was 
argued that at that time no suspicion 
arose and so no mention was made of 
this . Gentlemen, it will be for you to say 
what view you aooept. If you accept the 
view of the defence, there will be no evi* 
dense to show tbac the girl afterwards 
came to tbe house of tbe aooused. 

There remains the other faot, namely, the 
discovery of that dead body in the house. 
This faot is undisputed. The position of 
the house and its surroundings have been 
clearly described before you. The Inspector 
also described the condition of the thatches 
and walls when he firtft saw these the 
next morning, and from these you are to 
decide whether yon can aooept the story 
of tbe defenoe that the dead body was 
thrown from outside. If you believe that story 
or if you think that the story is a pro- 
bable one, you are to acquit the aooused. 
But, on the other hand, if you consider 
that the dead body could not have been 
introduced .into the house by any outsider. 


the murder must have been done in the 
house itself. You have heard the evidence. 
You have also seen the map of the locality 
prepared and you have also heard tbe oiroum- 
stanoes very fully and you are to take all 
these into consideration in coming to a 
proper conclusion on this point. The next 
point for your consideration would be, sup- 
posing the girl was murdered and was 
murdered in the house, whether the 

accused did so or not. In this connection 
you are to see if anybody other than 
the two aooused oould have done so with- 
out any complicity on the part of the aooused. 
The evidence shows that no one except 
the two accused and the father of the 
aooused Zohra were in the house from 11*30 
a. m. of Sunday to the time when the 
dead body was discovered. Of Zohra ’s 
father the evidence shows that he was absent 
the whole morning, came home for a 
short time at about noon and again left 
the house immediately and did not return 
till the evening. As regards Sobaratan, her 
story is that she was away from 8 a. m. 
to 3 p.m. But several of the prosecution 
witnesses have said that they saw her in 
the house at about midday. The evidence 
of her husband, who was examined in 
this Court at the suggestion of the Jury, 
also shows that she was at home at 
midday. It vs ill be for you to aooept 
or reject this evidenoe. If you aooept this 
evidenoe, you will see that her story 
that she was away up to 3 p. m. 
oannot be true. But that alone is not 
sufficient to convict her. You will see 
also if she took any part in the act. If 
you are of opinion that both the aooused 
took part in oausing the death of tbe 
ohild or that they acted in concert before or 
at the time of the commission of the act, 
section 34 will apply and both of the aoous* 
ed will be liable for the act. But if you 
find that one of these accused or the father 
of the aooused Zohra did the aot and the 
others were only passive spectators, then 
section 34 will not be applicable and you 
cannot make them responsible simply 
because after the commission of the aot 
they or any of them may have helped 
to prevent discovery. If you find that 
only one person did tbe aot without the 
complicity of the others and there is 
nothing to show whioh person did so, you 
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must acquit both the accused. The whole 
oase has been placed before you and it is 
for you now to give yonr opinion. 

The duties of the Judge and Jury. 
Gentlemen, in a case tried by Jury it 
is the duty of the Judge to explain the 
law to you, to plaoe the oase of both 
parlies before you, to plaoe the evidence 
bearing on eaoh part of the oase and to 
oomment on the same and generally to 
help you in oomiDg to a oonolusion. In 
doing so the Judge may sometimes give 
his opinion on some points of evidence, 
but you are not bound by it. You are 
sole judges of faots. You are not to be 
influenced by any opinion expressed by the 
Judge nor by anything you may have 
heard outside the Court relating to the 
matter. But it is your bounden duty to 
consider the whole evidence and arguments 
in the ease and give your verdiot in the 
light of the law laid down before you by 
the Judge.’* 

The verdiot of the Jury was as follows: — 
"Foreman says that the Jury is divided 
in their opinion. Two are for not guilty 
and three for guilty against both under 
seotion 302/34, Indian Penal Code.” 

The Sessions Judge, disagreeing with 
the verdiot of the majority of the Jury, 
made a reference to the High Court whioh 
runs as follows: — 

"Faots of the oase have been fully set 
forth in the reoord of the heads of 

oharge to the Jury. According to the 
proseoution story the aooused Zohra oame 
with the murdered child to her house 

at about 11-30 A. h. No one saw the child 
return. The dead body of the child was 
found in the house of the accused at 

2-&0 A. M. next day. The evidenoe on the 
reoord shows that it was improbable for 
any one to introduce the dead body into 
the house. When searoh was made for the 
ohild, both the aooused said that it was 
not in their house but bad already been 
sent back. The medical evidenoe shows 
that the ohild was done to death by 

throttling. From the evidenoe it would 
appear that the ohild must have been 
murdered in the house of the deceased. 
In my opinion these faots have been proved 
beyond doubt. I am, however, of opinion 
that the evidenoe does not show that both 
the aocoeed must have done the act or 


that even if one of them did so, she did 
it with the concurrence of the other and 
in furtherance of a common object. I am 
also of opinion that the evidenoe does 
not show whioh one of the accused did 
so. The reason for this opinion is that 
it is difficult to suppose that aooused 
Zohra had originally any intention to 
kill the child. It is more likely that 
seeing the ohild in their house with 
ornaments, one of them took it into her 
head to seoure the ornaments by killing 
the ohild and so did the killing and 
the other being taken alack, did not 
oppose and afterwards both of them tried to 
throw off the soent when searoh was 
made for the ohild. The evidenoe also 
shows that the father of accused Zohra 
oame into the house at midday when, 
according to the medical evidenoe, the 
ohild was probably alive. It is not, there* 
fore, impossible for him to have done the 
act without any complicity on the part 
of the acoused, though the latter - might 
have been accessories after the faot. It 
cannot, therefore, be said that the circum- 
stantial evidenoe in this oase is exhaustive 
and excluded the possibility of guilt of any 
other person or points conclusively to the com- 
plicity of the aooused. I accordingly disagree 
with the verdiot of the majority whioh, 
in my opinion, is clearly wrong and un- 
warranted by the circumstances proved in 
this oase. 

The oase is aooordingly submitted to the 
High Court under seotion 307, Criminal 
Procedure Code.” 

The Government Advocate, for the Crown. 

Messrs. Nagestoar Prasad and Rai Brajraj 
Krishna , for the Aooused. 

JUDGMKNT. 

Jwala Psasad, J. — This is a reference 
under section 307 of the Code of Criminal 
Procedure by the Sessions Judge of Patna, 
who, not agreeing with the verdiot of the 
majority of the Jury, has submitted the 
oase to us for consideration. Three of the 
Jurors gave a ‘ verdiot of guilty ” against 
both the aooused nnder seotion 302 read 
with seotion 3i of the Indian Penal Code, 
and two of them gave a ' verdict of not 
guilty.” 

The aooused Musammat Sobratan and 
Zohra were committed to the Court of 
Session te stand their trial on a charge 
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under section 302, Indian Penal Code. 
The Sessions Judge amended the oharge 
by adding seotion 34 to seotion 302 in the 
oharge. 

The aooused Zohra is 20 years of age, 
is unmarried and is the daughter of aooused 
Sobratan. Mahaugoo baker is the husband 
of Sobratan and father of Zohra. They live 
in a small house in Mohalla Domtoli, Dina- 
pore, the Domtoli road beiDg to the south 
of the house. 

The oharge relates to the murder of a 
girl named Maimun, a ohild of about 4 years. 
She was the daughter of one Kaloot 
Qassab, P, W. No. 1. His house is at a distance 
of 100 paoes north of the house of the 
aooused. In that house Mahmoodan, wife 
of Kaloot, and Zaitun, his niece, live. Ou 
Sunday the 9th Maroh 1919 Kaloot had 
gone to Nasrigunj to sell meat. During 
his abaenoe at 11 or 11.30 a, m., the 
aooused Zohra same to his house and 
purobased some Choories, worth one pioe, 
from Zaitun and as she had not got the 
pioe with her, she asked that Maimun be 
sent with her to her house so that 
she might give her one pioe worth of 
bisoutits. Maimun had an hour before taken 
her meal and was then playing in the Osara. 
Zohra took the girl with her to her house. 
A 9 the girl did not return 2 or 2| hours 
after, Zaitun and Mahmoodan mother of 
Maimun went to the house of Zohra and asked 
for the ohild. At that time both Sobratan 
and Zohra were at their house, and Zohra 
said that the ohild had returned after 
Zohra gave her bisouits, in the Ekka of 
her grandmother, and asked Zaitun to 
search for the ohild elsewhere. She did 
so but to no effect. They oame to Zohra’s 
house again and asked for the ohild, and 
at last in the evening the aooused Sobratan 
threatened to beat them with a broom etiok if 
they oame again to her house. 

In the meantime Kaloot returned from 
Nasiigunj at noon and not finding the 
girl Maimun, he lodged information at 
the Tbana at 4 p. m. to the effeot that the 
ohild went out to play and was missing. 

The people of the Mohalla kept a watoh 
in their respeotive houses that night. At 
2 or 2 30 a. m. Mahangoo, father of the 
aooused Zohra, raised a ory that somebody 
had thrown the ohild into his house, 
galoot then went to the Thana and, not 


finding the Sub Inspector there, he went 
to the house of the Inspeotor olose by, 
and aroused him from his sleep. They 
both oame to the Thana where the Inspeotor 
reoorded the first information to the effeot 
that at 2 a. m. Zohra, her mother and 
father shouted out from their bouse that 
somebody had thrown the dead body into 
their house and thereupon be (Kaloot) 
and several others went to the Angan of 
Zohra and found the dead body of Maimun 
lying there. Kaloot in the first information 
oharged Musammat Zohra, her mother 
Sobratan and father Mahangoo with kill- 
ing his daughter in order to take away 
the ornaments from her person. These 
ornaments were said to be a silver Jugnu, 
a Hasuli, a Paunohie, Karas on both ankles 
and gilat or German silver Chharas, two 
round eaoh ankle. The value of the 
ornaments was subsequently in evidence 
said to be Rs. 20 or Rs. 25. 

The Thana was not far off from the 
plaoe, and the Inspeotor in the oompany 
of two Sub-Inspeotors and a number of 
constables arrived at the plaoe and held an 
inquest over the dead body and recovered 
two or three imitation pearls but no other 
ornament was found. The Inspector searohed 
for the missing silver ornaments in the 
house, but oould not find any. He found 
a number of pieoes of dirty oloth lying on 
a platform in the south-eastern oorner of 
the verandah, with some blood stains on 
them in several places. The blood stains 
were said to be due to menstrual 
flaid. The oloth was taken oharge of 
and sent to the Ohemioal Examiner who, 
on analysis, found the stains on the oloth 
to be human blood. But these pieoes of 
oloth have not been shown in this oase to 
be oonneoted with the murder. 

The Inspeotor found the dead body 
lying on its baok with its head towards 
the north and legs towards the south. The 
hands and legs were lying stretched along 
her sides parallel to the body. The palm 
of the hand was open. The ohild had a 
brass ring on her right ear lobe with 4 
yellow imitation pearls and three green 
ones, oat of whioh one was broken. She 
bad German silver anklets, two on eaoh 
ankle, five glass Choories on the right and 
four on the left hand. The Ouoories were 
entire and unbroken and the body wae 
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besmeared on all sides with horse dang* 
He also found a heap of horse dang on 
the western part of the oonrtyard, 

hat the place where the ohild was lying 
was bare. The heap of horse dang was 
found disturbed. There are narrow verandahs 
th^tohed to the north, east and south of 
the ooartyard, the northern and southern 
being 2 to 3 onbits and the eastern 5 to 
6 cubits. The northern wall is 9 feet 
high. He found one pearl near the dead 
body and two imitation pearls in the 
eastern verandah. Near the body he found 
a piece of torn Kurta which fitted in with 
one of the Kurtas the ohild had on her 
body. • He did not find any marks of 
disturbance anywhere on the thatohes. 
T!)e door of the house by whiob the 
Inspector entered was the only opening into 
the house and the door had no bolt from 
inside hut had a chain from outside. There 
were two trendies in the house, one inside 
the room which the Sub-Inspector P. W. No. 12 
found on measurement to be 2£ feet long, 
2 feet broad and lj feet deep, and the 
other in the Angan 2 feet long, lj feet 
broad and one foot deep. The Sub-Inspector 
also found a lane to the north of the 
accused’s house leading to the Sultanpur 
road. That space is vaoant and ends at 
the baok of the aooused’s house. The wall 
on that side was 8 feet high with a 
parchhatti on it about one cubit in breadth. 

The body was sent by the Inspector 
through Sheo Ranjan Misser, Constable 
P. W. No. 13, to the Assistant burgeon of 
Dinapore. The Assistant Surgeon held 
post mortem examination on the 10th of 
Maroh at 10-30 a. m. He found bruising 
pf the whole faoe and anterior of the Deck 
with small abrasions and human Dail 
marks over the anterior neck. The 
bruises on her faoe, nose and the lips 
were due to rubbing with hands or some 
other similar object. The Assistant Surgeon 
waB of opinion that death was caused by 
asphyxia due to throttling, and that death 
might have been caused by one person but 
that two might have done it more easily. 
The Dootor found in the stomach 6 oz. of 
rice, dal and vegetables half digested and 
was of opinion that the ohild must have 
died two or three hours after she took 
her last meal. The Doctor says that the 
phild must have died a little more than 


12 hours before the time he examined her 
hut it might be 20 or 24 hours before. 
Zaitun in her evidence has said that the 
ohild had taken her meal an boar before 
Zobra took her, »'. c., between 10 and 11 
a. m. We do not know whether any food 
was subsequently given to the child by the 
person who had her in her charge before 
her death. Thus the child must have died 
any time between midday of the ninth 
and the time that her dead body was 
found. The Assistant Surgeon returned the 
Sari, the anklets, the ear rings containing 
false pearls, a piece of Kurta and some 
Choories (whole and not broken) to the 
Constable (P. W. No. 13) who had taken 
the dead body to him for post mortem 
examination. 

Upon these facts the accused have 
been oharged with the murder of tbe 
child. The oase of the accused was that 
Zaitun, the girl’s aunt, sent her with 
Zohra on the day in question for one 
pice worth of biscuits. Zohra brought the 
ohild to her door, gave her biscuits and 
the child was then returned immediately 
and that tbe murder did not take place 
in the accused’s bouse, but that somebody 
threw the dead body into the house after 
midnight. Tbe oase of Sobratan accused 
further wa9 that she was absent from her 
house from 8 a. m. to 3 v. m. The Jury 
were divided in their opinion; 3 gave a 
verdiot of ‘guilty’ and 2 of “not guilty.” 
The learned Sessions Judge has not 
aooepted the opinion of the majority of tbe 
Jury and has referred the oase for our con- 
sideration. 

We do not know what are the reasons 
npon whioh the opinioa either of tbe 
majority or minority of tbe Jury is based, 
and in a oase of divided verdicts we have 
to consider the opinion of the minority 
as well as that of the majority of tbe 
Jury. It would have been well if the 
learned Sessions Judge, when he intended 
to refer the oase to us, had invited the 
Jury to give their reasons for tbeir opinion. 
This is tbe view taken in the oases of 
Emperor v. Ohellan (1), Emperor v. Annada 
Oharurt Thakur (2), Emperor v. Suma • 

(1) 20 M. 91j 8 Or. L. J. 871. 

(2) 2 Ind. Cm. 497; 36 0. 629j 13 0. W. N. 767; 9 
C. L. J. 638; 10 Or. L, J. 32. 
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tixoyee Biswas (3). It was still more 
neoessary to have the reasons of the 
Jury for their vrediot when the ease 
depended entirely npon the oiroumstantial 
evidence. The learned Government Advooate 
urged that the reference of the Judge is 
only npon a point of law and that the 
learned Sessions Judge agreed on fasts 
with the opinion of the majority of the 
Jury, and henoe it was not open to us 
to go into the evidenoe in this oase. This 
view cannot find favour with us. It has 
long been settled by a string of oases that 
the High Court is required to aonsider 
the entire evidenoe in the oase and 
to give due weight to the opinions of 
th9 Sessions Judge and the Jury, and 
then to aoquit or oonviot the aooused of any 
offenoe of whioh the Jury oould have 
oonvioted him upon the oharge framed and 
plaoed before it. It is needless to quote 
authorities on the point. They all appear 
to have been referred to and disoussed in 
the two aforesaid oases. The present Code 
of Criminal Prooedure in olause 3 of seotion 
307 has made it perfeotly olear. The 
whole oase has been submitted to us and 
we have to go into the entire evidenoe in 
the oase and the opinions of the learned 
Sessions Judge and the divided verdiots of 
the Jury. 

As already observed, the evidenoe in 
the oase is entirely oiroumstantial and 
there is nothing direct to implicate 
the aooused in the orime and as put by 
the learned Sessions Judge in his oharge 
to the Jury, the oiroumstautial evidenoe 
must be exhaustive and exolude the possi- 
bility of guilt of any other person or 
must point oonolusively to the oomplioity 
of the aooused. In a oase of oiroumstantial 
evidenoe the faotB found should be incon- 
sistent on a reasonable hypothesis with the 
innooenoe of the aooused before a oon- 
Viotion oan be pronounced. Keeping this in 
view we have now to deoide, if both or 
any of the aooused is guilty of the offenoe 
of the murder of the ohild. The ohild oame 
by her death by throttling and the objeot 
of this murder, whoever the murderer be, 
was to rob the ohild of the ornaments that 
were on her person at the time. The dead 
body of the ohild was at midnight found 

• • f • • • _ . 
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(3) 21 Ind. Caa. 900; 41 C. 621; 14 Cr. L. J. 660. 
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in the house of the aooused. The ohild 
was at 11-30 a. m. taken by Zohra and 
the ohild sinoe then was not seen by any 
person. 

The next question is how the dead 
body of the ohild oame to be in the 
Angan of the aooused. The first ory of 
the dead body of the ohild being in the 
house was raised by the inmates of the 
house Mahangoo, Zohra and Sobratan, to 
the effeot that the ohild was thrown into 
their house from outside. The evidenoe of 
the prosecution witnesses points to the faot 
that they heard at midnight the deolar- 
ation of Mahangoo that the dead body of 
the ohild was in his house. Mahangoo 
examined as a Court witness himself says 
that he was aroused by Zobra and was 
told by her th\t some Halla was made 
in the Mohalla that something had fallen. 
Mabangoo’s statement has to be taken with 
great reserve, as he has also been pharged 
with the murder in the first information 
by Kaloot and as he oooupies ho better 
position than that of an aooomplioe. 
Kaloot himself in the first information 
says that at 2 a. m., in the flight all 
three Zohra, Sobratan and Mahangoo 
shouted out from their house that some 
one had thrown the dead body into their 
house. The house aooording to the plan 
is in the midst of a number of other 
houses, the occupants of whioh aaoording 
to the evidenoe kept a watoh that night. 
The aooused’s suggestion is that the ohild 
must have been thrown from the northern 
wall behind whioh there was an open spaoe 
leading to the lane whioh joins the road on 
the north. But no sign of any disturbanoe 
on the thatoh of that wall was found by the 
Inspeotor or the Sub-lnspeotor. The posi- 
tion in whioh the dead body was found 
lying under the eaves of the house points 
more to the faot of the dead body having 
been quietly laid down there than of having 
been thrown there from outside. As already 
observed the Io3peotor found the body on 
its baok, with the hands lying stretohed 
along its sides parallel to the body and 
besmeared with horse dung. The heap of 
horse dung was in the western verandah 
but the place where the body was , lying 
was bare. Two of the pearls were found 
in the eastern verandah. The body mast, 
therefore, hav 3 been in other plaoes in the 



INDIAN OASES. 


301 


Tol. LV] 

ZOHRA V. IMPIROR. 

bouse before it was laid under the eaves of the 
house. 

Considering all the oiroumstanoes of the 
oase, it is impossible to hold that the dead 
body was thrown into that Angan by an 
outsider and the learned Sessions Judge is, 
therefore, right in holding that the ohild 
must have been murdered in the house of the 
aooused. This also agrees with the faofc 
that it would have been impossible, when 
such a hue and ory was raised from mid* 
day and when the whole Mohalla people 
were so vigilant, for an outsider to intro- 
duce the body into the house of the aooused. 
If the ohild was murdered outside by anyone 
else, there does not appear to be any reason 
why the dead body should be thrown into 
the house of the aooused and not disposed 
of in some other way and in some other plaoe. 
It is also notdiffioult in the oironrastanoes of 
the case to hold that one or more inmates of 
the house must have murdered the ohild. 
These are Mahangoo and the two aooused be- 
fore us. The medioal evidenoe shows that 
the death might have been caused by one 
person, but two would do it more easily. 
It is, therefore, dear that one at least of 
the three inmates of the house must have 
done, it but possibly all three might have 
joined in it. It is true that the evidenoe 
against Mahangoo is praotioally nil and 
against $obratan not so oonolusive as to 
fix the guilt upon her with any amount 
of certainty. She no doubt appears to 
have been in the house about midday 
when the search first oommenoed and when 
JJioh frequent inquiries were made by 
Zaitun and the mother of the dead child 
and she ultimately threatened Zaitun and the 
mother of the dead ohild to beat them 
with a broom stick if they again came 
to her house. But this is not a oonolusive 
evidenoe of her guilt. The ciroumstantial 
evidenoe in this oase against her oannot 
e aooepted as sufficient for oonviotion. 
^ Sreeiog with the opinions of the learned 
Sessions Judge and of the minority of 
e . Jury I acquit Sobratan of the oharge 

ftg&lQBt llQ] 1 , 

The oase of Zohra, however, stands on 
a , “went footing. It is admitted that 
® he Drought the ohild with her at 11-30 
• M to her house. When Zaitun went 

f°u a i. ra demand the ohild, she was 
9W that the ohild had some away with. 


her grandmother on the Ekka on wbioh 
she oame from Dinapore Station that 
midday and passed by the house of the 
aooused on her way to the complainant’s 
house. No doubt it would have been well 
if the prosecution had examined the grand- 
mother of the ohild. But the evidenoe is 
overwhelming upon the point that the 
ohild was not returned and that nobody 
either in the Mohalla or in the house of 
the oomplaioant saw the ohild again. 
The attitude adopted by Zohra and 
Sobratan, when Zaitan and the mother of. 
the dead ohild repeatedly went to them 
to demand the child, goes to show that 
there is no truth in the suggestion that 
the ohild was returned at midday. The 
Mohalla people are definite in their state- 
ment that they did not see the ohild go 
baok. If the ohild had returned, how 
oould the dead body then be found in the 
house of the accused? The finding of the 
learned Sessions Judge that the ohild was 
never returned may also be aooepted. 
Whether or not any of the other inmates 
of the house joined in the oonspiraoy to kill 
the child, it is oertain that Zohra must be in 
the conspiracy and she oannot possibly be 
exonerated of the oharge of murder of the 
ohild. 

Zohra wa9 seen constantly in the house 
the whole time. She does not deny her 
presenee in the house ail along. If she 
was in the house, it is impossible for the 
murder to have taken plaoe there without* 
her knowledge and oomplioity, the house 
being so small, with the Angan of 3 
oubits square, the northern and the 
southern verandahs 2 to 3 oubits and the 
eastern verandah 5 to 6 oubits. The 
ohild was missing ever sinoe she had 
brought it to her house and yet she did 
not stir out of her house to make a 
search for the ohild. If she had sent the 
ohild baok by herself, or on the Ekka 
with the obild’s grandmother, to the 
oomplainant’s house, she would have been 
the first on hearing of the missing of 
the ohild to go to the oomplainanc's house 
and to have her statement verified. 

Disagreeing with the view taken by the! 
learned Sessions Judge and the minority 
of the Jury and agreeing with the opinion 
of the majority of the Jury, I hold that 
Zohra is guilty under seotion 302, Indian* 
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Penal Code. Bat in the oironmstanoes of 
the ease and in view of her age and of 
the fact that there ia no evideDoe of 
what part she actually took in the murder 
or whether she alone did it or any other 
inmates of the honae joined with her in 
the aot, I do not think that she deserves 
the extreme penalty of the law and a 
sentenoe for transportation for life will 

meet the endB of justice. 

Zohra iB accordingly oonvioted under 
section 302 of the Indian Penal Code and 

transported for life. 

Adami, J, — I agree. 

Decree accordingly. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 790 oi 1919. 

February 5, 1920. 

Present : — Justice Sir George Knox, Kt. 

Seth RAM PARTAB MARWARI — 

- Applicant 

versus 

EMPEROR — Opposite Party. 

U. P. Municipalities Act (II of 1916,1, sa. 50, 307 
— Notice — Essentials of valid notice. 

To render a person liable under section 307 of 
tbe U. P. Municipalities Act for failure to comply 
with a notice, the notice must be a legal notice 
and a notice issued by some authority competent 
to issue it. Where that authority is the Board or the 
Ohairman of the Board, a notioe issued and signed 
by any other officer of the Municipality is not a 
legal notice, [p. 808, cols. 1 <k 2.] 

Criminal revision against the order of 
the Additional Sessions Judge, Mirzapore, 
dated the 20th September 1919. 

Mr. O. P. Boys % for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.— This is an application 
for revision of an order passed by the 
Additional Sessions Judge of Mirzapore, 
whereby he dismissed the appeal and upheld 
the order of Babu Ramji Das, Magistrate 
Qf thp First Class, sentencing the applicant 


to a fine of Rs. (60. Several grounds are 
taken. The learned Counsel referred me to 
the procedure which was adopted in this 
case. There can be no doubt that the 
procedure abounds in irregularities and is by 
no means procedure authorised by law when 
a Court has to deal with an offence. If 
the irregularities were few in number, it 
might be possible for a Court to ignore them 
and to hold that they were irregularities 
which had crept into the case from mere 
oarelessness or ignorance of the law. Even 
then it would be necessary to consider whe- 
ther the irregularities complained of are 
euoh as to give oause for an apprehension 
that the individual prosecuted for tbe offenoe 
or the publio would be liable to injury, but 
when the irregularities are so many as have 
taken place in the trial and the proceedings 
antecedent to trial as in the present case 
a Court oannot overlook them. 

I propose to deal with one or two of the 
irregularities whioh I consider dangerous to the 
publio, or whioh might easily resultin consider 
able danger to the public. The offenoe is one 
punishable under seotion 307 of the United 
Provinces Municipalities Aot, 1916. This 
provides that if a notioe has been given 
under the provisions of this Aot or under a 
rule or bye law to a person requiring him to 
exeoute a work in respect of any property, 
moveable or immoveable, the person 

shall be liable on conviction before a 
Magistrate to a fine whioh may extend to 
Rs. 500. it is hardly necessary to point 
out that the notioe made punishable 
by this seotion must be a legal notioe 
and a notioe issued by some authority 
competent to issue such notioe. It oonld 
never be contemplated that a notioe which 
the law authorises the Board or tha Chair- 
man of the Board to issue can cover a 
notice issued and signed, say, by a Daftari 
or a peon in a Municipality which the Board 
or the Chairman may or may not have 
seen. I a tbe present case the intention to 
issue a notioe by the Board was contem- 
plated and even ordered to be sent. The 
paper, however, containing the notioe when 
it reached the person oonoerned and oharged 
with disobedience of it, was, as a matter of 
fact, issued and signed by the Secretary, 
and there was onthiog to show on the face 
of it that the Muoioipal Board had sanction- 
ed the proMoution. 
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The seotion of the Aot whioh deals with 
a matter of this kind is seotion 50. This 
requires that several powers, dnties and 
fnnotioDS shall be performed or disoharged 
by the Chairman of the Board and not 
otherwise (seotion 50, olaaee E). Excep- 
tion to this general authority is provided for 
in oases where there is an Executive Offioer. 
It appears that in Mirzapar at the time, 
namely, the year 1918, there was no Exe- 
cutive Offioer and if the Board wanted to 
issue a legal notice, it oonld only get it 
performed or discharged by the Chairman of 
the Board. I do not mean to lay down 
for a moment that the Chairman of the 
Board must go and tender or otherwise 
exeonte service of a notice required by the 
Municipal Aot, bat the person who receives 
what is said to be a notioe, can question it if 
he does not find on the notioe any signature 
of the Chairman guaranteeing that the notioe 
is one sent by the Board. This so oalled 
notioe was, as the evidence shows, taken to 
the bouse of business of the aoonsed. It was 
then given to a Munib. No attempt, so 
far as the evidenoe shows, was made to 
seek for and so find the accused. It is not 
shown or suggested that the Munib was 
an adult male member of the family. It 
is suggested that he was a servant of the 
family but the "servant” contemplated by 
section 303 must be a servant ad hoc. The 
notice was not fixed on any oonspiouous 
part of the building to which the notioe 

related. 

It is quite possible that a so called notioe 

ffi^y be given to some person employed by 

the owner for particular duties not connected 

with the receipt of letters, notices, etc., and 

overlooked by such person and never brought 

to the knowledge of the owner or a member of 

the owner's family, There is a great difference 

between giving a notice to a male member 

of the family and fixing it to some oonspiouous 

part of the building where the possibility 

and the probability is great that the owner 

niust come to know of it within a reasonable 
time. 

There is an important seotion in the Aot 
W ,0 h appears to have been overlooked, 
namely, seotion 314, which says that no 

ourt shall take oognizanoe of suoh offences 
sxoept on the oomplaint or upon information 
reoeived from! the Board or some person 


authorised by the Board by general or special 
order in this behalf. Neither the Board nor 
the Chairman of the Board nor any person 
authorised by the Board by general or 
speoial order has been shown in this oase 
to have instituted the prosecution before 
the Court whioh dealt with it. The person 
who instituted the prosecution was the 
Secretary of the Board. The Secretary 
does not appear to have gone to the Court, 
to have handed in to the Court, the 
authority for his act, or to have sworn 
to the oomplaint. 

As I have already shown, the Secretary 
is not a person who has been authorised by 
the Municipal Aot to do work of this 
kind. 

Here again it is quite possible to oonsider 
the necessity of this guarding seotion. An 
overzealous Secretary, not to speak of a 
Secretary influenced by some other motive, 
may run into Court and institute a oomplaint 
without proper authority to do so. 

Frcm the papers in this oase it is evident 
that there were some searohings of heart, 
for, the Vioe*Chairman of the Board on 
the 16th of May postponed proceedings and 
directed that the oase should be put up 
before himself. In any case, I hold that 
the aooused in this oase did not reoeive 
what Aot No. II of 1916 contemplates as a 
notioe and that the Court bad not jurisdiction 
to do what it did. Acting under my revi- 
sioual powers I set aside the conviction and 
the order and direct that any fine or part of 
the fine that has been paid be refunded. 

Conviction Bet aside . 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 813 of 1919. 
February 20, 1920. 

Present:— Mr. Justice Piggott. 
DHARAMRAJ and others— Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1898J, s. 106, 
order under, when can be passed— Penal Code ( Act 
XLV of 1860), s 462 — Criminal trespass— Breach of 
peace — Order requiring security —Justification for 
order. 

When a person is convioted of an offence a 
necessary ingredient of which is a broach of the 
peace, an order under section 106 of tho Criminal 
Procedure Code may lawfully be passed by the 
Magistrate. 

Criminal revision against the order of 
the Sessions Judge, Ghazipur, dated the 
11th November 1919. 

Mr. M. Ishaq Khan , for the Applicants. 

The Assistant Government Advooate, for 
the Crown. 

JUDGMENT. — The question in this case 
is as to the propriety of an order under 
Beotion 106 of the Code of Criminal Pro- 
cedure binding over Dharamraj and three 
other persons to keep the peace, the said 
order following a oonviotion recorded under 
Beotion 452 of the Indian Penal Code. The 
offenoe in question is one of aggravated 
house-trespass ; the particular aggravation 
need not be considered. The question is, 
what was the nature of the house- trespass 
of which these applicants were found guilty? 
The finding is that they came with lathis 
prepared to assault Rai SiDgh, Ziladar of 
the Court of Wards, that Dharamraj aimed 
a blow at the Ziladar whioh was caught 
by the thatob of the house, that the 
Ziladar then took ref age inside his house 
and closed the doors, but the four appli- 
cants pushed the door open and assaulted the 
Ziladar inside his own house, it follows 
that the criminal trespass of whioh these 
men have been convicted is the entry 
of a house with intent to oommit the 
offenoe of causing hurt. The oonviotion is, 
therefore, one of an offenoe a necessary 
ingredient of whioh is a breaoh of the peace. 
1 have been referred to a good deal of 
case-law on the subjeot, but the case most 
directly in point is an old one, that of 
the Queen v. Jhapoo (1). I have no doubt 
( 1 ) 20 W. E. Or. 87. 


that upon a oonviotion of oriminal trespass, 
where the intention of the trespass is to 
oommit a breaoh of the peaoe, an order 
under section 106, Criminal Procedure Code, 
may lawfully be passed in the discretion 
of the Magistrate. This point is made all 
the dearer by a consideration of the 
case of Empress v. Kvndan Singh (2), 
in whioh an order under section 106, 
Criminal Prooedure Code, was quashed on 
the ground that the oriminal trespass 
of whioh the aooused person had in that 
case been ooDvioted was trespass on an empty 
house. It is unnecessary, therefore, for me 
to consider the somewhat larger question 
raised by the decision of this Court in 
Emperor v. Manik Rai (3), in whioh an 
interpretation waB put on the words 
"involving a breaoh of the peaoe” in the 
section in question considerably wider than 
any whioh is necessary for the disposal of 
the present application. 

One other point has been taken on behalf 
of the applicants. It is said that they 
aoted in the heat of passion, under 
provocation afforded by an insult addressed to 
Dharamraj and Ram Das by the oomplain- 
ant Rai Singh, and that it is quite 
unlikely that they should ever feel disposed 
to repeat their offenoe. As I have found 
the order in question to be within the 
jurisdiction and discretion of the trying 
Magistrate, I should in any case be reluct- 
ant to interfere upon a mere question of 
discretion. In the present case, however* 
I do not think it can be said that an order 
whioh affords the Ziladar protection in 
his future dealings with these men is on 
the face of it such an improper exercise 
of discretion as to invite interference hi 
revision by this Court. 1 dismiss this 
application. 

Application dismissed. 

(2) A. W. N. (1885) 303. 

(3111 Ind. Cas. 5S9; 33 A. 771; 12 Or. L J. 405; 8 
A. L. J. 926. 
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8ILARBI V. MAHADU. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No 93 B of 1919. 
December 16, 1^19. 

Present : — Mr. Prideaux, A. J. C. 
Musammat SILARBI — Plaintiff — 

APFLiCANT 

tersus 

MAHADU DHANGAR— Defendant— 

Non- Applicant. 

Civil Procedure Code (Act Y of I908J, s. 152, 0. 
XU, r. 11 — Amendment of decree — Appeal, dismissal 
of—Jurisdvtion to amend decree. 

Where a decree is confirmed upon appeal, the 
deeree of the original Court becomes merged iu 
the decree of the Appellate Court, and the latter 
Court alone has jurisdiction to amend the decree: 
tnis is so even in the case of a second appeal 
dismissed under rule II of Order XLI of the Civil 
Procedure Code without notice to the respondent. 

Revision of the order of the Additional 
District Judge, Akola, dated the 5th April 
19 19, disallowing the application of amend- 
ment of deoree in Civil Appeal No. 286 of 
1915, deoided on the 20th October 1916. 

Mr M. B Bobde, for the Applicant. 

Mr. 0. V. Kukade , for the Non- Applicant. 

ORDER.— In Suit No. 133 of 1913, in 
the Court of the Munsif, Khamgaoo, the 
present ' applicant obtained a deoree fpr 
possession of oertain property including 
possession of the field described in the 
deoree as survey No. 4 86 of Kasha She- 
gaon. There was an appeal against this 
deoision, No. 286 of 1915, in the Court of 
the Distriot Judge, and the oase reached 
this Court as Seoond Appeal No. 473 B 
of 1916, that second appeal being dismissed 
under Order XLI, rule 11, Act V of 1908 It 
was then discovered that survey No. 436 
was a rpistake for 485. An application had 
been made to the lower Appellate Court to 
oorreotthe original deoree, but it has been 
jojpoted Qn the grohtfd that the original 
Court’s deoree and the deoree ‘ of the lower 
ApppU^tp Court have merged in this Court’s 
deoree in Seoond Appeal No. 473- B of 1 16, 
and, therefore the lower Appellate Court 
had no. power to amend the deoree, the 
only Court competent to do so being this 

Court. 

The mistake is here admitted. 

*hgr$ hi some difference of opinion in 
the High Courts as regards these amend- 

20 


ments The Madras High Court holds 
that ‘ the jurisdiction of a Court of first 
instance to amend a deoree under sec 
tion 206 *as ousted by the oonfiramation 
of that deoree on appeal;” and that this 
applies also to second appeals dismissed 
under seotion 551 of the old Code of Civil 
Procedure: Munisami Naidu v. Munisami Reddi 
(1). The Allahabad High Court in Asma Bibi 
v. Ahmad Husain (2) takes, after a review of 
the oases on the point, a similar view as does 
the Calou tu High <'onrt in Una Sundari 
Devi v. Bindu Bashint Ohowdhrani (d). The 
Bombay High Court, however, holds that 
the dismissal of an appeal under Order XLI, 
rule 11, leaves the deoree of the lower 
Court untouched, Deither confirmed, nor 
varied, Dor reversed, and that suoh deoree 
remains the decree of the lower Court whioh 
can ameod it, in order to bring it into 
aooordance with its judgment : see Bapu 
V. Vatir (4). 

I think the view of the majority of the 
High Courts should prevail and direct the 
oorreotion of the deoree in Suit No. 133 
of 1913 on the file of the Munsif, Kham- 
gaon ; for field survey No. 486 therein 
shall be shown field survey No. 485 of 
Kasha Shegaon. 

As the mistake seems to have been due 
to the present applicant's mistake in her 
plaint in the original suit, I do not give 
her her costs here or in the lower Appel* 
late Coart. Parties will bear their own 
oosts in both Courts. I fix Pleader’s fees 
at Rs. 15. 

H ) 22 M. 293. 

(2) 30 A. 2 Q 0; A. W. N. (1908) 109; 5 A. L. J. 684. 

l3) 24 C 769. 

(4j 21 B. 648. 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 1203 of 1916. 

August 22, 1919. 

Present : — Mr. Justice Shah and 
Mr Justice Hayward. 

DHARMA LAKSHMAN GHARAT— 
Defendant — Appellant 

V6T8US 

SAKHARAM RAMJIRAO DESHMUKH— 

Plaintiff — Respondent. 

Hindu, Law -Succession — Sudras— Illegitimate son , 
whether can succeed collaterally. 

An illegitimate son of a Sudra cannot inherit the 
separate property of his father’s legitimate son as 
a brother, [p. 307, col. 2.] 

Appeal from the decision of the Assistant 
Judge, Thana, in Appeal No. 60 of 1915, 
amending the decree passed by the Sub- 
ordinate Judge at Murbad, in Civil Suit 
No. 301 of 1913. 

Mr. S. S. Patkar (Government Pleader), 
for the Appellant. 

Mr. P, B. Shingne, for the Respond- 
ent. 

JUDGMENT. 

Shah, J. — The question of law raised in 
this second appeal on the facts found by 
tbe lower Courts is whether an illegitimate 
son of a Sudra can inherit the separate 
property of his father’s legitimate eon as a 
brother. 

The f aots are that one Ganpatrao had a son 
Daulatrao by his first wife, two sons Raojirao 
and Balvantrao by bis second wife, and an 
illegitimate son Dhakojirao by a kept mis- 
tress. Daulatrao was a separated member of 
the family and had acquired tbe property in 
suit; be died without an issue. The plaintiff 
claims his property under a sale deed 
passed in his favour by the sons of Rao- 
jirao, Balvantrao having died without any 
male issue. The defendant claims it under 
a sale deed by Dhakojirao. The oontest 
between the two purchasers depends upon 
the rights of their respective vendors to 
inherit Daulatrao’s property according to 
the Hindu Law. The parties, whose right 
of inheritance we are oonoerned with, are 
Sudras. Both the lower Courts have decid- 
ed against the defendant, who now ap- 
peals to this Court and raises the question 
stated above. 

The point was not argued in the lower 
Courts, and the reported decisions are dearly 
against the contention. See Ravji Mahadu 
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Patil v. Sakuii Kaloji (1), Shome Shankar 
Raj end r a \arer6 v. Rajesar Stvami Jangam 
(2) and Ramalinga Muppan v. Pavadat 
Ooundan (3). It is argued, however, that 
the ratio decidendi in Subramania Iyer 
v. Rathnavelu Ohetty (4) is not con- 
sistent with the view that an illegitimate 
son is excluded from all collateral succession 
and that the decision in Sadu v. Baiea and 
Qenu (5), approved by their Lordships of 
the Privy Council in Jogendro Bhupati Burro - 
chundra Mahapatra v. Nityanand Man 
Singh (6), has not been considered in the 
oase of Ravji Mahadu Patil v. Shakujt Kaloji 
(1). It is urged that it is not possible to 
reconcile the view that a father is an heir 
to his illegitimate son and the express pro- 
vision that an illegitimate son in the oase 
of Sudras is entitled to share the property 
of his father with the other legitimate 
sons with the oondusion that tbe illegiti- 
mate son is excluded from all collateral 
succession in the family of his putative 
father, I have carefully considered these 
decisions and the provisions in the Mitak- 
shara and the Mayukha bearing on this 
point. Personally I do not think that 
the two conclusions are irreoonoilable. 
The question of collateral succession has 
been fully dealt with by Banerji, J., in 
Shome Shankar Rajendra Parer# v. Rajesar 
Stcami Jangam (2) and I do not think 
that any further disoussion of the texts 
oan serve any useful purposes. Bhashyam 
Ayyangar, J. in Ramalinga Muppan v. 
Pavadai Ooundan (3) thought that it was 
tolerably well established that an illegitimate 
son, though he might succeed as heir to 
his paternal and maternal estate, had no 
claim to inherit to collaterals. Though the 
oase of Sadu v, Baiea and Qenu (5) has 
not been referred to in the case of Ravji 
Mahadu Patil v. Shakuji Kaloji (1), it is clear 
on the facts of that oase that the point 
as to collateral succession did not arise for 
decision. Nanabhai Haridas, J., observes at 
page 46 of the report as follows:— Whether 

(1) 5 Ind. C as. 964; 34 B. 321} 12 Bom. L. B. 204. 

(2) 21 A. 99; A. W. N. (1898) 170. 

(3) 26 M. 619; 11 M. L. J. 899. m - 

(4> 42 Ind. Cas. 666; 41 M. 44; 22 M. L. T. 94; 6 

L. W. 14W; 33 M. L. J. 224; (1917) M. W. N. 688. 

(6) 4 B. 87 (F. B.). „ „ T 

(6, 18 O. 161; 17 L A. 128 (P. 0.); 6 Sar. P.O. J. 

696, 
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he can as a brother inherit anything 
from them or not, is a question npon 
whioh we are not called npon to pronounce 
any opinion in this oase, for the plaintiff 
t here does not claim any self*aoquired pro* 
perty of Mahadu, nor are we called upon 
to express any opinion upon the other 
question, whether he can inherit anything 
from collaterals.” The judgments in Sub- 
ramania Iyer v. Rathnavelu Ohetty (4), 
particularly the judgments of Sadasiva 
Aiyyar, J., and Kumaraswami Sastriar, J., 
show that the point for decision in that 
oase was quite different, and that the 
deoision as to the right of the putative 
. father to suooeed to bis illegitimate son 
did not necessarily conflict with the view 
aooepted by that Court in other cases as to 
the exclusion of an illegitimate son from col* 
lateral succession. 


The ourrent of decisions is strong and uni 
form and it would require very clear texti 
to induce any Court to re oonsider the 
point. There is no such express text it 
favour of allowing an illegitimate son f 
right to collateral succession. On the con 
trary, I think that the decisions are full] 
justified by the Mitakshara and the Mayu 
kha The well known verses whioh laj 
down the order of succession in the oase 
of obstructed heritage are applicable to al 
classes (see Mitakshara, Chapter II, s 1, pi 
J 2; Stokes’ Hindu Law Books, pagi 
477), while the rule allowing the illegiti 
mate sons to share the father’s propert] 
with his legitimate sons is a speoial ruh 
applicable to Sudras only. It seems to mi 
very difficult to interpret the word bhratn 
(brothers) used in the text relating 
to succession as including illegitimate som 
of the father in the oase of Sudras anc 
excluding them in the oase of other classes 
Neither Vijnaneswara nor Nilkantha in ex 
pounding the text has suggested such ai 
interpretation: and aeoording to all recognise* 
rules of construction such an interpret atioi 
does not appear to me to be correct. Thi 
act that the same word is used in th< 
immediately preceding text specially relat 
ing to Sudras and in the oommentar] 
thereon with reference to illegitimate som 
in relation to the legitimate sons of fch< 
same father does not appear to me to effort 
a sufficient basin for inter pretiag the saan 
word in two. different • senses when applie* 


to different (classes in one and the same text 
expressly relating to all olasses. 

Besides a dasiputra does not get the full 
share whioh an aurasa son can get : and 
this differential treatment accorded to him 
by a special text cannot be applied to the 
oase of collateral succession. At least there 
is no express text for it ; and it would be 
extending the application of a speoial rule 
for Sudras beyond the limits mentioned 
in the text, if illegitimate sons were treated 
on the same footing as legitimate half brothers 
as to the order of succession and the extent 
of the shares. 

I think that the view accepted in these 
decisions as to illegitimate sons not being 
entitled to collateral succession among Sudras 
is correct. 

I would, therefore, dismiss the appeal 
and confirm the decree of the lower Appel- 
late Court with costs. 

Hayward, J. — I conour. 

Appeal dismissed', 
Decree confirmed . 


LAHORE HIGH COURT. 

Second Civil Appeal No. 869 o» 1919. 
February 11, 19tt0« 

Present : — Mr. Justice Abdul Raoof. 

HAKO AND ANOTHER — PLAINTIFFS— 

Appellants 

versus 

NIGAHIA AND ANOTHER, MINORS, TflBOUH 

RAM DHAN and others — Defendants 

— Respondcnts. 

Custom— Alienation — Extravagance of alienor — 
Consideration — Rent and interest due on mortgage — 
Necessity— ‘Burden of proof 

Plaintiffs sued for a declaration that four mortgage 
deeds executed by their father shall not affeot 
their reversionary rights. The first was a posses* 
gory mortgage, while the other three were deeds of 
farther charge, the consideration being ohiefly rent 
and interest duo under the 1st mortgage. It 
appeared that the rent was enhanced every time 
a new deed was exeouted. The first Court, finding 
that the land was ancestral and that the mortgages 
were not proved to have been for necessity, gave 
the plaintiffs a decree. On appeal the District 
Judge agreed with the Coart of first instance as 
regards the first deed but held that both consider* 
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tion and necessity had been proved with regard to 
the remaining three and modified the decree 
accordingly. The plaintiffs preferred a second 
appeal to the High Tourt: 

Held , ' 1 ' that the mortgages being in favour of 
the defendants themselves, they ought to have 
clearly established by evidence that the rent charged 
was fair and that there was necessity for enhancing 
the rate of rent after every three years: [p 3' 9, col. I.j 
(2» that the mortgagor having been proved to 
be extravagant and it not being shown that he 
managed his property well and carefully, it could 
not be said that the subsequent three mortgages 
were for necessity and that, therefore, they were not 
binding on the plaintiffs [p 3i f), col v .] 

Piran Ditto, v. Moti, 97 P. R. 1901, distinguished. 

Second appeal from the decree of the 
District Judge, Hoshiarpor, dated the 13th 
January 1919, varyiog that of the Sub 
ordinate Judge, 2nd Class, Hoshiarpor, 
dated the 24th August 19 8, deoreeing the 
olaim. 

Dr Shu a-ud-Din, for the Appellants. 

Lala F>i1<ir Ghand, for the Respondents. 

JUDGMENT. — This was a suit by the 
plaintiffs for a deolaration that four mort- 
gage deedp, dated tne 2ith of May 1906, 
23rd of July l9.0, 18 h of January 19*3 
and 2 3rd of Ootober 1915, executed by 
their father, mortgaging 37 kanals 15 marlas 
of anoestral land, shall not be binding on 
them alter the death of their father. The 
suit was resisted by the mortgagees on 
the ground that the land was not anoestral 
and that the mortgages were made for 
consideration and necessity and, therefore, 
binding upon the plaintiffs The Court of 
first instate hold that the land was ances- 
tral, that the mortgages were not proved 
to have been made for necessity and passed 
a decree in favour of the plaintiffs in the 
terms of the relief claimed in the plaiot. 
On an appeal by the defendants, the lower 
Appellate Court agreed with the Court of 
first instance as regards the mortgage- 
deed dated the 24th ot May . 9Uo, in 
holding that necessity had not been establish- 
ed, but as regards the remaining three 
mortgages the Appellate Court took a different 
view and held that both consideration and 
necessity bad been proved, it aooordingly 
mooihed the decree passed by the Court 
of first instanoe. Tne Appellate Court, 
tbeietore, gave a decree in favour of the 
plaintiffs for a declaration that only the 
mort gag< -deed dated the 24ih of May 
1906 shall not afieot the reversionary 
rights of the plaintiffs on the death of 


tbeir father Partaba. The olaim relating 
to the retraining thiee mortgages was 
dismissed. 

Two appeals have been preferred from 
the deoree of the lower Appellate Conrt 
to this Court: (1) by the defendants 
taking exeoeption to that portion of the 
deoree by which the mortgage deed, dated 
the 24th of May 1906, had been held not 
to be binding on the plaintiffs, and (2) 
appeal by the plaintiffs challenging the 
deoree of the lower Appellate Court dis- 
missing their suit relating to the other 
three mortgages. 

So far as the appeal of the defendants- 
appellants relating to the mortgage deed 
dated the *24th of May 1906 is concerned, 
there is very little room for argument. 
The decision of the Appellate Court is 
ba-ed upon findings of fact which cannot 
be challenged in seoond appeal. The mort- 
gage money Rs. 700 was made up of two 
items, namely, Rs. 300 due on two bonds 
exeouted three days before the mortgage 
in question, Damely on the 21st of May 
1906. The defendants attempted to prove 
that these sums • were required for the 
payment of a deoree. The deoree, however, 
was never produced. Some oral evidence 
was given in proof cf the consideration 
and necessity. Both the Courts below agree 
in disbelieving the evidenoe. The seoond 
item of Rs. 40* is said to have been 
paid before the Sub Registrar in oas » 
but tbe purpose for which the sum was 
borrowed was not mentioned in the deed. 
Evidence was called to prove that this 
sum was required by Partaba to meet the 
marriage expenses of his daughter. It was, 
however, clearly brought out in the evi- 
dence that the marriage of Partaba s only 
daughter had taken plaoe in Sambat 195 **, 
long before the execution of the deed ot 
mortgage. Necessity, therefore wae not 
proved with regard to either of the items.* 
The two Courts below were, therefore, 
fully justified in deoreeing the claim of the 
plain* iff a with regard to the mortgage of 
Re. 7u0. There is no force in the appeal 

of the defendants-appellants whieh must, 

therefore, be dismissed. 

As regards the remaining three mortgag , 
the two Courts have differed and 1 have 
tc decide which of the two Courts 
arrived at a correot conclusion, T ese 
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mortgages were also exeouted in favour of 
the same mortgagee in whose favour the 
possessory mortgage dated the 24th of 
May 1905 had been executed. 

• The mortgage da^d the 23rd of July 
1910 is for Rs. 2 >2 8. It is oom posed of 
four items, Rs. 86 due on aocount of 
three years' rent on the land comprised in 
the original mortgage deed, Rs. 20 stated 
to have been taken beforehand for what 
purpose no one knows, Rs 20 were paid 
in sash before the Sub Regist ar, and Rs. 6*8 
for deed expenses. The Court of 6rst 
instance held that the original mortgage 
dated the 24th of May 1^06 having been 
held to be invalid, Rs. 186, being the rent 
of the mortgaged land, mist necessarily be 
disallowed No necessity wa9 proved for 
the two items of Rs. 20 each. 

The third deed, dated the 18th of 
January 1913, was for Rs. 270 composed 
of two items, Rs. 231 representing rent 
for three years in respect of the mortgaged 
land, Rs. 39 were taken beforehand aod 
it was not shown by evidence for what 
neosssary purpose • the latter sum was 
borrowed. 

The fourth mortgage, dated the 23rd of 
October 1915, was for Rs. 280 oomposed 
of three items, Rs. 261 rent for three 
years, Rs. 13 cash, and Rs. 6 deed ex- 
penses, No necessity was proved for the 
Re. 13 taken in cash, With regard to the 
item representing the rent for three years, 
in each of these mortgages there is one 
faofc dearly noticeable. For the first three 
years rent is charged at Rs. 62 a year ; 
in the next mortgage the rent is calculated 
ftt Rs. 77 a year and in the last and the 
fourth mortgage the rent is mentioned at 
Ra. 87 a year. The mortgage being in 
favour of the defendants themsolves, they 
ought to have clearly established by evi- 
dence that the rent oharged was fair and 
■hat there was necessity for enhancing the 
itite of rent after every three years. There 
is entire absence of any evidence on this 
point. The Court of first instance aooord- 
in&ly held that these mortgages were not 
binding upon the plaintiffs. The lower 
Appellate Court disagreed with the Court 
of first instance with regard to these three 
mortgages on the ground that having mort- 
gaged the whole of his land to the mort- 
gagees, Partaba was left without »Dy means 


of maintaining himself and his family and 
that, therefore, he was driven to take the 
land on lease from the mortgagees. It, 
therefore, came to the oonolusion that the 
amount had been taken for necessity. As 
regards the other small items mentioned 
in the three deeds, the lower Aopellate 
Court held that they were too petty to be 
taken notice of. It has been contended on 
behalf of the defendants that having re- 
gard to the fact that Partaba was left 
without any means to support himself aod 
his family, the three mortgages in question 
must be taken to have been executed for 
neoe&sity. In support of this argument the 
learned Vakil for the defendants has relied 
upon Piran Ditta v. 3fo/» (1). I have read 
this ruling carefully and I fail to see that it 
in any way helps the case of the defend- 
ants. In that oase it was not shown that 
the mortgagor had been guilty of ex- 
travagance or immorality It was positively 
found that he managed the affairs of his 
family oarefully and eoonomioally, but owing 
to his slender circumstances had to borrow 
money fo meet the expenses of his family. 
In this oase the facts are quite the contrary. 
It has been shown that the mortgage for 
Rs. 700 by Partaba had not been made 
for any legal necessity. The whole of the 
property had been mortgaged without any 
apparent need. The charge of extravagance, 
therefore, is fully made out against him. 
It is not shown in this oase that Partaba 
managed his property well and oarefully. 
The reasons given by the lower Appellate 
Conrt appear t'» be wholly inadequate. I, 
therefore, aooept the appeal of tha plaint* 
iffs and set aside the decree of the low r 
Appellate Coart with respeot to the mort- 
gages of 1910, 1913, and 19 5 and 

restore that of the first Court with 
costs. 

Appeal accepted. 

(1) 97 P. E. 1901. 



no 


INDIAN CASKS. 


[1920 


KH1BOD1 EIHARI G08WAMI V. NARINDRA LAL KHAN. 


CALCUTTA HIGH COURT. 

Original Civil Appeal N<>. 43 of 1917. 

January lo, 1918. 

Present : — Sir Lancelot Sanderson, Kt., 

Chief Justice. 

KHERODE BEHARI GOSSAM1- 

Plaintiff — Appellant 

versus 

Baja NARENDRA LAL KHAN— 

Defendant— Respondent. 

Contract— Privity of contract — Stranger , whether 
can sue on contract — Trustee and cestui que trust— 
Covenant by assignee to pay third person , whether 
can be enforced by latter. 

A contract can create no right or liability in a 
person who is not a party to it, unless he can claim 
or be charged through a party, as in the case of a 
cestui que trust claiming through the trustee. But 
a contract may be in form with a named pernon, 
and yet be intended to secure a beneht to another 
as cestui que trust in such a way that the latter 
may sue in his own right to enforce the oontraot. 
[p. 311, coIb, 1 & 2.] 

The defendant No. 2 demised to the defendant 
No. 1 for a term of three years a zemindari on 8th 
October 1910 on a yearly rental of Rs. 10,000. Out of 
this sum of Rs. 10,000 a sum of Bs. 6,000 was to be 
appropriated by the defendant No. 1 in reduction 
of certain amounts due to him from the defendant 
No. 2, and he was to pay the balance of Rs. 4,000 
to the defendant No. 2 annually for three years. 
By an Indenture, dated 16th December 1910, the 
defendant No. 2 assigned to the plaintiff by way of 
mortgage the Bums payable to him by the defend- 
ant No. 1 under the demise of 8th Ootober 1910. 
Afterwards, by an Indenture, dated the 23rd January 
1911, the defendant No. 2 assigned to the defendant 
No. I all arrears of rent of the zemindari and also 
granted him a receipt for all rents payable to him 
by the defendant No. 1 for three years, viz., Bs. 12,000, 
and in that Indenture the defendant No. 1 entered 
into a covenant with the defendant No. 2 to pay 
Bi. 10,000 and interest whioh the defendant No. 2 
was liable to pay to the plaintiff under the 
assignment by way of mortgage and also agreed to 
indemnify the defendant No. 2 for all olaims and 
demands in respect thereof. The defendant No. 1 
paid Bb. 6,000 to the plaintiff by way of part pay- 
ment of plaintiff's dues from the defendant No. 2. 
In a suit by the plaintiff for recovery of the balance 
from the defendant No, 1: 

Held, (1) that there was no privity of contraot 
between the plaintiff and the defendant No. 1 and 
that, therefore, the suit was not maintainable: [p- 
811, coL 1.] 

(2) that the mere covenant to pay the plaintiff 
did not make the defendant No. 1 a trustee for the 
plaintiff in respect either of the rent of Bs. • 2,000 
or of the arreara ot rent. [p. 3i 1, ool. 2 ] 

Appeal from the judgment of Mr. Justice 
Greaves, dated the 20th February 1917. in 
Sait No. 224 of 1913. 

Mr. B . Ohakravarty (with him Messrs. B. 
K, Lahti i and M. Mitter), for the Appellant. 


Mr H. D. Bose (with him Mr. H. K . 
Mitra), for the Respondent. 

JUDGMENT. 

S»ndek 80 N, C, J.— This is the plaintiff’s 
appeal from the judgment of Greaves, J., 
delivered on the 20th February 1917, 
whereby he dismissed the suit with, 
costs. 

The facts are set out fully at pages 105, 
106 and in the first paragraph of page 107 
of the paper-book; they depend upon 
documents and there is no dispute about 
them. 

With regard to the third paragraph on 
page 107, the learned Judge’s finding that 
he had do evidence as to the authority of 
P. C. Mitter is contested. 

It was argued that the evidence of the 
plaintiff shewed that the 2nd defendant 
and an offioer of the Raja on a oertain 
occasion told him that the Raja was going 
to take the liablity of re payment to the 
plaintiff and asked, if he was agreeable: 
that the plaintiff said if the Raja took 
the liability he was agreeable to 
advanoe the money; and it was urged 
that but for this representation the plaint- 
iff would not have advanced the money. 
It is to be noted first that no date was 
given for this conversation, and in the 
seoond plaoe the plaintiff said be was not 
sure of the name of the Raja’s officer, bnt 
that he thought his came was Purna. 

I do not think the abovementioned con- 
tention is oorreot. The plaintiff himself 
said later in his evidence that it was at 
Amarendra’s request that be paid the 
money. 

Amarendra was A. N. Dutt, who is now 
dead. He was the brother of H. N. Dutt, 
the attorney in whose office the plaintiff’s 
mortgage of the 16th December 1910 was 
prepared. 

I think it is evident that the period 
of time to which the plaintiff was refer- 
ring in bis evidence with reference to the 
visit of P. 0. Mitier was the later date, 
vie., on or about the 23rd January 1911. 

It appears from the Raja’s letter of the 
22rd January 1911 to his attorney H. 
N Dutt that Purna Babu was going to 
Calcutta and the Raja requested his attor- 
ney to aot in sonsultation with him; 
that was with reference to the transaction . 
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whiah materialised in the deed dated the 
23rd January 1911. 

There is no evidence to shew that prior 
to that date the Raja oontemplated taking 
upon himself the liability to pay the 
sum due from the 2nd defendant to the 
plaintiff: and further there is no evidence 
that in December 1916, when the money 
was advanced by the plainliff, P» 0. Hitter 
had any authority to represent that if 
the plaintiff would advanoe the money, 
the Raja would undertake the liability 
to repay it, even if any suoh represen* 
tation was in faot made. 

The suit is not brought under section 
130 of the Transfer of Property Act, 1882, 
but the cause of aotion is based upon 
the ground that under the airoumstanoes 
of this case the 1st defendant became 
a trustee for the plaintiff in respect 
of (I) the rent of Rs. 12,000 whioh he 
was liable to pay to the 2nd defendant 
under the lease of the 8th October 1910 
during the term of three years thereby 
oreated and (2) the 75 per cent, of the 

realisable arrears of rent. 

By the deed of 23rd January 1911 the 
2nd defendant assigned to the 1st defend- 
ant all arrears of rent and granted him 
thereby a receipt for the rent payable by 
the 1st defendant to the 2nd defendant 
in respect of the demised premises from 
the 26th December 1910 for the full term 
of three years, and the 1st defendant en- 
tered into the covenant with the 2nd 
defendant to pay the Rs. 10,000 and in* 
terest due from the 2nd defendant to the 
plaintiff and agreed to indemnify the 
2nd defendant for all claims and demands 
in respect thereof. 

There is no doubt that the 1st defend- 
ant was aware of the mortgage to the 
plaintiff of the 16th December 1910, for 
it is reoited in the deed of 23rd Janu- 
ary lyll and the assignment oreated by 
that deed was, therefore, subject to the 
plaintiff's mortgage. 

There is here no question of privity of 
oontraot between the plaintiff and the 
first defendant: a contract can create no 
right or liability in a person who is not 
a party to it, unless he can claim or 
be charged through a party, as in the 
oase of a cestui que trust claiming through 
a trustee. There is, however, no doubt 


that a oontraot may be in form with a 
named person, and yet be intended to seoure 
a benefit to another as a cestui que trust 
in suoh away that the latter may sue in 
his own right to enforce the oontraot. 
In my judgment the 1st defendant did 
not beoome a trustee of the plaintiff in 
respect of either of the two matters here- 
inbefore referred to. As regards the 
first, the rent of Rs. 12,000 payable to 
the 2nd defendant by the 1st defendant, 
there wa9 nothing more than a personal 
liability of the 1st defendant to the 2nd 
defendant, of whioh the 2nd defendant 
by the deed of 23rd January 1911 reliev- 
ed and discharged the 1st defendant. 
I fail to see how the mere covenant 
whioh the 1st defendant entered into with 
the 2nd defendant to pay the plaintiff 
the amount due on his mortgage can 
possibly be said to have oreated the 1st 
defendant a trustee in respect of the 
Rs. 12,000 or of his personal liability in 
respect thereof. 

As regards the second matter, viz., the 
75 per cent, of the arrears of rent, although 
the arrears of rent were absolutely assigned 
by the 2nd defendant to the 1st defendant 
by the deed of 23rd January 1911, I 
find nothing in the deed indicating that 
the 1st defendant bound himself to pay 
the amount due to the plaintiff out of 
suoh arrears of rept: the 1st defendant 
took the assignment of the arrears of rent 
subject to the plaintiff’s mortgage, but 
that in my judgment by itself is not 
sufficient, even when coupled with his 
personal oovenant with the 2nd defendant 
to pay the amount due to tbe plaintiff, 
to constitute the 1st defendant a trustee 
of the arrears of rent, when received, for 

the plaintiff. 

Farther, even if the 1st defendant did 
constitute himself a trustee of the arrears 
of rent, as urged by the learned Counsel 
for the plaintiff.it would be necessary for 
the plaintiff, in order to succeed in this 
suit, to prove that the 1st defendant 
had* in faot received the arrears of rent, 
or at all events some part of the arrears. 

The learned Judge has found upon this 
point that he had not sufficient materials 
before him to decide the^ 9th issue whioh 
was stated as follows: — "Has the 1st de- 
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fendant realised aDy arrears of rent and, 
if sn t how much. 

The evidence in relation to thi«* matter 
is that of J. N. Mnkerjee at page 42 of 
the paper-book. He stated that in the 
year 30th Pons 13 8 to 1 5th Sravan 
Rs. 28 243-14 6 were real»«ed and 
Rs. 28,459 6 0 were spent. The latter 
snm included the Rs. 5,000 paid to the 
plaintiff in Maroh 1911 and Rs. 20,034-10 
in respeot of oesses, taxes and Government 
revenue. As regards arrears the only 
evidenoe is that the Rs. 28,243 “was 
realised as rent. The roker will show 
that this amount was realised as rent: 
the abstraot of account does not show it. 
It does not show how much was realised 
from Patnidars or for arrears of rent.” 

“There is nothing to shew how muoh 
was realised for arrears of rent,” 

This does not prove that any arrears of 
rent were realised, for the statements above 
referred to are consistent with none having 
been received. It was urged on behalf of 
the plaintiff that the matter was solely 
within the 1st defendant’s knowledge and 
that the plaintiff oonld not prove the 
realisation of aDy arrears of rent and, 
therefore, an account should now be orderpd. 

I do not think this can be acceded to. 
The plaintiff did not ask at the trial for 
an adjournment for further enquiry into 
the defendant’s books for the purpose of 
ascertaining if any arrears had been 
collected; and farther I should have thought 
it would not have been impossible for 
him to have proved the orlleotion of some 
arrears by oalling some of the tenants 
liable for arrears, if in faot any arrears 
had been Collected. 

In my judgment the plaintiff failed to 
prove the collection of aDy arrears of 
rent by the 1st defendant and for this 
reason as well as for the reasons already 
mentioned his suit would fail. 

In the course of the argument our 
attention was drawn by the learned Counsel 
for the plaintiff to the case (amongst 
others) of Beb Narain Butt v. Earn Sadhan 
Mandal (1) aod he relied particularly only 
upon a passage at page 1 !*.-,• in whiob 
the late Chief Jn^ge rpfprpp^ * n Tourhe v 

(1) 20 Tnd. Cas 030; 17 C. W N. 1143; 4» C ;37- 
18 C. T,. J. 008. 

•Page of 17 C. W. N. — Ed, " 


Metropolitan Railway Warehousing Company 
(2) and quoted a passage from Lord 
Hatherley’s judgment as follows: “The 
case oomes within the authority that where 
a sum is payable by A B for the berefit 
of C B, C B oan claim under the 
oontraot as if it had been made with himBelf.” 

The learned Counsel relied upon that 
as a statement laying dcwn the general 
law and urged that this case was covered 
thereby. I think it is desirable to draw 
attention to what was said by Cotton, L. J., 
with reference to the abovementioned 
passage in Q»ndy v. Candy (3): — 

“Of the oases that have been referred 
to, I w 11 notice the las* mentioned by 
Mr. Hemming, that of Touche v. Metro • 
polit'in Railway Warehousing Company (2), 
where there was an arrangement between 
a promoter of a Company and another 
person that a certain sum should be paid 
out of the funds of the Company to that 
other person; the Company seems to have 
admitted the arrangement, and in the 
artioles there was a oontraot or stipulation 
that the money should be paid to the 
promoter, in order that the arrangement 
might be carried out. There Lord tiatherley 
held that the other person who was to get 
the money was entitled to sue under that con- 
tract. What Lord Hatherley says is this 
[ Touche v. Metropolitan Railway Warehousing 
Company (2)]: — ‘The Case comes within the 
autnoiity that, where a sum is payable 
by A B for the beneht of O B, O B 
can claim under the oontraot as if it had 
been made with himself, it is possible 
that Walker may, as he states in his 
answer, nor be under aDy personal 
liability to the plaintiffs; but i think that, 
on the evioenoe, the plaintiffs were to be 
paid when Walker got the money, and they 
knew that by the artioles of the Company 
be was to be paid.’ Now, if that is 
intended to lay down the rule as a genets 1 
proposition of law in the genera] teims 
there used, it is not consistent with the 
other case referred to. Empress Engineering 
Compony , In re t4), but it may be that 
on the t&ots ot the former case it was 

considered that the oontraot between Walker 
<2> (1871) 6 Cb. App. «7' at p. 077. 
l3) \ s8 •) 30 Lh. D. 57 at pp. 03, t-7i 64 L. J. Cb. 
l.M; 63 L. T H06 HS W. K. «<K 

(4 1 ( l»bOi .6 ^h. D. 126 at p. 1*7; 43 L. T. 742; 29 
W. R 312. 
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and the Company was entered into by 

Walker as a trustee for and on behalf 
of the plaintiffs; and, if so, that is in 
accordance with what I understand to be 
the law. Bn f the late Master of the 
Rolls, in Enpresa Engineering O. omp my , 
In re (4),' dealing with Touche's cate (2) said 
this in the 0 ‘ u^se of the argu.nen r : — In 
that oa i e the Lord Chancellor finds, 

ai a fact, that Walker was to reoeive the 
money as a trustee for the plaintiffs. If 
yon oan make out that Jones and Pride 
are cestui que trust , that altera the case. 
It appears to me that they are n"t. 
The promoters were liable to Jones and 
Pride, who are simply their creditors. A 
being liable to B, 0 agrees with A to 
pay B. That does not make B a cestui 
que trust. 1 This shows that the general 
terms used by Lord Hatherley must be 
taken with some qualification as laying 
down the general law.” The judgment 
of Cotton, L. J., is important, as showing 
that the passage qaoted from Lord 
Hatherley’s judgment should not be read 
as having the unqualified effect as contended 
by the learned Counsel for the appellant, but 
that the general terms used therein mupt be 
taken with some qualification as laying down 
the general law. 

In my judgment this appeal should be 
dismissed with costs. 

WooDhOFFB, J. — I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil dpr**L No. 17 J of 1914. 
August 28, i 919. 

Present: — Sir Norman Maoleod, Kt., 
Chief Juatioe, and Mr. Justice Heaton. 

NATVARLAL GIRDHARLAL 
amp others — Plaint ffs — appellants 

versus 

HANCHHOD BHaGWANDAS andotlers 
— D» FhND*Htt> — RESPONDENTS, 

Hindu Law — Adoption— Widow's power to adopt , 
whether can be controlled by Will— Adoption contrary 
to Will — Rights of adopted son. 


Whatever powers a Hindu widow may have under 
the Hindu La" of adopting a son, these powers 
cannot be controlled by the ‘'ill of her deceased 
father- iu- law If, howev.-r, she adopts a son contrary to 
thett-rmsof tho Will, that would affeot his rights to 
take under the ^ ill as n persona dcsignata , but 
would not in any way affect his right to be con- 
sidered ns the grandson of the testator under the 
adoption. |_p. 3 6, Cul. i.J 

First upn al from the decision of the 
First Class Subordinate Judge at Thana, in 
Suit No. 22 of 1912. 

Mr. Kangnebtr (with him Messrs. Moti- 
chand, betidus $>' Company, Bhim i 8f 
Cnmpa* y, 1 B. Mehta and D. h. M inerikar), for 
the Appellants. 

Mr. P. R ^hingne, for Respondents 
Nos. 1, *2 and 6 to 9. 

Mr. D W. Pilgan’ar, for heir No. 2 of 
Respondent No. 3 and for Respondent 
No. 4. 

Mr. Ratanl-al Ranchhoddas, for Respondent 
No. 5. 

Mr. B, J Desai (with him Messrs. Shroff 
Dinshaw $>' Comp my and b. W. rilgaokar), 

for Respondent -^«>, *0. 

Me R. B. Mehf t, for Respondents Nos. 11 

and 12. 

JUDGMENT. 

MaOLEO S c. J. One Vithaldas and his 
son Bnaewandas w**re members of a Hindu 
joint fi-m-ly. Bhagwandas died in 1 fc 7 1 
leaving a widow Iofcbubai and a daughter 
Bh khibai. Vithaldas died in 18 5, the sole 

BnrviviDg oo-paroener. 

On the 3rd May 1876, he made a Will. 
He left all his property, moveable and 
immoveable, to his da ghter-in-law Iohhubai 
for life Bui be said: ‘if she likes, she may take 
upon her lap an adopted son. In case a boy 
is adopted her adopted son will become 
the owner of the whole of my property.’ 
At the end of the clause are the words in 
oase Bhikhibai happens to have a son 
she (iohhubai) should not take a boy in 

adoption,’ 

Clause 3 is as follows:— 

"if iohhubai happens to die without 
having taken a boy in adoption, then all 
that property mentioned in tho first clause 
6ball alter her death beoome of the 
ownership of Bhikhibai, the daughter of 
my deceased sod Bbagwan by his first wife 
and the wife of Tnbhowan Varjiwan and of 
tbe sons that may be born to her; no other 
kinsman whosotver shall have any olaim f 
right or interest.” 
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Ichhubai adopted a bod in 1S96, bat at 
that time Bbikbibai had a son, the plaint- 
iff in the oaae, bom on 14th Ootober 1891. 
After attaining his majority the plaintiff 
Bled this suit against the adopted son 
defendant No. 1 and various other defend- 
ants alleged to be in possession of the 
property of Vithaldas, prayingthat be should 
be put in possession of the plaint proper- 
ties. The defendants denied the right of 
the plaintiff to inherit the property and 
urged that his olaim was time-barred. The 
defendants other than defendant No. 1 relied 
upon alienations in their favour either by de- 
fendant No. 1 or by Iohhubai. 

The learned Subordinate Judge found 
that the plaintiff was not entitled to inherit 
the property of Vithaldas as an heir 
under Hindu Law, that he was not entitled 
to olaim the property of Vithaldas as a 
donee under the Will, and that the property of 
Vithaldas did not devolve to Bhikhibai under 
his Will. 

Accordingly he dismissed the suit with 
oosta. From that decision the plaintiff has 
appealed to this Court. In the first place 
it is clear that whatever powers of adop- 
tion Iohhubai bad under Hindu Law, Vith- 
aldas had no power to control them by his 
Will. He could, however, leave his property 
to Iohhubai’s adopted son as a persona 
dengnata , provided the adopted son was 
born in his lifetime. The words at the 
end of clause I of the Will 'in case 
Bhikhibai happens to hive a son she 
should not take a son in adoption’ impose 
a condition that the adopted son 
must be adopted before Bhikhibai had 
a son, in order to enable him to take 
under the Will. It was just as if Iohhubai 
had a power to appoint, the power being 
defeated by the birth of a son to Bhikhibai. 
The above words do appear to have been 
written at the end of olause 1 as an 
afterthought, but we agree with the trial 
Court that it would not be safe to eonolude 
that they were inserted after the Will was 
exeouted. 

Beading olause 3 it would seem that the 
testator first intended that Bhikhibai should 
take no interest if Iohhubai adopted a son. 
Then it may have ooourred to him that 
he wanted bis estate to go to Bhikhibai 
and her sons if she had any and th^t, 
therefore, the birth of a sod to Bhikhibai 


should put an end to the right of Iohhubai 
to appoint a person who should take the 
estate, so the last sentence was added to 
clause 1. 

As the 1st defendant was adopted after 
Bhikhibai had a son, it is clear that he 
cannot take as a persona designata under the 

Will. 

Bhikhibai died in 1897 a few weeks before 
Iohhubai, and the right of the plaintiff to suc- 
ceed to the estate after the death of Iohhubai 
depends on the question whether the remain- 
der given to Bhikhibai by the Will was vested 
or contingent. 

It has been urged that the testator 
intended that Bhikhibai should have a 
vested remainder, liable to be divested if 
Iohhubai adopted a son before Bhikhibai 
had a son. But whatever the testator may 
have intended and although we must 
endeavour to give effeot as far as po^ible 
to the testator’s intentions, we are bound 
to construe the Will according , to well- 
established rules, and give the written words 
their plain grammatical meaning. The 
testator evidently had in his mind various 
contingencies, and unfortunately he did not 
obtain expert advioe, so that the written 
words should express his intentions regard- 
ing the devolution of the estate, according 
as those contingencies might or might not 
happen. Moreover, his difficulties were 
increased by the fact, as I think that 
he changed his mind after he had written 
olause 3. 

To enable a remainder to be vested there 
must be a direct gift. Without the words 
added to olause 1 it is dear that Bhikhibai 
only took a remainder contingent on Iohhubai 
dying without taking a son in adoption. 
But it has been urged that on account of 
the added words in olause 1, we must 
read olause 3 as if it ran, 'if Iohhubai 
happens to die without having taken a boy 
in adoption who can take the estate under 
the condition mentioned in olause I’. In 
any event those words would not create a 
vested remainder, but a remainder contingent 
on a sou being born to Bhikhibai before 
Iohhubai adopted, or Iohhubai dying without 
having adopted, The only possible chance 
the plaintiff has of succeeding would be 
if his mother’s contingent interest on his 
birth b33*ms a vested one. But it is 
impossible to read clause 3 in that way 
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Starting with the faot that on the death 
of the testator there was no direct gift 
of the remainder to Bhikhibai, but a gift 
eontingent on the happening of an uncertain 
event, w*. t the dying of Iohhubai withoat 
having taken a boy in adoption, I oannot say, 
in face of the faot that Iohhubai did adopt that 
the oontigenoy mentioned in olanse 3 has 
ooourred , 

The result must be that on the death of 
Iohhubai, as defendant No. 1 oould not take, 

there was an intestaoy. 

The plaintiff urges that defendant No, 1 
io exoluded from the inheritance because 
his adoption was oontrary to the terms of the 

Will, 

But that would only affeot his rights to 
take under the Will as a persona designata , 
and would in no way affeot his right to 
be oonsidered as the grandson of Vithaldas 
under the adoption, whioh his mother 
undoubtedly had a right to make as a 
Hindu widow. But even if the defendant 
No. 1 oould not succeed, we are told, 
and it does not seem to be disputed, that 
there are nearer heirs to Vithaldas than 
the plaintiff, who oould only suooeed as a 
Bandhu. In my opinion, therefore, the decree 
of the lower Court must be aonfirmed and the 
appeal dismissed with oosts. 

Heaton, J. — I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Application in First Appeal prom Order 

No. 2 op 1920. 

January 2, 1920. 

Present : — Sir Grimwood Mears, Kt., 
Chief Justioe, and Mr. Justice Tudball. 
MOOL RAJ — Objector — Appellant 

versus 

NIADAR MAL (Insolvent) and 
Babu JHUMAN LAL Vakil, Saharanpub, 
Receiver op the Property op 
NIADAR MAL Insolvent — Applicant — 

Respondent. 

Limitation Act (IX of 190SJ, ». 12 -Appeal— 

JBoaelusion of time spent in obtaining copies , extent of 

— Appellant, duty of. 


The time for any given appeal can only be 
extended by the period whioh is necessary . to 
obtain essential documents for the Court to which 
the appeal is made, provided the appellant applies 
once and for all for every such document before 
the period of limitation for his appeal has run 
out. Section 12 of the Limitation Aot does not 
contemplate or allow an appellant to apply for a 
series of doouments one after the other and to claim 
that his time of appeal be extended merely because 
he has applied within the successive periods of what 
he contends is the extended limitation of time. 

Application under section 46 of the 
Provinoial Insolvency Aot. 

Mr. Nihal Ohand , for the Appellant. 

Mr. Af. L. Agarwala, for th6 Respondent. 

JUDGMENT. — This is an application by 
a creditor who wishes to raise various 
questions in an appeal on the order of 
discharge granted by the learned Judge of 
Saharanpnr. The only matter before us is 
whether the appeal should be allowed, it 
being contended that the appeal is out of 
time. Having regard to the terms of section 
12 of the Limitation Aot, we are of opinion 
that section 12 merely extends the time 
for any given appeal by the period whioh 
is necessary to obtain essential doon* 
ments for the Court to whioh the appeal 
is being made, and that it does not con- 
template and does not allow an appellant 
to apply for a series of doouments one 
after the other and to claim that his time 
of appeal is extended merely because he 
has applied within the successive periods 
of what he contends is the extended limi- 
tation of time. In other words, an appel- 
lant must apply under section 12 onoe and 
for all for every essential dooument before 
the period of limitation of his appeal has 
run out. He oannot seek in aid the extended 
period if he find later that an essential 
document is omitted. Well, that being so, 
it is quite dear that on the dates the 
90 days had expired without the appellant 
having applied for the decree and, therefore, 
as far as this application seeks to be 
brought within the provisions of seotion 
12 and is an application as of right, the 
application must fail. But Mr, Nihal 
Chand has asked that this appeal may be 
admitted on the general grounds whioh 
are allowed to us in our discretion. We 
have considered the matter and we are 
willing to admit the appeal, and we are 
inflaenoed to some extent by the fact that 
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the order of the District Judge of Saharan- 
par seems to as an order difficult to work 
out in practice and one which on considera- 
tion by the High Oonrt may require somo 
modification, fn these circumstances we 
allow the application, not under seotion 12, 
but under section 5 and we give to the 
respondent on the application the costs of 
this application and fix them at R«. 32. 

Appeal admitted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 756 of 1917. 

August 25, 1919. 

Present : — Sir Norman Maoleod, Kr., 

Chief Justice, and Mr. Justice Heaton, 
NARHARl HARI YAIDYA — Plaintiff 

— Appellant 
versus 

AMBABAI BALKRISHNA SANSA- 

RIKAR AM D OTHEK8 DEFENDANTS 

Respondents. 

Evidence Act ( I of 1872^, s. 32— Will, statement 
in, as to amount spent by testator for particular pur- 
pose, admissibility of — Memo oj expenses not prepared 
in ordinary course of business, whether admissible — 
Evidence, admisribility oj — Objection not taken in 
trial Court, whether can be taken in appeal. 

Whore in a suit a question arises as to the amount 
of money spent by a deceased person for a par- 
ticular purpose, a statement, in his W ill specifying 
the amount so spent is not admissible in evidence 
under section 32 of the Evidence Act, inasmuch 
as the statement is not mado against the pecuniary or 
pioprietary interest of the deceased [p. 3 7, col i ] 

A memo, of expenses made by the deoeased is 
also inadmissible in evidence, if it was not made 
in the ordinary course of business [p. 317, col. 1.] 

The erroneous omissiou before the lower Courts 
to object to the admission of evidence does not 
make that evidence relevant and the High Court 
must entirely disregard such evidence, [p. 317, cols. 
1 & 2 .] 

Seoond appeal from the decision of the 
First Class Subordinate Judge, Nasik, 
in Appeal No. 32 of 1916, modifying the 
decree passed by the Joint Second Class 
Subordinate Judge at Nasik, in Suit No. 
210 of 1916. 

Mr, D, 8. Varde, for the Appellant. 

Mr. D. 0. Virkar , for the Respondents. 

JUDGMENT. 

Macliop, C. J. — The plaintiff sued to 
recover possession of the plaint property, 
R>. 330-8 0 for anears cf rent, and 

future rent at Rs. 10 per month until 

* • • * • 


possession, alleging that the property was 
anoes’ral property of the plaintiff; that it 
was almost completely built by bis father 
Hari; that at the time of Hari’s death 
building materials to the extent of 
R^. 800 were left; that Hari died on the 
l^th July 1901; that after Hari’s death 
the affairs of the minor plaintiff were 
looked after by ether persons; that Annaji, 
the deceased father of the defendants, 
undertook to complete the plaint house on 
condition that the building materials were 
to be ueed; that the house was to be 
kept in repairs out of rent; that AnDaji 
incurred expense to the extent of R q . 100 
to Hs, 150 in completing the house; that after 
Annaji’s death in 1912, although plaintiff’s 
guardian demanded poseessioD, possession 
was not delivered. 

The trial Court decreed that the de- 
fendants should put the plaintiff in posses- 
sion of the plaint property; that the de- 
fendants should pay to the plaintiff 
Rs. 1 10-8 0 and interest on Rs 110-8-0 at 
6 per oent. per annum from the date of 
deoree till satisfaction, and that the de- 
fendants ehould pay rent at Rs. 6 per 
mensem to the plaintiff from institution 
of the suit till the happening first of ary 
one of the three events mentioned in 
Order XX, rule 12 (1) (c) of the Civil 
Procedure Code. On appeal the lower 
Appellate Court directed that the plaintiff 
should reoover possession cf the house cn 
payment of Rs. 664 0 0 to the defend- 
ants. 

The main question in the suit is, what 
was the amount spent by Annaji, the 
father of the defendants, in completing 
the building? The defendants said that 
the amount was Rs. 730, and they relied 
upon Annaji’s Will and a memo, of ex- 
penses prepared by Annaji, wbioh showed 
that Annaji had spent that amount. It 
does not appear that any objection was 
taken in the trial Court to the admission 
of the Will and the memo, as evidence. 
The trial Judge held that the memo, was 
a useless piece of evidence. There was 
nothing to support the version of the 
defendants that Rs. 73J were spent on 
the plaint bouse save the mention made 
in the Will, and apparently the trial Judge 
did not rely upon the statement in 

Will, 
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In appeal again it does nots*em to have 
been argued that the Will and the memo, 
were inadmissible in evidence The learned 
Subordinate Judge said that Annaji’s re- 
lationship with plaintiff and Annaji’s 
willingness to complete the house at the 
request of the Panohas led him to say 
that Annaji would not name a bogus sum 
in his Will. The memo, was carefully ex- 
amined by him, which showed that all the 
items except the two items of Rs. 38 8 0 
and Rs. 27-8-0 were spent on the repairs of 
the house, and after taking an aooount 
he oame to the oonolusion that the plaintiff 
was to pay Rs. 664 to the defendants. 

It has now been urged before us in 
aeeood appeal that neither the Will nor 
the memo, was admissible under section 32 
of the Indian Evidenoe Aot, and it seems 
quite dear to ns that that contention is a 
sound one, as the statement in Annaji’s Will 
that he had spent Rs. 730 in effecting 
the repairs of the house is not a state- 
ment made against the pecuniary or pro- 
prietary interest of Annaji, nor can it be 
said that the memo., said to be made by 
him, was made in the ordinary oourse of 
business. The Legislature has provided 
that statements made by deceased persons 
shall only be admissible in evidenoe when 
certain conditions are fulfilled. We are 
satisfied that neither the Will nor the 
memo, are admissible under section 3 i of 
the Indian Evidenoe Act. Bat it has been 
argued that in second appeal we should not 
consider the admissibility of this evidenoe 
as no objection was taken to its admission 
in either of the lower Courts. At fir&t 
sight that seems a reasonable proposition, 
as if Pleaders in the lower Courts do not 
take objections to the admission of evidence, 
then the Judges in the lower Courts do 
not ooDsider whether it is admissible or 
not, and we do not have the advantage 
of their opinion on that question. Bat 
it has been laid down by the Privy 
Council in Miller v. Babu Madho Das (I) 
that the erroneous omission before the 
lower Conrts to objeot to the admns'on of 
evidenoe docs not make that evidenoe 
relevant, and, therefore, their Lordships in 
the appeal before them laid down that 
they ronat, as the High Court ought to 

<I) 28 I. A. lOflj 10 A. 70} 7 Sur. P. C. J. 73. 
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have done, entirely disregard that evi- 
denoe. Fnllowing that deoision, we must 
in this appeal entirely disregard the Will 
and the memo. The result follows that they 
are not evidenoe, and that they oannot be 
relied upou to prove what Annaji spent on 
this house. In our opinion, therefore, the 
appeal must suoceed and the decree of the 
trial Court restored. The defendants must 
pay the plaintiff’s costs in this Court and in 
the lower Appellate Court. 

Decree reversed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1672 of 1917. 

January 13, 1920. 

Present : — Justice Sir George Knox, Kt. 
Sri THAKURJl thkooou PARVTESHARI 
DAS — DtF«ND* nt— Appellant 

versus 

NAN DA AHIR — Pl- intiff— RespONDiUT. 

Hindu Law— Joint family property — Co-parcener, 
poioer of, to transfer without consent of all co- 
parceners. • * 

Joint family property cannot form the subject of 
a gift, sale or mortgage by one co-parcener with- 
out the sanction express or implied, of all the other 
co-parceners, except during a "season of distress.” 
[p. 3 IS, cols. 1 & 2.] 

Seoond appeal against the deoision of 
the Distriot Judge, Azamgarh, dated the 
20th September 1917. 

Mr. Janki Prasad, for the Appellant. 

Mr. S. A. Mukerji. fir the Respondents. 

JUDGMENT. — The appellant in this 
seoond appeal is Sri Thakurji through 
Parmeshri Das. The suit was instituted 
by one Nanda Ahir and the relief claimed 
by him was that a deoree might be given 
him for pcsseesion of 1 5 g.indas and 4j- 
dants share together with sir land, etc., by 
removal of the unlawful possession of the 
defendant, first party, and oaDcelment of 
a wakfnama so oalled dated the 1st of 
November 1911. In the lower Appellate 
Court’s judgment the facts are given that 
od the 1st of April 1901 Sovai Ahir, 
father of the plaintiff, exeonted a deed of 
gift of I 2 pi 00 on fc of 15 gandas and 4$ 
dants in favour of the defendant No. 1. 
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The allegation was that this property was 
the joint property of the family ; that 
Sovai aforesaid had no right to give it 
in gift ; that the defendant had taken 
possession of the entire 15 gandas and 4j dants ; 
that the property was not the self-acquired 
property of Sovai. The finding of the lower 
Appellate Coart is that he agrees with the 
Mnnsif that it was satisfactorily proved 
that Sovai acquired the property in ques* 
tion from the income of the joint ancestral 
property and that at the time he acquired 
it, he, Nanda and his other sons were joint 
with him, and that Sovai had no right to 
give the property away by gift. The lower 
Appellate Court deoreed the plaintiff’s 
claim for recovery of possession of l£ pies 
only and deolared the deed of gift in res- 
peot of it invalid. On behalf of the appel- 
lant it is contended that the gift, being 
only of a small portion of the donor’s 
property, was valid under the Hindu Law, 
and in support of this contention reference 
is made to a passage in the Mitakshara, 
being Slokas 28 and 29 of the Mitakshara, 
Chapter I, seotion 1, in part 2 of the Law 
of Inheritance. Reference is also made to 
the oase of Oopal Ohand Pandt v. Babu 
't KunicZr Singh (1) and Baghunath Prasad 
V. Qobind Prasad (2). In this last named 
ease the learned Jndgss say: * That an 
examination of the authorities is sufficient 
to show that a father is competent to 
deal with anoestral property, not only for 
the especial exigencies mentioned by the 
Judge, but also to make ‘pious and re- 
verential gifts to Brahmans, as Brahmutra 
Krishnarpana,’ also ' gifts from affection 
towards Vishnu and other divinities. ’ ” 
Looking into the original text, in the 
passage quoted, this seemB to he an ex- 
tension of the word there used. Paragraph 

27 begins by Baying that it is settled 
that ownership in the father’s and grand- 
father’s estate is by birth, and paragraph 

28 is cited as an exception to the above, 
but one of the limitations attached to this 
exception is that the alienation must be 
during a season of distress ( apatkale ) for 
the sake of the family and specially for 
pious purposes. I do not think we can 
eleminate the words " during a season of 

(1) 5 Sad. Dew. Adalat Hep. 24; 7 Ind. Deo. (o. a.) 
866 . 

(2) 8 A. 76. 


distress ” from the rest. Following the 
ordinary rules of interpretation they qualify 
the following words ; and in the present 
oase, it has not been established that the 
transfer in dispute was made during a 
season of distress. ” it is suggested that 
the mention made in the plaint in para 
graph 2, namely, “ that the plaintiff was 
sentenced to transportation for life in a 
murder oase and after sixteen years he 
was released and came here in Jeth last,” 
covers the provision “ during a season of 
distress. ” I have been referred to no 
evidence whioh shows that the transfer 
was made “ daring a season of distress. ” 
I do not think it safe to take this ex- 
ception and to qualify it in any way. 
Then, besides that, we have the oase of Saha 
Ram Ohandra v. Bhup Singh (3), whioh lays 
down broadly that joint family property 
cannot be the subject of a gift, sale or 
mortgage by one co-parcener except with 
the consent, express or implied, of all the 
other oo- parceners. For the passage from 
the Mitakshara see page 442. * 

For these reasons I dismiss this appeal 
with costs. 

Appeal dismissed . 

(8) 39 Ind. Caa. 280, 16 A. L. J. 437; 21 0. W. N. 
698; 1 P. L. W. 657; 19 Bom. L. B. 498; 26 0. L. J. 1} 
33 M L. J. 14; (1917) M. W. N. 439; 22 M. L, T. 22; 
6 L. W. 213; 44 I. A. 120 (P. 0.). 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 740 op 1917. 

August 25, 1919. 

Present ; — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton. 

Tbb VIRAMGAM MUNICIPALITY— 
Dependant — Appellant 
versus 

BHAIOHAND D AMOD AR -Plaintipp— 

Respondent. 

Bombay District Municipalities Act ( III Bom. of 
1900, 88. 9 \ ^6 — Ofcla built without permission of Mu- 
nicipality — Notice to remove , validity of— Ownership 
of site, question of, whether arises. 

Plaintiff built an otla to his honse without pre- 
viously obtaining the permission of the defendant 
Municipality. The defendant served a' notioe upon 



Vol. DV] INDIAN 

V1RMGAM MUNICIPALITY V. BHAIOHAND. 

the plaintiff to remove the otla. Plaintiff sued for 
an injunction restraining the defendant from remov- 
ing the otla: 

• “*<?>.** defendant Municipality was 
justified in issuing the notice under clause i5) of 

seotion 96 'of the Bombay District Municipalities 
Act* [p. 819, ool. 2.] F 

(2) that the question whether the site occupied 
by the otla belonged to the plaintiff or the Municipa- 
lity did not arise at all. [p. 320, ool. 1.] 

Second appeal from the decision of the 

Distriot Judge, . Ahmedabad, in Appeal 

No. 406 of 1915, confirming the decree 

passed by the Subordinate Judge at Viram- 

Sam, in Civil Suit No. 481 of 1913. 

Mr. 0, N. Thakor, for the Appellant. 

Mr, H . V. Divatia , for the Respondent. 

JUDGMENT. 

Macliod, 0. J. — The plaintiff sued for a 

permanent injunotion restraining the defend* 

ant Municipality from removing the dis- 

puted otla that he had raised, alleging 

that the defendant’s notice of the 2ord 

October 1913 for its removal was illegal 

and ultra tires. The very simple fact 

appears from the evidence that the plaintiff 

built this otla without obtaining permission 

of the Municipality under seotion 96 of 

the Bombay Distriot Municipalities Aot, 

and having built without that leave, the 

Municipality were entitled under sub-olause 

v5) to issue a notice requiring such building 

or addition to be altered or removed, and 

under .section 154 (6) they were entitled 

t0 giv* notice that if the plaintiff did not 

oomply with the Dotioe to remove, the work 

J . 1 ? k® ^ one by the Municipality at the 
Plaintiff’s costs. 

The main question which seems to have 
* n k°tb the lower Courts was 
i ep the ground on whioh the otla was 
Tb R Wa8 . par * a public street or not. 

, e , r8 * * 8 ®ne in the trial Court was 
i I® ep ^e site of the otla in dispute 
onged to, and as suoh had been in 

the plaintiff. The trial Judge 
_1 • .._ a t the site did not belong to the 
_n Q ln j * “ or wae *t in bis occupation as 
80 * ^en he went on to hold that it 

tho £ • the street laod not vested in 

rne MumdpalUy. I n consequence of that 

inane ^ aD ^ tbe way in whioh the first 
em»n^ WaB ^ ea *t with, a long discussion 
thio „*? 18 w l Je ther the land on whioh 
str*«fr * Was t>nilt was part of a public 

th« ny** ^be BBm 0 error appears in 

P leadings in the lower Appellate 
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Court, as after remarking that it had 
been held that the land cn whioh the 
otla was oonstruoted was not the plaintiff’s 
land, the learned Judge went on to say, 
the next question was whether the street 
in whioh the otla was put up was a 
public street.” The learned Judge thought, 
as the street was not a publio street, the 
Municipality had no right to remove the 
otla , nor had it any right to prohibit the 
plaintiff from building the otla. That 
finding appears to me to have been due 
to a misunderstanding regarding the proper 
construction of eeotion 96, whioh provides 
that a person intending (1) to begin to 
erect any building; or (2) to alter extern- 
ally any existing building; or (3) to add 
to any existing building; or (4) to reoon- 
struct any projecting portion of a building 
in respeot of whioh the Municipality is 
empowered by seotion 92 to enforoe a 
removal or set baok, shall give notioe thereof 
to the Municipality in writing and shall 
furnish to them at the same time, if required 
by a by law or by a speoial order to do so, 
certain documents and plans. 

The Court seems to have been of the 
opinion that this was a question of re oon- 
struoting a projecting portion of a building 
in respeot of whioh the Municipality is 
empowered by seotion 92 to enforoe a 
removal or set-back. It is quite clear that 
in this oase the plaintiff was seeking to 
add to an existing building, and seotion 
92 does not oome into the oase at all. 
The plaintiff was bound to ask for permis- 
sion before he oould build the additional 
structure, and if he built without obtain- 
ing permission, he did so at his own risk. 
Therefore, it is quite clear to me that the 
Municipality was justified in acting within 
their powers in issuing the notice of 
Ootober 1913, calling upon the plaintiff to 
remove the structure. In my opinion the 
appeal suooeeds. The decree of the lower 
Court must be set aside and the suit dismissed 
with oosts throughout, 

Heaton, J. — I agree. The meaning of 
section 96 of the Bombay Distriot Munici- 
palities Aot apparently seems to haye been 
misunderstood. I entirely oonour in the 
analysis given by my Lord the Chief 
Justice of clause (1) of that seotion. It 
deals with four classes of oases, and it is 
only in dealing with the 4th olass tb»| 
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section 92 comes into operation. It might, 
of course, have been a point in dispute in 
this oa*e as to whpthpr the mere making 
of a plinth was addin? to an existing 
building. But. as a matter of faot that 
contention never was raided, so we need 
not consider it. The plaintiff himself asked 
for permission to make the addition to the 
building, that is to say, the plaintiff him* 
self proceeded as if sectho 98 applied and 
thereafter the Municipality also proceeded 
under eeotion 96, and it is now outside 
argument that in this oase section 6 is the 
one to apply. How then it ever oame to 
be supposed that it mattered to anybody 
whether there was a public street or a 
private street or indeed any street at all, 
I am totally unable to understand. The 
judgments of the lower Courts do not do 
anything to remove the obsourity of my 
mind as to how this question of a street 
ever was rais°d I suppose something was 
assumed by both parties before the Die* 
triot Judge that is not assum°d here. I 
think, therefore, the appeal must be allowed 
as proposed. 

Decree reversed. 


MADRAS HIGH COURT. 
Second OiV l Appeal No *05 ok 1919. 
December 3, 1*19 


present : — Mr. Justice OloBeld and 
> Mr. Justioe Krishnan. 
KANDASWAMI G i >UN DEN — Plaintiff 

— Aph-ll.nt 


terms 

Minor KUPPA MOO ^ AN andoi-hers 
D EP ni>*nts — Respond nts. 

Civil Procedure Code Act (V of WO*), 0 XXXIV , 
r. 6 — Hindu Laio Joint family -Mortgage by father 
J _ Finding that mortgage was not executed for a ntecedent 
debt or for purpose binding on sons Personal decree 
for balance due after appropriation of sale-proceeds , 
whether canbe passed against joint property of father 

and sans. 


Where a mortgage deed by a Hindu father 13 
found not to have been executed for an untecedcnt 
debt or for a necessary purpose binding on tho 
sons, tbe Court should nevertheless incorporate 
in the decree tho condition that if the sale-pro- 
coeds of the fathers share are msuthcient to pay 
the decree amount, the decree-liolder c*n proceed 
against the mortgagor- personally and the joint 
property of himself and his sons, provided the loan 
is not attacked as immoral or illegal, [p. 321, col. 2.] 


The mortgage as an alienation of property may 
fail if there was no necessity fo” it and no debt 
really antecedent to the mortgage transaction, 
but the ^ons will nevertheless be tinder a pious 
obligation to pay the mortgage debt qua debt 
unless it is an illegal or immoral debt. [p.-322, col. 1. ' 


Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
28 <: 3* A. 437 >P. C.); 2 i C. W. N. 698; l P. L. W. 567; 
19 Bom. L. R. 498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) 
M\ W. N. 439: 22 M. L. T. 22; 6 L. W 213; 44 I. A. 
1 26; 15 A. L. J. 437 (P. C.), explained. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No 10 of 19*9, preferred 
against that of the Court of the Principal Die 
triot. Mnnsif Coimbatore, in Original Suit 
No 47 of 19 3 

FA TS appear from the judgment. 

Mr. N. Siva Ramukrishna Aiyar t for Mr. 
T. M. Rrishnaswamy Iyer, for the Appellant. — 
The sons are liable on the theory of pious 
obligation to discharge their father’s debt. 
They should prove that the debt is Dot 
binding See Sarnt Ayyangar v. Ponnammal 
(l), approved of in Ven ataramanaya Pantulu 
v. V enkatammana Doss hantulu (2). 

The personal remedy available to tbe 
mortgagee is not barred and hence the 
liability exists even if the debt is not 
necessary, so long as it is not illegal or 
immoral Sami Ayyangar v. Ponnammal (1). 
S 'hti Rim Ghandra v. Bhup Singh (3 > did 
not ooi s der this question See Vtn>anam- 
pati teda Vrnkinna v. Vadlamannati Sree • 
niv isa DerJcshatulu (4), See also Arumu- 
gham Chetty v. Muthu Roundan (5). 

Mr K. R Rangasw-imy Aiyangar , for tbe 
Respondents. — Tbe father can alienate only 
for necessity or for an antecedent debt. 
Any undue extension of the theory of 
pious obligation would result in insecurity 
of rights. Sahu Ram Oh >ndra v. Bhup 
Singh (3) lays down the rale. The facts 
are different in Vin'anompati Feda 
Venkanni v. Vadlamann ti ^reenivata Desk- 
shatulu (4). See Ramasami Nadan v. 


(1) 21 M. 28. 

(2) 29 M. *00; 16 M. L. J. 69; 1 M. L. T. 28. 

(3) 39 Ind Cas. 2SC; 39 A. 4*7 P. C.); 21 lO.W. N. 
698; 1 P. L. W. 657; >5 A L. J. 437; 19 Bom. L. R. 
498; 26 C. L J. 1; 33 M. L. J. 14; (1917/ M W. «. 
436; 22 M. L. T. 22; 6 L. W. 2l3; 44 I. A. 126 >P.C-h 

(4 43 Ind. Cas. 226; 41 M. i3P; 22 M. L. T. 99% 
33 M. L. J 5 9; 6 L. W. 649; (1918) M W N. 56. 

(5 52 Ind Cas. 525; 42 M. 711; 9 L. W 665; 

M. W. N. 4C9; 37 M. L. J. 166; 26 M. U T. 9|. . 
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SADANAND MI8RA V, RAMASRAY. 

PATNA HIGH COURT. 

Criminal Revisions Nos. 2i0, 241 and 242 

OF 1919. 

August 13, 1919, 

Present : — Mr. Jastioe Atkinson and 
Mr. Jastioe Adami. 

In Cr. Rev. No. 240 
SADANAND MISRA and others 

— Petitioners 

versus 

EMPEROR — Opposite Party, 

In Cr. Rev. No. 241 
RAMASRAY CHOWDHURY — 

Petitioner 

versus 

EMPEROR — Opposite Party. 

In Cr. Rev. No. 242 
EMPEROR — Prosecutor 
versus 

RAMASRAY PERSHAD CHOWDHURY 

iND another- Opposite Party. 

Criminal Procedure Code (Act V of 1898J, 34 . 16’, 
439 — Accused furnished with copies of Police diaries 
— Omission, material, in copies -Re-cross-examination, 
right of— Refusal of Court to allow exercise of right- 
irregularity— Revision— High Court, power of inter, 
ference of. 


An accused person was, on his application there- 
for, furnished with a copy of the Police diaries 
and of the statements of the prosecution witnesses 
recorded by the Police During the pendency of 
his appeal it was discovered that the statement of 
one of the witnesses furnished to the accused was 
not the complete statement recorded in the Police 
diary of the statement made by him to the Police. 
He thereupon applied to have that witness re- 
called for the purpose of re-cross-examination in 
order to generally impeach his credit. The Judge 
rejected the application, assuming that the state- 

ment made by the witness to the Police was 
untme: 

Held, that the accused was entitled to have the 
witness recalled for re-cross-examination, and that 
the Judge committed a grave error of law in refus- 
es S® *PP bo * fci °n, justifying interference by 

. e . “I*? Cox ^ fc in exeroise of its revisional 
jurisdiction, [p. 340, col. Z s p. 341, col. 1.] 


*i, C n« n - B l. reVi o i0D8again8fc the °rd*r c 

L ^ ^ S u 8i0D8 Jodge ’ Darbbangs 

dated the 30th May 1919, dismissing th 
appeals of the petitioners against the orde 

of the Sab D.vi8i° nal Magistrate, Samastipai 
dated the 22nd April 1919. - 

Mwar,. Manuk and K. B. Dutt, for th 
Petitioners. 


The Government 
Grown. 


Advocate, for the 



JUDGMENT. — These three applications 
in revision are conversant with tie faots 
relative to the prosecution of certain per- 
sons nnder sections 342 and 355 of the 

Indian PeDal Code. 

% 

Criminal Revision No. 241 is presented 
on behalf of Baba Ramasray Obowdbury 
who was represented by Mr. Mannk, and 
who has been convicted under section 342, 
Indian Penal Code, and fined the snm of 
a thousand rupees, and in default rigorous 
imprisonment for thre6 months. The accus- 
ed was also convicted under section 355, 
Indian PeDsl Code, and sentenced to ODe 
month’s rigorous imprisonment, coupled 
with a fine of a thousand rupees. 

Criminal Revision No. 240 is presented 
on behalf of the aooueed Sadanand Misra, 
MaDgla DhaDuk, Rampbal Cbowdhnry and 
Nirsoo Mehtar, all of whom have been con- 
victed nnder the same sections. They 
have been ocDvioted under seotion 342, 
Indian Penal Code, and fined Rs. 25 
eaob, and the fame four persons have 
been similarly ooDvioted under peotion 355, 
Indian Penal Code, and senteDoed to a 
simple fine of Rs. 50. Sadanand Misra, 
however, has been convicted under section 
342 and section 355, Indian Penal Code, 
and has received a sentence corresponding 
in details with that awarded against Ram- 
asray Cbowdhnry. In fact Sadanand Misra 
is the Manager of Babu Ramasray Chow- 
dbury. 

The third application in oriminal ievis* 
ioD, viz., No. 242, is an application on behalf 
of the Crown for enhancement of sentence 
in the event of this Ccurt ‘beiDg of opinion 
that the accused were properly convicted 
of tbe ofFenoes with whioh they were res- 
pectively charged. 

We do Dot intend in this case to deal 
in detail or at length with tbe faots re- 
lative to the case presented by tbe pro- 
seoctioD. It is undesirable that we should 
do so, having regard to the view which 
we take of the matters arising for our con- 
sideration and determination. 

Briefly it may be Btated, however, that 
the accused are all obarged jointly with 
an offence of unlawfully ooDfiniog a man 
called Ramu and also with using oriminal 
force towards him. The incidents out of 
whioh the proseoution arose ooourred on tbe 
17th of Deoember 1918, 
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The acsased were all tried before the 
Sab-Divisional Officer of ’Samastipur ; and 
Mr. Raisman, the Sab-Divisional Magis- 
trate, oonvioted all the accused by his order 
dated the 22nd April 1919. 

From the deoision of the Sab-Divisional 
Officer the parties appealed to the learned. 
Sessions Judge of Darbhanga. The Sessions 
Judge, who was aotiag for- the time being 
as snob, was Mr. Jadnnandan Prasad. It 
is mainly against his judgment that the 
several objections arged before as have 
been taken ; which, the aooused oontend, 
give them the right to have the case pre- 
sented by the prosecution retried. 

I desire to avoid any reference to the 
facts of the case cne way or the other; 
beoaafe it is undesirable that this Court 
should express any opinion either on the 
faots or upon the evidenoe by whioh those 
facts are supported Suffice it to say that 
three points are urged by Mr. Manuk and 
Mr. Dutt on behalf of their respective 
olienta with a view of inducing us to set 
aside the entire proceedings in the original 
proreoution against the aooused. 

Taking eaoh of these points in order 
they may be stated as follows : — 

The first is that the learned Sub- Divisional 
Magistrate admitted in evidenoe protem 
the statement or oonfession of a person 
oalled Nirsoo Mehtar (who is now an aooused 
person before us) made to P. W. No. 13, 
whioh he ought not to have admitted in 
point of law; and although the Magistrate 
did eubsequeutly reject and disregard the 
aforesaid oonfession in arriving at a oon- 
olusion with regard to the merits of the 
oase, nevertheless, it is urged, his mind 
must have been influenced if not prejudiced 
by a consideration of the faots stated in 
the statement or oonfession made by Nirsoo 
Mehtar. Nirsoo Mehtar was a sweeper, and 
he made a statement to the Polioe whioh was 
reoorded by the Polioe Sub-Inspector with 
regard to certain incidents that took place 
on the 17th December, relative to certain 
indignities alleged to have been inflicted 
upon Ramu in the house of Baba Ramasrsy 
Chnwdhuiy. It is alleged that the state- 
ment was taken from Nirsoo, not as an 
aooused) but as a witness; and reoorded 
by the Police Inspector as such : and con- 
sequently that it was not neoessary to have 
*be statement or oonfession of Nirsoo re- 


corded by a Magistrate. Whether the state- 
ment was taken from Nirsoo or not as a 
witness, he is now an aooused person and 
has been oonvioted. 

The learned Sub-Divisional Officer himself 
was satisfied after consideration that the 
statement made by Nirsoo Mehtar to the 
Sub Inspector, P. W. No. 13, was not legal ; 
and was, therefore, inadmissible in evidenoe 
against the accused or any of them. 

Mr. Manuk contends that although the 
learned Magistrate eventually rejeoted 
the oonfession of Nirsoo, it must have 
affected the mind of the learned Sub- 
Divisional Officer. The learned Sub- Divi- 
sional Offioer assures us that he disregarded 
and rejected the statement made by Nirsoo 
from his consideration altogether in arriving 
at a conclusion as to the guilt or innocence 
of the aooased. We think that if the 
learned Sub Divisional Offioer says that he 
rejeoted this statement in toto , we must 
aooept his statement as true in the due 
exercise and discharge of his duty. We 
cannot believe that he, the learned Magistrate, 
would deliberately state that he had rejeoted 
the statement as forming aDy part of the 
evidenoe whioh influenced him in arriving at 
a determination with regard to the guilt 
or innocence of the aooused, if that faot was 
untrue: beoause otherwise we should have 
to credit the learned Sub-Divisional Officer 
with the oharge that he had deliberately 
and wilfully stated what was false. No 
doubt if a similar inoident ooourred in 
the case of a trial by Jury, different 
considerations would apply and the case 
would assume a different aspect. But 
where one person deals with the evidenoe 
who is a Judge of law and faot and that 
single Judge states with apparent integri- 
ty that he discredited a certain matter, 
we must believe that in faot he did dis- 
credit it and put it totally out of his 
thoaghts and consideration. Therefore, we 
do Dot attaoh much importance to the 
first point urged by Mr. Manuk although 
we are of opinion that, had the learned 
Magistrate acted quite rightly and pro- 
perly, he would have ruled directly as to 
the admissibility or inadmissibility of the 
oonfession made by Nirsoo in the first in- 
stance and then, but not until then, would 
he have looked at it or considered its 

terms. Unfortunately the learned Sub- 
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DivisioDal Officer adopted a different course 
of oonduct, and one that we feel bound 
to say is most undesirable. He accepted 
the doonment with a taint npon it and 
eventually having read it and ruled as to 
its admissibility, rejected it. That is not 
the proper course to be pursued. It is 
niost undesirable that in such oases a 
Magistrate should indulge in a praotioe 
so loose, and in my opinion also unsatis- 
factory, if Dot improper. 

The real gravamen of the charge pre- 
ferred by Mr. Manuk against the ooDvio- 
tion in this case relates to the statement 
made by P. W. No. 4, a man called Banke. 
This is the seoond ground on wbioh 
the propriety of the conviction in these 
oases is impeached. Banke was an eye- 
witness to the alleged incidents that took 
plaoe on the morning of the 17th of De- 
cember in the house of Babu RamaBray 
Chowdhury. it is alleged that on the 
evening of the 17th this witness, in com- 
pany with P. W. No. 5, left at the request of 
the Musammat Alakhurpi in searoh for her 
manager. That is to say, that P. Ws. Nos. 4 
and 5 left the village of Keota where the 
parties resided on the evening of the 17th 
Deoember, and proceeded throughout the 
district to searoh for Gokal Singh, who was 
the manager of the Musammat. 

! Banke stated in the lower Court before 
the Sub Divisional Officer, and also 
to the Police to whom he made a state- 
ment on the 24th Deoember, that he was 
absent from the village of Keota from 
the evening of the 17th until the 24th 
Deoember. 

Musammat Alakhurpi also swore in her 
examination that she ordered Banke in com- 
pany with P. W. No. 5 to go in searoh forth- 
with of her manager, and in pursuance of 
her order that they left the village of 
Keota on that date. 

The learned Sub-Divisional Offioer in 
this oase thought it desirable to furnish 
a oomplete copy of the Police diaries to 
the aooused; and as far as I can. see, the 
Sub-Divisional Offioer acted with fairness 
and propriety in what he did; I am 
sorry that, in these applications, any al- 
legations have been made either as against 
the Sub- Divisional Offioer or the learned 
Sessions Judge of impropriety on their 


part. There may have "been to a certain 
extent irregularity in methods of procedure; 
but J[ am satisBed that in no way whatsoever 
did the learned Judge or the Sub-Division- 
al Offioer deliberately do anything, know- 
ing it to be deliberately wrong, or con- 
trary to fair dealing, between the Crown 
and the prisoners. The prisoners desired 
to have copies of the Polioe diaries, and 
more especially the statements recorded 
in the Police diaries, made by the pro- 
secution witnesses; and accordingly they 
were supplied with copies of such state- 
ments as they required; and amongst the 
statements which they asked for was the 
statement of BaBke. The statement of 
BaDke that was furnished to aooused was not 
the oomplete statement recorded in the 
Polioe diary of the statement which was 
in faot made by Banke on the 24th De- 
oember. From that statement a short 
paragraph was omitted. The omitted para- 
graph contained material matter which 
would be fairiy calculated to discredit the 
evidence that Banke gave before the trial 
Court. The aooused disooverd, pending the 
hearing of the appeal, that in fact the 
statement of Banke wbioh had been fur- 
nished to them was imperfect; and they 
alleged through their legal advisers that 
the responsible authorities had deliberately 
suppressed a portion of Banke’s statement 
in the draft furnished to them. In my 
opinion there was not aDy attempt at 
deliberate suppression of any portion of 
tbe statement of Banke; there was an 
omission to furnish an entire statement of 
Banke, but when the diaries are examined, 
it becomes quite obvious that the omission 
was due to a mistake by way of over- 
sight on tbe part of the typist; and we 
thoroughly oonour in the observations of 
the learned Judge that there was no de- 
liberate intention on tbe part of the 
authorities to suppress that portion of the 
statement of Banke which was omitted 
from th6 statement furnished to the aooused. 

However, the aooused, as they were en- 
titled, pointed out to the learned Sessions 
Judge that in that portion of tbe statement 
of Banke which was omitted from the 
copies furnished to them, a vital matter 
appeared in respect of which they ought 
to be allowed to re-cross examine BaDke 
and, if neoessary, to have him re called for 
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snoh purpose, and in addition to cross-exa- 
mine the Police Inspector. 

Now the vital matter in the statement 
of Banke whioh was omitted from the 
draft furnished to the aoonsed was the 
statement that Banke was in the village of 
Keota on the evening of the 18th and the 
morning of the 19th of December. If the 
statement of Banke as given to the Police, 
and deposed to as evidence in the trial 
Court before the Sub- Divisional Offioer, was 
true, Banke was not in the village of Keota 
after the evening of the 17th. Therefore, 
there was material in the statement of 
Banke as recorded by the Police Sab- 
Inspector whioh would vitally have affect- 
ed Banke’s oredit as a witness; and I think 
that the aoonsed were entitled lo nee the 
statement made by Banke to the Police 
Sab-Inspeotor with a view of generally 
impeaching Banke’s oredit. 

The learried Judge declined to aooede to 
the request of the Counsel appearing on 
behalf of the aoonsed, and consequently 
the learned Judge refused to permit Banke 
to be reoalled for cross examination or to 
allow the Sub-Inspector of Police to be 
oross-exainined. In so ruling the learned 
Judge, we think, made a grave and regret- 
table mistake. We do not think that he 
made the mistake he did intentionally; but we 
do think, it was an exeroise of discretion 
that was in itself deplorable, because the 
learned Judge ought in oommon fairness 
and alto in jasti?e and fair play to have 
allowed Banke to have been re cross* 
exmained in respect of a vital matter 
touching his credibility not only as to 
the facts stated in the statement itself, 
but also relative to the incidents of whioh 
he is r alleged to have been an eye-witness 
whioh oooured upon the morning of the 17th 
December.. 

But the learned Judge deals with this 
matter by saying: I will assume that Banke 
was in the village on the 18th and 19tb, 
as deposed to by him, and if he was, he 
is. a liar; on the other band I will assume, 
if you like, that be was in the village on 
the 18th or 19th of Deoember as alleged, 
and that his statement to the contrary is, 
therefore, false: and accordingly whichever 
process of reasoning is employed, I arrive 
at the conclusion that what Banke stated 
at the end of bis statement to the Polite 


Sob-Inspeolor is untrue, and I will die cre- 
dit it.” 

With great respect to the learned Ses- 
sions Judge, evidenoe at a criminal trial 
oannot be dealt with in that manner. 

The learned Government Advocate oandid- v 
ly admits, and he is always very fair 
and upright in the way in whioh be con- 
ducts the oases in which he appears on 
behalf of the Crown in this Court, that if 
the learned Judge bad ruled rightly on 
tbe submission made to him, be would 
have aooeded to the application of the 
accused, and allowed Banke to be examined 
or to be oross examined. However, not- 
withstanding the ruling of the learned 
Judge, the Government Advooate contends 
that it affords no reason or justification 
why the conviction should be set aside or 
that the aoonsed should be re tried. The 
Government Advocate adopts a somewhat 
unique position and argues: — discredit Banke; 
discredit the entire of Banke’s evidenoe if 
you like; discredit P. W. No. 5’s evidenoe, 
and possibly P. W. No. 6, but apart from 
these witnesses there is ample other evi- 
dence on the record which would justify 
a conviction of all the accused; therefore, 
aot on it, and determine, irrespective of 
tbe evideioe of Banke and of the other 
perilous associated with him as alleged eye- 
witness of tbe incidents that occurred on 
tbe 17th Decemer 1918, the merits of tbe 
prosecution case and adjudioate as to the 
guilt of the accused. 

With great respect to the argument of 
the learned Government Advooate it fails 
to appreciate the functions of this Court 
acting in its revisional jurisdiction. If^e 
aooeded to the argument addressed to us 
for one moment, it might lead to the 
greatest possible abuse in the adminis- 
tration of the law and criminal justice 
in subordinate Courts. Subordinate criminal 
Courts must oonduot criminal oases in the 
ordinary way and by the ordinary rules 
as to the rights of accused persons which 
have been laid down with dearness and 
precision: and one essential element 
in the recognition of such rights 
is that Courts must see that the orimi* 
nal oases are conducted with fairness 
and propriety, and that nothing is done 
on the trial of an accused person wbish 
may reasonably lead to the impression 
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that the aooueed has not reoeived fair 
treatment or an impartial and fair trial. 

In this ease we are reluctantly obliged 
to hold that the learned Judge, in aoting 
as he did in refusing to allow Banke to 
be oro98-examined on his revised statement, 
unfortunately committed a grave error 
whioh forms a ground for the more or less 
plausible pretext that possibly the aaouaed 
did not reoefve fair and even handed 
justice at the hands of the learned Sessions 
Judge. 

The third point taken by Mr. Manuk 
is the omission of the learned Judge to 
consider and comment on the faot that in 
the letter written by the Musammat Ala- 
khurpi to the Polioe Inspector at 11 o’olook 
on the morning of the 17th there was no 
mention made of the names of the eye- 
witnesses who were alleged to have been 
present and saw Ramu wrongfully con- 
fined in the bouse of aooused No. 1. 

The learned Counsel contends that the 
failure of the Court, judging from its judg- 
ment to consider this matter, shows a want 
of appreciation and a fair consideration of 
the]evidenoe, whioh amounts to a want of fair 
trial of the acoused. 

Possibly this is a matter whioh may de- 
serve oommeot at the proper tine before 
a proper tribunal; but we do not think, 
having regard to our views, with regard 
to the aeoond argument addressed to us 
by the learned Counsel appearing on be- 
half of Ramasray Ohowdbury, it is neces- 
sary to disouss the third argument. For 
these reasons, therefore, we think it desir- 
able that this case should be retried with- 
out any expression of opinion by ua with 
regard to the third argument addressed to 
us, and although we both have formed an 
opinion upon the matter, we think that 
with greater propriety it would be desira- 
ble that we should express no opinion 
with reference to it. 

Accordingly we will accede to the 
application presented on behalf of Ram- 
asray Ohowdhury and on behalf of the 
petitioners in Criminal Revision No. 240, 
and we will set aside the conviction of the 
acoused before the learned Sessions Judge, 
and the conviction of the accused by the 
learned Sub- Divisional Magistrate of Samasti- 
pur, and we will direct that the ease be 
transferred from the file of the learned Sub* 


Divisional Officer of Samastipur to the 
tiles of a first class Magistrate of Darbhanga 
to be appointed by the District Magis- 
trate. 

Let the fines, if paid by the aooused, be 
refunded. 

In Criminal Revision No. 242, the Go- 
vernment Advocate applies to withdraw his 
application. Leave is accordingly granted. 

Conviction set aside-. 
Retrial ordered. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 879 of 1919. 
January 29, 1920. 

Present : — Justioe Sir George Knox, Kt. 

NAZAR HUSAIN — Appellant 

versus 

EMPEROR through BABU RAM 
— Opposite Party. 

Criminal Procedure Code (Act V of 18989, ss. 43.'), 
438 — Discharge, order of — Additional Sessions Judge . 
-power of, to set aside order and direct further inquiry. 

An Additional Sessions Judge has jurisdiction to 
examine the records of a case transferred to him 
by the Sessions Judge in which the accused has 
been discharged, and to set a«ide the order of 
discharge and direct further inquiry, [p. 342, col. 1 ] 

Criminal revision against the order of the 
Additional Sessions Judge, Meerut, dated 
the 15th November 1919. 

Mr. 0. Dillon, for the Appellant. 

Mr. S. 0. Mukerjee, for the Opposite Party, 

JUDGMENT. 

Knox, J. — One Baba Ram Mahajan, 
on the 7th of July 1919, oharged Nazar 
Husain, Zemindar of Maozt Thendera, with 
having oheated him. In his complaint he 
said that the aooused on the fcth of May 1918 
mortgaged to him 3 biswas out of 10 biswas in 
Manza Thendera on consideration of R 9 . 1,500. 
He stated that he would not have exeouted 
this mortgage, if he had known that the 
acoased had on the 15th April 1918 trans- 
ferred to his wife biswas in this village. 
The complaint was made in the Court of 
the District Magistrate of Muzaffarnagar. The 
Magistrate proceeded to hear the complaint 
baton the 13th of August 111 9 discharged 
the aoaused under section 253 of the Criminal 
Procedure Code. The Additional Sessions 
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•Judge of Meerut on going through the 
reoord of the Magistrate’s Court passed an 
order to this effeot: — 

In my opinion the oase is a 6t one for 
further enquiry. I set aside the order of 
disoharge and direst that Nazar Husain 
afresh according to law for the 
offenee^of oheating under section 420.” 

An application has been made to this 
Court asking that this order of the Addi- 
tional Sessions Jndge cf Meerut be revised. 
I purposely abstain from commenting any 
further upon the faots of the oase. It 
would be difficult, if I did, perhaps impos* 
Bible, to abstain from setting forth my 
views upon the oase as it now stands and 
prejudicing either Nuzar Husain or Babu 
Ram. I have heard the learned Counsel 
who appears for Nazar Husain, on the firat 
plea, that the Additional Sessions Judge 
may be without jurisdiction to oidir further 
enquiry. This plea, I think, is net a plea 
that oan prevail The oase was one trans- 
ferred by the Sessions Judge of Miernt to 
the Additional Sessions Judge, and this in 
my opinion did confer a jurisdiction upon 
the Additional Sessions Judge, to eraraine 
the reooid under section 435, Criminal 
Procedure Code (fee seotion 438, olauso 2). 
I also hold that there are matters 
wfcioh oan be enquired into by the District 
Magistrate, into which the District Magis- 
trate has not enquired and whioh ai e 
neoersary to complete a proper deoision 
on the subject-matter of the complaint. 
Further than that 1 deoline to go. I am 
not here to Buggest to the complainant on the 
one side or to Nazar Husain on the other, 
matter that may be for consideration by 
the District Magistrate. The application 
for revision to this Court is dismissed. I 
direct that the order of disoharge be set 
aside and that the Magistrate, after hearing 
all evidenee, oral or documentary, that may 
be laid before him, proceed to a perfeot 
decision upon the complaint. Let the reoord 
be returned. 

Application dismisted. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 787 of 1919. 
February 6, 1920. 

Present : — Mr. Justice Piggott and 
Mr. Justice Walsh. 

BIRJBASI LAL— Petitioner 

versus 

EMPEROR— Opposite P*rtt. 

Railways Act (IX of 1890;, ss. 42, 4S, 47, 109— 
Rules under s. 47 , validity of — “ Preference ,” meaning 
of — Juiisdiction of ordinaru Courts in dealing with 
matters relating to preference — Railway Administration , 
power of, to reserve accommodation for particular 
class — Rules, modification of , procedure for obtaining. 

4 

A rule lawfully made under section 47 of the 
Railways Act providing for speoial accommodation 
or for the special convenience of a particular indi- 
vidual or of a particular class of individuals and 
for the general convenience of the travelling public 
is within the four corners of the Act. [p. 343, ool. 2.] 

The “preference” forbidden by sections 42 and 43 
of the Railways Act refers to goods traffic and 
rates charged upon traders and does not apply to 
passengers and, ina9mnoh as a special tribunal is 
appointed for the decision of questions thereunder, 
the ordinary Civil and Criminal Tribunals have no 
jurisdiction to deal with questions of preference, 
[p. 343, col. 2.] 

A person who enters a compartment of a 
Railway carriage reserved by a Railway Adminis- 
tration for the use of passengers of a particular 
class to whioh he does not belong, and refuses 
to leave when required to do so by a Railway 
servant, renders himself liable to the penalty pro- 
vided by section 109 of the Railways Act. [p. 344, 
col 2.] 

Where a person finds matter for objection in a 
rule authorising the reservation of a compartment 
of a particular train for the use of a certain 
class of passengers only, his remedy is not to 
commit a deliberate breach of the rule, but through 
th*> authorities referred to in Chapter V of the 
Railways Aot. [p. 346, col. 1.] 

Criminal revision from an order of tbe 
Magistrate, First Class, Muttra, dated tbe 
15th Septemberl919. 

Mr. Bhagtoati Shankar, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. 

Walsh, J. — I referred this question, which 
oame before me in revision, baoause it 
seems to me desirable that it should be 
deeided by a Bench of two Judges whioh 
might be convened to dispose of the ques- 
tion once for all so far as this Court was 
concerned. It seemed to me a question of 
sufficient public importance and one which 
might give rise to difficulties of interpre- 
tation. The question really dealt with by 


1 INDIAN OASES. 


343 


Vol. LVj 


1IBJB1BI LAL V. EM PI FOR. 

the Magistrate who decided the oase, was 
whether the Railway Authorities were 
aathorised by law to reserve a compart 
ment for a class of passengers in any 
train, and it was for the decision of that 
question that I decided to refer the case 
to a Benoh of two Judges, Got that ques- 
tion is not really the question raised by this 
case. The facts are that on the 29th of 
July of last year one Birjbasi Lai, travel- 
ling on the Great Indian Peninsula Rail- 
way, wilfully entered a third olass compart- 
ment in the TJp Express, whiob compartment 
had been specially reserved by the Railway 
Authorities for Europeans and Angb-Indians 
only. There were passengers in the oom- 
pertinent who protested. The Assistant 
Station Master was referred to. Eventually 
the aid of the Police was called in and 
Birjbasi Lai was removed. No question as 
to the legality of the removal has been 
raised, but the Railway Authorities prosecut- 
ed the aooused for an offenoe under sec- 
tion 109 of the Railways Aot, and he was 
aonvioted and fined Rs. 10 or to undergo one 
week’s simple imprisonment in default. 
Now the sub seotion of seotion 109 under 
whiob the charge was made and the penalty 
inflicted, or rather the material parts of 
it, run as follows: — “if a passenger having 
entered a oompartment which is reserved 
by a Railway Administration for the use 
of another passenger refuses to leave when 
required to do so by any Railway servant, 
he shall be punished with fine.” 

The question, therefore, is whether seotion 
109 provides a penalty for entering a 
oompartment reserved not merely for the 
use of a particular person or particular 
named individuals, but for a particular olass 
of persons. 

It is not contended that it does not pro- 
vide a penalty for the breach of a reserva- 
tion in favour of a particular individual, 
or particular named individuals. The power 
of the Railway Authorities to reserve 
compartments is not and cannot be seriously 
disputed. Seotion 1C9 dearly oonfers it 
by implication. Seotion 64 makes it even 
oompulsory up to a oertain point, in the 
case of females for a journey of a specified 
length, and other portions of the Aot make it 
perfectly clear. 

In addition to these seotions our atten- 
tion has been drawn to a provision in 


Chapter VI of the Aot dealiug with 
the general working of Railways which 
enables every R\ilway Company, and in the 
oase of a Rail.vay administered by the Gov- 
ernment, an offijer appointed foifr that pur- 
pose, to make general rules, Consistent 
with the Aot, for amongst other purposes 
providing for the aooommodation and conveni- 
ence of passengers. A rule under this 
seotion is not to take effect until it has 
reoeived the sanction of the Governor- 
General in Counoil and been published in 
the Gazette of India. And', although no 
rules in the oase of this particular Railway 
have been put ib evidence and, therefore, 
the question does not arise for deoision by 
us. it cannot be doubted that a rule law- 
fully made under that seotion providing 
for special aooommodation or for the speoial 
convenience of a particular individual or a 
particular olass of individuals and for the 
general oonvenienoe of the travelling pablio 
would be within the four oorners of the 
Aot. 

The main argument against this convic- 
tion whioh has been pressed upon us is 
that seotion 109 is limited to the breach 
of a reservation in favour of a particular 
individual or particular named individuals. 
It is faintly suggested, and appears to 
have been argued before the Magistrate, 
that in any oase a reservation is a “pre- 
ference ” forbidden by seotions 42 and 43 
of the Aot. In our view this oontention 
is hardly worthy of notioe. The seotions 
referred to belong to a chapter of the Aot 
whioh deals with goods traffio, and rates 
oharged upon traders, and a speoial tribunal 
is appointed for tbe deoision of ques- 
tions thereunder. None of the ordinary 
Criminal or Civil tribunals have any juris- 
diction to deal with questions of preference 
under that portion of the Aot. In our view 
the oontention is untenable and inconsistent 
with the admitted power of reservation 
oontained in the Aot. 

The question, therefore, is “is seotion 109 
limited as suggested by the defendant?” 
Two difficulties are suggested in the way 
of holding to the contrary. In the first 
place, by sub-section 2 of seotion 109 re- 
sist anoe is by implication allowed in the 
oase of an entry by another passenger, 
where it is made, into a oompartment re- 
served for the use of the person resisting. 
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And the question is asked with some foroe, 
Can you say that one person occupying 
quite haphazard a place in a compartment 
which might contain, but which does not, 
five or six other Anglo-Indians, for example, 
together with himself, is a person for 
whose use the oompartment has been re* 
served ?” In one sense he is. In another 
sense he is not. He has not obtained any 
speoial reservation from the Railway Com* 
pany in favour of himself as an indivi* 
dual, bnt he does occupy the compartment 
which, by the Railway Company’s volan- 
tary act, has been reserved for himself 
amongst others belonging to the description 
contained in the reservation. But two 
illustrations have been given in the course 
of the argument which seem to me oon- 
olusive. Take the oase of a compartment 
labelled as reeerved for the use of the 
2nd Gurkhas and a Civilian entering therein 
or a oompartment labelled as reserved for 
the use of members of the Bandman Tour- 
ing Comio Opera Company and a member 
of the ordinary public entering therein. 
Could it really bo argued that in either 
of those cases the person so entering 
was not entering a compartment which had 
been “reserved for the nee of another pas- 
senger,” the words ‘another passenger” 
being oonverted in order to enforoe the 
contention by virtue of srotion 13 of the 
General Clauses Act into the words “other 
passenger*,” 

The second difficulty is this: -It was 
really put by my brother in the course of 
the argument. Seotion 119 undoubtedly 
makes speoial provision in the oase of a 
person committing a breaoh of the reser- 
vation for the protection of females, and 
the argument is that if seotion 109 is to 
be interpreted in the way suggested by the 
Railway Authorities, provision had already 
been made in the Act for such a oase, 
and 9cciion 119 would be supeiflaous. 
This undoubtedly is a formidable argument, 

I think the answer to it is thip, that seotion 
119 is super-imposed upon the provision 
already made by seotion 109 for the oase 
of females. It was considered so important 
to provide, not only a penalty, but an 
instant preventive measure in the case of 
a person en 4 ering a carriage for females, 
that not only ia an additional penalty 
provided jn .thej amount of the fine and in 


the forfeiture of the fare and of the ticket 
(whioh means to say that the man is pre- 
vented from travelling by that train if 
the Station Master does not choose to issue 
another ticket to him) but forcible removal 
by a Railway servant from the Railway 
altogether may be used, a provision whioh 
is absent from seotion 109. I think both 
the difficulties I have mentioned are satis- 
factorily answered. On the other hand it 
would be strange indeed if, while there 
was a general power of reservation vesfed 
in a Railway Administration, an obviously 
necessary rower and one whioh would be 
almost useless unless elastic, the Legislature 
should have provided a penalty for a breaoh 
of such a reservation in the oase of a 
particular individual or named individual, 
a penalty for a breaoh of the reservation 
in the oa9e of females, and no penalty 
for a breaoh of any other reservation 
at all. I think the language of seotion 
109 is apt to cover a oase of a reservation 
in favour of any number of passengers of 
a particular class or classes and that a 
penalty is provided for the case of anybody 
who seeks to use it other than the particular 
passenger or kind of passengers for whom it 
has been reserved. 

I would merely observe for my own part 
that in my opinion this question is not a 
race question at all. Nor it is a question 
even in the colloquial senoe of the word 
of preference” or 'oppression”. It it) 
merely a case- of providing for the general 
convenience of the travelling publie 
which has been left by the Legislature in 
India, as it has always been left by the 
Legislature in England from which this 
legislation is very largely adopted, to the 
discretion of experienced Railway Adminis- 
trators. It operates, as I have pointed 
out in the course of my judgment, upon 
Europeans as between themselves. It operates 
also upon Indians as between themselves. And 
unless some penalty existed, provisions for 
such events as speoial marriage parties, 
or military or theatrioal parties, or large 
bodies of persona travelling on oooasions for 
speoial objects, could not be satisfactorily 
made. In my view the conviction wasrigbt and 
no ground for interference has been shown. 

Pioaon, J. — Although I was consider- 
ably impressed at one stage of the 
argument by the oase in favour of 
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ihe apphoant as based upon the wording 
of aeetion iO 9 of the Indian Railwaye 
Act (No IX of 1890J, I have ,ome to 
the conclusion that the eonviotion on the 
faota found and admitted before ue is 

The P oi °t of the o^enee 
of whwh the applicant hag been found 
smilty lies m his refusal to leave a 
particular oompartment when required to 
do so by a Railway servant. That compart- 
ment had been reserved by the Railway 
Admmistrat^n for the use of passengers 
other than the applicant, and this is in 
my opmion sufficient to bring the case 
within the purview of section 109 (1). As 
regards the argument addressed to us 
based upon the wording of section 42(2) 
of the same Act, I think it is to be noted 
that this section occurs in a chapter 
specially devoted to the question of the 
duties imposed upon Railway Companies 
and the nature of the control to be 
ereroised over such companies by the 
Government of the country. I have no 
doubt that in framing the regulation which 
authorises the reservation of one third 
olass compartment of a particular tra : n 
for the use of European and Anglo-Indian 
pajHengerg only, the Railway Company 
believed themselves to be providing for 
the aooommodation and convenience of 
their passengers generally, taking a broad 
view of the praotieal effeot of snoh a 
reservation. If any oitizsn of the eonntry 
6nde matter for objeotion in the rale 

hh> der rel h d h S “ 0h & rea6rVatiin is 

hie remedy seems to lie through the 

and Th y °R , he ® Sv ® rno|i '®bberal in Conneil 

Tn Vha ta Ra ' C0mmia9i0D - r « f «"ed to 
in Chapter V of the Act, and he has 

certainly not been left to work out a 
r medy for b.meelf by a deliberate breach 

within the ‘ T ‘° briDg hia 

lit Fee .n P60f 86Bt, °? 109 C) of the 
Aot. For these reasons, I 00 nour in the 

order d.em.ee, ng the application. 

milT C0 ° R,W The appli ° a ‘ i °“ - die- 

Application dismissed. 
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. charge of reoeiving stolen property may be 
joined with a charge for cheating, when the facts 
constituting the offences form part of the same 
transaction, [p 3*7, col. I.] 

The true test of acts forming part of the same 
transaction id that there should be a continuous 
operation of acts leading to the same end and a 
common purpose should ruu through all the acta, 
[p. 347, col. 1.] 

Waiver by the accused’s Counsel of the right to 
re -cross- era mine a prosecution witness cannot 
prejudice the rights of the accused under sections 
2 o 6 and 257, Criminal I ncedure Code. [p. 347, col. 

2 -J 


The right referred to in section 256 of the 
Criminal Procedure Code is absolute and unqualified 
ana is intended to apply only where the witnesses 
are still before the Court and before ihey have been 
discharged from further attendance, [p 348 , col. I, 
p. 350, coJ. 2. j r ’ ‘ 

Under section 257, however, there is a discretion 
vested in the Court to re-summon the prosecution 
witnesses already examined, and where a witness has 
been allowed to depart on the representation of the 
accused that he is not required, any further applica- 
turn to re-cross-examine him must be deemed to 
fall under section 257. [p. 850, col. 2.] 

Zamunia v. Ram Tahal, 27 C. 370; 4 C. W. N. 469* 
Inder Rai v. Emperor, 5 Jnd. Cas. 408; 87 C. 236- 14 C 
W. N. 280s 11 0 L. J. 418» 11 Cr. L. J. 128; Mulua r* 
Sheoraj Singh U Ind. Cas. 1007; 8 A. L. J. 707 . J2 

i a T - Kali Kunar d °"- 


where the right to cross-examine a witness has 
been exercised, the evidence taken becomes com. 
plete for the purpose of being admitted in a latAr 
proceeding. The mere fact that the witness could 

i h n a IL beeD 8 . ub J e £ ted to a further cross-examination 

linM e *£ rcise .? f a forther r, > ht iH »o ground for 

[p!849! wf. 2 V ] CC tak6n t0 inadmi 8Bibla, 
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FACTS appear from the judgment. 

The Hon’ble Mr. T. Richmond , for 

the Appellant.— The lower Court acted 
with material irregularity in clubbing 
together charges under sections 414 and 
420, Indian Penal Code. The oharge 

under section 420 was added after 

the prosecution closed their case. The 
accused purchased the artioles from 

the Chief Engineer of the S. S. Ural and 
negotiations for the purchase were oomplete, 
and the accused took delivery of the 
artioles. His cubsequent misappropriation 
of a portion of the money had no oonneo 
tion with the reoeipt of the artioles. 
The subsequent framing of a distinct 
oharge under section 4*0 necessarily had 
the effeot of prejudicing the aooused. 

Secondly, the evidence of Mr. Wilson 
was inadmissible, because he was not further 
oross examined. The evidence was incom- 
plete. The fact that accused’s Counsel 
in the lower Court waived the right of 
further cross-examination cannot affeot 
accused’s rights under sections 256 and 
257, Criminal Procedure Code. The right 
is absolute and unquali6ed and Courts 
cannot withhold from him the right. 
Whether the witnesses are before the 
Court or have left its preoinots, the aoous. 
ed has the right to demand that they 
shall be re-summoned for cress examina- 
tion. lswar Chunder Raut v. Kali Kumar 
Dass (1), Inder Rai v. Emperor (2). As soon 
as the oharge was framed, the applica- 
tion was made to farther oross examine 
Mr. Wilson. The Magistrate should have 
recorded bis reasons for refusing to 
grant the application. He has not done 
so and the fact that he has recorded his 
reasons in the final judgment does not oure 
the defect. 

The evidenoe of Mr. Wilson is wholly 
inadmissible under section 33 of the 
Evidenoe Act, as it is incomplete with- 
out the further crcss-ex \mination. 

Mr. Sydney Smith, Crown Prosecutor, 
for the Crown.— There is no ille- 


‘ (2) 5 Ind W C*.‘ 408;' 37 C. 236; U C. W. N. 2SO; 11 
C. L. J. 418; 11 Cr. L, J. 128. 



gality in the joinder of oharges under 
sections 411 or 414 and 420, Indian 
Penal Code. They are connected together 
and constitute one transaction. The 
application to Mr. Wilson for the 
money was to effect the purchase. 
The aim and objeot was to misappro- 
priate Rs. 1.000. The first act was to 
negotiate for the purchase and the rest 
was to obtain money for it. There is a 

common purpose running through both. 

Mr. Wilson’s evidenoe is not inadmissi- 
ble simply beoause he was not fark ^ r 

cross-examined. Whatever may be the . 
value of the evidenoe. the evidenoe has 
been completed, Mr Wilson having once 
been examined and fully oross examined. 

The fact that it is now stated is in 
tended to be elicited in the farther 
oross examination, vie., that Mr. Wilson . 
was a party to the misappropriation, was 
not even faintly suggested to him 

while he was in the witness hox. The 

application oannot be bona hde. Besides, 
Mr. Wilson having been allowed to leave 
the Court, section 256, Crimioa Prooe- . 
dure Code, does not apply. As the aeons- 
ed had entered on the stage of defenoe, 
the re-summoning of Mr. Wilson for 
the purpose of further cross-examination 
was a matter in the Court’s discretion. 

The non recording of reasons for refaeal 
to re summon as a separate note is only 
a trivial irregularity and doss not vitiate 
the oa«e, especially as the reasons have 
been stated in the judgment. 


JUDGMENT. 

Sisuagiri Aiyar, J.— The aooused has been 
nvioted of the offence of oheating. He 
a9 employed in Messrs. Oakes & Go. as 
r 0 rks Manager. Mr. Wilson was employed 
, the same firm in a slightly higher 

kpaoity. The case for the P r ° 8e °“ tl0 “ ” 
iat the aooused reoeived Rs. 3,000 fro 
[r. Wilsou on the representation that t 
loney was required for paying o 
jrtain artioles purchased for the h 
•om the Chief Engineer of S. S. Ural, 
ut that he only paid Rs. 2,000 

Jhief Engineer and misappropriated the 

alanoe. mainly 

The arguments in appeal were ® 

looted to attacking the procedure followed 
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by the Magistrate. Mr. Richmond's first com- 
plaint was that there was a misjoinder of 
oharges. The facts on which this contention 
was based are these: — 

The original sharge against the aooused 
was that he reoeived stolen property from 
the Chief Engineer* After the prosecution 
evidenoe was dosed, an alternative charge 
under section 420, Indian Penal Code, was 
added. The learned Counsel contended that 
a obarge for receiving stolen property should 
not have been joined with obarge for 
oheatirg. 1 fail to see the force of this 
objection. The request to Mr. Wilson for 
the payment of Rs. 3,000 was in furtherance 
of the purpose of oonoluding the purchase 
from the Chief Engineer. It was said that 
as the articles were handed over to the 
accused, the negotiations for the purchase 
had terminated and that the subsequent reoeipt 
of money whioh was misappropriated bad, 
therefore, no connection with the reoeipt of 
the article. 

Section 235 speaks of a series of acts 
forming part of the same transaction. 
There can be little doubt that in arrrangiDg 
with the Chief Engineer for the pur- 
chase, the aooused intended that that 
purchase should be effeotuated by inducing 
Mr. Wilson to give him money for it. The 
true test of a series of acts forming the 
same transaction is that there should be a 
continuous operation of acts leading to the 
same end, and a common purpose should 
run through all the acts. See Emperor v. 
Sherufalli (3). For misappropriating Rs. 1,000 
the first aot was to arrange for the bargain 
and the second aot was to obtain the 
money. Both these are connected together 
and have the same community of parpose. 
I must, therefore, reject the contention 
that there has been a misjoinder of 
oharges. 

The next contention related to the refusal 
of the Presidency Magistrate to adjourn 
the oase to enable^Ae aooused to further 
examine Mr. Wilson. The facts relating to 
this part of the oase are these; Mr. 
Wilson was examined for the proseoution 
and was cross-examined at some length by 
the Counsel for tho djfenca. The wijQ 333 

(8) 27 B» 185,14 Bom.lL. B. fc 930. 


had made arrangements for leaving India. 
Thereupon the Magistrate asked Counsel 
for the defenoe whether he would insist 
upon the presenoe of Mr. Wilson any further. 
We 6nd this note made by him: “Mr. 
Grant has given up the re-cross-examina- 
tion of Mr. Wilson, even in oase a obarge 
is to be framed.” After this statement by 
Counsel, Mr. Wilson left India. 

It is argued that this waiver by Counsel 
does not disentitle the aooused from claiming 
that, on the framing of a charge, the 
witness should be recalled. It was first 
contended that the waiver, if any, was 
only with reference to the oharges originally 
framed and not to the alternative oharge 
added. The Counsel who conducted the 
case before the Presidency Magistrate must 
have known that evidenoe as to cheating 
was being tendered by the proseoution. 
Mr. Wilson himself gave that evidenoe and 
he was subjected to oross-examination upon 
that matter. Therefore, the suggestion cannot 
be accepted. I, however, agree that a waiver 
like this cannot prejudice the right of the 
aooused under seotions 25fi and 257 of the 
Code <'f Criminal Procedure. Vide Kokil Ohose 
v. Rasimuddi Halit a (4). 

I shall now see whether, in the oiroum* 
stances of this oase, the right claimed is 
an absolute one. There has been some 
oonfliot of views upon the interpretation 
of seotions 256 and 257 of the Code of 
Criminal Procedure. Therefore, I shall 
first of all deal with the language of 
the seotions before dealing with the decided 
oases. 

The procedure prescribed for trial is 
this: Where an aooused is not discharged, 
a oharge is to be framed. Section 255 
lays down that the charge shall be read 
to the accused and that he shall be asked 
whether be is guilty or has any defenoe to 
make. Section 256 says that, if the aooused 
claims to be tried, ‘he shall be required to 
state whether he wishes to cross-examine 
any, and if so, which of the witnesses for 
the proseoution whose evidenoe has been 
taken.’ “If he says he does so wish, the 
witnesses named by him shall be recalled 
and after oross-examination and re-examina- 


(4) 6 0. W.JN. 424. 
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tion, if any, they shall be discharged," 
This language seems to indicate that the 
witnesses are still in Court, because when 
we oome to seotion 257, there we find 
mention of processes being issaed for com* 
polling the attendance of witnesses to be 
further examined; there is no such mention 
in seotion 256. And the further provision 
that the witnesses shall be discharged has 
reference to the ordinary praotioe in 
Criminal Courts, of witnesses being bound 
over to attend Court de die in diem ; it 
is on the framing of the charge and after 
ascertaining the wishes of the acoueed, they 
are ordinarily discharged. There is- no 
injustice done to the aooused by suoh a 
procedure, because a further right i9 given 
him of summoning the witn=ss€8 for the 
prosecution who might have been discharged. 
Therefore, in my opinion, the right referred 
to in seotion 256 which is absolute and 
unqualified is intended to apply only 
where the witnesses are still before the Court 
and before they have been discharged from 
further attendance. In my opinion, in the 
- present oase, the application to further 
examine Mr. Wilson is not covered by 

section 256, but ooraes under seotion 257. 
The Caloutta High Court in Iswar Chunder 
Raut v. Kali Kumar Bass (1) appears to 
have taken the view that even in oases 
the witnesses are rot before the Court, the 
aooused has the absolute privilege of demand* 
ing that they should be summoned. Zamunia 
v. Ram Tahal (5) takes the same view. 
Vide, also, Jndcr Rai v . Emperor (2). The view 
taken in Allahabad i8 different. See Muluav. 
Sheoraj Singh (b). In this conflict of au- 
thorities, I am free to express my opinion 
upon an examination of the language 
of the sections, and my conclusion is that 
in the present instance the privilege claimed 
by the aooused is not an absolute one. I 
am clear that this will not prejadioe the 
aooused. If hi3 legal advisers keep their 
eyes open, he is not likely to suffer by 
holding that seotion 256 only applies to 
oases of witnesses aotually before the Court 
when the charge is read out. An aooused 
has the right to cross-examine the wit- 
nesses before the oharge is framed; he has 
a light of re oross examining the witnesses 


(6) 27 C. 370; 4 C. W. N. 469. 

(6) 11 lad. CftB. '..1007; 8 A. L. J. 7Q7i 12 
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present in Court after the oharge is framed: 
he has a further right, snbjeot to oarlain 
conditions, of re-summoning the proseoution 
witnesses after enteriog open his defence. 
These arc ample safeguards, and I do not 
think that to confine seotion 253 to the cate- 
gory of oases mentioned by me is likely to 
affect the aocusid in his defenoe. 

The next question relates to the construc- 
tion of section 257. In the first p r r'.ion 
of that seotion, it is slated: "if the acceded, 
after he has entered npon his defenoe, 
applies to the Magistrate to h°u) any 
pi 00693 for oomp?lling ihe attendance of 
any witness for the purpose of examination, 
etc., the Magistrate shall issue 9uoh pro- 
cess unless he considers that suoh applica- 
tion should be refused on the ground that 
it is made for the purpose of vexation or 
delay or for defeating the ends of ju9tioe. 
Suoh ground shall be recorded by him in 
writing ” Some arguments were addressed 
to us as to whether the stags of entering 
upon the defenoe was reached when the 
Magistrate refused to adjourn the oase for 
further examination of Mr, Wilson. Prom 
the record it is clear that after the oharge 
was framed, a list of witnesses was given 
by the accused and the oase was adjourned 
for the examination of the defenoe wit- 
nesses. No doubt the proper procedure to 
bavs adopted was to have asked the 
aooused whether be insisted upon the 
oro98 examination of any of the witnesses 
for the proseoution who may have been 
present in Court; but it does not appear 
that any such witnesses were present or 
that any suoh right was olaimed. There- 
fore, I must hold that the aooused enter- 
ed upon his defenoe by pleading not 
guilty and by mentioning that he had wit 
nesses to examine. It is true that the 
application for re-summoning Mr. Wilson 
was made at once, but that woald not show 
that the stage of entering upon the defenoe 
had not teen rcaohed whec the accused, 
through his Counsel, inf^med the Magistrate 
that he had witnesses to cximine. 

I have now to see whether the Magis- 
trate has recorded his reasons in writing 
for refusing to re- summon Mr. Wilson. He 
has mentioned then in his judgment; the 
matter itself came before the High Court 
on an application made to postpone the 
hearing pending the arrive) of Mr. W*)- 
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eon. The Magistrate shonld no doubt have not known when and whether Mr. Wilson 
put on paper his reasons for the refusal, will oorm to India. It i 3 also clear that 
However, that is an irregularity wbioh the accused had the opportunity to cross- 
does not vitiate the oase, having re* examine and exeroised that right at the 
gard specially to the fact that he has given first stage. Mr. Richmond suggested that 
full reasons in his judgment, and the matter a » the accused had a further right under 
has been fully gone into in this Court on a section 257, that until that right was exer* 
previous occasion. oised, the evidence could not be admitted. 

Another question is whether the refusal Whatever may be the value to be attached 
to adjourn was justifiable. If I under* to the evidence, I agree with the oonten* 
stood Mr. Richmond aright, the facts tion of the learned Crown Prosecutor that 
which were expected to be elicited from onoe the opportunity to cross-examine has 
the -further examination of Mr. Wilson been exeroised, the evidence then taken 
were intended to show that that witness becomes complete for the purpose of being 
himself was a party to the misappropria* admitted in a later proceeding. The mere 
tion. Mr. Riohmond said that it could be fact that the witness could have been sub* 
elioited from the witness that it is the ous** jeoted to a farther cross-examination in 
tom among merchants, at least among the the exercise of the further right is not a 
employees of Oakes <fe Co., to take money from ground for holding the evidenoe to be 
the firm, with a view to profiting personally inadmissible. I am, therefore, of opinion 
from the bargain that may be concluded ip that Mr. Wilson’s evidenoe given before 
the name of the firm. The disingenuous- the charge was framed is admissible in the 
ness of suoh a plea is apparent on the face of case. * 

it. Moreover when Mr. Wilson was in On the merits, Mr. Riohmond argued 
the witness-box, no suoh question was that no oriminal intention was proved, as the 
put to him and no witnesses were summoned aroused admitted the reoeipt of money and 
from Oakes & Co. or from any other firm to pleaded that he applied a portion of it 
prove suoh a pernioious praotioe. It seems f° r his own use in what he considered to 
to me, therefore, that the object in asking ba the usual praotioe in suoh matters. I 
for the adjournment was not really to advance am wholly unable to accept this argu- 
justice but to delay it. I am, therefore, of ment as sound. The Magistrate is right 
opinion that the refusal to adjourn the oase holding that a dear case of misappro- 
was justifiable under seotion 257 of the Code priation has been made out. I confirm the 
of Criminal Procedure. conviction and sentenoe. 

The last question to be considered is Phillips, J. — As this oa 9 e raises a ques. 
whether the evidenoe already given by Mr. fcl0n of some importance which has not been 
Wilson is inadmissible beoause a further decided before in this Court, I think it 
opportunity was not given to cross examine advisable to deliver a separate though 
him. I agree with the contention of the concurring judgment. The accused has 
learned Crown Prosecutor that the evidenoe baaa omviofced under seotion 420, Indian 
is admissible. Under a action 33 of the Peoa l Code, by the George Town Presidency 
Evidence Aot evidenoe given by a witness Magistrate. The oase is that he purchased 
in a judicial proceeding is relevant for the certain machinery for Messrs. Oakes <fc Co 
purpose of proving in a later stage of for Rs, 2,000, but represented to the Manag 
the same proceeding the truth of the fact i°g Director, Mr. Wilson, that the amount 
whioh it states, when the presence of the was Rs* 3,000 and consequently obtained 
witness cannot be obtained without an a cheque from Mr. Wilson, for the latter 
amount of delay or expense whioh the Court amount. No doubt, the accused was not 
considers unreasonable, provided the adverse originally charged under seotion 420 Th 
party in the first proceeding bad a right charge eheet was laid under section 4lf 
and opportunity to cross examine. The evi- or 414, Indian Penal Code, but it is 1 
dence of Mr. Wilson was given at the from the examination and * cross-exam*^ 
earlier stage of the present proceedings, tion of Mr, Wilson and other wif IDa " 
Prom the statement of the learned Crown that the possibility of the oharffa 
Proseoutor as well as of Mr. Riohmond, it is section 4<'0 was before the mind^ not* only 
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of the Ccnrt bat also of the aooused, 
and it oaiinot be said that the aoonsed 
was in aDy way taken by surprise by 
snob a oharge beiDg framed on the facts 
laid before the Ccart. After Mr. Wilson’s 
examination was oonoladed, the aooased’s 
Counsel stated that Mr. Wilson would not 
be required for re-cross-examination, and 
apparently on the strength of that, Mr. 
Wilson was allowed to prooeed to England, 
whence he has not yet returned and it is 
unknown when he will return. Very soon 
after the oharge was framed, an applica- 
tion was made for re cross examining Mr. 
Wilson and the oase was adjourned with 
a view to seoure his attendance. After 
several adjournments, the Magistrate refused 
to adjourn the oase any farther, as the 
attendance of the witness could not be 
secured, and apparently aoting under section 
257, Criminal Procedure Code, he proceeded 
to dispose of the case without hearing any 
farther examination of Mr. Wilson. He 
has recorded hie reasons for doing 
so in hia judgment, and the question we 
have to deoide is whether he was right in 
aoting under seotion 257, or whether the 
aooused had not an absolute right under 
seotion 256 to reoall Mr. Wilson before the 

oase was closed. , 

Under seotion 256, the aooused is given 

the right of recalling any of the proseoution 
witnesses as soon as the oharge is framed, 
and after such re-examination, the aooused 
is to be called upon to enter on his 
defence. It has been held in Allahabad by 
Knox, J., in Mulua v. Sheoraj Singh (6) 
that this absolute right of the aooused 
extends only to the recalling of such 
witnesses as are present in Court. No doubt, 
it is ordinarily the duty of the Magistrate 
to retain the prosecution witnesses in Court 
until the aooused has had an opportunity 
of exeroising his right. The Calcutta 
view is somewhat different. In Iswar Ohunder 
Baut v. Kali Kumar Doss (1) the aooused was 
held to be entitled as a matter of right 
to re-summon one of the proseoution 
witnesses. The question as to whether there 
is any difference between the provisions of 
sections 256 and 257 or what that difference 
is, was not discussed. The other two 
Caloutta cases cited, namely, Zamunia v. 
Ram Tahal (5) and Inder Rai v. Emperor 
(2 t:ike the same view, but in the former 


oase it is further laid down that when 
an aooused has entered upon his defenoe, 
his right to re- cross-examine witnesses is 
governed by seotion 257, Criminal Procedure 
Code. I, however, think it signio6cant that 
the word “reoall” alone is used in seotion 
256 and that it means a mere calling 
in of the witnesses who may be present 
in or about the Uourt precincts, for, if 
it also inoludes the re-summoning of wit- 
nesses, the procedure in all oases would 
be most oumbersome. First of all, a 

charge will have to be framed, then the 
prosoution witnesses will have to be re-sum- 
moned and farther cross examined and 
then the aooused will have to be oalled 
upon to enter on his defence and yet 
another adjournment will be necessary for 
the defenoe witnesses. This appears to me 
to be an undue prolongation of the trial, 
and as another intepretation of the section 
is possible and has been adopted in the 
Allahabad High Court, I think that that 
interpretation is correct. If the Court has 
allowed the witnesses to depart without re- 
oross-examination, then no doubt the Magis- 
trate would not refuse to re-summon under 
seotion 257 unless there were some special 
circumstances to justify the refusal. But 
if, as in this oase, a witness has been 
allowed to depart on the representation 
of the accused that he wa9 not required, 
I think that any farther application to 
re crosB examine him must be deemed 
to be one under seotion 257. Under that 
seotion, the Magistrate is empowered to 
refuse the application for grounds given 
in the seotion, — one of which is that it 
would defeat the ends of justice. The 
Magistrate in this oase framed a oharge 
and admittedly the proseoution witnesses 
were not then present and the accused 
had, therefore, no opportunity of recalling 
them. He was, therefore, oalled upon to 
enter on his defenoe and stated that he 
had witnesses to examine and promised 
to put in a written statement of his oase. 
That beiDg so, he had entered upon his 
defenoe and I think the Magistrate was 
justified in asking him to do so. The 
subsequent application to recall Mr, Wilson 
must, therefore, be deemed to have been 
under seotion 257, whioh gives the Magis- 
trate discretion in the matter. I cannot, 
therefore, hold that he has acted with any 
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illegality in refasing to adjonrn the oase 
for the re examination of Mr. Wilson. 

The eeoond question then arises as to 
whether the Magistrate properly exeroised 
his disoretion. It is suggested for the 
defenoe tha,t Mr. Wilson, when he gave 
a oheque for Rs. 3,000, was perfectly 
aware of the faot that the aooused was 
only going to pay Rs. 2,000 for the 
goods purchased and acquiesced in his 
retaining the additional Rs. 1,000 as a 
sort of ‘ secret commission ’, as it is called. 
What the so-oalled secret commission really 
amonnts to is a sum obtained from the 
Company, who employed the aooused and 
Mr. Wilson, by fraud. The Company was 
made to pay more than the proper prioe for 
the goods, the balance going into the 
pooket of the accused. If, therefore, Mr. 
Wilson were to admit that be was aware 
of this seoret commission, be wculd be 
declaring himself a party to this fraud; 
and apart from the unlikelihood of his 
making any such admission, it is very 
strange that no such question wan put 
to him in his cross-examination which, was 
fairly detailed and made at a time when 
the aooused must have known that this 
was one of his defenoes. In view of the 
faot that this defenoe was put forward 

afterwards, it is impossible to cay that 

the ends of justice require the attendance 
of Mr. Wilson for further examination. 
The fraud was not that the aooused 

obtained this money from Mr. Wilson 

personally, but as Directing Manager of 
Messrs. Oakes & Co.’s Engineering Works. 
I, therefore, think that the Presidency 
Magistrate exeroised his disoretion properly, 
and I rejeot this ground of appeal. As 
regards the plea of misjoinder, it seems to 
me that the oa6e is olearly governed by 
section 235, Criminal Procedure Code. On 
the evidenoe on reoord, the charge under 
section 420 is olearly made out, and, 
therefore, the aooused’s appeal must be 
dismissed and his oonviotion land sentence 
confirmed. 


M. o. P. 


Appeal dismissed. 



LAHORE HIGH COURT. 

Criminal Revision Petition No. 1579 

op 1919. 

February 9. 1920. 

Fresent: — Mr. Justice Martinean. 

RADHA KISHAN — Petitioner 

versus 

EMPEROR— Respondent. 

Jurisdiction — Criminal jurisdiction along Railway 
running through Native 8tate~Offcnce committed in 
British India — Accused, tvhether can be arrested at 
Railway Station in Native State — Criminal Procedure 
Code (Acf V of 1898J, s. 58. 

The Gwalior State did not cede to the British 
Government jurisdiction over the Railway lands 
in respect of offences not committed on those 
lands and having no connection with the Railway 
Administration. Therefore, the arrest of a person 
at the Gwalior Railway Station ou a charge of an 
offence committed in British India is illegal, [p. 362, 
col. 2 ] 

Petition, under feotion 435 of the Criminal 
Procedure Code, for revision of the older 
of the Sessions Judge, Montgomery at 
Lahore, dated the 24th Ootobar 1919, 
affirmiugthat of the Distriot Magistrate, 
Montgomery, dated the 24fch August 1919. 

Mr. S. K. Mukerji , for the Petitioner, 

Mr. D. O. Rallt , for the Respondent. 

JUDGMENT. — On the 24th August last 
the Distriot Magistrate of Montgomery 
telegraphed to the Sub-Inspector of the 
Gwalior Railway Police, asking him to 
arrest the petitioner Radha Kishan (apparent- 
ly on a charge of an offenoe under section 
161, Indian Penal Code) and stating that 
a warrant was following, in pursuance of 
that telegram Radha Kishan was arrested 
at Gwalior Railway Station on the 26th 
August. He was taken to Jbansi and released 
on bail by the Railway Magistrate. He 
applied to the Sessions Court for revision 
oi the order issued by the Distriot Magis- 
trate of Montgomery for his arrest in 
Gwalior State, contending that he could not 
be legally airested in the Railway lands at 
Gwalior for a non extraditable offenoe. 
Bis application was rejeoted by the SeesioDS 
Judge, and he has now aprlied to this 
Court. 

It is urged cn behalf of the Crown that 
as the petitioner has gone back to Gwalior 
State and has broken his bond be is not 
entitled to apply to this Court, but I eannot 
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agree that his not surrendering himself 
deprives him of the right to question the 
legality of his arrest. 

Whether he oould be lawfully arrested in 
the Railway lands at Gwalior by the order 
of the Distriot Magistrate of Montgomery 
depends upou the extent to whioh jurisdic- 
tion in those lands has been oeded by the 
Maharaja Soindia of Gwalior to the British 
Government. The oontentioo on behalf of 
the petitioner is that jurisdiction was oeded 
only for the purpose of the ad minisi ration 
of Railways and of oivil and criminal 
justice in oonneotion therewith within the 
Railway lands. The question oould best be 
settled by the oorrespondenoe that passed 
between the Gwalior State and the Govern- 
ment of India, but that oorrespondenoe is 
not before me and the only material for 
ooming to a decision on the point is para- 
graph 3 of Government of India Notifioa* 
tion No. 534 I. B., dated the 8th February 
1907, whioh runs as follows: — “And where- 
as the rulers or administrators of the 
other States mentioned in the seoond column 
of the schedule hereto annexed have oeded 
t) the British Government full jurisdiction, 
or all the jurisdiction they had or the 
jurisdiction neoessary for the administration 
of Railways and of oivil and oriminal 
jastioe in connection therewith, within the 
Unde whioh lie within their respective 
territories, or whiah lie within the parts of 
their respeotive territories mentioned or 
referred to in the third oolumn of the 
said sohedule and are oooupied, or may be 
hereafter oooupied, by the Railways men- 
tioned opposite their names, respectively, 
in the first oolumn of the said sohedule 
(inoluding the lands oooupied by stations 
and out- buildings and for other purposes 
oonneoted with the Railway) and whereas 
the Governor General in Counoil now has 
full jurisdiction within those lands.” 

Muhammad Yusuf • ud-Din v. Queen -Empress 
(L) was a oase where a person had been 
arrested in the Railway lands of Hydera- 
bad State on a Charge of an offence com- 
mitted in British India, and unoonneoted 
with the Railway Administration. The grant 


of oivil and oriminal jurisdiction to the 
British Government oontained in the oorres- 
pondenoe between the Nizam’s Minister 
and the Resident at Hyderabad was ex* 
pressed to be ‘ along the line of Railway as 
is the ease on other lines running through 
Independent States.” It was held by the 
Privy Council that the arrest was illegal 
notwithstanding the notifioation of the 
Government of India, whioh reoited that 
His Highness the Nizam of Hyderabad bad 
granted to the British Government full 
jurisdiotion in the Railway lands. 

In the present oase, reading the words 
"full jurisdiotion” in the Notifioation No. 
5d4 I. B. of the 8th February 1907, with 
the words or all the jurisdiotion they had 
or the jurisdiotion neoessary for the ad- 
ministration of Railways and of oivil and 
oriminal justioe in oonneotion therewith,” 
I think it oannot be said that the Gwalior 
State oeded jurisdiotion over the Railway 
lands in respeot of offenoes not oommitted 
on tho&e lands and having no oonueption 
with the Railway Administration, and I hold 
that the arrest of the petitioner at Gwalior 
Railway Station was illegal. I accordingly 
aooept the applioation and set aside the 
order of the Distriot Magistrate of Mont- 
gomery. 


Application accepted. 


(1) 26 0. 20; 24 L A. 137; 2 0. W. N. 1; 6 P. R. 
1897 Or.; 7 Sar. P. 0. J. 239 (P.O.). 
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BOMBAY HIGH COURT. 

. Second Civil Appbal No. 475 op 1917. 

* September 5, 1919. 

Present'. — Sir Norman Maoleod, Kt., Chief 
Justice, and Mr, Justice Hayward. 
EKOBA GOVINDSHET YANI — Plaintiff 

— Appellant 

versus 

DAYARAM NARAY AN— Defendant- 

Respondent. 

Evidence Act ( I of 18729, s. 1 16— La ndl or d and 
tenant — Estoppel of tenant , doctrine of, extent of— 
Tenant, whether can claim adversely to landlord. 

Seobion 116 of the Evidence Aot rests on the 
principle that a tenant who has been let into pos- 
session cannot deny his landlord’s title, however 
defective it may be, so long as he has not openly 
restored possession by surrender to his landlord, [p. 
363, col, ••?.] . 

A. tenant who wishes to dispute his landlord’s 
title, must not only see that the tenancy has come 
to an end, but that the possession whioh was in 
him as a tenant has been surrendered. A tenant 
cannot be allowed to hold over and remain in 
possession, and then use that possession as a lover 
to support a case in which he denies the landlord’s 
title, [p. 353, col. 2; p. 354, col. 1.] 

Second appeal from the decision of the 
Assistant Judge at Khandesh, in Appeal 
No. 212 of 1916, confirming the decree 
passed by the Joint Subordinate Judge at 
Dhulia, in Civil Suit No. 55 of 1915. 

Mr. Jnyakar (with him Mr. W, B. Pradhan ) t 
for the Appellant. 

Mr. P. B. Shingne, for Respondent No. 1. 

JUDGMENT. 

MiCLBOD, C. J. — The plaintiff sued to 
reoover possession of the suit property as 
owner with mesne profits at Rs. 60 a year 
and costs of the suit, alleging that the 
suit property originally belonged to one 
Yithoba valad Maharoo, his uncle. Yithu 
died in 18S2, leaving a widow Dagoobai. 
In 1903 she gifted the plaint property to 
the defendant. The widow died in 1906, 
and thereafter the plaintiff executed a rent- 
note in favour of the defendant. The defendant 
afterwards brought a suit for possession under 
the rent note and a decree was passed. Bat it 
is admitted for the purposes of this suicthat 
the defendant did not get possession under 
his decree, and the property is now in 
the possession of the plaintiff's son. Both 
Courts have held that in the oirourastanoes 
of the oase the plaintiff is estopped from 
bringing this suit. There can be no doubt 
that as long as the tenancy oontinaed 
under the rent-note passed by the plaintiff 

2 ? 


to the defendant, the plaintiff was debarred 
from disputing the defendant's title. But 
it bag been argued before us for the 
appellant that that bar was removed, 
as soon as a decree was passed for possession 
in favour of the defendant. If that argu- 
ment were oorreot, it would follow that 
a party who remains in possession of the 
property rented could bring a suit disputing 
bis landlord’s title, in spite of the fact 
that the landlord had not got possession 
after the period of the tenancy had come 
to an end. In Musammat Bilas Eunwar v. 
Desraj Ranjit Singh (1) it was laid down 
by their Lordships of the Privy Counoil 
that seotion 116 of the Indian Evidenoe 
Aot rests on the principle, well established 
by many English oases, that a tenant who 
has been let into possession cannot deoy 
his landlord’s title, however defective it 
may be, so loDg ag he hag not openly restored 
possession by surrender to his landlord. That 
decision is sufficient to destroy the argument 
whioh has been raised before us by the appel- 
lant’s Counsel, 

Now that the position of the plaintiff 
has been realised, an offer has been made, 
that he should surrender possession to the 
defendant, and that then the case should 
be remanded to the lower Court for trial 
of the issue whether the plaintiff had given 
his consent to the alienation by the widow. 
That suggestion might have been adopted 
if the defendant had consented to the 
course proposed, but without that consent, 
we do not thick we should allow that 
indulgence to the plaintiff after four years, 
and after having the case tried in three 
Coarts. The fin ing is that he cannot 
suooeed on the plaint as framed. He 
offered to do what he ought to have done 
before the suit was filed, that is to say, 
give possession to the defendant, the 
possession whioh was decreed in the defend- 
ant’s suit. If we allowed that indulgence, 
we think that would open the door to 
similar action in other oases. It is necessary 
to lay down perfectly olearly that a tenant 
who wishes to dispute his landlord’s title, 
must not. only see that the tenancy has 
come to an end, but that the possession 

(1) 30 Ind. Cas. 299; 17 Bom. L. R. 1006 (P. 0.); 
37 A. 657. 13 A. L. J. 991; 19 0. W. N. 1207; 22 0. L. 
J. 6 «; 29 M. L. J. 385, 18 M. L. T. 248, (1916) M. W, 
N. 767; 2 U W. 830; 42 I. A. 202 (P. 0,). 
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whioh was in him as a tenant has been 
surrendered. We oannot allow a tenant 
to hold over and remain in possession and 
then use that possession as a lever to support 
a ease in whioh he denies the landlord’s 
title. I think the appeal must be dismissed 
with oosts. 

Hbaton, J. — I agree. The only reason 
why I add a few words of my own is that 
it may be thought that we are going outside 
the meaning of the words of section 116 
of the Indian Evidenoe Aot. There is no 
doubt in this oase that the plaintiff became 
a tenant of the defendant,' and was plaaed 
in possession of the premises leased by the 
landlord. That is found as a a faot. At 
a later period the tenant denied the 
landlord’s title. The landlord was oompel* 
led to bring a suit against him and he 
obtained a decree for possession. It may 
be said, therefore, that the tenanoy then 
oame to an end, and that section 116, 
as its, words desoribe, only applies during 
the continuance of the tenanoy. However, 
we have a very clearly exoressed opinion of 
their Lordships of the Privy Oounoil in 
the oase of Musammat Bilas Kunwar v. 
Dear a) Ran jit Singh (1). There can be no 
question but that we must accept and 
follow the principle laid down by their 
Lordships of the Privy Counoil. It matters 
very little whether we regard that judg 
ment as giving an extended meaning to 
the words during the continuance of 
the tenanoy” used in section 116 of the 
Indian Evidence Aot, or whether we merely 
regard the decision of their Lordships as 
an application of a principle somewhat 
wider than that whioh is given expression 
to, or limited by, the precise words of 
seotion 116. In either event we are bound 
to do what we are doing. If the Privy 
Oounoil have extended the meaning of 
certain words in that seotion, we must do 
the same. If on the other band they 
have merely applied a principle whioh has 
a wider application than is given to it by 
the mere words of seotion 116, again we 
must do the same. If I am permitted a 
preference, I should say that the Privy 
Oounoil did not extend the meaning of 
the words, but aoted on a principle that 
is perfectly sound and is well-recognised in 
equity. We oannot properly depart from 
that principle, .although .it has received a 


somewhat restricted application in seotion 116 
of the Indian Evidenoe Aot. I, therefore, 
agree that the appeal must be dismissed with 
oosts. 

Appeal dimmed. 


ALLAHABAD HIGH COURT. 
Letters Patent Appeal No. 30 of 1918. 

January 30, 1920. 

Present : — Mr, Justice Tudball and 
Mr. Jnstioe Rafique. 

L. KISHEN LAL— Defendant — Appellant 

versus 

RUPRAM— Plumtiff — Reapondbnt. 

Civil Procedure Code ( Act V of 1908), Q. XX f, r. 
66 — Execution of decree— Sale — Mortgage notified 
Suit by mortgagee— Auction-purchaser, right of, io 
contest validity of mortgage. 


Where property attached in execution of a decree 
is advertised for sale and a porson sots up a title to 
the property as mortgagee and asks that the pro- 
perty bo sold subject to the mortgage, but the Court 
directs, under Order XXI, rule 66 r.f the Civil 
Procedure Code, that tho mortgage be notified, it 
is not necessary for the purchaser at the execution 
sale to have the order of the Court notifying the 
mortgage set aside and he is entitled, in a suit 
brought by the mortgagee against him for possession 
of the property, to contest the validity of the 
mortgage, [p. >56 ool. 2.] 

Appeal under seotion 10 of tho Letters 
Patent from the judgment of Justipp St? 
George Knox, Kt., dated the 19th December 
19 . 7 . 

The Hon’ble Mr. Narayan Per§h<fd 
Aathana, for the Appellant. 

Mr. Qulzarilal , for the Respondent. 

JUDGMENT.— This is an appeal by the 
defendant Kishen Lai. The facts qf the 
oase may be briefly stated as follows: —The 


defendant Kishen Lai had a simple money 
deoree against one Salig Ra n, On the 20th 
of January 1910, he parchaeed the properly 
in dispute in execution of his decree and 
acquired possession on the 26th pf Jane 
1911. While this deoree was under exeea- 
tion, the execution Oonrt prepared - a pro* 
olama'ion of sale and made the ordinary 
enquiries whioh are made under Order 
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rale 66. One Lakhmi Ohand oame forward, 
declaring himself to be a mortgagee of 
the property and asking that his mort- 
gage might be notified. Kishen Lai 
objeoted and an enquiry was made, and 
the Coart finally oame to the oonolusion 
that the mortgage was to be notified and 
. aooordingly directed that it should be so 
notified in the proclamation of sale. It 
was notified. The property was sold bat 
as the certificate of sale shows, it was not 
sold snbjeot to the mortgage. The mort- 
gage was merely notified. Lakbmi Cband 
then brought a suit for sale on the basis 
of his mortgage to which suit, though he 
was well aw$re of Kishen Lai’s interest, 
he failed to make Kishen Lai a party. 
A. decree was obtained, The property was 
put to sale and was purchased by the 
plaintiff-respondent Rupram on the 20th of 
March lil5. He was formally put in 
possession bat he was resisted by Kishen 
Lai and when he sought for mutation of 
names in the Revenue Court, that Court, 
finding Kishen Lai in possession, refased 
his application and referred him to the 
Civil Court, He accordingly brought the 
present suit out of which this appeal has 
arisen, for possession of the property against 
Kishen Lai. He offered to allow Kishen 
Lai an opportunity of redeeming the mort- 
gags of Lakbmi Cband. Kishen Lai con- 
tested the validity of the mortgage and he 
also pleaded that the mortgage as against 
him was time-barred. The lower Appellate 
Court held thut by reason of the previous 
enquiry made, which we have already 
mentioned, this property had been sold 
subject to the mortgage and that it was 
not open tq Kishen Lai to contest the 
validity of the mortgage. It held that the 
suit was not time- barred and it accordingly 
gave Rupram a deoree for possession. Kishen 
Lai came to this Court on second appeal 
and the learned Judge of this Court who 
heard that appeal, upheld the decision of 
the Court below. The present appeal is 
one under the Letters Patent against the 
decision of the learned Judge of this Oourb. 

It is obvious to us that the decision of 
the lower Appellate Court, that the property 
was sold subject to the mortgage, is 
erroneous. Thai is obvious from the fact 
that the order passed by the Court, ou the 
abjection of Kishen Lai to Lakhmi Ohand’a 


application, was merely to the effect that 
the mortgage was to be notified. No order 
whatsoever was passed under Order XXL 
rule 62, that the property was to be sold 
subjeot to the mortgage. The only order 
passed was one under Order XXI, rule 66, 
that the mortgage was to he notified. It 
was, therefore, quite unnecessary for Kishen 
Lai to bring any suit within the period of 
12 months to get the miscellaneous order 
9et aside. It was clearly open to him, in 
the present suit, to oontesfc the validity of 
the mortgage of Lakhmi Ohand, and this 
oase must, therefore, go back in order to 
give him an opportunity of contesting the 
validity thereof. This case is on all fours 
with the oase of Shib Kuntoar Singh v. 
Sheo Prasad Singh (1). In order, therefore, 
to enable us to pass a proper deoree in 
this oase, we have to remit the following 
issues to the Court below for decision: — 

(1) Was the mortgage in favour of 
Lakhmi Chand a valid and binding mortgage 
on the property? 

(2) Was it on the date of suit a sub- 
sisting mortgage or was it time barred? 

. The parties will be allowed to give 
fresh evidence on these two issues. The 
ordinary period of ten days will be allowed 
for objections on receipt of the findings. 

Issues remitted. 

(1) 28 A. 418; 3 A. L. J. 200; A. W. N. (1900) 68. 


BOMBAY HIGH COURT. 

Second Civil Appeal No, 684 op 1917, 
September 5, 1919. 

Present : — Sir Norman Macleod, Kf,, Chief 
Justice, aqd Mr. Justioe Heaton. 
AMARAPPA SANABASAPPA 

GU M ALPU R — Pl ii ntipp —» Appellant 

t ersus 

RAOHAVA SUG AP PA— -Dependant— r- 

Rbspondbnt. 

Transfer of Property Act (IV oj 1882,), $. 123 —Gift, 
deed of — Attestation, meaning c f. 

Under section 133 of the Transfer of Property 
Act a deed of gift requires attestation by two 
witnesses, and attestation in this connection means 
the witnessing of the actual execution of the dooa- 
ment by the person purporting to exeoafce it. [p 350, 
ool. 1.] 
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Second appeal from tbe decision of the 
District Judge B.'japor, in Apppal No. 165 
of 19 5, confirming tbe deoree passed by 
tbe JoiDt Sobordinate Judge at Mnddebi- 
bal, in Civil Suit No. 89 of 1914. 

Mr. N. R. P arulekar, for Mr. A. Q. Desai , 
for the Appellant. 

Mr. H. B Oumaste , for tbe Respondents. 
JUDGMENT. — The plaintiff in this case 
relies upon a deed of gift. He was unable 
to prove in the trial Court that it was 
attested according to law. Tbe deed would 
require to be attested by two witnesses 
under eeotion 123 of tbe Transfer of Property 
Act. In Shamu Patter v. Abdul Kadir Rowthan 
(1) it was held by their Lordships of the 
Privy Council that tbe word 'attested* in 
section 59 of tbe Transfer of Property Act 
meant tbe witnessing of the aotual execu- 
tion of tbe dooument by the person purport- 
ing to execute it. It is quite clear that 
that decision also oovers seotion 123 of tbe 
Transfer of Property Act, so tbe appeal 
must be dismissed, unless we agree to 
allow it to stand over as soggested by the 
appellant’s Pleader on tbe chance of Aot 
XXVI of 1917, being extended to this Prc* 
sidenoy. We do not think the mere chance 
that that Aot may be extended is any 
ground for allowing tbe appeal to stand 
over It is true that we are told that a 
representation has been made to Government 
to extend tbe Aot to this Presidency, bot 
it is imposs b'e to say whether that 
application will revolt in tbe Aot beipg extend- 
ed. No doubt if the Aot is extended, then 
provision may be made that euits whioh have 
been dismissed on the ground that a docu- 
ment has not been properly attested 
according to the deoision in Shamu Patter's 
case (1) may be restored. The appeal is dis- 
missed with costs. 

Appeal dismissed. 


(1) 10 Ind. Cas. 260; 14 Bom. L. E. J034 (P. ( 
36 M. 107; 23 M. L. J. 321: 16 C. W. N. 1000; 12 
L. T. 338; (1012) M. W. N. 036; 10 A. L. J. 269; 
0. L. J. 6£6; 39 I. A. 218 (P. 0.). 
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CALCUTTA HTGH COURT. 

Appeals f.om ordeks Not. 24b and 251 

of 1919 

AND 

Rules Nos. 461 and 462 of 1919. 
January 9, 1920. 

Present: — Mr. Justice Teunon and Mr. Justioe 

Beaohoroft. 

In No. 246 of 1919 

ALIOR RAHAMAN PANDIT— Judgment- 

Debtor — Appellant 
versus 

ABDUL SOBHAN MUNSHI and others 

— Respondents. 

In No. 251 of 1919 

AYARAJA HOWLADAR — Judgment- 
Debtor — Appellant 
versus 

ABDUL SOBHAN MUNSHI and othbrs 

— Respondents. 

Civil Procedure Code ( Act V of 19089, s. 144 — Res - 
titution —Statement of Partition Commissioner embodied 
in final partition decree , whether conclusive evidence ot 
prior possession — Status quoante, howto be ascertained. 

A final decree passed in a partition suit is con- 
clusive as to thw allotments actually effected by it, 
but the statement made by the Partition <‘ommis- 
sioners appointed in the suit in their report as to 
prior possession, even though that report be 
embodied in the decree, cannot be said to be conclu- 
sive evidence, even if admissible, of prior possession 
as between parties to a proceeding under section 144 
of the « ode of Civil Procedure arising ont of the 
partition decree having been finally set aside on 
appeal 'he questions ari-ing between the parties 
must be determined on evidence [p. 3.-8, col I.] 

Per Bcachcortt, J . — The object of section 14 1 is to 
restore the status quo ante, which in such cases can 
only be ascertained by taking evidence. fp. a68, 
col. 2.] 

Appeals against the orders of the Dis- 
trict Judge, Noakhali, dated the 28th cf 
July 1 9 1 9, affirming that of the Subordinate 
Judge of that District, dated the 0th of 
March 1918. 

FACTS. — In 1910 a suit was brought by 
one Ayaraja Howladar against as many 
as 64 persons for partition of oertain 
agricultural holdings. A preliminary deoree 
for partition was passed by the trial Court 
in due course. Some of the defendants 
appealed against the preliminary deoree, 
there was a compromise between the parties 
and the deoree was confirmed by the 
Appellate Court. Then a Commissioner was 
appointed for effecting partition of the 
bolding! and npon the report of the Co© 
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missioner, a final deoree for partition was 
passed. Against the final deoree an appeal 
was preferred by some of the defendants, 
making the plaintiff and three other de- 
fendants parties to the appeal. During the 
pendenoy of the appeal, the final deore6 
for partition was executed upon an applioa* 
tion by the plaintiff, and the plots were 
allotted to the parties aooording to the 
report of the Partition Commissioner. While 
setting aside the final decree, the lower 
Appellate Court set aside the preliminary 
decree as well, holding that the preliminary 
decree was illegally passed. The plaintiff 
fibd an appeal in the High Court against 
this deoision of the lower Appellate Court. 
At the time of the hearing of the second 
appeal, the plaintiff was given permission by 
the High Court to withdraw the original suit. 

Thereupon the respondents in the present 
appeals who were not parties to the appeal 
against the final deoree either in the lower 
Appellate Court or in the High Court, filed 
an application under seotion 144 of the 
Civil Procedure Code for restoration to 
them of the plots of land which they 
alleged were in their possession before the 
execution of the final deoree, but were 
allotted to the appellants in the present 
'appeals in execution of the partition deoree. 
In the trial Court .the appellants raised 
the plea that the plots for wbioh restoration 
was asked were in their possession even' 
before the execution of the final deoree 
for partition and the report of the Com* 
missioner, stating that the plots were in 
possession of the applicant at the time 
of the final deoree, was wrong. Both the 
Courts below allowed the application for 
restitution, holding that the report of the 
Commissioner was final in such oases. 

Maulvi A. K. Fazlul Huq (with him Babu 
Jitendra Kumar Sen Qupta) % in $eoond«Appeal 
No. 246. — The appellants in this case were not 
parties in the appeal against the final 
deoree and hence they are not bound by 
the deoree of the lower Appellate Court 
setting aside the preliminary decree or the 
order of the Hon’ble High/Conpt allowing 
the plaintiff to withdraw the suit. 

In any oase seotion i44, Civil Procedure 
Code, contemplates that parties should be 
placed in the position which they would 
bays occupied but for the decree which has 


been roversed. Therefore, it was very material 
for the deoision of this oase to find out 
whether the applicants were really dis- 
possessed in execution of the final deoree for 
partition. I submit the report of the Partition 
Commissioner cannot be final in this case. 
In this oase the Commissioner was not 
even examined and the parties were not 
allowed to adduce any evidenoe. My sub* 
mission is that the report of the Commis* 
sioner is not even admissible in this oase, 
as the Commissioner himself was not examin- 
ed. 

Babu Jitendra Kumar Sen Oupte, in 
Second Apoeal No. 251 — I adopt the argu- 
ment of Maulvi A. K, Fatlul Huq in Second 
Appeal No. 246. 

Babu Brojo Lai OhaWavarty (with him Babu 
Jyotindra Mahon Chowdhry ), for the Respond* 
ents. — Seotion 144, Civil Procedure Code, is 
the counterpart of seotion 47 of the Code. No 
extrinsic evidenoe is admissible under seotion 
144 to shew the position of the parties 
before the execution of deoree. feotion 144, 
Civil Procedure Code, merely says that the 
Courts are to undo what they did in exe- 
cution, whatever that may be. The parties 
mast be relegated to the exact position whioh 
they appear on the reoord to have occupied 
at the date of the execution of the deoree. 
In this oase the Commissioner’s report whioh 
is a part of the decree shews what the 
Commissioner did and, therefore, the Court 
must now undo what appears on the reoord 
to have been done by the Commissioner. 

JUDGMENT. 

Teonon, J. — These two appeals arise out of 
two applications for restitution made under 
the provisions of seotion 144, Civil Pro- 
cedure Code. It appears that one Ayaraja 
Howladar brought a suit for partition in 
which he made 64 persons parties defend- 
ants. It is not necessary to trace the 
history of this suit through all its stages 
or to oonsider whether at some of these 
stages some of the parties defendants were 
or were not impr>perly omitted. It is 
sufficient to say that on the 29th Aagnst 
1902 the final deer e for partition was 
made, that on apoeal to the District Judge 
the plaintiff’s suit *a< dismissed and that on 
farther appeal to this Court the plaintiff 
was permitted ti withdraw his suit. Me»n« 
while in proceedings of I9i3 in execution 
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of the final deoree, wbioh by tbe order of 
this Oonrt fell to the gronnd, in execution 
taken out at tbe instanoe certainly of tbe 
plaintiff, possibly of oertain of tbe defend- 
ants as well, the possession of the allot- 
ments made in their favour was taken 
through tbe Court. The deoree having 
been set aside, tbe defendants Nos. 14 and 
37 applied to tbe Courts below for restitu- 
tion of tbe plots whieh according to them 
had been taken from their possession, and 
made over partly to the plaintiff and partly 
to defendants Nos. 38 and 39. The plaint- 
iff and these defendants resisted tbe ap- 
plication made by defendants Nos. 14 and 
37, on the ground that tbe possession taken 
through tbe Court was purely formal, 
merely eonfirmed tbe pre-existing state of 
things and did not in faot affeot tbe 
possession of the several parties. Their 
•ontention was not given effeot to by the 
Courts below, on the ground in effect that 
the statement made by the Partition Com 
missioners in their report, wbioh was 
embodied in the final deoree of tbe Court 
of first instanoe, was as to the prior pos- 
session of tbe several parties oonolueive. 

In tbe view that they have taken we 
are of opinion that the Courts below have 
fallen into error. In a partition suit tbe 
allotments made in favour of the several 
•o-sharers may be oomposed either of plots 
previously in the possession of these sharers 
or of plots previously in the sole posses- 
sion of others or partly of plots of both 
oategories. The deoree is no doubt con- 
elusive as to the allotments aotually effected 
by it, hut the statement made by tbe 
Partition Commissioners in their report as 
• to prior possession, eveo though that report 
be embodied in the deoree, oannot, in our 
opinion, be said to be oonolusive as between 
the parties, even if admissible in evidence. 
Nd doubt if the Commissioner be examined, 
hie evidence or referenoe to his report will 
he of value; doubtless also the statement 
made by the plaintiff in his plaint and appli- 
eation for exeoution, also of defendants Nos. 
38 and 39 in their written statements and 
in thei* application for exeoution, if any, 
will be of value. But the questions that 
arise between the parties, questions which 
can hardly arise in other than partition 
suits, are questions wbioh in our opinion 
must be determined on evidence. 


We, therefore, desree these appeals* set 
aside the orders of the Courts below and 
remand the eases to the Court of first 
instanoe to be heard and determined on 

evidence. . 

Costs of this hearing will be eosts in the 

ease. We assess the bearing fee at two gold 

mohurs in eaoh appeal. 

The appeals having been deoided, the 
oonneoted Rules Nos. 461 and 462 of 1919 
are discharged. We make no order as to 

oosts in tbe Rules. # 

Let the record be sent down without 
delay. We express the hope that the oases 
will now be heard and deoided with all 
possible expedition. 

Beachckoft, J.— I agree. The object of sec 
tion 144, Civil Procedure Code, is to restore the 
status quo ante, and when there are allega- 
tions, such as we have in this oase, that 
oan obviously only be ascertained by taking 
evidenoe. 

Appeals decreed; 
Rules discharged ; 
Oase remanded. 



BOMBAY HIGH COURT. 

Fihst Civil Appeals Nos. 69 to 77, 79 to 
82 an u 120 to 124 ok 1918. 
September 12, 1919. 

[resent : — Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 
DAMODAR KRISHNA KULfcAftNt 
and another — Plaintiffs— Appellants 

versus 

The COLLECTOR of NASIK— 

Defendant — Respondent. . . 

Bombay Revenue Jurisdiction Act (X Bom. of 187* V. 
s. 4 < a)- Suit for declaration that plaintiffs are hered- 
itary vatandar kulkarnis, maintainability of. 


A suit, against the 8eoretary of State for a de°lara* 
lira that the plaintiffs are th. hereditary 
kulk.rr.is of a Village and are entitled to the toA.. 
thereof, and for an injunction restraining the defend 
ant from interfering with the enjoyment thereof hy 
the plaintiffs, is barred by the previsions of i secto on 
(a i of the Bombay Hevenoe jurisdiction Act [p . 

C °Fiit appeals from the decision ° ftheDi !!' 
triot Judge. Nasik. in Suits Nos. 1 to b 
14, 19, 20, 24 to 27 of 1917 and Ik 5 of 

1918. 
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Mr. Patvardhan (with him Mr. Y. N % 
Nadharni tot Mr. B t \ . Degai) t for the Appel 
fonts. 

Mr. Dhurandhar (with him Mr. S. 
Pathdr t Government Pleader)! for the Soeie- 
tary of State. 

JUDGMENT. — This snit was filed by 
the plaintiffs alleging: that they were the 
hereditary Knlkarni Vatandars, plaintiff 
No. 1 holding eight annas share atid plaintiff 
Nb. 2 holding two-annas eight pies share 
in the villages of Pimpalgaon, Baswant and 
Dehed of the Nasik District; that the Vahivat 
of the said Vatan had been carried on in their 
family hereditarily for a long time sinoe 
the time of their ancestors ; hence the 
plaintiffs had the right of carrying on the 
Vahivat ; but notwithstanding this the Reve- 
nue Officers of the defendant, without 
taking into consideration plaintiffs’ legal 
rights and after nsing undue influence and 
coercion had compelled the plaintiffs, 
to give consent to a commutation of 
their Vktans against the plaintiffs’ will ; 
that according to the provisions of the 
Vatan Act no such transaction oould take 
place, any such act, if done, was illegal, 
and, therefore, the plaintiffs were not 
botind by the said consent, nor were their 
rights affected thereby. The plaintiffs 
prayed that they be declared hereditary 
Vatandar Kulkarnis of the villages of 
Pimpalgaon, Baswant and Dehed, and that 
it might be declared that the plaintiffs were 
entitled to be Vatandars and entitled to the 
Vahivat of the said Vatan hereditarily as 
before : and for an injanction restraining 
the defendant from interfering with the 
Vahivat and enjoyment of the Vaian by 
the plaintiffs. 

Notice bad been given under section 80 
of tfee Civil Procedure Oode to the defend- 
ant. The period of the notice expired on 
the doth September 1917, Therefore, the 
cause of action arose on the 3Cth September 
1917, when the period of notice expired. 

The plaint was rejeoted by the District 
Judge on the ground that the suit was 
barred under seotion 4 (a) of the Bomby 
Revenue Jurisdiction Aofc of 1876, and 
on reading the prayers of the plaint, it 
would be perfectly dear that the suit 
did come within seotion 4 (a) of the 
Bombay Revenue Jurisdiction Act. But 
' it has been, represented to us in first appeal 


that the plaintiffs were really claiming 
that the arrangement between them and the 
Revenue Offi'^re should be set aside on 
the ground ol undue infl lenoe and coercion. 
It ^as pointed out to the appellants’ 
Counsel that there was no prayer in the 
plaint asking to set aside the agreement, 
and so long as the agreement stood, it 
would be impossible for the plaintiffs to 
obtain the declaration they ask for in para- 
graphs (a) and (6) of the prayers. It would not 
be possible to amend the plaint, beoause 
the plaint must correspond to the notice 
given under seotion 80 of the Civil Pro- 
cedure Code, the object of that notice being 
that the Secretary of State may have 
knowledge of the claim made against him. 

It was admitted during the argument on 
other companion appeals that the pleadings 
were somewhat different, and that the agree- 
ment arrived at between the Government 
and the Kulkarnis is dated the 7th July 
1914. Whether the period of limitation is 
one year under Article 1 4, or three years 
under Artiole 91, it was quite clear that 
if the plaintiffs bad sued to set aside the 
agreement, the suit would have been barred 
by limitation, unless some plea had been 
ra' ed in th« plaint to avoid the bar. As 
regards this appeal and the companion 
appeals in which the plaintiffs pray merely 
for a declaration that they are hereditary 
Vatandafr Kulkarnis, and that they were 
entitled to be Vatandars and entitled to 
the Vahivat of the said Vatan hereditarily 
as before, we are of opinion that the District 
Judge was right in rejecting the plaint. 
The appeals must be dismissed with costs. 

In First Appeal No. 75 of 1^18, Suit No. 

3 of 1917, it appears from the notice given 
to the defendant, and from the plaint, 
tfacvfc the agreement which the plaintiffs 
complain of was not made by the plaint- 
iffs but by the plaintiffs’ grandfather. 
They merely state in the plaint that they 
do not agree with the terms, bat they . 
are notable to allego that undue inflaenoe 
or coercion was employed in order to get 
their grandfather to sign the agreement. In 
any event they would be suing to set 
aside an order which was made on the 
agreement made by their grandfather, and 
it would not be open to them to set aside 
the agreement. Therefore, the 9eit would 
come within seotion 4 (a) of the Bombay 
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Revenue Jurisdiction Aot, Even if that Act 
did not apply, the suit again would be bar- 
red by limitation. 

First Appeals Nob. 76 and 77 stand on 
a different footiog. In both these cases 
the agreements whioh the plaintiffs object 
to were made between the plaintiffs them- 
selves and the Government, and it was 
alleged that there was misrepresentation, 
nndne irflnenoe and ooeroion, and that was 
alleged in the notice served under seotion 
80 of the Civil Procedure Code on the 
defendant. Apart from any other questions 
these plaints do not observe the rule of 
pleading laid down in Order VI, rule 4, 
which enaots that 'in all oases in whioh 
the party pleading relies on any misrepre- 
sentation, fraud, breaoh of trust, wilful 
default, or undue influence, and in all other 
oases in whioh particulars may be neoessary 
beyond such as are exemplified in the 
forms aforesaid, particulars (with dates and 
items if neoessary) shall be slated in the 
pleading.” That was enaoted in order to 
prevent parties seeking to rely in their 
plaint on V6ry vague allegations of misre- 
presentation, fraud, breaoh of trust, wilful 
default or undue influence. Then again it 
has to be admitted by the plaintiffs that 
the agreement which they seek to set aside 
was made on the 7th July 1914, whereas 
the plaints were presented on the 30th 
September 1917. Therefore, it would be no 
use for us to set aside the order of the 
District Judge rejecting the plaint on the 
ground that the suit was barred under 
seotion 4 (a) of the Bombay Revenue Juris- 
diction Aot of 1876, as if the plaints were 
again presented, they would have to be 
rejected on the ground that on the facts 
set up in the pleadings and on the faoe 
of the plaints they were presented beyond 
the time prescribed by the Indian Limitation 
Aot. All the appeals will, therefore, be dis- 
missed with oosts. 

Appeals dismissed , 


CALCUTTA HIGH COURT. 
Appeal from Appellate Deokee No* 677 

of 1918. 

May 23, 1919. 

Present: — Justioe Sir Asutosh Choudhuri, Kt., 

and Mr. Justioe Cuming, 

Srimati SEPARJ AN alias S1PERUNNESSA 
B1BI — Defendht No. 1 — Appellant 

versus 

RAMDEB RAT— P. aintiff — Respondent. 

Landlord and tenant — Occupancy , non-transferable , 
sale of — Tenant remaining in possession under sub» 
lease, effect of — Abandonment, ichat amounts to — 
Repudiation of landlord's title, 

Where a Unaut having a non-transfeiuble right of 
occupancy sells such right to a third person and 
having obtained a sub-Iease from the purchaser 
remains in possession of the land and cultivates it, 
the landlord is not entitled to recover possession in- 
asmuch as it does not amount to abandonment, 
nnless the tenant in any way repudiates his relation- 
ship with the landlord, [p. 361, col. J.T 

Madar Mondal v. Mohima Chandra Mazumdar, 83 C. 
681; 3 C. L. J. 343, followed. 

Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Tipperah, dated 
the tfnd of January 1918, modifying that of 
the Munsif, 5th Court at Comilla, dated the 
28th of August 1916. 

Babu Gopol Chandra Dos, for the Appellant. 

Dr. Sarat Chandra Basak and Babu TJpendra 
Kumar Rc frr the Respondent. 

JUDGMENT.— This appeal arises ont cf 
a suit for khas possession. The plaintiff is 
a co sharer landlord. Defendant No. 4 Basir- 
uddin was the original tenant of 10 kanis 
and 18 gandas , consisting of a homestead 
and oulturable land. He sold 2 kanis to 
defendant No. 1 in 1310 and gave possession. 
Be was apparently very heavily indebted. 
He appears to have sold the rest of the land 
to his wife and then both of them jomed 
in selling the same land to Hussan Ali 
and Rajjab Ali his wife’s brother and 
brother’s son. Then Husean Ali and Rajjab 
Ali exeouied kabuliyats in favour of tl e 
plaintiff. The learned Mnnsif held that *’re 
sale by Basiruddm, defendant No. 4, of tie 
lards iD Schedule 2 to bis relations Hu?ean 
Ali and Rajjab Ali was a sham transaction 
made with the object of proteotiDg the pro- 
perty from Basiruddin’e creditors, that 
Basiruddin, although he purported to surren- 
der the holding in Cfaaitra 1318 B. S., was 
still in possession of Ibe lands of Scbe nle 
2. Ba was, thutfoie, of opinion that Basir- 
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nddin defendant No. 4 had not sold or 
abandoned bis entire holding, beiug still in 
possession of the land comprised in Schedule 
2, and so the plaintiff was not entitled to 
khas possession. 

On appeal the learned Subordinate 
Judge reversed the finding. He held that 
Basirnddin had parted with the entire 
jote. He wonld seem to hold that the 
sale by defendant No. 4 to Rajjab Ali 
and Hassan Ali was a genuine transaction 
and a real sale and that, therefore, defendant 
No. 4 had parted with his entire holding. 
He was of opinion that possibly defendant 
No. 4 was in possession nnder a korfa 
settlement of a portion of the land and 
homestead. He says: "it might be that 
under the korfa settlement defendant No. 4 
is still in possession of some portion of 
the land and homestead, but inasmuch as 
Basirnddin parted with his entire interest 
in the disputed jote, that fact wonld not 
constitute his possession as a tenant under 
the plaintiff who is, therefore, entitled to 
the khaas possession of the land, when 
admittedly there is no oustom in favour of 
the transfer of oooapanoy holdings.” We, 
therefore, think it necessary to refer him to 
the following oases. 

It has been held in this Court in 
Madar Mondal v. Mohima Ohandra Mazurrdar 
(1) that where a tenant having a non- 
transferable right of oooapanoy sells suoh 
right to a third person and having obtained 
a sub-lease from tbe purchaser remains in 
possession of the land and cultivates it, tbe 
landlord is not entitled to recover possession 
inasmuoh as it does not amount to aban- 
donment. This view has not been 
dissented from in Bajani Kanta Biswat v. 
Ekkowrx Das (2), where it was held that 
when the original tenant after obtaining 
a sub-lease remained in possession, but 
repudiated his relationship as tenant to 
the landlord and sought to re-oooupy tbe 
land as suoh tenant, be was not entitled 
to hold the land against the landlord. We 
also call attention to Kalim Sheikh y, 
Mocham Mandal (3), where it has been held 
that the sale of a portion of an oooapanoy 
holding does not oause a forfeiture of the 

(1) 88 0. 531* 3 0.L J. 848. 

(2) 34 0. 089j 11 0. W. N . 811; 7 C. L. J. 78. 

(8) 80 lad. Cas. 710; 24 0. I 4 . J. 1 13. 


tenancy and if the original tenant after 
parting with a portion of the holding re- 
mains in aotual possession of it as an nnder- 
raiyat from the purchaser, there ib no aban- 
donment of the holding and the landlord is 
not entitled to khas possession. 

The learned Subordinate Judge's finding 
about the possession of defendant No, 4 
is very indefinite and having regard to 
what was distinctly and clearly found by 
the learned Munsif, we think this is a fit 
case for remand. The learned Subordinate 
Judge should find as to whether defendant 
No. 4 is in possession and still cultivat- 
ing the land. He will also consider whether 
he ha9 in any way repudiated his relation- 
ship with the landlord or abandoned the 
holding. 

We find also that there was a distinot 
issue raised as to the extent of the share of 
tbe plaintiff, whether it was 12 annas or 
12j annas. The learned Subordinate Judge 
has arrived at in distinot finding about 
it, and in respect of tbe mesne profits, 
he has left the matter to be determined 
in execution by the lower Court. We 
think be ought to come to definite findings 
with regard to tbe matters also. The appeal 
is, therefore, allowed. We set aside his 
deoree and direct a remand that all tbe 
necessary facts may be ascertained and the 
appeal heard and disposed of in aocoidanoe 
with law. Costs will abide the final 
result. 

Appeal allowed ; 

Case remanded. 


BOMBAY HIGH COURT. 

Second Civil Afpsal No. 1052 or 1917. 

September 9, 1019. 

Present : — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton. 
MURGEPPA BASAPPA GAVANNAVAR 
— Plaintiff — Appillant 

versus 

KALAVA GOLAPPA TOTAD 
— Defendant — Rs^pondbnt. 

Hindu Law — Adoption - Widow , below age of 
puberty, whether can adopt —Objection, failure to 
raise, effect of. 
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An adoption by a Hindu widow who has nob 
reached puberty is invalid ah initio, and the mere 
faofc that the adopting mother when she grows older 
raises no objeotion to the adoption, would not 
validate it. 

In order to be able to make a valid adoption, 
the adopting widow must have reached such an age 
of discretion that she must be able to realise the 
importance of her act, to make up her own mind as 
to the person she ought to adopt. 

Per Heaton, J . — A person making an adoption must 
be capable of volition of his or her own. 

Second appeal from the decision of the 
Dietriot Judge, Bijapnr, in Appeal No. 107 
of 1 916, confirming the decree passed 
by the Subordinate Judge at Bagalkot, in 
Civil Suit No. 302 of 1914. 

Mr, Q. S. Mulgaonkar, for the Appel- 
lant. 

Mr. H. B. Gumaste , for Respondent No. 2. 


she was doing. If we were to- hold that 
such a person could adopt, we should open 
the door to all sorts of intrigue* so that 
the elder members of the family might 
be able to induoe widows of tebder aga 
to make adoptions in the interests of those 
persons. If the adoption is invalid, as I 
think it is, in this case from the tfdtii- 
menoement, then the mere fact* that after- 
wards when the adopting mother grew 
older she raised no objeotion to the adoption, 
cannot in any way validate nfhat Was 
invalid ab initio. Therefore, I agree with 
the opinion whiob has been expressed by 
the lower Courts, and think that the appeal 
should be dismissed with costs. 

Since this judgment was delivered* my 
attention has been drawn to the ease of 


JUDGMENT. 

Maoleod, 0. J. — The only qaestion in this 
appeal is whether a girl, a Hindu widow, 
of the age of twelve who has not reaohed 
puberty eould make a valid adoption. Both 
Courts have held that the adoption in those 
circumstances was invalid. As an authority 
paragraph Il7 of Mr. Mayne’s work, 8th 
Edition, has been cited. There Mr. Mayne 
says : ' In Western India it is stated that 
a widow under the age of puberty oannot 
adopt . h (The authority for that is Steele, 
page 48 ; West and Buhler, page 998.) 
The author continues : — " I 6uppos6 the 
reason for the difference is that there the 
adoption is the aot of the widow, for which 
no authority, 6? consent, is required. ” It 
seems to us that considering the importance 
of the aot of adoption, it should be neces- 
sary that the adopting widow mu 9 t have 
reaohed such an age of discretion that she 
must be able to realise the importance of 
her act, to make up her own mind as to 
the person she ought to adopt. There may 
be oiroumstances Which will enable the 
Court to consider whether the widow 
has reached the age of discretion. That 
she has attained to puberty may be one 
oiroumstanoe but in this country not neoes- 
sarily the Only one. The actual age of 
the widow may be another test and prob- 
ably the most important one. In this ease 
I think both the tender age of the widow, 
and the fact that She has not reaohed the 
age of puberty* make it perfectly c’ear 
that she was not competent to know What 


Basappa v. Shidramappa (1) and the cases 
therein cited, which are in aooord with the 
eoncluSion at whiob we arrived. 

Hkatoh, J. — I am of the same opinion. 
In onr Courts we deal with adoptions, not 
as matters of religion, but as they affect 
property. If an adoption Were a m \tter of 
religion and nothing more, it may be that 
a child would be capable of performing 
the adoption validly as soon as she WAS 
big enough and strong enough to take 
the adopted child in her lap. But if we 
dome to look upon adoptions, as we do, 
not merely as matters of religion, but sc 
matters affecting proparty, then we must 
consider, as my Lord the Chief Justice 
has said* whether a person making ftti 
adoption is capable of volition of his of 
her own. Certainly no ordinary child of 
twelve years of age is capable of volition 
of the kind here required* unless he or 
she is a very exceptional person. There 
is nothing in this case to suggest that 
the young girl involved possessed such ex- 
ceptional powers as that. I think, there- 
fore, that the appeal must be dismissed; 

Appeal disinissed. 

(1) 60 Ind. Cas. 736; 43 B. 4«i; 21 Bom h. R. 217. 
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MADRAS HIGH COURT. 

Sroond Civil Appeal No. 1061 o» 1918. 

September 2, 1919. 

Present: — Mr. Justice Bakewell and 
Mr. Justice Moore. 

RAMANATHAN PILLAI— Plaintiff 

— Appellant 
versus 

M. DORAISWAMI AYYANGAR 

AND OTHBR3 — DEFENDANTS NOS. 1 TO 4 

and 6 to 10 — Respondents. 

Civil Procedure Code (Act V of 190SJ, ss. 47, 145, 
scope of — Execution of decree— Surety, whether party to 

gu it Surety, claim by, for cancellation of surety bond 

on ground of fraud — Procedure-Suit, separate, whether 

• necessary , 


The effect of seotion 146, Civil Procedure Code, 
is that the surety may be made a party to the 
execution proceedings against the principal debtor, 
and an order against the surety is in effect a decree 
upon his separate oontraot against him for the 
payment of money, the surety is not a party to 
the suit or to the decree made therein, nor does 
he become a party to execution proceedings until 
application is made for an order against him. He 
is not a party to the suit within the meaning of 
seotion 47 of the Code and seotion 145 only makes 
him a party for a limited purpose, namely, for 
appeal, ^p. 365, col* 2.] 

A surety, therefore, who wishes to get the surety 
bond cancelled on the ground of fraud should pro- 
ceed by way of a regular suit, and not by an 
application under seotion 47, Civil Procedure Code, 
[p. 365, col 2.] 

Motilal v. C handrasangj i, 12 Tnd. Cas. 649; 36 B. 
42, 13 Bom.L. R. 600; Amir v. Mahadeo Prasad, 38 
Ind. Cas. 3?; 39 A. 226; 16 A. L. J. 76 and Subramam'a 
Chettiar v. Rajeswara Sethupathi, 43 Ind. Cas. 187; 
41 M. 327; 6L. W. 762; 11917) M. W. N. **72; 84 M. 


L. J. 84, distinguished. 

Seoond appeal againBt the decree of the 
District Court, Madura, in Appeal Suit 
No. 121 of 1917, preferred against the 


decree of the Court of the Temporary 
Subordinate Judge, Madura, in Original 
Suit No, 6 of 1916 (Original Suit No. 10 
pf 1915, on the file of the Court of the Subor- 
dinate Judge, Madura). 

FACTS. — Suit to oanoel a seourifcy bond 


given as seeurity, it oan be enforced only 
by a suit. Amir v. Mahadeo Prasad (1). 
Where the judgment debtor furnishes 
the seanrity, the oase is not one under 
seotion 145, but between parties to the 
suit under section 47, Civil Procedure Code. 
That is the oase in Subramania Chettiar 
V. Rajeswara Sethupathi (2). Motilal 
V. Ohandrasangji (3) holds that a 6uit 
lie?. 

The mere faot that there are other 
remedies open to the plaintiff will Dot 
bar a suit. Wyatt v. Palmer (4), S«ndar 
Singh v. Qhasi (5). Compare also seotion tr9 
of the Press Aot. 

Mr. A. Naratimhachariar for Mr. V. V. 
Srinivasa Aiyangar, for the Respondents. — 
Seotion 39 of the SpeoiBo Relief Aot, 
which provides for cancellation of instru- 
ments, leaves the question to the Court’s 
discretion. Disoretion ought not to be inter- 
fered with id seoond appeal. 

Subramania Chettiar v. Rajeswara Sethu * 
pathi (tf) is conclusive. The seanrity is 
given to the Court. It would be mis- 
ohievous law to require a separate 
suit. The surety beaomes a party to the 
suit and he ought to prooeed by appli- 
cation under section 47, Civil Procedure 
Code. 

JUDGMENT. — In execution of the deoree 
in Civil Suit No. 34 of 1912 in the High 
Court, one Sayyed Mahomed Riwther 
was arrested. On 29th September 1914 
the judgment-debtor and the present ap- 
pellant as Surety on behalf of the judg- 
ment-debtor executed a security bond for 
Rs. 4,443 2 0 in favour of ibe Dietriet 
Court of Ramnad in which Court the 
execution proceedings were pending, and 
the judgment-debtor Was released, The 
bond provides for the payment of the 
amount either jointly dr severally by the 
executants. There ia also a further provi 


for the due performance of a deoree on 
the ground of undue influence by the judg- 
ment-debtor to the knowledge of the decree- 
holder. The question arose whether the 
suit was maintainable. 

Mr B. Sitarama Rao (with him Mr. 8 t 
B. Muthuswamy Aiyar) t for the Appellant. 
—The suit is maintainable. Where a 
surety undertakes personal liability, the 
original decree oan be executed against 
him. But when immoveable property is 


eion that, in case of default in payment, 
the money should be recovered from 
the surety personally, and from the pro- 
perties hypothecated under the security 

(1) 38 Ind Oas. 33; 39 A. 226; 16 A. L. J. 76. 

(2) 43 Ind. Caa. » 87; 41 M. 327 at p. 333; 6 L. 
W. 762; (19i7) M. W. N. 872; 34 M, L. J. 84, 

(3) 12 Ind. Oac. 649; 86 B. 42; 18 Bom. L. B. 909. 

(4) (1899) 2 Q. B. D. i06; 6S L. J. Q. B. 709; 80 
L. T. 639; 47 W . R. 649. 

(6) 18 A. 410; A. W. N. (1896) 126. 
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bond and from the other properties of the 
surety. The ‘proper^ 69 hypotheoated are, 
it appears, situate in the Madura Dis- 
triet. On the 8th February 1915 the ap- 
pellant filed a suit (Original Suit No. 19 
of 1915) in the Subordinate Judge’s Court 
of Madura against the plaintiffs in Civil 
Suit No. 34 of 1912 and their judgment- 
debtor, for a deolaration that the seourity 
bond bad been fraudulently obtained by 
the defendants and was void and not binding 
on the appellant’s properties and for can- 
cellation of the eeourity bond. It was al- 
leged in the plaint that the appellant was 
a person of weak intelleot aod that the bond 
had been executed owing to undue influence, 
fraud and coercion practised upon him by 
certain persons acting in collusion with the 
defendants. A preliminary objection was 
taken by defendants (respondents) that 
the suit was barred by section 47, Code of 
Civil Procedure. The Temporary Subordi- 
nate Judge held that the appellant had 
alternative remedies: (l) in execution pro- 
ceedings in the Ramnad District Court 
and (2) by way of suit. He further 
decided that, as the appellant had a remedy 
in execution proceedings, the Court should 
not in the exeroise of its discretion grant 
the declaratory relief sought for and in 
the result, dismissed the suit. In appeal 
the District Judge took the same view 
and held “that as the party had a remedy in 
execution and also an appeal,” thedeolara- 
tory relief asked for was rightly refused. 

- Mr. Sitarama Rao for the appellant 
contended (1) that the lower Appellate 
Court ought to have held that no relief 
suoh as is olaimed in the plaint oould be 
granted in execution, (2) that the suit be- 
ing for the -substantial relief of cancella- 
tion of the document on the ground of 
undue influence and fraud which the execut- 
ing Court oould not grant, the lower 
Appellate Court erred in holding that it 
had a discretion in relief, and tbut, in 
any view of the case, the discretion 
had been improperly and illegally exercised. 

The question raised in this appeal, ©»»., 
whether a third party who has given seourity 
on behalf of a judgment debtor for the due 
performance of a decree has an independ- 
ent right of application uader section 47 of 
the Code of Civil Procedure and oan apply 
to the wanting Court to cancel the secu- 


rity bond on the ground that it was obtained 
by fraud, or whether his only remedy is by 
way of suit, is a novel one and not free 
from difficulty. No deoision direotly bearing 
on the question has been cited before us. 
Section 145 of the Code of Civil Proce- 
dure, which corresponds to section 253 of 
the Code of 1 S&2, is in these terms: 

Where ony person has become liable as 
surety (a) for the psrforminos of any deoree 
or any part thereof, or (6) for the resti* 
tution of any property taken in execution 
of a decree, or (r) for the payment of 
any money, or for the fulfilment of any 
condition imposed on any person, under an 
order of the Court in any suit or any pro- 
ceeding consequent thereoD, the deoree or 
order may bo executed against him, to the 
extent to whioh he has rendered himself 
personally liable, in the manner herein 
provided for the execution of deoraes, and 
suoh person shall, for the purposes of 
appeal, be deemed a party within the 
meaning of section 47; Provided that euoh 
notice as the Court in each case thinks 
sufficient has been given to the surety.” 
The section provides a summary remedy in 
execution and dispenses with the neces- 
sity for a separate suit to the extent to 
which the surety has rendered himself 
personally liable. Moltlal v. Chandra - 
sanoji (3) and Amir v. Mahadeo Prasad 
U\ whioh were relied on by the learned 
Vakil for the appellant, have no direot 
bearing on the question which we 
have to decide. In MotilaVs case 
(3) it was held that where a bond 
is passed by third parties as security 
for restitution in the event of the 
decree being reversed in appeal, the obligee 
may file a suit upon the contract con- 
tained in the bond. In Amir y. Mahadeo 
Prasad (l) the learned Judges held that, 
if the surety takes upon himself more 
than the personal liability and hypothecates 
immoveable property, suoh hypothecation oan 
only be enforced against the property by means 
of a regular suit-. 

The learned Vakil for the respondents 
has referred us to the decision in Subramania 
Ohettiar v. Raiesioara Sethupahi (2). In that 
ease the question was whether, when immove- 
able property ha9 been given by the jadgment- 
debtor as seourity for the due performance 

of a decree pursuant to an order wade 
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DDder Order XLI, role 5 (3) of the Code 
of Civil Procedure, that property can be 
realised by a decree- holder in execution 
or can only be realised by a separate suit. 
The learned Judges (Wallis, 0. J., and 
Kumaraewami Sastri, J.) were of opinion 
that the matter being one relating to 
execution under section 47 of the Code of 
Civil Procedure a separate suit did not lie, 
and that the faat that the bond was 
given to the Court did not make it a 
question arising between the judgment* 
debtor and a third party so as to take it 
out of the section. At page 333* of the 
report the learned Chief Justioe observed 
that it was unnecessary to deal with oases 
of security given by third parties under 
seotion 145 of the Code of Civil Procedure. 

, The point for decision in this appeal is 
whether the surety oan be regarded as a 
party to the suit, so as to entitle him to 
present an application to the Court execut- 
ing the decree. In Linga Reddi v. Hussain 
Reddy (6) it was held, on the authority 
of Thtrumalai v. Ramayyar (7), Shek 
Suleman v. Shivram (8) and other 
oases with reference to seotion 253 of the 
Code of 1882 that the surety should 
be treated as a party to the suit and 
oannot bring a suit for a declaration that 
he is not liable under the surety bond 
Seotion 145, Civil Procedure Cede, differs in 
some respects from the old seotion. Seotion 145 
Bays that the surety “shall for the 
purpose of appeal be deemed to be a party 
within the meaning of section 47.” We 
think that the words “shall for the pur- 
pose of appeal be deemed to be a party,” 
which were apparently introduced in order to 
give effect to oertain ruliDgs under the old 
Code[4Moot Ramanahv. Ahmed Eu*o,fiee (9,] 
only mean that if an order is made in execu- 
tion against a surety, the surety may 
appeal against the order as if he were a 
party to the suit iu which the deoree or 
order sought to be executed was passed 
and that the reference to seotion 47 does 
not in other respects import into seotion 
145 the provision contained in seotion 47 
which bars a separate suit. If it were 

(6) 28 M. 117(14 M. L. J. 430. 

(7) 13 M. 1. 

(8) 12 B. 71. 

; (9) 15 W.B. 588; 7 B. L. R. Kl. 

•Pape of 41 M. — Ed. — 


not for the provisions of seotion 145, the 
liability of the surety would have to be 
enforced by a separate suit, because it does 
not arise under the deoree but subsequently 
and under a separate oontraot with the 
Court. The effect of the seotion is tba$ 
the surety may be made a party to thq 
execution proceedings against the principal 
debtor, and an order against the surety is 
in effect a deoree upon his separate oon- 
traot against him for the payment of 
money. The surety is not a party to 
the suit or to »he deoree made there- 
in, nor does he become a party to 
execution proceedings until application is 
made for an order against him. He is not a 
party to the suit within seotion 47, an<} 
seotion 145 only makes him a party 
for a limited purpose, namely, for appeal. 

It is doubtful whether the question in 
this case relates to the execution, discharge 
or satisfaction of the deoree, sinoe it re- 
lates to the surety bond and not to the 
deoree and to the enforcement of the lia- 
bility incurred thereunder and not under the 
deoree. We doubt whether the surety, if 
he be not made a party to execution pro- 
ceedings, can intervene in a matter in wbioh 
he has no interest. 

We are unable, therefore, to agree with 
the conclusion arrived at by the lower 
Courts that the surety has a right to apply 
under seotion 47 to have the security bond 
cancelled. 

The lower Courts have refused the de- 
claratory relief sought for, on the ground that 
it was a discretionary relief and as the 
appellant had a separate remedy by way of 
suit. We think that the lower Courts 
were wrong, aod that the suit should have 
been tried on the merits. We accordingly 
allow the appeal with ooats in this Court 
and reverse the decrees of the lower 
Courts. The Temporary Subordinate Judge 
is directed to restore the suit to bis 61e 
and dispose of it according to law. Costs 
in the lower Courts will abide the result. 
The appellant is entitled to a refund of the 
Court fee of the second appeal. 
m. o. p. 

Appeal allowed ; 

Case remanded , 


i 
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ALLAHABAD HIGH COURT. 
Sbcond Civil Appeal No. 13 of 1917. 
January 29, 1920. 

Present ? — Sir Grimwood Mears, Kt., Chief 
Justice, and Mr. Juatioe Tudball. 
SHOHRAT SINGH— Plaintiff — 

— Appellant 
versus 

GHULAM EZID and others — Defendants— 

Respondents. 

Alluvion and dilution— Wajib-ul-arz, entry in, 
construction of— Dhardura, custom, of, proof of— Bengal 
Alluvion and Diluvion Regulation (XI of 1825J, s. 4 — 
'Gradual,' meaning of— Appeal, second — Misconstrue, 
titn of document, whether ground for second appeal. 

The bare statement in a wajib-ul-arz that allnrion 
and diluvion occur in a village does not imply that 
where they do ocour the oustem of ‘ dhardhura ’ will 
apply, [p. 368, col. 1.] 

The word ‘gradual’ in section 4 of the Bengal 
Alluvion and Diluvion Regulation means slow and 
imperceptible, [p. 369, col. l.J 

A wrong construction of a document coupled with 
a wrong inference from certain facts constitutes an 
error of law, where there is no other evidenco accept- 
ed by the Court, and furnishes a ground for second 
appeal. (p- 369, col. 1.3 

Second appeal from a deoree of the Ad- 
ditional Judge, Gorakhpur. 

The Hon’ble Pandit Madan Mohan Malaviya 
(with him Mr. Badha Kant Malamya),tor the 

Appellant. . 

The Hon’ble Dr. Tej Bahadur Sapru (with 
him Mr. Mukhtar Ahmad) , for the Respondents. 

JUDGMENT.— This is a seoond appeal by 
the plaintiff in a suit whioh he brought for a 
declaration that be was the owner and in 
* possession of certain lauds. In the alternative 
be prayed for possession and any other relief 
to wbiob he might be found entitled. 

He is the owner of a -/13/3 share and the 
mortgagee in possession of a */2/9 share in 
Manta Dhanaura. The defendants are the 
owners of Mauza Bhad, the adjoining village 
to the east of Dhanaura. At the time of 
the last Settlement (18S7 — 1888) the river 
Ban Ganga formed the boundary between the 
two villages, its course being a deep ourve. 

The plaintiff’s case was that in the rainy 
seasons of 1307 and 1308 Fasli (1900 A. D,) 

owing to exaeasive floods a nullah was 
partly scoured out whioh tended to straight- 
en the river. The nullah was entirely in 
the Dhanaura lands. The river, however, 
retained its old bed until the year 1312 F., 
when another flood ooourred. As a rs3ult 
tho river suddenly ohanged its oourss aod 
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flowed through the nullah , leaving a 
large area of the Dhanaura village on its 
eastern bank. The area in dispute is 186 
highas , 1 hiswa , t, e , just over 100 aorea. 

According to the plaintiff he remained in 
possession of the lands. The defendants, 
however, by fraudulent proceedings in the 
Revenue Court procured entries in the 
revenue papers of Mauza Bbad, to the effect 
that the lands were within the bonud$ry 
of Mauza Bbad, and having seoared these 
entries, had begun to interfere with the 
tenants. This was in October 1914 and 
the plaintiff then became aware of what 
had been done. Hence his present claim for 
a declaration or in the alternative for 
possession. 

Various defences were raised, but for the 
purposes of this appeal it is necessary to 
mention only three. 

Tho defendants pleaded (1) that they 
had held adverse possession for over twelve 
years; (2) that there had been no sudden 
diversion of the oourse of the river but that 
on the contrary it had slowly and gradually 
out away the land of Mauza Dhanaura 
and bad added to it Mauza Bhad and that, 
therefore, they had legally become the owners 
thereof; (3) that in any case there was a 
general oustom in foroe in all the 
villages lying on the banks of this stream 
(and also in the two villages in question) 
that no matter how the river behaved, ^ie 
deep stream was always the boundary, land 
taken from one village aod added to another 
becoming the property of the owners of the 
latter. 

On the 6rst point both the Courts 
have held against the defendants, that they 
have not been in adverse possession to t 
over twelve years. The other two con- 
tentions were embodied by the 6rst 
Court in a somewhat oomplex i*®* 1 ® 
whioh ran as follows: — “Whether the land 
in dispute went from the plaintiff’s 
to the defendants’ side by slow and graduw 
shifting of the river or, as the plaintiff 
says, in 1312 (owing to the river piercing 
its way through the alleged khmrroh) all 
of a sudden P Who is legally the owner 
of the laud in dispute ? Does any special 
oustom govern the parties’ rights?” 

The Court found that there bsau a 
gradual transfer of the laud from onfl *id® 
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to the other and that the plaintiff’s story 
of a sadden diversion was antrae. 

It also foand (to qaote the words of the 
judgment) that: — ‘ No custom had been 
proved that the owner of the opposite bank 
will be, by virtue of it, the owner of land 
gone oyer to his side, not by graaal aoore- 
tiop bat by the jamping aoarse of the 
river, by the river suddenly ceasing to 
flow through its ohannel and pieroing a 
new ohannel through, transferring the 
land en bloc from one bank of it to the 
other.” 

In view of its decision on the first part 
of the is9ne, it dismissed the plaintiff’s suit. 
The plaintiff appealed. 

Naturally he took no exception to the 
finding on the point of onstom. He urged, 
among other pleas, (1) that the land in 
dispute had not been slowly and gradually 
out away and added to the other side within 
the meaning of Regulation XI of 1825 ; 
and that even if it had, the Regulation 
did not apply in the case of so small a 
stream as the Ban Ganga. (2) That on 
the evidence it was proved that the river 
had suddenly ohauged its course. The lower 
Appellate Court in its judgment set forth 
four points for determination. We are not 
now concerned with the first three, one of 
which related to the title claimed on the 
basis of prescription. 

The fourth was ** whether the defendants 
have acquired title to the land in suit 
by the onstom of Dhardhura or by means 
of its accretion to tkeir land or the 
plaintiff is still the owner thereof. 

It held that there had been no sudden 
change iu I3I2F., as alleged by the plaintiff, 
but that there had been a gradual diluvion 
year by year since 1887, upto the year 
1307F. (1900), that as the total area out 
away was 185 bighas t 15 bitwat, 8 dhurt, 
the aooretion to the defendants’ land, though 
giadual, had been neither slow nor imper- 
ceptible, amounting to an annual average 
of 15 bighat odd, and that this class of 
aooretion gave the defendants no title. 

But it held on the evidence that the 
custom of Dhardhura alleged by the de- 
fendants had been established, under whioh 
the deep stream was the boundary. 

It accordingly dismissed the appeal. 
Before ns, the plaintiff urges that the ques- 
tion of the custom was not raised or 


discussed in the Court below and ought 
not to have been deoided against him; 
and that the decision of the Court is in- 
oorreot and ought to be set aside, inasmuoh 
as the Court has misconstrued the documents 
on whioh it has relied and has drawn 
wrong inferences, and the evidence as it 
stands is not sufficient to establish the 
alleged oustom. 

On behalf of the respondents it is urged 
that the question of custom must have been 
urged and discussed in the Court below ; 
that that Court’s finding on the point is a 
finding of fact whioh is binding on us in 
second appeal and we oannot go behind it. 

It is further attempted to support the 
decree of the Court below on tbe point 
dpoided by that Court against the respan, 
dents, i.e , it is urged that as the accre- 
tion to the respondents’ village was gradual 
and not sudden, the respondents have 
acquired title under Regulation XI of 1825, 
even if no custom has been established. 
As to whether or not the question of oustom 
wa=i urged or ditomsed in the Court below, 
the appellant has caused an affidavit to 
be filed by one of the Pleaders who ap- 
peared in that Court and who from bis 
memory, refreshed by his notes, has stated 
that tbe point was not discussed. This 
statement is now made, some three years 
after the appeal was heard in the Court 
below, and we find it difficult to believe that 
the point was not touohed. It is, however, un- 
necessary to oome to any decision on this, x 
seeing that in our opinion the lower 
Court’s decision on the question of oustom 
is not supported by the evidence on whioh 
that decision is based and we propose to 
set it aside. 

Coming now to the alleged oustom, we 
note that it is the oustom which is men* 
tioned as an example in section 2 of 
Regulation A.I of 1825, i, e., that the main 
channel of the river dividing the estates 
ahall be the oonstant boundary betweeq 
them whatever changes may tqke jdaoe iq 
the course of the rjver by enoroaohraeqt 
op one side, and accession on the other, 
The vernacular word “Dhardhura ” exactly 
expresses this and is employed by the 
defendants in their written statement and 
the lower Court in its judgment. 

The first Court’s judgment in ’reapeotto 
the alleged oustom was brief and did not 
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discuss the evidenoe. The lower Appellate 
Court discussed the matter at considerable 
length. The defendants produoed both oral 
and documentary evidenoe. As to the 
former, the Court below remarked that it 
was very meagre and unsatisfactory and it 
based its decision solely on the documentary 
evidenoe. This consists of (a) copies of 
extracts from the icaiib ul-artes of the two 
villages prepared at the Settlement of 1863; 
(6) the Settlement maps of 1833, 1863 

and 1887-88 of these two villages, and some 
copies of village papers. 

Clause 16 of each waiib-ul-arz contains 
an entry relating to diluvion and alluvion 
(Gang Shikastand Gang Barar). The clause 
in the document relating to Maoza Dhanaura 
sets forth that the village is on the banks 
of the Ban Ganga and that if by ohanoe 
alluvion ooours and the accession amounts 
to more than 10 per cent, of the entire 
area of the village, whatever revenue the 
Collector assesses with the sanction of his 
superior authorities, the owners will pay. 

The clause in the oase of Mauza Bhad 
is similarly worded. 

The learned Additional Distriot Judge m 
respect to these two entries remarks:—* This 
is not amounting to an express reoord of 
any oustom of Dhardhura but implies it. ” 
We agree that there is no record here of 
the oustom of “ Dhardhura.” We cannot 
possibly agree that it implies any such 
oustom. The bare statement that alluvion 
and diluvion ooour does not imply that 
when they do ooour the oustom of Dhar- 
dhura ” will apply. There is not the 
slightest suggestion of any such oustom 
or of any custom at all in the language 
of these two documents. 

The learned Judge, however, goes on to 
6ay that the oopies of the village papers 
show that whatever land had been actually 
separated by the aotion of the river between 
the Settlement of 1863 and that of 1887 
from one side of the river to. the other, 
bad gone to the village Bhad and in the 
Settlement of 1887 it was so recorded, 
evidently without objection by the pro- 
prietors of Mauza Dhanaura. He then 
adds “ This may have been done owing 
to a oustom that the river Ban Ganga 
was the settled boundary between the two 
Villages.” It is only necessary to point 

Jbftt it might equally have been done 


under the operation of the ordinary rule 
laid down by Regulation XI of 1826 
without the existence of any special oustom 
at all. There is nothing to show what 
actually happened between the years 
1863 and 1887, except that in the course 
of that period (24 years) some area was 
transferred from one village to the other 
by reason of the river shifting its 
position. 

The Court below then, comparing the 
maps of the three Settlements of 1833, 
1863 and 1887, points out that in 1863 

the river had moved to the west as com- 
pared with 1833 and that a further similar 
move had occurred by 1 887 and as in both 
1863 and 1887 the river was accepted as 
the boundary, draws the inference that this 
must have been done because the oustom 
of “ Dhardhura” was in existence. If this 
oustom was the only possible explanation 
the inference might legitimately have been 
drawn, but it is not the Only possible ex- 
planation. The same result might have 
occurred by reason of that gradual transfer 
contemplated in Regulation XI of 1825. 
The areas transferred are r.ot given. 

The Additional Distriot Judge remarks: — 
“it appears that the parties did not press 
this matter of custom before the Court 
of first instance and that the plaintiff evaded 
entering into the custom and did not attempt 
to produoe any evidenoe to the oontrary,” 
but the burden of proving the oustom 
was on the defendants who alleged it 
and if they did not press it, there oould • 
be only one decision on the point. 

• From the fact that the words “Gang* 
shikast” and “Gang Barar” (diluvion and 
alluvion) are used in the loajib ul^anes 
mentioned above, the Judge infers that 
the oustom was referred to in those do- 
cuments. These words, he pays, imply 
that what was taken from one village 
was always added to the other • village 
and this is also the meaning of - the 
oustom of Dhardhura. He has lost sight of 
the different ways in which the river 
might take land from one side and throw 
it upon the other. 

It is to us clear that the Court below 
has read into these documents something 
that is not there and has drawn an un- 
justifiable inference from the maps. 
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It is urged that we oannot go behind 
bis Snding as it is a finding of faot, bat 
with this we oannot agree. A wrong 
oonstruotion of a document, ooupled with a 
wrong inferenoe from oertain faots, con- 
stitates an error of law, where there is 
no other evidence accepted by the Court. 

It is urged that the first Court’s judg- 
ment shows that it was admitted that 
the midstream had always been the bound- 
ary between the two estates. No attempt 
has been made to show us any such 
admission, nor oould there have been 
any such for it would have sufficed for 
the decision of the oase without proceed- 
ing any further. The first Court has 
used the word “admittedly” in a somewhat 
loose manner and has remarked “now ad- 
mittedly the midstream of the river Ban 

Ganga” is (not ha9 always been) the 
boundary line.” 

There remains the plea that as the 
lower Court has found that the aooretion 
to the defendants’ estate was “gradual,” 
it ought to have held that title in the 
land had passed to the defendants. It is 
urged that section 4 of Regulation Xr of 
1825 does not use the words “slow and 
imperceptible,” The meaning of the woifl 
gradual as used in section 4 of the 
Regulation has, it is admitted, been ex- 
plained by their Lordships of the Privy 
Council and that meaning has been appli- 
6d by the Courts in India over a long 
course of decisions, and we can see no 
reason to give way to the plea now raised. 

The lower Appellate Court has shown 

that on the average the annual accretion 

to the respondents’ estate was oonsidera- 

ble. In twelve years more than 100 

acres was thus transferred and we agree 

that the accretion was not slow and 

certainly not imperceptible. The plaintiff, 

m our opinion, is entitled to saoceed and 

as possession has 'been found to be in the 

defendants* hands, he is entitled to a decree 
for possession. 

There is no claim for mesne profits. 
We, therefore, allow the appeal. The 
plaintiff’s suit for possession of the lands 
mentioned and described in the plaint is 
decreed together with costs in all Courts. 

•■'■r T . Appeal decreed. 
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BOMBAY HIGH COURT. 

Sioond Civil Appbal No. 38 of 1918, 
September 11, 1919. 

Present : —Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justice Heaton. 

ADIVEPPA NAGAPPA ARSINGADI— 

Appbllakt 

versus 

TOUTAPPA TIPPANNA RANGANWAR 

— Rbspomdemt. 

Hindu Law — Widow— Acceleration of estate 

Transfer for consideration, whether acceleration or 
alienation. 

In order that an acceleration by a Hindu widow 
of her life-estate should be valid, it is essentially 
necessary that the widow should withdraw her own 
life-estate, so that the whole estate should get 
vested at once in the grantee, [p. 370, col, 1.] 

If there is any consideration for the gift by the 
widow of her life-estate, that must prevent it taking 
effect as an acceleration, and must tuA the trans- 
action into an alienation, [p. 370, col. 2.] 

Seoond appeal from the decision of the 
Assistant Judge at Dharwar, in Appeal 
No. 37 of 1917, reversing the decree passed 
by the Joint Subordinate Judge at Dhar- 
war, in Civil Suit No. 58 of 1915. 

Mr. V. V. Bhadkamkar , for the Appellant. 

Mr. H. B. dismasts, for Respondent No. 1, 

JUDGMENT. 

Maoliod, C. J. — The plaintiff sued to 
recover possession of the plaint property 
with past mesne profits for the year 1914 
— 15, with future mesne profits and costs 
from the defendants. The land in suit 
belonged originally to one Shiddava, who 
had a life- estate. On the 3rd of August 
1911, she made a gift of her property to her 
daughter Laxmava. Laxmava died on the 
29th January 1914, leaving a daughter 
who died on the 3 1st January 1914, leaving 

her husband, the plaintiff in this oase, her 
surviving. The 1st defendant is the husband 
of Laxmava and defendants Nos. 2 and 3 are 
his sons. The plaintiff’s oase is that Shiddava’i 
gift to his wife and her daughter Laxmava 
operated as a valid acceleration of Lax- 
mava’s interest as the nearest reversioner 
at the time, and that, therefore, the proper- 
ty went to Laxmavajs daughter and from 
the daughter to the plaintiff, even if that 
daughter was married. 

• ^ v 

• The trial Court dismissed the plajptiff’s 
claim. . It found on the 3rd issue, whether 
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tbe gift to L<*xmava by Sciddava was an 
aooeleration of ShidHava’s estate, in the 
negative. The learned Jadge said: “in the 
end the donor makes it a condition prece- 
dent for her maintenance till death to the 
said bequest. The learned Pleader for the 
plaintiff oonoedes («cj that the disposition 
can be a valid gift under Hindu Law. 
Tbe only point then is whether it amounts 
to an aooeleration of Shiddava’s estate. 
The simple test to be applied in the pre- 
sent oase is whether the donor oould or 
oould not maintain successfully an action 
on the deed of gift, in oase she were not 
maintained by tbe donee. I hold that she 
oould. D, therefore, follows that Shiddava 
by no means disposed of her entire life- 
estate by the execution of the deed. ” 

The deoree dismissing the plaintiff’s olaim 
was set aside by the lower Appellate Court, 
whioh held that the aooeleration under the 
gift of Shiddava to Lixmava was valid. 
Tbe learned Judge seemed to consider that 
the widow who gave away her life estate 
in favour of the nearest reversioner, with 
a condition attaobed that the donee should 
maintain her, oould suooeed in a suit for 
maintenanoe even although the aootlsra- 
tion were upheld. I do not think that 
this argument is sound. In order that an 
aooeleration by a Hindu widow of her 
life estate should be valid, it was laid 
down in Behari Lil v. Madho Lai Ahtr 
Qayaicul (1) that it was essentially'neoessary 
that tbe widow should wi hdraw her own 
life estate, so that the whole estate should 
get vested at onoe in the grantee. The 
necessity of the removal of the obstaole 
of the life estate was a praotioal check 
on tbe frequency of such conveyances. Iq 
Moti ftaiji v. Lilias Lbhai (2) Mr. Justice 
Beaman explained the difference between 
au alienation by a widow, and acceleration 
by her whioh had the effeot of putting an 
end to her life estate ar d vesting the 
estate in the nearest reversioner. Iq that 
oase it was arranged that one third of the 
property should come back to the widow 
and on that ground it was held that the 
aooeleration was invalid. Mr. Justice 
Heaton in his judgment oited the oase 

(1 ) 19 I. A. 30 at p. 32j 19 0. 28Bj 6 Sar P. 0. J. 86. 

(2) 87 lnd. Cas. 945, 41 B. 93; la Bom. L. B. 
0W»tp-97*A 


which I have mat referred to, viz , Behari 
Lai v. 1 iadho Lil Ahir Oayawal (1). He 
went on to say : ' That olearly brings out 
the idea that for an aooeleration there 
must be an absolate annihilation of the 
widow’s interest, as complete as if she were 
de id.” 

But that oase does not touch the exaot 
question whioh we have before us in this 
oase. I agree with what wa9 said in 
Sriramulu Naidu v. Andalammal (3). There 
the widow gave the property to the 
nearest reversioner on oertain conditions. 
Under it the donee had not only to provide 
for the maintenance of tbe transferor, but 
had also during her lifetime to pay annually 
to one of her dependents Rs. 81, and 
to maintain a oha^ity for all time at an 
annual expense of Rs 50. Farther, on her 
death, he had to make payment on different 
accounts aggregating R 9 . 2,4 JO. The Judges 
said: — 

“Of course, Raghavalu would not have 
been subject to any of the obligations 
oast upon him by the deed of gift, were 
the property to devolve on him by inherit- 
ance in the usual oourse. The transaction 
was thus essentially an onerous gift, and, 
therefore, an alienation by her, the validity 
or invalidity of which was determinable 
with reference to the rules of Hindu Law, 
governing transfers by qualified female pro- 
prietors,” 

It seems to me that if there is any 
consideration for the gift by the widow 
of her life estate, that must prevent it 
taking effoot as an acceleration, and must 
turn the transaction into an alienation.. 
That seems to me a sound logioal principle 
to aot upon, beoause if we were to enter 
into a discussion as to whether this con- 
sideration was so small that we should 
overlook it, then that would open the door, 
to all forts of dLoussions in later oases 
as to tbe quantum of consideration. It seems 
prdierable to say at onoe that any considera- 
tion is sufficient to change 1 he nature of tbe 
transaotion irom an aooeleration to an aliena- 
tion. 

It has been urged before os that the 
donee in this oase took the property with 
an obligation nnder Hindu Law to maintain 
the done*. But it seems to me thaMhere 


(8; 80 If . 145 at p. 143, 17 M. h. J. 14 
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is a fallaoy underlying that argument, 
because the dor.or Shiddava in this ca<e had 
a life esta f e, and it wmld not follow that 
beoauseshe got rid of that life estate in 
favour of the nearest reversioner, that there 
was any obligation under Hindu Law on that 
nearest reversioner to maintain Shiddava. F >r 
these reasons, in my opinion, thede r«eof 
the lower Appellate Court should bs set 
aside and the deoree of the trial Cou>t 
made good, so that the appeal will bs allowed 
with costs. 

Heaton, J. — I agree. 

Decree set aside. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1754 op 1918. 

November 13, 191 9. ,• 

Present : — Mr. Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

VENKAMAMIDI BA LAKR1SHNA YYA} 

AND ANOTHER — DEFENDANTS NOS. 1 AND 2 

— Appellants 

vtrsus 

VENKAMAMIDI VENKATA TRIAM- 
BAKAM AND ANOTHER — PLAINTIFFS — 

Respondents. 

Hindu law — Partition during lijetime of father — 
Adopted eon and subsequently born natural son , 
shares of Practice — Waiver of issue by Counsel, effect 
of. 

In a partition of joint property between a Hindu 
father, his adopted son and a subsequently boin 
natural Bon the father and the natural soil would 
between them be entitled to eight shares and the 
adopted son to one share [p. .->!«>, col. 1 ] 

In a partition inter se between the members of 
the family, the rule of Vasista is applicable that 
the adopted sou is only entitled to a limited share. 
In the case of collateral succersioD, his share is as 
extond-d as that of a natural born son. [_p. Via, col. *.] 

\ Hindu Law texts discussed. > 

Qungadhar Bog La y. Hira Lai Bogla, £4 Ind. Cos 10; 
43 O. D44; 20 O. W. N. 4b9;2*C. L .T. 372, Prntap 
Sing Shivsing y, Agarsinghji Raisinghji , 50 Ind. 
Cas. 457 49 1 A. 97; c 6 M. L. J. 611; 17 A. L. J. 
522; 21 Bom. L. R, 496; 1 U. P. L. K. (P. O.; 39; 
(1919) M. W. N. 3i8; 10 L W. 339; 24 0 W N. 
57; 43 B. 778; 27 M L. T. 47 (P. U.), Nugindas Bhug- 
wandas v. Bachoo Uurkixsondae, . 2 ind. Las 4 -i; 
40 B. 270; 30 M. L. J. ib3; 1 *. A L J. ir6; rt L. W. 
26«j 19 M. L. T. 193; lb Bom. L R. 1 7^; (19 6; i M . 
Yf, 2$8j 23 0. h. J. 396; 20 0. W. N. 7l2j 43 I. 


A. 59 (P. 0.1 anil Na’-asimha >pa v. Chinna Kcnchippn, 
3N Ind. < as 4 di-tiugiiishtd. 

On u question of disputed facts it is within the 
competence of the Pleader or tho paities to give up 
an issue cl > J 

Venkata Kara aim ha Saidil v Bhashyakarlu Naidu, 
25 M 3.7 wl A 7c 6 W M dt ; 4 Bom. L. 
R 643. b bar. P. C J. 25>, followed. 

Second aprenl agaiist the deoree of the 
Court of tie T-uipuaiy Subordinate .lodge 
ot Guntar, in Appeal S * it No 2 g 7 of 19 7, 
preieied against the decree of the Court 
of the Adiitioi.al District Muneif, 
Tecali, in Original Suit No. 243 of 1915 
(Original Suit No. 52 of 1915), on the 
file of the Principal Distriot Munsif’s Court, 
Tenali. 

FACTS . — A adopted B. A'e wife then 
died and thereupon A decided to marry 
again. £’s father then asked A to make 
provision for B , aDd an award was made 
by oertain arbitrators and B was placed 
in possession of oertain properties. A then 
took a second wife and had a eon 0. 
The present suit was by A and 0 against 
B and his son to recover, cn the ground 
that B was entitled only to a one fourth 
share aooi rdmg to Hindu Law. 

Messrs. A, htuhnv suomt Aiyar and T. 
M. hom tw> wy Atyor f lor the Defer dants- 
Appeliants, submitted that there was no 
finoing cn the award by the lower 
Appellate Court and that the oase should 
be sent down. 

Messie. P. Narayana Moorthy aod K. 
Kamanna , for the Respondents. — The award 
was not put forward. The plea was given 
up. It ought not to be raised here. 
Venkata Naraeimha Naidu v. Bhashyakailu 
Natali (1). 

Mr. hriihnasicami Aiyar.— That oase 
applies gl 1> to an isme of faot. (The 
Court disallowed the pRa). 

An adopied ton stands in law on the 
tame footing a- a natural born son and the 
question is whether there is any special 
text restricting his rights. Nugmias thug- 
tcandas v. Bachoo hurkissondas (2). The 
position assigned by Manu to an adopted 
son is inapplicable to the present times. 

(1) 25 M. 367: 21 I. A. 76; 6 C. W. N. 641; 4 Bom. 
L. R 64*; 8 Sar P. C. J 2r b. 

i '&/ H/ Ind Las 40 : : 0 B. 210. 30 M. L. J. 193 U 
A. L. J. loo; rt L. W. 26 h; d M. L T, 1s 3; lb Bora 
b. K. 172; (1916; 1 M. W N. 2»8; Z6 (J. L. J. 396- 0 

0. W. K. 702, 43 1. A. 66 V P. 0.;. 
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Gungadhar Bogla v. Hira Lai Bogla (3). A 
speoial text forming an exception to a 
general text ought to be restricted to 
oases falling strictly within it. See also 
Pratapsing Shivsing v. Agarsinghji Rai- 
singhji (4). 

I submit that there is no speoial text 
governing the present oase, as the adoptive 
father is alive. Mitakshara, Chapter I, 
seotion 11, omits any mention of the 
father’s share, refers to funeral oeremonies 
and purports to state the "rule of succes- 
sion.” The text, therefore, dearly refers to 
partition after the father’s death. Dattaka 
Chandrika (Setlur’s translation, page 444), 
plaoita 17, 18, says: "in default of him 
( Aurasaputra), he (Dattakaputra) is entitled 
to the whole.” See also Dattaka Mimamsa, 
seotion 5,plaoitnm 42. 

Mr. P. Narayanamoorthi , for the Re’ 
spondents. — The ohapter of the Mitakshara 
proceeds to 6tate the rule of distribution 
(* * *) of property (* # ) and 

6rst deals with unobstructed (* * *) 

property. The other kind of property 
(* * *) is dealt with in the next 

ohapter. The first ohapter is only a 
declaration of rights, and seotion 11 deals 
with the rights inter se among collaterals. 
There is neither reason nor principle to 
restrict its application to oases where the 
father is dead. The sections are general. 

The reason of the rule in the present 
oase is the superior religious benefit that 
oan be derived from an Auraea son. Manu, 
therefore, gives the whole estate to him 
and awards only maintenance to the Dattaka 
son. Chapter IX, Sloka 163. Though the 
rule is obsolete, the reason subsists. To the 
same effeot is Dattaka Mimamsa, seotion 5, 
plaoitum 42. Mitra in his book on Joint Pro- 
perty and Partition, Tagore Law Lectures, 
makes it clear at pages 355, 357, 359. 
See also the texts of Katyayana, Vasishta, 
and Budhayana cited in the Smriti 
Chandrika. See also Sirkar on ‘Adoption,’ 
page 401. 

The principle of the reduced share has 
been approved and adopted in Appeal No. 104 

(3) 34 Ind. Cas. 10; 43 0. 944; 20 0. W. N. 489; 23 
0. L. J. 372. 

(4) BO Ind. Cas. 457; 30 M L. J. 6H$ 17 A. L. J. 
622; 21 Bom. L. a. 496; l U. P. L E- lP 0.) 39; 
(1919) M. W.N. 313; 10 L. W.339; 24 0. W. N. 67; 
40 I, A. 97| 43 B. 778j 27 M. L. T. 47 (P. 0./. 
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of 1914 (unreported); Karuturi Gopalan v. 
Karuturi Venkata Raghavulu (5). The property 
in question in Gungadhar Bogla v. Hiia Lai 
Bolga (3) wa 9 Stridhan. Nagindas Bhugwandas 
v. Bachoo Rurkissondas (2) is a oase of 
competition re collateral succession. Pratap • 
sing Shivsing v. Agarsinghji Raisinghji 
(4) follows the same rule. See also 
Narasimhappa v. Ohinna Kenchappa (6). 

Mr. T. M. Ramaswam * Aiyar, in reply. — 
N arasimhappa v. Ohinm Renchappi (6) and 
Appeal Suit No. 104 of 1914 do not at 

all discuss the point. Pratapsing 

Shivsing v. Agarsinghji Raisinghji (4) is 
in point. It is not a oase of collateral 
succession. There oan be no question of 
principle in the oonstruing of express texts 
of Hindu Law. 

JUDGMENT.— This is a suit for parti- 
tion. The 1st plaintiff is the father and 
the 2nd plaintiff is bis natural born son. 
The 1st defendant is his adopted son and 
the 2nd defendant is the son of the adopt- 
ed son. The question for consideration is, 
what is the share to which the 1st defend- 
ant, the adopted sod, is entitled when a 
suit is brought for partition and the 

father is a party to that suit. A question 
was raised which is referred to in the 
written statement that, as before . the 
birth of a second sod, there was an 
award of arbitrators settling the disputes 
between the 1st plaintiff and the 1st 

defendant, a decree should be passed in. 
pursuance of that award. The first issue 
related to that contention. The faots relating 
to that issue are these. The adoption of the 
1st defendant was made in 1887 w*[ 0n 
the 1st plaintiff’s first wife was alive. She 
died in 1888. First plaintiff contemplated 
marrying a second wife. Thereupon , t ® 
natural father of the 1st defendant rais 
disputes and asked that before the 
marriage was performed, the share of t e 
1st defendant should be set apart. . It. 18 
said that, in consequence of this objection 
by the natural father of the 1st defendan , 
the arbitrators settled the shares of t 0 
1st plaintiff and the 1st defendant. I he 
Diatriot Mansif was of opinion that, as 
the award was not made a decree o 
Court and as it was not registered, i 

(6) 31 Ind. Cm. 674; 29 M. L. J. 710; 40 M. 6ft* 

(6) 38 Ind. Oac. 244. 
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was Dot receivable in evidenoe; but he gave to 
the two plaintiffs and the 1st defendant a 
third share each in the property. He relied 
upon the deoision in Rayi v, Subbaraya (7), 
whioh has sinoe been overruled by Karuturx 
Oopalan v. Karuturi Venkata Raghavulu 
(5). The Munsif also stated in his judg- 
ment that the genuineness of the award 
was ^ not admitted by the plaintiffs. 
Against the deeree of the Munsif there was 
an appeal to the Subordinate Judge. A 
memorandum of objeotions was also filed by 
the defendants. In that memorandum there 
is no olaim that they should be given a 
half share under the award. The Sub- 
ordinate Judge oame to the conclusion that 
the share to whioh the 1st defendant 

was entitled was l/9th of the property. 
Against this finding this seoond appeal has 
been preferred by the defendants. Mr. 
Krishnaswami Aiyer argued that the con- 
clusion some to by the lower Courts that 
the award is not receivable in evidenoe was 
wrong and that his clients were entitled 
to a finding whether the award was 
genuine or not, and to a decree in pur- 
suance of that award. He considered that 
the appellants oould not olaim one-half 
of that property as there was no memo- 
randum of objections in the lower Appellate 
Court, but argued that he is entitled to 
rely upon the award for the purpose 
of seouring the decree of the Dis- 
tnot Munsif. We have come to the 

oonolnsion that it is not open to the 
appellants to rely upon that award. The 
genuineness was disputed. There was no 
attempt made in the lower Appellate 
Court to base any olaim upon the award. 
We have no affidavit before us by the 
appellants or by their Pleader that this 
question was argued in the lower 
Appellate Court. Under the oiroumstances 
we are of opinion that the defendants 
gave up their right under the first issue. 
As was held by the Judicial Committee in 
V'^fttXaranmha Naidu v. Bhasyakarlu 
. M U). on a question of disputed facts 
it is within the competence of the Pleader 
or parties to the give up an issue, that is 
what seems to have happened in the lower 
Court. We are not prepared to remit the 
issue for a finding as to whether this award 

' (7/ 7 M. 233. 


was genuine or not. 

Now we come to the main question in 
the ease and that is, what is the share 
to whioh the 1st defendant is entitled 
where a suit is brought during the life- 
time of his adoptive father for settling the 
shares. There can be no doubt that if 
Mann’s Text in Chapter IX, Sloka 163, is 
to be applied literally, the 1st defendant 
will be entitled to nothing more than 
maintenance. But Vignaneswara, in com- 
menting upon Tagnavalkya’s text, points 
out that this rule must be restricted 
to cases where the adopted son is 

not a good man. Sinoe that time three 
Srorithi writers at least have laid down the 
rules as regards the shares of the adopted 
son, Vasistha, Katyayana and Budhayana. 
All of them say that the adopted son, if 
a son is born to the adoptive father after 
the adoption, is entitled to fth share. In 
this Court it has been consistently held 
that the meaning of that text is that the 
property should be divided into five shares, 
four of whioh will be taken by the Aurasa 
son and one will be taken by the adopted 
son. The contention of Mr. Krishnaswami 
Iyer was that this rule, being a restric- 
tion upon the natural rights of a son, 
should be oonfined to oases where there is 
a partition between the brothers— between 
the adopted son and the natural born son, 
and should not be applied to oases where 
a suit is brought by the father to divide 
the property. He relied for this conten- 
tion upon the latest pronouncement of the 
Judicial Committee in Pratapsing Shiv- 
sing v. Agarsinghji Baisinghji (4), where 
their Lordships point out that the adopted 
son, ordinarily speaking, is in the same 
position as a natural born son. That 
observation was made regarding the right 
of maintenanoe; it was held that the faot 
that a person is adopted will not 
deprive him of the right. The learned 
Vakil also relied upon two other cases 
Nagindas bhugwanlu v. Barhoo Rurkissondas 
(2) was a case where the question was 
what was the share to whioh the adopted 
son was entitled to in oases of collateral 
succession. The adopted son and the natural 
born son were the only two heirs who 
wore alive when the suooession opened and 
it was held that the text of Vasistha was 
not applicable to such a oaae and that 
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both the pone were entitle to the inherit*- 
ree in equal rmie^ies In G unga ihar Rogh v. 
JJira Lai B< gla (3) which related to the Sri- 
dhanam of a Btep-mother, both WW r'ffe and 
Mook*rjee, JJ., point onfc that the exception 
should be confined within proper limits 
and shoold Dot be extended to oases of 
Stridhana succession. From these observa- 
tions Mr. Krishnas^ami Iyer contended 
that the injunction of Vasietha at odd be 
onnfined to oa-es where the suit, is fcr mght 
by a natural born eon affairs! the adopted 
Bon or vice versa and should not be extended 
to oapea where the suit is instituted in the 
lifetime of the father. On principle there is 
no reason why euoh a limited application 
should be ffiven to the text of Yasiatha 
or Bodhayana or Katyayana. In two 
oases of this Court the matter 69ems 

to have been taken for granted that 
even if such a suit is brought during 
the lifetime cf the father, the text of 
Vasistha will ba applicable, Nar-simhappd v. 
Ohinna Kenchappa (6) and Appeal No. i 04 of 
1914. But in those oases there was no discus- 
sion upon this point. Aud naturally the 
learned Vakl for the appellants contended 
that the decision is n jt binding upon him. 
We have, therefore, considered the text of 


titioo af l er the death of the father are 
considered and the other sections 4, 5, 6. 7, 8, 
9 and >0 deal with matters wbioh would be 
applicable to both classes of partition- 
partition during the lifetime of the father 
and partition after his death. Section 11, 
in which the question as to the light of 
the adopted son when he is in competition 
with a natural born son is dealt with, 
must also be regarded as belonging to 
the same oa f egory as sections 4 to 10, 
which hava all a general application without 
reference either to the question of partition 
after the death of the father or parti- 
tion before his death. There is no reason 
for saying that the text applies only to 
esses of partition after the death of the 
father. No doubt the language in Sanskrit, 
to whiob Mr. Ramasawmi Iyer drew our 
attention in reply, fuggests that the com- 
mentator contemplated a state of things 
existing after the death of the father. But 
that, would not show that this text is 
solely to be applied to oases where par- 
tition takes place after the death of the 
father and not during his lifetime. After 
dealing with this portion of Yagoavalkya’s 
Tex* - , Vignanesvara begins the next head 
of disoussion, viz., obstructed properties. 


the Hinda Law with some care and we are Wnat has been laid duwn in the two 
glad to say that cur conclusion is in oases decided by the Judicial Committee and 
accordance with the decision oon e to in by the Cal u'ta High Court relates to the 
the two oases already cited. As was second head of discussion, obstructed property, 
pointed out by Mr. Narayanamurthi for lb was held ia these oases that there is 
the respondents, in this portion of Mitak- no reason for applying section 11 to 
shara in section I the whole discussion subjects oovered by Chapter 2. In our opinion 
begins with a definition of Daya. The we will be doing no violence to the canon 
author fays that properties are of two of interpretation suggested by the Judicial 
kinds , obstructed property and urob- Comm ttee and by the learned Judges of 
struotfcd property. F,r*t of all he deals the Calcutta H'gh Court by applying 
with the unobstructed property and then the rule in section 11 to oases of partition 
deals with obstructed property. The rules during the lifetime of the father, beoause 
relating to partition are all contained in section 11 is germane to the discussion 
the sections dealing with unobstructed relating to unobstructed property. In the 

property. Here again, we must observe Dattaka Chandrika, the Dattaka Mimamsa and 

that the seotions are not to be found in the Siraswathi Vilasa, the rnle of Vasistha 
Vignaneswara*® commentary, but they were is quoted as of general application to 
imported by Mr. Colebrouke who has very care- all oa^es of partition. The principle under* 
fully analysed the commentary and has lying the tex l s i< that in the partition 
given beaoiags whioh he thought were of the patrimony inter se between the 
appropriate for the subject, m-at'er members of the family the adopted son 
discussed. In the 1st olau-e of seociou 2 ia ooly entitled ta a limited share. In 
the rules relating to partition during the the case of collateral succession. his share 
lifetime of the father are considered, is asj extended as that of a natural burn 
In eeotion 3 the rules relating to par- sou. Aosording to Bodhayaua Sufcram the 
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adopted child has to give and provide at 
the time of adoption that he would not 
olaim more than a fourth share of his 
father’s property if a natural sod is horn. 
For these reasons we are of opinion that 
the lower Crnr l s were right in holding 
that Vasisfcha’s text is applicable to the 
present oase. Applying that rule, the 
father aDd the natural son would between 
them be entitled to e^ght shares and the 
adopted son to one share in the property. 
We dismiss the speond appeal with 
eosts. 
m. o. p. 

AppeaVditmiteed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1887 

rp 1918. 

November 11, 1919. 

Fretent : — Mr. Justice Beaohoroft. 

EPASAN ALX — Plainuff — Appellant 

t ersus 

RAM KUMAR DE — Defendant 
— Respondent. 

Lease— Contract for renewal oj lease — Specific per. 
formance, suit to enforce —Terms of renewal— Decree 
imposing conditions— Appeal — Non-compliance with 
conditions, effect of —Appeal, second— Inconsistent plead • 
ings, whether permissible. 

Where a lease contains a stipulation for renewal, 
the tenant is entitled, in the absence of other fact*, 
to a renewal on the original terms contained in the 
lease [p. 377, col. ).] 

Where a decree imposes certain conditions rn the 
plaintiff and provides for the dismissal of the Ruit 
in default of his complying therewith, the mere 
foot of his failure to comply would not deprive 
him of his right to appeal against the decree, [p. 377, 
ool. 1.] 

Where in a suit for the specifio performance 
of a oontraot for the renewal of a lease the plaintiff 
in his appeal to the lower Appellate Court take* up 
a certain line in his grounds of appeal as to the 
terms on which the lease shonld be renewed, he 
oannot in second appeal be allowed to adept a 
different line. [p. 377, col. !.] 

• Appeal Against the decree of the Addi- 
tional Subordinate Judge, Chittagong, dated 
the 22nd of June 191 i, reversing that of 
the Munsif, 2nd C< urfc at Saikauia, dated 
the 28th April 1917. 

FACTS apear from tbe judgment. 

Rftbu Poresh Chandra Sen, for the Appel- 

^ I • 


*75 

Knt-. — T^e nlainh'ff is tl e appellant 
Tie apeal arises opt of a suit for specific 
performance of a contract, tie, to renew 
the lease, on its expiry, on the former 
terms. The first Court dismissed the suit 
on the ground that as the price of paddy 
has increased, the rl ‘intiff can have the 
lease renewed only at an enhanced rate of 
rent. On appral the learned Subordinate 
Judge, decreed the suit, holding upon a 
construction of tbe lease that tbe plaintiff 
was entitled to a renewal on the paddy 
rent only and not on its price. The 
stipulation in tbe lease was that the 
plaintiff would, on the expiry of tbe term, 
be entitled to take re-settlement of the land. 
My contention is that I am entitled to a 
renewal on the same terms in the absence 
of a covenant stating the terms of the 
renewal. Refers to Secretary of >t ‘te for 
Iniia v. T)'g>mbir Nanda (1), Secretary of 
Sta f e fo r India v Siba / Jana (2), Secre- 
tary (f ttal* for I -din v Fmb°s (3). 

Babu Clinru Chandra >eu (with him Babu 
Vhirendranoth Bcgchi ), f jr the Respondents. — 
My preliminary objection is that the appeal 
is infrnotuous as there were two suits 
one by the plaintiff and the other by the 
defendant-landlord for ejectment of the 
plaintiff tenant. The Court of Appeal below 
decreed the latter suit also. Further the 
lower Appellate Court in decreeing the 
plaintiff's suit also directed him to deposit 
rent in arrears within a certain time, which 
the plaintiff has failed to do. He has 
merely deposited rent for one year and has 
afterwards file! this appeal. 

As regards the merits I submit the land- 
lord has proved a distinct oontraot, vie., that 
tbe plaintiff would be entitled to take re- 
settlement according to the prevailing rate of 
rent. My point is that I oan accept the paddy 
rent or its price as it obtains at present in 
tbe market. The prioe of paddy could 
not be fixed in perpetuity as tbe lease was 
for nire years. My second point is that 
the appellant, having failed to comply wi»h 
the Subordinate Judge’s order, is not entitled 
to aproil to this 0 urfc. has not obieofc- 
ed to that portion of the order at all. 
His appeal mainly relate? to the question 
of tbe prioe of paddy. 

(1) 45 Tiul Cas QW, 27 C L J. 413: 46 C. 163. 

(2) 45 1ml. Cea. y83*, 27 C. L. .1. 447. 

W 17 lad, Cm.' 180» 16 0. \ j . J. 317. 
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Baba Poresh Ohandra Sen, in reply. — As 
regards the ejeetment suit, it wae deoreed 
by the first Court, but dismissed by the 
lower Appellate Court. As regards the 
learned Subordinate Judge’s direotion in 
the decree, I would contend that when I 
have paid rent for the last two years, it 
is to be presumed that I have also paid 
rent for the first year out of Court. I 
submit my right of appeal to this Court 
cannot be lost on that ground inasmuch as 
I have appealed against the deoision of 
the lower Appellate Court as a whole. 

JUDGMENT. — The appellant is the 
plaintiff. He brought a suit for speoifio 
performance of a contract for renewal of a 
sub-lease under the defendant. The plaintiff 
originally took a lease for nine years 
running from the 15th of Bysakh 1268 
M. E. On the expiry of that lease a 
question arose as to the renewal of the 
lease. The Munsif held that the plaintiff 
was not entitled to speoifio performance, the 
plaintiff’s claim being for renewal at the 
original rent. On appeal the Subordinate 
Judge deoreed the plaintiff’s suit for speoifio 
performance subject to oertain conditions, 
but on terms whioh were not altogether 
to the liking of the plaintiff; and he has 
appealed against the deoision of the Sub- 
ordinate Judge. The original lease took a 
form often to be found in old leases. It 
set out that the rental was to be 200 
arts of paddy or Rs. 48, and as regards 
the renewal there was a clause that on 
the expiry of the term, the tenant would 
get a re settlement of the land. Leases 
of this class have often been before this 
Court where questions have been raised as 
to the meaning of the lease, namely, 
whether the rent payable is the money 
value set out in the lease as the equiva- 
lent of the produoe rent or whether the 
produce rent is the starting point and 
the money value is to be fixed from 
time to time according to the value of the 
produoe at the time of the snit, and the 
views taken by the Court have not always 
been identical. What is the exact meaning 
of the lease in the present instance is not, 
however, material and I don’t propose to 
offer any opinion upon it although the 
lower Appellate Court seems to have been 
led to do so, because in the present suit, in 
which the question simply ia what are to 


be the terms on whioh the lease should 
he renewed, the question whioh arises is 
whether the terms of the original lease are 
to he introduced, and not what is the 
meaning of those terms when they are in- 
troduced. If there is any dispute as to 
whether the rent payable is to be 200 
arts of paddy or Rs. 48 in the alternative, 
that is a matter whioh can only arise in 
eome other puit, The present question is 
merely what are the terms on which the 
lease is to be renewed. The case has been 
somewhat complicated by the procedure 
followed in the course of it in the lower 
Courts. A question was raised before the 
Munsif as to there having been a con- 
temporaneous oral agreement not inconsist- 
ent with the terms of the lease, by whioh 
it was agreed between the parties that on 
the expiry of the lease, the lease must he 
renewed at the rent prevailing as regards 
suoh leases. The Munsif found that such 
an agreement had been made by the parties. 
When the matter went in appeal before the 
Subordinate Judge, no reference appears to 
have been made to this contemporaneous 
agreement at all, but the learned Judge 
referred to an offer whioh the landlord 
made, namely, that be was prepared to 
renew the lease at the rate of 200 arte 
of paddy. The tenant was apparently 
prepared to accept this, provided the al- 
ternative price of Re. 48 was also added 
in the lease. That the landlord would 
not agree to, and the learned Subordinate 
Judge remarked that it was inequitable 
that the original price of paddy in 1268 
should be reproduced in the lease and be 
ordered a renewal of the lease on the 
terms of 200 art# without giving the value 
of the paddy in the alternative. The 
practical result is that the learned Judge 
insisted in effect, though not in form, on 
the tenant’s accepting the offer of the 
landlord which, in fact, be never did 
acoept, because he only f accepted 200 arie 
of paddy as rent subject to the value of 
Rs. 48 also being entered in the lease. 
This would have raised considerable 
difficulty and would probably have com- 
pelled a remand to the lower Appellate 
Court to express an opinion on the truth 
of the allegation that there was a con- 
temporaneous oral agreement but for a 
certain ground of appeal . raised, in the 
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plaintiff took np a line inconsistent with 
the line whioh he now follows. In the 
memorandum of appeal in the lower 
Appellate Court one of the grounds taken 
by him was that the Oonrt ought to have 
fixed a proper rate and ordered a renewal 
of the lease. Now he takes a ground 
whioh is entirely different and says that 
the Court was bound to reproduee the 
whole of the terms of the lease as they 
originally stood in 1268. It is well known 
that in the absense of other faots if there 
is a stipulation for the renewal of a lease, 
the tenant is entitled to a renewal of the 
lease on the original condition, and, in 
ordinary eiroumstances, in the absence of 
other considerations, the tenant would 
have been - entitled to a renewal 
of all the terms of the lease on that 
principle, but in view of the line whioh 
was taken in the grounds of appeal in 
the lower Appellate Court I do not think 
he can now be allowed to take a line 
whioh is quite inconsistent with the line 
then taken, when he suggested that the 
Court ought to have renewed the lease 
on reasonable terms. That being so, I 
think the order made by the learned Sub- 
ordinate Judge must stand, for it oannot 
be said that it was unreasonable to fix the 
rent at the original paddy rate. 

A point was raised by way of preliminary 
objection that the appellant had not earned 
out certain conditions whioh were attaohed 
to the Court's deoree and that a failure 
to observe those conditions resulted accord- 
ing to the Court's order in a dismissal 
of the claims and in giving khas possession 
to the respondent. The eonditions imposed 
were that the rent up to the year 1279 
M. E. was to be paid; and it is alleged 
that although the tenant-appellant has 
paid the rent of 1279, the rent for the 
previous years remains duo. It seems to 
me that this preliminary objeotion must 
not be allowed to stand, whether it be a 
fast or not that the appellant has not 
paid the rent previous to 1279. The 
oonditions are in these terms: “In case 
the appellant fails to make the deposit 
and to agree to take a sub- lease on the 
above terms, his olaim for specific per- 
formance of the lease will stand dismissed 
and the respondent will get khas posses- 


sion.” The appellant had his right of 
appeal against the terms imposed by the 
Court in the oase. The lower Appellate 
Court ordered that his olaim would be 
dismissed if he failed to do two things* w«. t 
make the deposit and agree to take a 
sub-lease on certain terms. As he had a 
right of appeal against part of the condi- 
tions, namely, the agreeing to take a sub- 
lease on certain terms, I do not see how 
he can be bound by the lower Courts' 
order even if it be a faot that he did 
fail to make the deposit. Tbe appeal is 
accordingly dismissed and the oondition 
which was imposed by the learned lower 
Appellate Court will be reproduced in the 
deoree of this Court, allowing the appellant 
a month’s time to make the payment if 
not already made to date from the date 
of the receipt of this Court’s order in the 
lower Appellate Court. The respondent 
is entitled to his costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Ciyil Appeal No. 1901 of 1918, 

August 7, 1919. 

Present : — Mr. Justice Spenoer and 
Mr. Justice Bakewell. 

CHODAVARAPU NARAYANA ROW 

AND OTHERS — DEFENDANTS — APPELLANTS 

versus 

OHENNURU VENKATASUBBA ROW 

— Plaistiff — Respondent. 

Specific Relief Act (1 of 1877), s. 23— Transfer of 
Property Act (IV of 1882), 8 . 55 (1) f d) — Guardian 
and minor— Agreement by guardian for purchase of 
land— Specific performance, suit for, by minor on 
attaining age, maintainability of. 

It li not within the oompetenoe of the guardian 
of a minor to bind the minor or his estate by a 
contract for the purchase of immoveable property 
and as the minor is not bound by the contract 
there is no mutuality and the minor oannot sue for 
ipeoifio performances of suoh a contract on attaining 
majority, [p. 879, col. 1.] E 


OHODAYAEAPU NARAYANA SOW V. OHINNURU T1NKATAHUBBA ROW. 

lower Appellate Court, in whioh the 
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JJtr Sanrarjan r. FakhruAdin Mahomed C^oicdhuri, 
13 Ind. Cas. 33 ; :-T> (J. 232; 21 M. L. .1. lift..; H O. 
W. v. 74; *912) M. W. N. 2*> : 9 A. L J. 33: 15 0 L. 
J. 69: 14 Bom. L. R. 5 .11 M. L. T. 8; 39 I. A. 1 iP. C. , 
followed 

Knshiui Aiyar v Shma'nna, 17 Tnd. Cas. 4 Q 7: ‘.3 M. 
L. •!. HI Oat p H ! 6; 1 1 *12. »M. W. N. 1 18 J , not followed. 

Second appeal against the decree of the 
Conrt of the Temporary Subordinate Judgo f 
Masulipataro, in Appeal Sait No. 217 
of 1917 (Appeal Suit No. 234 of 1917, 
District Court, Kistna), preferred against 
the decree cf the Court of the Distriofc 
Munaif, Alasulipatam, iu Original Suit No. 27 
of 1 9 i 5. 

FACTS. — A decree was passed in favour 
of a minor. The executors under the 
Will of the minor’s father purchased 
certain properties from the judgment-debtors. 
The deed was not registered. Oo the 
minor’s attaining age, after a lapse of 
about ten years, he brought the present 
suit for getting the deed registered. The 
suit was decreed by the lower Appellate 
Court, reversing the decision of the trial 
Court. 

Mr. P. Naraynnamurti, for the Appellants. — 
This is a suit for specific performance. 
The plaintiff was not a party to the 
oontraot nor is he the representative-in- 
interest nor the principal of ary party 
thereto, as required by section 23 of the 
Specific Relief Aot. So the suit does not 
lie. Mir Sarwanan v. Fakhruddin Mahomed 
Chowdhuri (1). It is not within the compe- 
tence, either of the manager of the 
minor’s estate or of the guardian of the 
minor, to bind the minor or the minor’s 
estate by a oontraot for the puroha s e of 
imm< viable property. S e also Hvgh'na 
Chonar v. Srinivasa Rrgha a Chariar ^2), 
Krishna Aiyar v ohurnunnu ( i). 

Further there has been no legally con- 
stituted guardian in the present case. The 
Will has made them executors and nothing 
more. The mere faot that they lepresented 
the minor in the suit is not sufficient. 
Even if sufficient, sanction of Court should 
have been taken. 

O' IRTxid Can 331: POO 23’- 21 ML. .T 
16 0. W. X. 74 : 1012 M W N 22; 9 A L .T. .33:15 
O. L .1. 69; 14 Bom. L. R. P; 11 M. L. T. 8; 39 I. A. 1 
(P. O.L 

'21 F6 Tnd C as P91 : 40 M. c 08 at pp. 3*3, 320, 
31 M L. J. f-75; 20 M. L. T. 407; (101*1 2 M. W. N. 
863. 

• (8 17 Tnd. Cas. 497? 23 H. L- J. 6 U at p 616 
(1912) M. W. N. 1188. 


Ths suit is time-barred under Article 113 
of the L mitation Aot, as it is brought 
more than three years from the time when 
the right aoorued. 

Mr. V, Ramidoss, for the Respondent. — 
The suit is not one for specific performance 
but for getting a document registered. See 
toe distinction given by rules 32 and 34 of 
Orier aXI, Civil Procedure Code. So no 
question of mutuality arises. Even otherwise 
the minor is the principal for the party 
to the oontraot. And so, section 2'3 of the 
Specific Relief Aot is satisfied. Farther, 
possession has been with me and everything 
has been dene to complete my title exoept 
the formality of a registered deed. So 
the question of mutuality wbioh turns upon 
the assumption of oontraot of sale does 

not apply. Sde Rughava Ohariar v, Srinivasa 
Rcghava Ohariar (2). 

Further I submit that the executors 
Wf r» legally constituted guardians under 
the Wiil as rightly oonstraed. That was 
also reoognised by the Courts subsequently. 
Sanction of Court is not necessary for a 
purohase which is for the benefit of the 
minor. The rule is intended only for the 
protection of the minor. 

See Heliluddin Mia's Wife v. Janaki 
Xoti Siren (4), Babu Ram v. Saidun . 
nissa (5), Hem Chandra Sarkar v. Lalit 
Mohan Kar (o), Nur Balthsh v. Rukum Singh 

V' /• 

See also Bannerjea on Speoifio Relief, 
page 352. 

1 he test is whether mutuality is essential 
to the validity of the transaction. I submit 
tua; it h o i, in the present case. Mmia 
honan v terumal honan (o). 

Article 113 of tbe Limitation Aot re- 
quires a demand and refusal. The demand 
and refusal were within three years of 
suit. The suit is, therefore, in time. 

JUDGMENT. 

Spe.nobr, J. — The facts of this case, so 
far as they are neoe^siry for the disposal 
of th'S seocni appeal, are as follows: — 

In U'Oj fche maoagsrs of the defen laate’ 

(4) 40 Tnd Cas 490; 2 3 0 W. N. 477. 

(ft. 10 Ind. as 9 6. 35 A. 49.4; , i A. L. J. 783. 

6) L4 Ind. Cas. 516; ;6 0. L. J. 637; lC 0. W. N. 
715. 

(7)11 Ind. Cas. 734; 8 A L. T. 754. 

(8; 26 lad Cas ]195; 37 M. 890 , 
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undivided family sold oertain lands 
to the testamentary guardians of the 
plaintiff, who was then a minor, the 
oonsideration being the discharge of a 
eertain mortgage debt then due by the 
defendants’ family under a mortgage deed 
executed in favour of the plaintiff’s adoptive 
father. In accordance with the agreement 
of sale possession was then given of the 
prooerty and the plaintiff claims to have 
held possession ever since. A sale deed 
was also drawn up but not registered on 
account of some verbal defects. A suit 
to enforce registration would now be long 
out of time if brought uuder section 77 
of the Indian Registration Act (Aot XVI 
of 1903). This suit was instituted in 
January 1915 for speoifio performance, the 
prayer in the plaint being that the defend- 
ants be directed to execute a proper re- 
gistered sale-deed in favour of the plaint- 
iff in respect of the immoveable property 
mentioned in the sohedole and to pay the 
plaintiff’s oosts of tbe suit. 

Before the institution of this suit the 
plaintiff attained his majority. The defenoes 
to the suit inter alia were that specific 
performance could not be enforced against 
the defendants for want of mutuality and 
that the suit was time barred. The District 
Munaif found for the defendants on these 
two points and dismissed the suit. Oa 
appeal the Temporary Subordinate Judge 
reversed the District Munsif’s decision and 
entered judgment for the plaintiff. 

On the first point I think that the 
Privy Council decision in .Mi r Sarwarjan 
V. Fakhruddin Mahomed Ohoirdhuri (1) is 
applicable to the facts of this case and 
decisive. Their Lordships observed at page 
2 17 * that it was not within the competence 
of a guardian of a minor to bind the minor 
or the minor’s estate by a oontract for 
the purobase of immoveable property and 
they were further of opinion that as the 
minor in that case was not bound by the 
oontract, there was no mutuality* and that 
the minor, who had at the time of the 
suit Reached his majority, could not obtain 
speoifio performance. 

Section 21 of the Specific Relief Act, 
I of 1877, declares who may obtain 
speoifio performance of a oontraot and in- 
cludes in the list an y party to th tf oontraot 
’ •Page of 89 0.— id. 


an 1 the representative in-interest or the 
principal of .any party thereto. The plaint- 
iff in this oss s was not a party to tbe 
oontract for purohase, nor is he the re- 
presentative-in-interest of his guardians, 
nor can they be striotly called his agents 
because agency implies contracting power in 
the principal, and the plaintiff, being a minor, 
was incompetent to contract at the time 
the contract was made by his guardians. 

An attempt has been made in this Court 
to distinguish Mir Sarwanan v. Fakhruddin 
Mahomed Ohoiodhuri (l) on the grounds 
(l) that the guardian in that case was the de 
facto guardianof a Muhammadan, and (2) that 
the performance that is sought to be enforced 
in the present oaee is the performance of 
a statutory duty under eeotion 55 (d) of 
the Transfer of Property Aot (IV of 1882) 
rather than the terms of any particular 
contract. The answer to this is that the 
want of mutuality between the parties to 
the suit and not any want of validity in 
the Ruardiao’s appointment was the ground 
of Lord Maonaghten’s decision, and second- 
ly, although certain liabilities are imposed 
by Statute upon buyers and sellers, these 
are obligations that flj* from tbe con- 
tractual relations between the parties and 
do not ex ’’s'. independently of their oontraot. 
Thtse piovisions are intended by the Legis- 
lature to be terms implied in every con- 
tract of this description, unless there is any- 
thing stated to the contrary. The oaseof Mir 
Sarwarjan v. Fakhruddin Mahomed Ohoiodhuri 
(1) has beeu considered in a decision of 
this Court in Krishna Aiyai v. Shamanna (3) 
With due respeot, I oonfess I am arable 
to f o' 1 j /v the reasoning of the learned 
Judges who decided that o ise. I do not 
oonsider that any analogy oan be drawn 
between a oontraot made by the guardian 
of a minor and one made by the manager 
of a joint family, who ha* the power in 
oase of family necessity to convey away 
the interests of himself and other members 
cf the family. A oontraot made by the 
manager of a joint family may be specifically 
enforced against him and he may be 
oompdled to exeioiae his power of con- 
vejauce without the other members of the 
family being parties to the oontraot or to 
the conveyance. A completed oontraot in a 
minor’s favour stands on a different footing. 
A minor may enforce a sale or a mor$- 
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gage exeaufced in his favour, see: Bhaggabhor 
Mondal (Hart Mohan Mondal ) v. Mohini 
Mohan Banerjee (9) and Baghava Okariar v. 
Srinitasa Raghava Ohariar (2), although as 
pointed out by the learned Chief Justice, the 
minor may not be entitled to sue the mort- 
gagor on the personal covenant to pay. That 
a minor’s guardian oannotlimpose a personal 
liability on his ward by contrast was again 
emphasised in the judgment of the learned 
Chief Justice in Batchu Ramajogagya v. Vajula 
Jagannadham (10) and there oan be no 
doubt that the covenants, the speoi6o 
enforcement of whioh is intended in the 
Speoifio Relief Act, are all personal. In 
the present case the Subordinate Judge 
wa9 undoubtedly wrong in treating the 
transfer as complete even before the execu- 
tion of a registered document. He said it 
was completed for all practical purposes ” 
by the payment of the price and delivery 
of possession. The provision in the second 
paragraph of section 54 of the Transfer 
of Property Act (IV of 1882) oannot be 
so easily avoided. On the above ground 
alone I think that the present suit must 
fail and I do not think it necessary to 
express an opinion on the question of 
limitation. I have only to observe that 
6eotion 55 (d) of the Transfer of Property 
Act makes it the duty of the buyer to first 
tender • to the seller a proper conveyance 
for execution at a proper time and place 
and on the findings of fact whioh are 
before us in second appeal, it is impossible 
to say that this has ever been done. The 
appeal must be allowed and the deoree of 
the Distriot Muhsif restored with costs 
here and in the lower Appellate Court. 

Bakkwkll, J. — I agree. 

m. c. p. 

Appeal allowed. 

(9 33 Ind. Cas. 994; 22 C. W. N. 130. 

(10) 49 Ind. Cas. 672. 42 M. 185; 26 M. L. T. 23- 
9 L W. 229; 36 M. L. J. 29; (1919j M. W. N 148 
(P. B.). 
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GOPALAN NAYAR and others — Defend- 
ants Nos. 3 to 45 — Respondents. 
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KUNHAN PISHAROTI and others — 
Defendants Nos. 1, 2, 5 to 8 — Respondents. 

In Second Appeal No. 1083 of 1917 
ACHUTHA PISHAROTI and others — 
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Malabar Law and usage — Karamkari and adima- 
yarana tenures in South Malabar, incidents of — 
Resumption on alienation, right of landlord to — 
Forfeiture, waiver of, effect of— Estoppel — Evidence 
Act (I 0/1872^, s. 116 — Custom, proof of, requisites of 
Judicial decisions and Sudder Court proceedings, 
value of, to prove custom — Burden of proof — Custom, 
existence of, whether question of law or fact — Appeal, 
second, whether lies— Partial alienation, effect of, 
where tenure inalienable— Limitation Act (IX of 1908), 
Sch. I, Art. 143 — Forfeiture, accrual of— Cause of 
action — Limitation, commencement of — Resumption 
and inalienability , distinction between. 

Thera is no custom in force in Sonth Malabar 
entitling a landlord, in caseB of Karamkari and 
Adimayavana tenures, to resume the holding on 
alienation thereof by the grantee, [p. 4CO, col. 1; p. 
40), col. l.J 

The Sndder Coart proceedings of 1856 and judicial 
decisions generally, howsoever they are entitled to 
respeot, are not conclusive on the legal incidents 
of a tenure and shonld not be given undue weight 
in the face of evidence as to custom, [p. 399, coL 2j 
p. 401, col. 2.] 

VenTtatagiri Pattar v. Manavikrama, 40 Ind. Cas. 
769; (1917; M. W. N. 419; 6 L. W. 114, doubted. 

Achutha Menon r. Sankara n Fair, 12 Ind. Cas. 
1C07; 36 M. 360; 22 M. L.J. 118; 10 M. L. T. 621. 
(1911) 2 M. W. N. 629 and Theyyan Nairr. Z amorin of 
Calicut, 27 M.202, distinguished. 

Per Krishnan, J — The ignorance of a grantee’s 
assignees as to the inalienability and liability to 
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forfeiture of a tenure, for whioh the landlord ia 
not responsible, oannot raise any estoppel against 
him nor can the fact that he did not enforce his 
•right of forfeiture at any prior period bar his right 
or raise any estoppel against him. [p. 382, ool. 1.] 

The inference of prima facie inalienability from 
the right of reversion in the landlord is not a 
necessary or valid inference at all, nor does a 
permanent right of cultivation imply inalienability, 
[p. 388, ool. 1 .] 

The only safe method to find out if any particu- 
lar right is a customary inoident of a tenure is 
to take evidence of oustem, in the absence of 
authoritative rulings or statements about it. [p. 384, 
col. 1.] 

Where inalienability and liability to forfeiture 
are set up as incidents of a tenure, it is for the 
landlord to prove them, as prima facie all property 
should be taken as alienable, [p 384, col. 2.] 

Prima facie, alienation of any portion of a holding 
would offend against the rule of inalienability, if 
there is one; and, unless it can be shown that 
under the very custom which imposes the rule of 
inalienability the rule does not apply to partial 
alienations, it must be held that a partial alienation 
will be sufficient to work a forfeiture, [p. 386, col. 1.] 

Dasserathy Huri Chunder Mahapattra v.Ramakrishna 
Jana, 90. 526; 13 0.L. R. 114, Birendra Kishore Manikya 
v. Bhubanesxsari, 16 Ind. Cas. 620; 39 C. 903 and Rai 
Kamale6wari Persad Singh v. Maharaja Harbullabh 
Narain Singh, 2 0. L. J. 369, distinguished. 

Aotual knowledge, as distinguished from means 
of knowledge, is necessary to infer waiver or 
implied contract, as in such oases the intention of 
the party whose act is said to constitute the waiver 
or the implied oontract has to be looked to. [p. 385, 
col. 1.] 

Under Article 143 of the Limitation Act, the 
forfeiture itself is the starting point for limitation, 
not the lessor’s knowledge of the forfeiture, [p. 386, 
col. 2.] 

The existence or non-existence of an alleged 
custom is a mixed question of law and faot and a 
finding about it is revisable by the High Court in 
second appeal, [p. 400, ool. 2.] 

There is a distinction between inalienability and 
resumability. The one does not follow from the 
other, the right of resumption and re-entry on 
alienation must be expressly given, it oannot be 
inferred from inalienability alone, fp. 401, col. 2.] 

Seoond, appeals against the deorees of the 
Court of the Temporary Subordinate Judge, 
Palghatat Caliout, in Appeal Suits Nos. 313, 
314, 315, 316 and 317 of 1916 respeo- 
tively, preferred against the deorees of the 
Court of the District Munsif, Alattur, in 
Original SuitB Nos. 437, 353, 472, 371 and 
3/0 of 1914 respectively. 

FACTS. — The Zamorin of Caliout had 
granted lands under what is termed Karam- 
kari or Adimayavana tenure, supposed 
to be permanent and inalienable. The ten- 
ants haying made alienations, a suit was 


filed to avoid the tenures on the ground 
that the tenants had on aeoount of alienation 
forfeited them under a custom of South 
Malabar. 

Findings were called for as to (a) whether 
there was waiver by acceptance of rent, (6) 
whether the custom existed. Waiver as to 
some items and custom were found. 

Mr. A t Sundaram, for the Appellants.— 
There can be no waiver without knowledge 
of the alienation. Deb Narain Dutt v. Baidya 
Nath Modak(l), Dtgbijoy Boy v. Ata Rahaman 
(2), Basamoy Purkait v. Srinath Moyra (d), 
Baroda Churn Dutt v. Bemlata Dost (4). 

I 

The custom is found. 

Mr. 0. Madhavan Nair , for the Respond- 
ents — There is waiver by aooeptanoe of 
rent. The alienees have been paying the 
Government revenue. See seotion 112, 
Transfer of Property Act. Three Karias- 
thans (or agents) accepted rents from 
the alienees with knowledge of the aliena- 
tion. Hence the presumption under seo- 
tion 229 of the Indian Contract Act 
applies. The principle is laid down in 
Matthews v. Smallwood (5). 

There is no direot evidenoe as to custom. 
The evidenoe is that various alienations 
have taken place without question. The 
Sudder Decisions of 1856 ought not to 
be followed at the present day. See Moore’s 
Malabar Law, page 309. Bona fide pur- 
chasers ought to be protected. The deoi- 
sicn in Achutha Menon v. Sankaran Nair (6) 
requires re- consideration. 

Mr. Sundaram , in reply. — The Sudder 

Decisions are based on elaborate evidenoe. 

[Ayling, J — But they are not deoisive on 
the question.] 

The custom is recognised without ex- 
ception. See also the Malabar Gazetteer 
and Graeme’s Glossary. 


(1) 2 Ind. Oas. 148; 14 0. W. N. 68. 

(2) 15 Ind. Oas. 166; 17 0. W. N. 160. 

(3 J 7 0. W. N. 132. 

(4) 3 Ind. Cas. 661; 13 0. W. N. 833. 

(6) (1910) 1 Ch. 777; 79 L. J. Ch. D. 322; 102 L. 
T 228. 

(6) \2 Ind. Cas. 1007; 36 M. 380; 2 M. J. L. 118j 
10 M. L T. 631; (1911) 2 M. W. N. 629, 
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JUDGMENT. 

Krishnan, J. — Trese 6ve second appeals 
arise from five suits filed by the Z imorin Kaia 
of Caliout through the E^fc-»te Collector, Mr. 
Thorne, 1. C. S., to recover possession of a 
large number of items of properties belorg. 
ing in Jenm to the estate, with arrrars of 
rent and future rent, from the percojs in 
possession of them, on payment of the value 
of improvements and in one case, viz , i 08 1 
of 1917, the amount of a Veppu or usufruc- 
tuary mortgage as well In two of these o*6e°, 
Seoond Appeals Nos. 1079 and lOoO of 1917, 
the properties had been granted on what is 
known as" Adimayavana” teDure, by a former 
Zamoriu and in the three others they were 
similarly granted on * Karamkari ” tenure. 
These tenures are admittedly p'rmanent 
tenures but the plaintiff chimed to avoid them 
on two grounds, vie., that they were in their 
inception invalid as having been granted by a 
person who, as a S aui, hid no power to 
grant them, and, secondly, ihar. the grantees 
having alienated the properties they had 
forfeited under the custom of South Mala- 
bar the permanent tenures which they held. 

The lower Courts have held that even if 
the original grants were beyond the powers 
of the Stani who made them, they had 
beoome validated by adverse possession of 
the grantees for many years, and this finding 
has not been questioned before us. The 
findings of the lower Courts on the 2nd 
ground taken are in the landlord’s favour, 
but hie suits have been diMn'seed by the 
Subordinate Judge on the ground that the 
tenants who now hold the properties are all 
bona fide purohat-ers for value f»om ostensible 
owners and that they are entitled to proteo 
tion on the principle of section 41 of the 
Transfer of Property Act though the section 
does not in terms apply. It is Dot possible to 
support this view and the learned Counsel for 
the respondents did not seriously attempt to do 
so. The deeds of grant in the various oases 
all expressly 6fcate the holding to be either 
Adimayavana or Karamkari ard what was 
purchased by the defendants was also one or 
the other of these rights. There is, therefore, 
no question of ostensible ownership here at 
all. if the defendants are right in their 
contention th^fc no forfeiture was caused by 
the alienations tn their favour, a point, which 
I shall deal with presently, the landlord’s 
gQitf mast fail on that ground And bo 


question of estoppel will arise. Even on the 
footing that a forfeiture does result on 
alienation, 1 am of opinion that no estoppel 
arises r.gainst the landlord on the facts 
stated by ihe Sub Judge. He considers that 
beoause no express mention of forftirure is 
midein the deeds of grant and the law 
on the point was uncertain till recently and 
because the Ztmorindid not seek to enforce 
forfeiture puor to these suits though there 
were several alienations previously, an estop- 
pel arises against him in favonr of the 
defendants who purchased the properties for 
full value. Neither ground stated is a 
proper basis for raising an estoppel. The 
ignorance of the defendants as to the legal 
incidents of the tenures in question, assuming 
tl at inalienability and forfeitability are 
snch incidents, for which ignorance the 
landlord was in no way responsible, cannot 
raise any estoppel against him, nor can the 
faot that he did not exercise his right of 
enforcing forfeiture prior to these suits bar 
him from doing so now or raise any estoppel 
against him; see observation in Parameshri 
v. Vittappa Shanbaga (7). If the tenares 
the defendants purchased are forfeitable 
ones, they must take the oorsaquenoe and 
oannot oomplaio even if they paid full 
value. In any case, therefore, the finding 
of the Subordinate Judge on the question of 
estoppel is erroneous and must be set 
aside. 

'i his, however, does not dispose of these 
seoond appeals, as the learned Counsel for 
the respondents has claimed to support 
the deorees of the lower Appellate Court 
on several points which have been deoided 
against his clients bub which, he contends, 
were so deoided wrongly. He is entitled to 
do so and we must, therefore, oonsider the 
points raised by him. 

The first question he raises is that the 
Hading that the tenares iu question her© 
a.re forfeitable on alienation is incorrect 
and is not supported by the custom of 
South Malabar. The Subordinate Judge 
considered that he was bound b j the 
authority of Achutha Menon v. Sankaran flair 
(6) to hold that Karamkari tenure was 
so forfeitable, though be says the 1*** 
seems uncertain except for the decision 


(7) 28 M. 157 at p. 161 { 12 M. h. J, 189. 
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and refers to several circumstances whnh 
are rather against its oorrecfcne-n, Hi 
farther held that Theyyan Nuxr v. Zimorin 
of Calicut (S) wa9 an implied authority 
for holding that the fame rale appl e i 
to Adimayavana tenare. Ths learned Vakil 
for the appellant has supplemented the^e 
authorities by referring us to the oase in 
Vtnkatagiri P attar v. Manuvikrdma (9), 
whioh was one of an Adimayavana tenure. 
In the view the Sab-Jadge took he did 
not oonsider a large volume of evidense 
whioh the defendants had given to show 
that alienability was an ordinary incident 
of these tenures. 

It is necessary to examine these au- 
thorities, to see if we oan accept them as 
Battling the question at issue. The ear- 
liest oase oited, 'Ihryyan Nair v. Zimorin 
of Calicut (8), was one of an Adimayavana 
tenure but no question of forfeiture on 
alienation arose in it. The main question 
there was whether it was a permanent 
tenure, and it was held that it was. An 
argument was raised in it that the tenare 
was a service tenure and as suoh resam- 
able. This was overruled on the ground 
that it was not shown to have been grant- 
ed for future servioes. This oase seems 
to have no. bearing on the present oase, 
as no question of resumption on failure to 
perform service has been raised here. It 
is only useful to show that this Court 
oited and considered the Sadder Court 
proceedings of the 5th Aagust 1856. 

Ihe next oase cited, Achutha Menon v. 
Sankaran Natr (6), seems to be more in 
point. The learned Judges there, after 
oiting the observations in the Sadder 
Court Proceedings of 1856, say: “it will 
be observed that a Karamkari holder in 
North Malabar has no heritable right at 
all and with respect to South Malabar 
the right of reversion in the landlord 
prima facie supports the appellant’s conten- 
tion that the tenare is inalienable,” They 
then point oat that the word Karamkari 
means a permanent right of cultivation and 
finally relying on the language of the instru- 
ment in that case, which in terms prohi- 
bited alienation, hold that the tenare was 
inalienable and, therefore, the alienation pat 

(8) V M. 203. 

(9) 4A> iad. Cas. 7 aa, (1017) M. W. N, 419, 6 L. 

n» .. . 


an end to the tenure itself. There is no 
dear and express decision in their judg- 
ment that the condition of inalienablity is 
attached to the K iramkari tenare by oastom 
taken by itself. Tout is the argument in 
the present oases, as there is nothing in 
any of the deeds of grant bafore us in any 
way prohibiting alienation. On this point 
the present oases are in a way distinguish- 
able from that oa-e. But it must be 
oonoeded that to hold, as they did, that a 
clause of re-entry was unnecessary, distingu- 
ishing the oase b?fore them from the 
oases oited in Parameshri y. Vittippa 
Shanbaga ( v ) and Nttrapal Singh v. Kalyan 
Das (10), their deoision must be taken to 
involve the view that the custom made 
the continuance of possession in the Karam- 
kari holder a condition precedent for the 
continuance cf the tenare itself. With all 
respect to the learned Judges I am un- 
able to follow the reasoning adopted by 
them. Assuming that the Sadder proceed- 
ings should be treated as authoritative in 
the absence of anything to the o^ntrary, 
they do not seem to jastify a conclusion 
as to inalienability . It will be noted that 
there is nothing stated in them as to 
inalienability or forfeiture on alienation. 
The inferenoo of prima facie inalienability 
frtm the right of reversion in the land- 
lord does not seem to me, with all respeot 
to the learned Judges, to be a Dooessary 
or valid inference at all. In fact, according to 
the ruling in Secretary of State v. Rosangadi 
ShiUramappa (Ii), the same incident of 
reversibility exists in the oase of the 
Mulgeni leaee of South Kanara to whioh 
this tenure is stated to be similar in 
Graeme’s Glossary, a work of equal if, 
not of higher authority than the Sadder 
proceedings on the point, bat it has never 
been suggested that it is by custom an 
inalienable right. The terms of this tenure 
are described in the Glossary under the 
title Jenmam Kozho, whioh seems to be only 
another name for it. A permanent right 
of cultivation of course does not imply 

no valid basis 

for an infeienoe of inalienability by custom 


* 

(10) 28 A. 400. 3 A. L.J. 196; A. W. N Art '* 

U1;-4U Ind. Cat 6*5; 36 C j ot 

327, (1010) M. W.N. 866, 26 M. L, T./fo ' ‘ 
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in the ease of these tenures. Moreover, 
the method of inferring the existence of 
new incidents for a tenure as the supposed 
logical result of its known incidents seems 
to me to be quite an unsafe method to 
adopt. To find out if any particular right 
is a customary incident of a tenure such 
as the one we have before us, the only 
safe method is to take evidence of the 
oustom, in the absence of authoritative 
rulings or statements about it. I am unable 
to aooept Achutha Menon’s case (6) as settling 
the question ; no authoritative statements 
on the point have- been brought to my 
notioe with regard to the Karamkari 
tenure in South Malabar. 

Ab regards the Adimayavana tenure the 
only oase oited which is in point is 
Venkatagiri Pattar v. Manavikrama (9). 
That deoision treats Adimayavana as 
similar in all respects to Anubhavam- 
and following the ruling in Ukkandath 
v. Puliyakot Kunhi Kuttan () 2) which 
was one of Anubhavam, applies the 
rule of inalienability to the Adimayavana 
tenure also. Now as pointed out by the 
learned Counsel for the respondents the 
Sudder Coutt proceedings as well as 
Graeme’s Glossary seem to treat them, as 
also the Karamkari or Jenmam Kozhu 
tenure, as having different incidents and 
probably different origin, though they are 
all of them similar as regards permanency 
of tenure. It seems to me, therefore, very 
doubtful whether it is right to apply what 
is stated about inalienability regarding the 
Anubhavam tenure in the Sudder proceed- 
ings to Adimayavana. In fact the desorip* 
tion given of the latter in Graeme’s 
Glossary would seem to suggest that inalien* 
ability was not one of its conditions; 
for it says with regard to the lands that "the 
tenant oould not be dispossessed and the 
land descended to his heirs and only revert- 
ed to the Jenmi on failure of heirs,” 
With regard to Parambas or gardens it is 
more explioit, for it says "the garden reverts 
to the proprietor on failure of heirs on the 
part of the Adiyan and if the Adiyan 
takes a part with the enemies of his 
patroD, the latter may resume the property. 
Under any other oiroumstanoes the Adiyan 
cannot be dispossessed and he has a right 

(12; 27 Ind, Cm. 10. 


of burial within the garden.” There is no 
discussion of the terms of the Adimayavana 
tenure in Venkatagiri Pattar’s case (9) 
and I am, with all respect, inclined to think 
that the question as to what are its proper 
terms should also be settled by taking evidence 
of custom. 

In Chapter XIII of Moore’s Malabar Law 
and Custom it is stated that all the above 
mentioned tenures, i. e., Karamkari, Adi* 
mayavana and Anubhavam, appear to be 
inalienable (page 309), but the learned 
author also remarks that there is a singular 
absence of judioial authority in respect of 
those grants and that at all events the 
grantor’s representatives would be reqnired to 
prove clearly that the grant was inalienable 
and resumable. 

In these oiroumstanoes before deciding 
the point, I would oall for a finding on 
evidence as to the oustom about it. There is 
already a considerable body of evidence on 
the defendants’ behalf on record to prove 
alienability. The burden is, however, oh 
the landlord to prove the oustom of 
inalienability and forfeitability as alleged 
by him, as prima facie all property should 
be taken to be alienable. As the plaintiff, 
apparently relying on the rulings above 
considered, adduoed no evidence on the 
point, I think it is proper to allow him 
a fresh opportunity to do so and of course 
the defendants must also be allowed to 
adduoe any further evidenoe they may 
want to in their favour. The Court may 
also oall Court witnesses if it thinks fit to do 
so, 

Before leaving this part of the oase, a 
speoial argument raised by the respondents 
in Second Appeal No. 1081 of 1917 must 
be mentioned. They contended that as the 
Tarwads of the original grantees were 
themselves in possession of most of the 
properties included in the grant and only 
a few had been alienated to defendants 
Nos. 21 to 23, no forfeiture of the whole 
holding should be taken to have been 
worked even if a custom prohibiting alien- 
ation generally is established. Their learned 
Counsel relied on the oases in Dauorathy Huri 
Ohunder Mahapattra v. Ramakrishna Jana 
(13), Birendra Kishore Manikya v. Bhuba- 
neswar* (14) and Bai Kamaleswar* Period 

(18) 9 0. §26; 1SO.L.B. 114. 

(14) 15 1*4, 0u. 620) 39 O. 908. 
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Singh v. Maharaja Harbull >bh Narain Singh 
(15) in sopporfc of this argument. These 
oases are not in point, as they were under 
the Bengal Tenanoy Aofc where under 
section 25 the question is what will amount 
to an abandonment of the bolding It was 
held that an alienation of a part will not 
be an abandonment of the whole and a 
forfeiture incurred by a part owner will not 
bind his oo sharers. The question rai-ed 
here is entirely different. Prima fact s, 
alienation of any portion of a holding 
would offend against the rule of inalien * 
ability, if there is one; and unless it can 

be shown that under the very oustom 

which imposes the rale of inalienability, 
the rule does not apply to partial alien* 
ations it must be held that a partial 

alienation will be sufficient to work a 

forfeiture. The point about partial alienation 
has not been taken in the lower Courts, and 
we oannot allow it to be raised now and give 
leave to the defendants to adduce fresh 
evidence about it. This point must, therefore, 
be overruled. 

The next point taken fir the respondents 
is that even assuming that alienation would 
work a forfeiture of the tenure io question, 
the plaintiff oannot rely on the plaint 
alienations for the parpose, as he has 
waived suoh forfeiture and recognized the 
validity of the transfers to the defendants 
and treated them as his tenants by accepting 
rent from them through his ageots and alio wed 
them to pay revenue to Government oac of the 
rents fixed as provided in the deed i of grant. 
This is a question which has to be considered 
on the evidenoe in each case and with regard 
to each forfeiture relied on, separately. 
The Munsif upheld the plea in all oases 
on the facts. But the Subordinate J ldge 
had disallowed them, on the common 
ground that there is no direot evidenoe to 
show that the plaintiff bad knowleige that 
the forfeiture had been ioourred when the 
rents were received from and the revenue 
was allowed to be paid by the alieaee*. 
No doabt aotual knowledge, as distinguished 
from means of knowledge, is necessary to 
infer waiver or implied ojn.riot, as we 
have to deal in each oases with the inten 
tion of the person whose aefc is said to 
. eonetitute the waiver or the implied co ltract-. 
See Fpa oo Landlord and Tenant, 5*0 tiduion, 
(16) 2 0. L. J. 369. 
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page 614, and the case of Mattheus v 
Sin llwmd (5 • there cited, as also Jug nohandas 
v. Valloniee 06'. 

The Subordinate Judge, however, is in error 
in thinking that the lessor should have 
b°en given aotual notice of the forfeiture. 
Knowledge rasy be inferred from circum- 
stance®; and it is not necessary to have 
direot evidei oe of it always. Tne Subordi* 
nate Judge has not dealt with the evidence 
on this point, nor has he considered the 
effect of the non production of the plaintiffs 
aooounts though he was summoned to pro* 
dace them. His finding, therefore, cannot 
be accepted as satiefsotory and a revised 
finding on the evidenoe on reoord with refer* 
enoe to each case must be oalled for. 

It may be observed that the paymsnts 
pleaded were to the landlord’s ag^nfc and 
not to the landlord direot. It will, there- 
fore, be a question for the Subordinate 
Judge to oouiider whether those agents had 
actual knowledge and if so, whether under 
seocioa 2.9 of the Contract Act, they 
could not be held to have communicated 
the information toey g >t to their principal 
and further whetner they the n^elves had 
not autaority to waive the forfeiture and 
continue the permanent lease in f&voar of 
the transferees so as to bind the principal. 
These questions were argued before us, but 
oannot be disposed of by ns at present as 
the facts have not been foandyet. 

The n«xc piint argaed is one of limi- 
tation. Tne Subordinate Judge's view that 
time begins to run under Arnold 145 of the 
Limitation Aoc only when toe lacdloid 
comes te know of the forfeiture cannot be 
supDorced. Toe artiole mikes tne forfeiture 
itself the starting point; there is nothing 
in it abm f - the lessor's koo vledge. Never- 
theless the finding of the Suoordiuate Judge 
tnat the suits are n it barred seems to be 
oorreo , beoanse tne forfeitures relied oo in the 
various oases were all within 12 years from 
the dates of the saus. Tne face cnat there 
were previous alienations which the lanl* 
lord coaid have, oat did not take advaaca^e 
of is not material, as the Mmusif seems 
to have o msiJered, for it w*s open to 
him to waive suih f orfeitures: see Par * 
mmhri v. Vdtappi shmbij/i (7), already cited. 
Hs mait bs taken to nave waived saja for- 

06) 22 B. 1. 
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feitcre as be has Dot relied on them. The 
question whether any partionlar transferee 
has obtained by adverse possession for over 
12 years an independent and separate 
Earamkari or Adimayavana right in the 
properties in bis possession, wbioh is not 
affected by forfeiture caused by others, has 
not been raised and argued and it oannot, 
therefore, be ooDsideied. 

Finally it was argued as a speoial point 
in Second Appeal 1061 of 1917 that the 
terms of the demise sued on bad not been 
proved. The terms were set out in the 
plaint and the contesting defendants in 
their written statements admitted the demise 
sued on. That being so, it was not neoes* 
sary to prove those terms and we need not, 
therefore, consider whether Exhibit A was 
properly admitted in evideDoe or not and the 
special point taken fails. 

In the result, I would oall for firdiDgs 
on the following 2 issues, allowing fresh 
evidence on the first issue but on the evidenoe 
on record on the 2nd issue. 

1. Are Earamkari and Adimayavana 
tenures inalienable by custom in South 
Malabar and is the Jenmi entitled to forfeit 
them on alienation? 

2. Has the forfeiture relied on by the 
plaintiff in any of the five suits been 
waived? 

Findings in 3 months, objections 10 days. 

AylchG, J. — I was content in VenhataQxri 
Pattar v. Manatikrama (9) to follow 
earlier authority as to the incidents at- 
taobed to Adimayavana tenure: but ID 
the light of the more elaborate argument 
now addressed to us, and in view of my 
learned brother’s expression of opinion, I 
agree to oall for findings on the issues pro* 
posed by him while reserving any expression 
of opinion. 

In oompHaDoe with the order contained 
in the above judgment the Subordinate 
Judge of Palgbat submitted the following 

FIN DINGS. — In these appeals findings are 
• oalled for on the following issues: — 

(1) Are the Earamkari and Adimaya* 
vana tenures inalienable by custom in South 
Malabar and is the Jenmi entitled to forfeit 
them on alienation? 

(2) Has the forfeiture relied on by 
the plaintiff in any of the five suits been 
waived? 
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2. Additional evidenoe has been permit- 
ted to be adduced on the first issue. The 
second issue is to be deoided on the evi- 
denoe already on record, I shall deal 
with the seooDd issue first. The subjeofc of 
waiver depends od the facts of each case 
and the finding being odo of fact, as has been 
held i'd Osman Shaha v. Mahomed Amar 
Sxrkar (17) by the Calontta High Court 
and by the Bombay High Court in 
Sahharam v. Sadashiv BaUhet Lodha (18) as 
also by the Madras High Court in Karuna • 
hiran Nair v. Krishna Menon (19), my 
oonolusioD, if aooepted, may obviate the 
necessity for making the decision of all 
the appeals turn od the larger question of 
oustom. 

3. The Distriot Munsif has come to the 
conclusion in all the five suits that the 
plaintiff must be deemed to have waived 
any forfeiture of the respective tenures 
that may have been incurred by the several 
alienations in question. He regards the 
payments of Miobavaram or revenue by the 
assignees as having been made with the 
knowledge of or with notice to the Jenmi 
and that as such acts were allowed to 
continue, an inference of waiver arises. 

4. I have gone through the evidenoe in 
the light of the arguments advanoed at the 
Bar and I am in substantial agreement 
with the Distriot Munsif as regards four 
out of the five oases. In the fifth, tig., Origi- 
nal Suit No. 371 of 1914, all that appears 
is that the transferee made payments to* 
wards the revenue on a few occasions 
(tide Exhibit XIV series). As regards 
these, as the payments were made to the 
Adhikari direot and there is no evidenoe 
connecting the Jenmi with such payments 
and it being admitted that the revenue 
was payable by the tenant himself direot, it 
appears to me that it would not be proper 
to impute knowledge of the payments to 
the plaintiff. .The District Munsif relies for 
his finding in Original Suit No. 371 of 1914 on 
the decision of the Calcutta High Court in 
Sadai Naik v. Serai Nath (20). But a 
perusal of the report shows that the facts 

(17) 9 Ind. Cas. 22/ 

(18, 19 Ind. Cas. 894j 16 Bom. L. B. ?82; 37 L B. 
480. 

(19) 12 Ind. Cas. 57; 10 M. L. T. 268j 80 M. 60, 

(20) 28 0. 632; 6 0. W. N, 279. 
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there are entirely different. The ruling, there- 
fore, is easily distinguishable. 

5. With regard to the other four oases, I 
do not think the question presents much 
difficulty. In all these suits the transferees 
have been paying Miehavaram direct to the 
Jenmi’s agents under oiroumstanoes which in 
my opinion mAke it legitimate to oonolude 
that the agents must have known the right 
under whioh payments were made. Exhibits 
VI series and Exhibits XXXIX (6) — 
XXXIX (c) in Original Suit No. 437, Exhi- 
bit IX series, XVIII series and XIX 
in Original Suit No. 472, Exhibits V 
series in Original Suit No. 353, Exhibits 
IV and IV (a) in Original Suit No. 470 are 
the receipts showing the payments and 
they support the defendants. In these 
the registered tenant’s name is shown and 
so also is the name of the person making 
the payment. That being so, even taking 
the reoeipts as they are, I think it is not 
easy to believe that the plaintiff's agents 
who granted them would have been unaware 
of the character of the persons dealing with 
them. 

6. It was oonoeded that the plaintiff 
has got agents acting on his behalf in 
eaoh looality whose business is to make 
oolleotions, to note arrears, and generally to 
attend to the rent roll for that area. I think 
it oannot be seriously contended that these 
agents would not be personally acquainted 
with the several oooupiers of the lands 
belonging to their employer or of the nature 
of their rights. All the probabilities are in 
favour of so holding. 

7. To take one instance, the reoeipts in 
Original Suit No. 472 make it clear to my 
mind that the agents’ eyes must have been 
opened to the nature of the payments made. 
The defendants Nos. 21 — 23 who are the as- 
signees under Exhibits XVI and XVii make 
the payments in question, their doouments 
providing for a particular apportionment of 
the Miehavaram due. These directions have 
been followed, with the result that for one 
and the same Jama two sets of payments have 
been made and two different sets of reoeipts 
obtained. Then there is Exhibit V («), a 
deposition of the plaintiff’s then agent, whioh 
taken with Exhibits V — V (d) points to the 
same conclusion. Exhibit IV ( a) is another 
document which goes to strengthen the view. 
The assignee in Original Suit No. 370 has 


paid to the Jenmi’s agent revenue which had 
been paid by the Jenmi himself in the 6rst 
instance. All these payments must surely have 
put the plaintiff’s agent9 on enquiry even if 
they had not already been acquainted with 
the facts, and the result of such an enquiry 
oould not have failed to elicit that the persons 
making the several payments were holding the 
lands as alienees. 

8. The defendants’ Vakil contended that 
the principles as to waiver enunciated in 
section 112 of the Transfer of Propery Act 
apply. The position taken up by Mr. P. A. 
Krishna Menon, who argaed the question of 
waiver for the plaintiff, was that the tenures 
here being excepted from the rules of the 
Transfer of Property Act by reason of seotion 
117 of the Aot, the point raised by the 
defendants must ba decided on general prin- 
ciples of estoppel and that there is no 
evideuoe that the Jenmi did anything to 
induce the defendants to change their posi- 
tion to their detriment. A subsidiary argu- 
ment was that even if seotion 112 applied, 
it must be shown that the plaintiff had 
actual knowledge that a forfeiture had been 
inourred and that he deliberately gave up 
his rights by aooepting rent. It is true that 
seotion 112 of the Transfer of Property 
Aot does not in terms oover these oases. 
But there is a roll of oases in the Madras 
High Court in connection with leases not 
falling within the Aot, in which it has 
been held that the principles enaoted by 
the Legislature in Chapter V are equally 
worthy of application to other classes of 
leases as such principles are founded upon 
justioe, equity and good conscience. See 
Parameihri v. Vittappa Shanbaga (7), Vada • 
palli Narasimham v. Dronamraju Seetharama- 
murthy (21), Vasudevan Nambudripad v. Valia 
Ohathu Achan (22 >, Qangamma v. Rommavka 
(23), Kullnppa QounAun v. Abdul Rahim (24), 
Krishna Shetti v. Gilbert tinto (25), Kanda - 
sami tillai v. Ramasami Mannadi (26), per 
Abdur Rahim, J. 

(21) 31 M. 163; ’8 M. L. J. 26; 3 M. L. T.268. 

(22) 24 M. 47: 10 M. L. J.321. 

(23) 6 Ind. Cas. 437; 33 M 263; 7 M. L. T. 231, 

(24) 39 Ind. Cas. 254; 40 M. 824 at p. 834; 6 L. W. 
270; 21 M . L T 251. 

(26) 60 Ind. Cas. 898; 36 M. L. J. 367; 9 L. W. 431; 
42 M. 664. 

(26) 51 Ind. Cas. 607; 42 M. 203, 36 M. L. J. 313; 
(1919) M. W. N. 194. ' 
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9. The real point in the arguments for 
the plaintiff is whether he was affected with 
knowledge of the forfeiture when he 
accepted rent. Dr Goor in his Law of 
Transfer in British India (Volume III, 
seotion 2723) says that the aooeptanoe of 
rent by the landlord from an occupier of 
land, ordinarily, raises the presumption 
that the occupier will thenceforward be 
treated as a tenant of the land in respect 
of which he has accepted the rent and 
henoe that where on forfetiure beiDg in* 
ourred the landlord aooepts rent, it is evi- 
dence of waiver of the forfeiture. He then 
goes on to point out that aooeptanoe of 
rent, ev*n under protest or subject to a 
qualification, is do lefs an aooeptanoe and 
would operate as a waivpr and he cites 
in support of his proprsition Kali Krishna 
Togore v Fuzle Alt (zl , which follows an 
English case of Daienp rt v. Keg. (28). See 
also Modhu ludati Singh v. Eoohe (29). I also 
find that in Madavan v. Athi Nangiyar (30) 
the fact that rent was accepted for several 
years after the alleged alienation in that 
case was regarded as precluding the 
landlord from enforcing the forfeiture set 
up by him. 

10. The really important question is, 
therefore, whether the plaintiff accepted rent 
afler he knew or ought to have known that 
forfeiture had coourred. Here, again, the 
plaintiff's Vhkil relitd on oeitain observations 
in ‘Mocker ji'e book on Ejectment that there 
nu t be pioof cf aotubl knowledge. But 
as pointed out by their Lordships in the 
remanoirg order, ' knowledge may be inferred 
from circumstances, and it is not Deoessaiy 
to have direct evidence of it al*ay->.” The 
oiiocm-itances bete show that the plaintiff’s 
agents must have had knowledge of the olbims 
of the abeoee defendants when the rent 
payments were aooepted. And this leads 
to the further question whether such 
knowledge should not be deemed to be that 
of the principal under section 2*9 of the 
Contraot Aot. 

11. In this oonneotion the account books 
maintained by the plaintiff: and which were 

(27) 9 C. 843} 12 0. L. B.592, 

\'M) ( 877) 6 A C. I »fi; *7 L J. P C. 8, 37 L. T. 727. 

(2*) Zk C. 1 vK C.)j 22 L A. 61 } 1 U. W. fc.433; 
7 M. L. J 1*7; i Sar. P. C. J. 194. 

IbO; 16 M- i*3j 12 M. L. J. 81. 


oalled for by the defendants beoome import* 
ant. A<; mentioned by the District Muosif, 
these books were not produced in proper time. 
I do not appreciate the argument that the 
plaintiff oould not get at the accounts owing 
to confusion of records. That the Estate has 
been using printed forms of a certain kind 
and has been maintaining account books 
at the several centres of collection go a 
long way in raising a presumption that 
the Estate affairs were being oooduoted on 
a regular and systematic basis. It should 
not at all have been difficult, in my 
opinion, for the Estate Collector to have 
got at the account books and placed them 
before the Court. However this may be, 
the fact remains that the aooount books 
of the plaintiff have not been put in evi- 
dence. The plaintiff’s Vakil urged that no 
adverse inference should be drawn from 
their non-pioduotion because the entries in 
the aooounts would merely be a duplica- 
tion of those to be found in the receipts 
produoed by the defendants. I do not think 
so. So far as the fact of the actual pay- 
ments go, it may doubtless be the oase 
that the aooount entries will be similar to 
the entries in the receipts. But the value 
of the aooount books as evidence in connec- 
tion with the question under consideration 
does not rest on the entries alone. All 
account books (especially the ledgers) will 
oontain headings showing particulars wich 
respeoc to the entries that follow under 
such headings. The headings may, there- 
fore, be expeoted to throw light on the 
question of the Jama or of any lesser in- 
terest under the Jama or the transfer of 
the Jama inttrest to a third party. I 
concur wiih the Distrist Munsif in thinking 
that the absence of the account books is 
not wicbout its significance. 

12. 1 -shall bri» fly review the evidence 

on this point. Tb8 documentary evidence 
has been referred to in paragraph o* At 
the trial held in this Court, one of tbe 
witnesses for the defendants (I th defend- 
ant in Original Suit Wo. 437) swears 
that be direotly informed the plaintiff’s 
agent, of the fact of tbe alienation in bis 
favour, and I am inclined to think that 
he has spoken tbe truth on this matter. 
Tbe 2th witness for tbe defence swears that 
the Jenrni knew of his rights. So says tbe 
litb witness, Brat Govindao Bair* who 
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ao f ually produoed his document and gave 
evidence in a suit between the Zamorin 
and the Kntbiravattath Nair. Similarly, the 
defendants’ 5th witness in Origin U Sait 
No. 371 deposes that the plaintiff’s local 
Kariastans are fnlly aware of assignments 
taken by the tenants. Then there is the 
admission of plaintiff’s own 1st witness in 
Original Suit No. 370 that Karamkari lands 
are assigned and that the assignees pay 
rents. This shows that plaintiff’s men are 
aware of the fact that rents are being 
paid by alienees of such tenures. Lastly, 
there is a piece of evidence which oannot 
he ; gnored or met by the plaintiff. The 
defendants’ 4th witness in Original Suit 
No. 353 swears that plaintiff sued for H years’ 
Miobavaram and obtained a decree against 
the assignee under Exhibit XVII f, though 
the assignee had got no renewal. This con- 
cludes Original Suit No. 353 and is oogent 
evidence for the other suits. No effort 
has been made on the plaintiff’s side to 
meet this body of evidenoe. 

13. I have little doubt but that the 
plaintiff’s agents must certainly have known 
of the character in which the alienees 
made the payments. Being residents of the 
losality, they must at least have known that 
the lands were oooupied by persons other 
than members of the grantees’ families 
and such possession I consider, nnder the 
circumstances, to affeot the agents with 
ooDstruotive, if not actual, notioe of the 
oooupiers’ rights. Such notioe would be 
notioe to the principals also. In Pollook 
and Mulla’e commentary on the Contraot 
Act the ^following observations will be 
found : — Now an agent’s constructive as 
well as • his actual notice' may be imputed 
to the principal in any transaction where 
constructive notioe bas to be considered at 
all. On the whole, then, a man may have 
notice either by himself or by his agent, 
and that notioe may be either actual or 
(in an appropriate case) constructive. ” 

14. My finding on the 2nd issue is that 
the plaintiff must be - deemed to have 
waived the forfeiture, if any, in respect of 
the alienations in the four suits other than 
Original Suit No. 371 of 1914 and that 
as regards this latter suit a -negative con- 
clusion must be recorded. 

15. As a result of the above finding the 
question of custom raised by the 1st issue 


calls for answer only in respect of one 
of the 0 *** 8 , viz. Or'ginal Suit No. 371 of 
1914 But in view of the remand order 
and the fact that the pupplf m^ntary evi* 
denoe taken in this Court has bpen, by 
consent of parties, admitted in Original 
Suit No. 437 of 1 914, 1 proceed to consider 
the subject with reference to the evidenoe 
in all the oases as a whole. 

16. Subsequent to the remand, eleven 
new witnesses were oalled and examined 
by the plaintiff. The defendants on their 
side recalled their 5tb witness in Original 
Suit No. 437 and their iOth witness in 
Original Suit No. 353 and examined them 
with reference to the first issue. In addition 
to these, six fre*h witnesses were also put 
into the witness box by them. The additional 
documentary eviderce for the plaintiff com- 
prises Exhibits K— ZZZZ. while the defend- 
ants have produced Exhibits XLI1I — CLl. 
Acting on the suggestion contained in the 
remand order regarding Court witnesses, 
summonses were issued to five persons 
who by reason of their position and 
knowledge of the District were considered 
to be likely to throw light on the subjeot 
of the enquiry. These were: (l) Mr. K. 
C. Manavedan Raja, retired Distriot 
Judge; (2> Mr. K. Imbiobunni Nair, who 
aoted as District Judge of South Malabar 
before be retired from service; (3) Mr, V. 
Kelu Eradi, who whs Distriot Munsif and 
;^ubord ante Judge in the British service 
and was latterly the Chief Justice of the 
Cochin S ate before be retired and 
whose total service of aboat 2) years 
(*>inut some months) waa spent in 
Malabar; (4) Mr. P. Karnnakara Menon, 
a pensioned Deputy Collector; (5) Mr. V. 
Karunftkara Menon, a respeotable Vakil of 
the Calicut Bur. Of these, Mr. Manavedan 
Raja was unable to give evidence owing 
to ill befclth and besides, be also intimated • 
that by reason of bis service having 
been outside Malabar his testimony could 
not prove of value. Mr. P. Karnnakara 
Menon also, who lives at Mahe, could 
not attend on acoount of illness. The other 
three gentlemen have given evidenoe in 
the ca-*e. 

17. Before analysing the nature of the 
evidence on both sides, it is necessary to 
advert to certain arguments advanced on 
behalf of the plaintiff. Mr. Kalianakrishnq 



390 


INDIAN OASES. 


[1920 


ZAMORlN RAJA AVEROAL OF CALICUT V. UNIKAT I A BRITAN 8AMU NAIB. 


Ayyar, the learned Vakil for the plaintiff 
who argued the question relating to oustom 
with great acumen and ability, contended 
in the first plaoe that even although the 
onus has been oast on his client to es- 
tablish that Karamkari and Adimayavana 
tenures are inalienable by custom, such 
burden must be deemed to have shifted 
on to the defendants by reason of certain 
considerations whioh he proceeded to ela- 
borate. In view of the reservation of 
opinion by his Lordship Mr. Justice 
Ayling, Mr. Kalianakrishna Iyer was 
anxious that his arguments should be 
noticed by me as the plaintiff’s legal ad- 
visers intend to press the point, notwith- 
standing the remand proceedings, when 
these appeals come up again before the 
High Court for final decision. 

18. The arguments covered a very 
wide field of property law, involving a 
survey of feudal tenures both in the 
east and the west, and the oitations in- 
cluded a large number of books among 
whioh may be mentioned Blaokstone’s 
Commentaries and Sir Henry Sumner 
Maine’s works on Anoient Law and Custom. 
The gist of the arguments amounted to 
this, that the tenures under consideration, 
like some others, were of anoient origin, 
having their roots in the system of mili- 
tary and feudal servioes then obtaining in 
the Kerala country, which included the 
present Distriot of Malabar as well as the 
Hindu Kingdoms of Cochin and Travanoore. 
Then by reference to books like Logan’s 
Manual of the Malabar Distriot, Sundara- 
raja Ayyangar’s Land Tenures in the 
Madras Presidency, eto., Mr. Kalianakrishna 
Ayyar sought to prove that all such grants 
were due to the personal relations that 
subsisted between the grantor and the 
grantee and that the system of reversion 
to the grantor was equally prevalent in 


ed for present purposes by the views ex- 
pressed by his Lordship Mr. Justice 
Krishnan, I should say that the arguments 
of the plaintiff’s Vakil would go a great 
way in inclining me to hold that as a 
matter of law and oustom of the district 
(and apart from the evidence in this 
case) these tenures are inalienable. A 
perusal of the works referred to by Mr. 
Kalianakrishna Ayyar deepens one’s former 
ideas of the authoritative nature of the 
definitions contained in the Sudder Court’s ^ 
Proceedings of 1856. In Moore’s Malabar 
Law and Custom an extract alone is given. 
But the Minute of Sir Charles Turner 
gives the whole history of the matter 
(tide Appendices XV and XVI). With 
regard to the value to be attaohed to the 
definitions of these tenures by the Sadr 
Adalat, I append below the opinion held 
of it by that eminent Judge: ‘ It can 
hardly be said that the Court spared any 
effort to obtain aoourate information res- 
pecting the existing custom.” (Sir Charles 
Turner’s Minute, Chapter I, paragraph 21.) 

20. With regard to Groeme’s Glossary, 
the plaintiff’s Vakil pointed out that the 
circumstances under whioh tb6 Glossary 
came to be compiled cannot be traced 
and that it must be presumed that the 
Glossary, being the production of a re- 
venue official, should be taken to have been 
prepared mostly to supply information use- 
ful from a revenue point of view and 
that it cannot be expected to have been 

drawn up with an eye to the requirements 

of a Court of Law. A further oritioism was 
direoted against the Glossary on the ground 
that Logan’s Manual contains observations 
showing that Mr. Graeme’s enquiries as 
Speoial Commissioner must have been of an 
imperfect nature. Against these infirmities 
of the Glossary was contrasted the careful 
and elaborate judicial procedure adopted 


Malabar as in Europe during the feudal 
ages. From these premises the statements 
of the legal incidents attaching to these 
tenures contained in the Sudder Court 


by the Sadr Adalat before drawing n P 
its Circular Proceedings. Again, according 
to the plaintiff’s Vakil, Graeme’s Glossary 
must have been prepared not later than 


Proceedings of 1856 were sought to be 
fortified with special reference to Sir 
Charles Turner’s well known Minute cn 
Malabar Land Tenures; the Cochin State 
Manual ([.age c02): and the Manual of 
the Travanoore State (page 332). 

19, If the joint bad not been conolud- 


i823, whereas the Sadr Court’s enquiry 
took place 30 years later and being more 
recent, as well as conducted with a view 
to judicial requirements, its authority over 
the Glossary is manifestly indisputable. 
It was further pointed out that oonsider 
ing that the Sadr Adalat was induced ® 
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take aotion at the instance of the Board 
of Revenue when every one must have been 
well-aoquainted with the Glossary, it must 
have been reoognized that the Glossary was 
either imperfect or did not correctly desoribe 
the incidents of the several tenures and 
that it was neoessary to pass agrarian 
legislation on correct materials ascertained 
from authentic records and that the Sadr 
Court Circular was the result and, as snob, 
it has superseded Graeme's Glossary in 
respect of the matters dealt with by the 
Sadr Adalat. 

21. Lastly, it was argaed that even 
taking the language of Graeme’s Glossary 
as it is, the statement that the tenant oan 
only exercise a right of enjoyment, and 
that the land reverts to the grantor on 
extinction of the grantee’s family, raises 
by necessary implication the proposition 
that anything done by the grantee to 
defeat the right of reversion, such as by 
way of alienation, will be repugnant to 
the grant and will be a fraud on the re- 
version which Courts ought not to allow. 
Mr. Kalianakrishna Ayyar’s position was 
that if suoh grants are determinable by 
extinction of the grantee’s family, how is 
the grantor’s right of reversion to be pro- 
tected if the grantee or his heirs oan 
alienate the property and the alienee is to 
do the same, and so on, and thus create 
a perpetual succession by successive 
alienations ? 

22. I turn to the evidence relating to the 
matter of alienability and forfeiture raised by 
the 1st issue. So far as the present oases are 
concerned, I think the result cannot admit 
of muoh doubt. The title-deeds in all five 
suits, it is conceded, contain no covenant 
against alienation. The plaintiff farther con- 
cedes that he rests his oase of forfeiture on 
the oustomary law of the Distriot, The 
law requires that the essentials reoognised by 
it as constituting a valid outsom have to be 
proved. It must be shown that the rule 
of inalienability has been uniformly and con- 
sciously observed as a rule of oonduot by the 
people of the Distriot from ancient times 
down to this day. As defined pithily in 
Superunddhtcaja Prasad v. Qaruradhwaja 
Prasad (82), the series of acts by which a 
custom is to ba established, besides being 

• 431) 15 A. 147, A. W.N. (1893) 85. 


ancient and certain, must also be plural, 
uniform and constant. None of these 
factors oan be claimed for the plaintiff on 
a consideration of the evidence adduced on 
his behalf. On the other hand, there 
are numerous documents exhibited by the 
defendants which prove clearly that in 
regard to the tenants of this particular 
Cherikal there have been a very large number 
of alienations of properties held on these 
speoial tenures both by way of outright 
transfers and by way of possessory mort- 
gages. In several of these oases it is shown 
that the Jenmi, instead of enforcing his right 
to forfeit the tenure, granted renewals on 
praotioally the same terms as before These 
documents are too voluminous for detailed 
reference, but their tenor, as I have stated, 
has not been denied at the Bar. Thus, if 
the evidence in this case shows anything 
at all, it is that the features of plurality, 
uniformity and constancy are present not in 
favour of the alleged custom but in proof of 
the violation of it. 

23. Mr. Kalianakrishna Ayyar prefaced 
his treatment of the evidence by the obser- 
vation that the grants in these oases being 
very old, they have to be construed not 
aooording to modern notions of property 
but by what was regarded in those times to 
be the rights of the parties. This proposi- 
tion is incontrovertible and is supported by 
the decisions cited by him. Sreemutty 
Rabutty Donee v. Stbchunder Mullick (32) and 
Nemai Ohandra Bose v. Mahomed Bassir (33). 
But in its application to the present body 
of evidence the argument is open to criticism. 
It is merely begging the question to ask 
that a particular construction be put upon 
ancient documents, wheh the documents 
contain no intrinsic indications to that effaot 
and when such a construction is itself a 
matter to be proved by the party. The 
contention will no doubt be valid, if the law 
in the sense laid down by the Sadr ’ourt 
Proceedings were to be aooepted and made 
the basis of enquiry. 8ut the issue being 
what it is, the plamtiff cannot evade the 
task of affirmatively establishing by numer- 
ous uniform and convincing instances that 
the tenures are inalienable by oastoro. Durga 

Ohar'in M ikto v. Raghunath Mahto (34). 

(32) BM.LA.lil Sar. P. 0. J 484; 19 E. R, 1 

(33) 4 Ind Caa. 173, 9 C. L. J. 475. 

(34) 20 Ind. Caa. 810; 18 C. W. N. 55, 18 0. L. J. 
669. 
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24. Tbe next part of the argament was 
that the evidence, ecoh as it is, is sufficient 
to prove the onstom oontended for by the 
plaintiff. The documents have been grouped 
by the plaintiff’s Vakil under three classes. 
Under the 1st class come Exhibit V in 
Original Suit No. 370, Exhibit XI in Original 
Suit No. 472, Exhibits XV (rf), XVIII, XVI, 
XIX and XIX (a) in Original Suit No. 353, 
Exhibits XXIX, 2 XX, XXXI, XXXII, 
XXXVII (a), XXXVI. I, X .XVIIi a , 
XL, LxIV, XClii, CTr, nix. c X, CX II, 
OXIV, CXV, CXXII, CXXIV, and CXXXl 
in Original Suit No. 437. These, it is argued, 
evidence the consciousness of tbe several alienees 
that the Jenmi’s oonsent is required to render 
their documents valid. Under the 2nd 
division oome such documents as Exhibits 
X (6), XT, XII, XII (a\ XllI (6) and XIV in 
O'iginal Suit No. 353, Exhibits V, I X and 
XIII in Origins 1 Suit No. 371, Exhibits 
XXXIV, XXXVi.I ( e ) t XL (b x LI 

LXXX X.CXUI,CXV,CXXX.Q,()’d hr* 

.u. 00. BB, MM, UU, VV. WW, XX,’ YT 

ZZ, AAA, EEE SSSS in Oiigir.al 

Suit No. 437, Exhibits I and II in OHuinal 
Suit No. 370. These are said to be in-tinoes 
of assignees going to the Jenmi for o< n irma- 
tion of the r title. Jn the third oategory 
are placed documents like Exhibits K L 
M, N. O, P, R. S. T, U, W, T. Z. ’a 4* 

EE, FP, JJ, KK, NN SS, W WWW* 

XXXX, YYYY, and ZZZZ. This last 
set of documents has been relied on as 
showing instances in which forfeiture has 
been enforoed. 

25. The first two classes of documents 
can be dealt with in a few words. 

26. The assigrment deeds, whiob are 
said to indicate tt.e ooneoiousness of the 
parties to tl em that the Jenmi’s consent 
was material, do not, when examined bear 
out the claim made for them. Al)’ that 
these documents say is that the assignor 
has no objection to the assignee obtaining; 
a renewal from the Jenmi. This provision 
is evidently meant for the convenience of 
tbe assignee and oannot, I' think, be viewed 
as importing a condition into the transac 
turn that it was obligatory on the assignee 
to secure the Jenmi s oonsent. That the view 
presented on behalf of the plaintiff ie not 
correot will be seen from the admitted 
fact that in a great many oases ofali ena tinn 
the alienees have been enjoying the lands 


karxavan sauw nair. 

for long periods without attorning to tbe 
Jenmi or obtaining a renewal. It will 
soffiie to refer to tbe evidenoe of the 
defendants’ witnesses Nos. 8, 9, 10, 11, 12 
and 13 in regard to Exhibits XLIV, XLIX, 
LI» LIII. LIV, LVr, LVIII and LXX. 

27. With regard to the seoond olass 
of documents it appears to me the inference 
from them is precisely the opposite of that 
oontended for by Mr. Kalianakrishna Ayyar, 
It is singular that in these oases the Jenmi 
should have been content to recognise the 
assignment and grant renewals on more or less 
the Bame terms as of old. Not only so but in 
almost all instances the old tenure is continued 
as before.’ This oondaofc on the part of 
the Jenmi is remarkable. If the custom set 
no exists at the present day, the Jenmi 
would have been only too eager to seize 
the opportunity aff rded by the alienation 
and resume the property by enforcing the 
forfeiture. Suoh a course would have pro- 
fited him immensely. But what he is 
found doing is to put the assignees in the 
shoes of the original grantees. There is ’ 
evidenoe that some amount is paid as con- 
sideration for the renewal, but even so the 
Jemmi would be a heavy loser, Human 
nature being what it is, it is impossible to 
think that the Jenmi would have acted in 
suoh a way if be wa9 sure that he oonld 
invoke a custom of inalienability. 

28. One pertinent question suggests it- 
self. According to the plaintiff the tenures 
in question are inalienable by the grantees* 
families. The moment the property is 
transferred, the tenure comes to an end and 
it reverts to the Jenmi. Assuming that 
the plaintiff’s Vakil is right in his con- 
tention that the renewals before the Court 
are all oases where the Jenmi had condoned 
the alienation and consented to recognise 
the alienee, the explanation does not meet 
the necessities of the situation. One* may 
well uDderstatd a landlord waiving a for- 
feiture or two. But the- instances here rire 
too numerous for that/ Even* if the argu- 
ment based on consent is sound, it might 
be expected that in tbe renewal deeds at 
least tbe Jenmi would have taken care to 
insert an express prohibition against 
any future alienation of the tenure. As 
a matter of faot, one of the plaintiffs 
own witnesses (Mr. Kora Nair, a Vakil of 
OatapalamJ states that in most of lb* 
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doonments creating Anubhavom and Ka- 
ramkari that be had come across there 
was an express provision prohibiting 
alienation. There sbonld have been no 
difficulty whatever for the Jenmi to have 
introduced a covenant against alienation in 
all oases of renewals by him to the as- 
Bignee98 whose rights he thought 6 t to 

acknowledge. Exhibits DD and QQQQ 
contain stipulations providing for forfeiture 
and surrender of the property on default 
by the tenant to pay Purapad and Govern- 
ment revenue. Mr. L. A, Subrama Ayyar 
for the defendants very properly asks, why 
should not the Jenmi have covenanted in 
all his documents similary in respect of 
alienations by the tenant P Mr. Kaliana- 
kriehna Ayyar’s answer that it was un- 
necessary to do so, because the rule of non- 
transferability was so well understood that 
it was needless to make it an express term 
of the contraot between the parties again 
begs the question. 

29, The documents relied on a 9 evi- 
dencing the enforcement of the forfeiture 
of the tenure on aooount of alienation do 
not sustain a dose scrutiny. These docu- 
ments relate to properties held by the 
Guruvayur Devaswom, the Kavalappara 
Estate, Kuthiravattam House, the plaintiff’s 
Estate, Thiruvilwamala Devaswom, Thripra- 
yar Devaswom and Thiruvanohikulam De- 
v as worn. 

30. Ouruvayur Devntieom . — The documents 
are Exhibits K, L, M, N, 0, PapdUCCJU. 
Of these Exhibits N relates to lands grant- 
ed for future service. Naturally its trans- 
fer by the grantee made it lesumable, 
a point admitted on all hands. With 
regard to the remaining doonments, the 
assignees appear to have held other 
lands also under the same Jenmi and 
the fear of losing them was doubtless the 
inducement for their consenting to hold the 
land in question under a different right. At 
any rate it is not dear in regard to these latter 
documents whether they were of the same 
character as Exhibit N and if not, what -were 
the oircumstanoes under whioh the assignees 
executed them. The plaintiff’s i^nd witness 
Mr. Konthi Menon (although he swears that 
alienations of Adiroayavana and Kar&mkari 
tenures are invalid) is made to admit that 
the Devaswom itself has taken two assign- 
ments of possessory mortgages iq regard to 


two different properties held on Santbathi 
Brahmaswom tenure whioh, as the evidence 
shows is regarded as indistinguishable 
from the other tenures as regards the 
particular question under consideration 
Exhibits 0 and P were taken after the 
present dispute arose. 

31. Kavalappara Estate.— Exhibits R T 
U, W and AA represent transactions ' re 
lating to the lands in this estate. None 
of these documents deals with Karamkari 
and Adimayavana property. The executants 
of Exhibits R and T were in possession 
of some other properties and evidently with 
a view to retain these they executed the 
above doonments. As regards Exhibit W 
the executant got a new right in exohange 

* iven \ assignment. 

hxhihit U ™ executed by a Panayom 
holder after the mortgagor’s Tarwad had 
become -extinct. As regarde Exhibit A A 
the exeootant was a retainer of the Kavalap. 
para E<tate and would naturally have 
done whatever his master wanted him to 
do. 

32. Ku'hiravttam documents.— Thea« 
Exhibits EE, FF.JJ.KK. These are p" 
varthi (aeiv oe) Anobhavom documents and 
according to all the authorities, as well as 
the admissions on both sides, such tenures 
are inalienable. These documents throw no 
light on the sabjeot under discussion 

33. The Zimorin's Estate The docu- 

ments slid to evidence instances of tn* 

feitire are Exhibits NN~ QQ SS and TP 
Of these Exhibit NN was taken in iqiq 
and Exhibits 00 and SS as late as January 
and February of thie year. A, suoh, I do 
not think any value oan be attached to 
these even if they are not distinguishable 
otherwise. Exhibit TT represents the result 

vrvmT P T ;8 ° ? 8 8ait (viie Exhibit 
XLVI11) and is of no evidentiary ml.. 

Shimbhu Nath v. 0 ay an OhanA ( 35 ) T(l 

other documents show that the lands were 

held for perfcrmanoe of future nervines 

34. Thiruvilwamala Devaiwom. — The onlv 
dooument eonnented with the Devn at J • 

Exhibit WWWff. It recites th M 

outaut had obtained an assignme 1 
Anubhavom right in regard to the land °i 

he executes a Verumpattam lease Th- 

Anubhavom might only have been of reot 
{ 36 ) IS A. 379, A. W. N. 0894) 123 . 
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and not of the land itself and, if so, there 
is nothing significant in the transferee exe- 
cuting a lease. The original grant has not 
been produced. 

35. Thriprayar Devaswom. — The dooument 
relied on is Exhibit AXXX; but it oame 
into existence only in 1917. 

36. Thiruvanchikulam Devatwom. — Exhibits 
YYYY and ZZZZ which are relied on are 
also long after the suit. It is curious that 
Exhibit YYYY is the one solitary instance 
among all the documents which expressly 
mentions forfeiture on account of alienation. 
It is inexplicable why the same thing was 
cot done in all the earlier documents of a 
similar nature. 

37. Speaking generally, of the documents 
referred to as supporting the plaintiff’s 
oase, many of them are Anubhavom grants 
of a portion of the rent and not of the 
land itself. It is dear that in auoh cases 
the assignees would readily resort to the 
Jenmi for renewals. See Vyihilingam Pillay 
V. Kuthiravattath Nair (36), Puthur Tarwad 
Karnavan v. Muthiyallur Kumaran Kari- 
chan (37). Other documents again are grants 
for services to be rendered and as such are 
con transferable. Here also the transferees 
would be anxious to obtain the Jenmi’s 
consent. Instances of the former are Ex- 
hibits Q, DD, EE, FF, QG, HH, JJ, KK, 
LL, AX, YY, ZZZ, HHHH, MMMM- 

QQQQ. As examples of the seoond claps 
may be mentioned Exhibits N, PP, QQ. 
Another batoh of documents are subsequent 
to this litigation and as snoh possess little 
or no value on the principle indicated by . 
their Lordships of the Privy Counoil in 
Ektadethtoar Singh v. Jantthwari Bahuasin 
(38). Suoh reoent documents are Exhibits 

O, P, Q, GG, MM, NN, 00, SS. HHHH, 
XXXX, YYYY, ZZZZ. 

38. The respondents’ Vakil has called 
my attention to some documents which are 
damaging to the plaintiff’s oa6e. Of these 
the most prominent are Exhibits LXXXI A, 
0C0, XXXvill. XXXV1LI (a), XXXVIII 
(c), XLI, l — V, XXVIII, VI series. 

€ 

(86) 29 M. 601} 16 M. L. J. 36°; 1 M. L. T. 290. 

(37) 43 Ind. Cae. 379. 

(38) 26 Ind. Cab. 417; 42 C. 682; 18 0. W. N. 1249, 
21 C. L. J. 9; 27 M. L. J. 373; (1914) M. W. N. 607; 16 
M. L. T. 382; 1 L. W. 863; 12 A L J. 1217; 41 I. A. 
276; 17 Bom. L. K. 18 {P. C.). 


39. Exhibit LXXXIX is an assign- 
ment of Karamkari rights and it contains 
an express condition that the assignee can 
sell or alienate the property at his pleasure. 
Exhibit COC is the renewal granted by 
the Zamorin in regard to the above assign- 
ment as well as another evidenced by 
Exhibit XCV. The Jenmi must be held 
to have had knowledge of the terms cf 
Exhibit LXXXIX when he granted the 
renewal, as Exhibit CCC specifically refers 
to Exhibit LXXXIX by its registration 
number. Similarly Exhibits XXXVIII and 
XXXVIII (a) are two successive assignments 
in whioh the assignee is empowered to deil 
with the land as he pleases. The assign' e’s 
right is reoognised by the Jen 'i under 
Exhibit XXXVIII (e). These documents 
show that there have been instance* where 
the original grantees’ heirs have transferred 
the property purporting to oonfer an 
absolute interest in the assignees and 
nevertheless the Jenmi has granted renewals 
without a murmur. 

49. Exhibit XII is a partition deed in 
the family of one of the grantees. Para- 
graph 39 of the document expressly states 
that each sharer could sell and alienate 
his share at bis pleasure. In pursuance 
of tbi9 the sharers subsequently made 
alienations to strangers (vide Exhibits I — 
V and XXVIII). The assignees have 
paid Miohavaram to the Jenmi as appears 
from Exhibit VI series. Now in his plaint 
(id Original Suit No. 437) the plaintiff 
admits the receipt of MiobavAram up to 
1088. Exhibit XII was in 1089. The pro- 
babilities, I think, point to the Jenmi’s 
knowledge through his agents of the nature 
of the rights held by the assignees who 
paid the Miohavaram. It was argued that 
Exhibit XII was among the members of 
the same family. But this argument has 
been forgotten when referring to renewals 
granted iD some oases to divided members 
of the same family, as to whioh the con- 
tention was that the transactions indicated 
the consciousness that a partition of Adima- 
yavana and Karamkari property even in the 
grantee’s family was invalid and required 
the Jenmi’s consent. 

__ • 

41. Summarising the documentary evi- 
dence, l find a oertain number of docu- 
ments whioh render the plaintiff's oase 
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arguable bat whioh are at the beat of an 
inconclusive character. Od the other hand, 
the defendants have prodnsed numerous 
documents going to show that the oustom, 
if it existed, has become lax. There are 
more than ninety assignments, exclusive 
of five sales in Court auction. Of these, 
m more than eighty doouments the assignor 
empowers the assignee to deal with the 
property absolutely. Then there are about 
sixty other doouments in the nature of 
mortgages, whioh are nonetheless aliena* 
tions. That in Malabar a mortgage with 
possession is oonsidered to be an aliena- 
tion will be seen from the common phrase 
Vatkathayum Vilkathayum ’ found in all doou- 
ments where the objeot is to prevent the 
transferee or lessee dealing with the pro- 
perty by way of sale or mortgage. Then 
again there are some doouments in whioh 
the Jenmi covenants for a oharge on the 
land in respect of arrears of rent. If his 
object had been to forfeit the holding for 
non-payment of rent, he would have 
covenanted for a right of re entry. The fact 
that he takes a oharge shows that the 
tenant is regarded as having a ealeable in- 
terest in the tenares. 

42. Thus it is seen that the instances 
relied on by the plaintiff, far from proving the 
oustom of non- transferability, show on the 
contrary the practice of numerous alienations, 
many of whioh were either winked at or 
acknowledged by the Jenmi. The latter’s 
conduct also in oonneotion with these trans- 
actions has been suoh as to throw serious 
doubt on the notion of a continuing oustom 
at the present day so far as the Manhallur 
Cherikkalis concerned. 

43. The oral evidence does not add very 
much to what can be gathered from the 
books. One thing, however, is established 
by it and that is that the legal distinc- 
tions deducible from the definitions given in 
Graeme’s Glossary and the Sadr Court’s 
Proceedings seem to have got blurred. 
The witnesses speak with one voice that as 
regards their legal incidents the several 
tenures known as Adimayavana, Karamkari, 
Anubhavom, and Santhathi Brahmaswam are 
identical in their nature. Strangely enough, 
some of the doouments also indicate the 
obliteration of all distinctions. Exhibits V 
and CXXX refer to the respective lands 

as held on Karamkari— Adimayavana — 


Anubhavom’ right. Exhibits XVI, XIX (a), 
XXXII, XXXIII, LX1V, XCIII, Oil, CXI1I, 
refer to Adimayavana — Anubhavom* right. 
Exhibit XIY is even stronger. It shows 
that an Adimayavana grant of 1065 was 
regranted to a Brahmin as Santhathi Brah- 
maswom but with no alteration of incidents. 
This practice will be seen also from 
Mana Vikraman v. Sundaran Pattnr (39). 

44. Turning to the witnesses, several 
of thoBe on the defendants’ side make the 
statement that the tenures are transferable 
and that such transfers are admitted by the 
Jenmi. The doouments produced by them 
support their allegation more or less. 

45. Of the witnesses examined in this 
Court after the remand, Mr. Konthi 
Menon, a pensioned Sub-Magistrate (plaint- 
iff’s 2nd witness), and plaintiff’s witnesses 
Nos. 7, 1 1 and 12 who are Vakils and the three 
witnesses examined specially by the Court 
deeerve notice. 

46. The plaintiff’s 7th witness Mr. X. 
S. Venkiteswara Ayyar of the Palghat 
Bar speaks to having taken an assignment 
and then executed the document Exhibit 
BB, giving up his right under the assign- 
ment as the Jenmi demanded surrender of 
the land on the ground of forfeiture. 
This witness’ testimony shows — what in- 
deed is the impression produoed on my 
mind by the evidence of the others— that 
the question whether alienation of these 
special tenures is valid or not is con- 
sidered to be unsettled even by lawyers. 
So far as Exhibit BB is concerned, it ia 
enough to say that the Vakil’s executing 
it is not of value one way or the other 
as it was the result of negotiation and 
settlement between him and the Jenmi 
through the mediation of Mr. Kalianakrishna 

Ayyar. 

47. The other witnesses make statements 
regarding the legal incidents of the several 
tenures. But on being pressed, their 
knowledge is shown to be virtually derived 
from the books on Malabar Law and 
Custom by Messrs. Wigram & Moore and 
Ramaohandra Ayyar. When the opinion of 
a person on a disputed question of oustom 
is expressed, its value, I need hardly point 
out, entirely depends on the number of 
instances whioh have come directly under 

(39) 4 If. 14$. 



30C INDIAN 

ZAMORIN RAJA ATER*AL OF CALICOT V. 0HIKAT 

bis observation. See Bat Bain v Bat S'mtok 
(40). Tested by this principle, L oannot 
say that any of the witnesses whose 
ednoation and status qaalify them to be 
trained observers has been in a position to 
obtain knowledge at first band. Farther, 
their statements are somewhat discrepant 
with regard to the incidents of the tenures 
spoken to by them and cannot be easily 
harmonized. 

43. Mr. Konthi Menon, examined as the 
plaintiff’s 2nd witness, states that the tenures 
called Karamkari, Adimayavanaand Sauthathi 
Brabmaswom are inalienable and that he 
knows of some instances of such invalid 
traDsaotions. He adds that the same tenure 
is variously called by the above names 
according to the looality and the grantee’s 
oaste. But he admits in ortss examination 
that bis experience is confined to docu- 
ments relating to Annbbavom tenures. 
Now, a9 there are two kinds of Anubhavom 
one of wbiob, that for futnra service, is 
inalienable, I do not think Mr. Konthi 
Menon’s evidence goes to eluoidate the 
question at if8U9, especially as he admits 
that be cannot recall any document in whioh 
the tenure is described as Karamkari or 
Adimayavana. 

49. The plaintiff’s 11th witness is a 
Yakil. He states that he was practising 
before at Walluvaoad and Ponnani and that 
in all be has 37 years’ experience. Accord- 
ing to him Adimayavana tenure cannot 
be alienated and is forfeitable on transfer, 
and that with regard to Anubhavom and 
Karamkari tenures the questioa will ’ 
depend on the conditions of the grant, and 
that in the absence of an express prohibi- 
tion against alienation nothing short of ' 
denial of the landlord’s title will entail 
forfeiture. The same witness says that he 
has seen oases of alienations of Adimayavana 
rights in whioh the Jenmis have success- 
fully enforoed the forfeiture by suits and 
that he himself has conducted suoh suits 
and got the properties surrendered both in 
the Ottapalam and the Ponnani Munsif’s 
Courts. But the effeot of all this is 
destroyed by the admission that those oases 
related to Pravarthi* or service tenures, the 
documents in whioh did not oontain the 
term Adimayavana. Farther, he also admits 

(40) 20 B. 53. 
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that Adimayavana is praotioally confined to 
the Palghat Taluk and that he has very 
little acquaintance with that Talak. 

50 Mr. T. Y. Yenkiteswara Ayyar, the 
plaintiff’s 1 2th witness, has been a practis- 
ing Vakil for the last forty years 
and states his opinion that the incidents 
of Adimayavana, Karamkari and Santhathi 
Brahma9wom tenures is the same. He 
mentions his ‘impression’ that these are 
inalienable and that the ‘ statements made 
about them in the books are correct. 
Bat in his long experience he has not come 
across a single ca^e of a suit by the Jeumi 
on aooount of any suoh alienation. 

51. Mr. Imbiobunni Nair states that 
his knowledge of the tenures is derived 
from published books and from his 
personal knowledge of a single case 
in his own family. As to the latter, it 
was a oase that arose in North Malabar, 
where admittedly the incidents are different. 
Moreover the terms denoting the several 
tenures as used in South Malabar, do not 
obtain in North Malabar, where the word 
Siswatom’ is uRed for all saoh grants. 
In his opinion Karamkari and Anubhavom 
are both of two kinds, one partaking of 
the natare of an ordinary permanent lease on 
favcurable terms and the other in con- 
sideration of futnra servioes. The former 
can be alienated but not ' the latter. As 
regards Adimiyavaua there can be no 
alienation. But as I have pointed out, the 
witness hks no personal knowledge derived 
from any incidents in South Malabar. 

52. Mr. Kelu Eradi gives only odo 
instance drawn from personal knowledge, 
aad that is not serviceable either way. 
In other respects his evidence is to the 
effeot that nothing that has ooourred in all 
these years has made him think that the 
observations contained in the Sadr Court 
Proceedings or the Cochin Manual are not 
oorreot. Hi9 evidence is valuable in one 
respect. He states that he attaohes great 
value to the statements in the books, as 
be knows that there were full and ela- 
borate enquiries made abmt the customs 
and u-ages and that the result was 
sent to the Sadr Court “to be made,” as he 
puts it, “a sort of law” by means of the 
Circular Proceedings. 

53. The last witness is Mi*. Vf Kanina- ^ 
kara Menon; a Yakil of tfcfe Calicut Bar, He ' 
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also states that his information aboat these 
tenures is ohicfly obtained from books 
saoh as Wigram and Moore’s Malabar 
Law. Oo the question of alienability or 
otherwise of the tenurs9 the wrnesa oan 
only recall one ii stance which was in 
his own family. But his evidenoe shows 
that there is a consciousness that such 
alienations are of doubtful validity. 

54. There are only two oases of judi- 
cial sales of these tenures. The first is 
Exhibit XLIII, whioh is a sale certificate 
of 1882 in respect of Karamkari land. 
The second is Exhibit ALIA of the year 
1884 in respeot of AdimayaYana. Bat the 
circumstances do not appear and it cannot 
be said on the materials on record that 
the Jenmi had notice of the sale. 

55. Although the evidence proiuoed in 
this oase shows that during recent tim«s 
no distinction appears to have been kept 
in view between the several tenures, their 
incidents as described in the Sadr Conrt’a 
Proceedings indicate some points of differ- 
ence. In regard to Adimayavana it 
is stated that where the land is bes- 
towed as a mark of favour, it oan never 
be resumed; but that where it is granted 
for remuneration for certain services to be 
performed, the non-performaooe of such 
services, involving the performance of them 
by others, will give the landlord power 
to recover the land. The body of the 
definition contemplates two kinds of Adi- 
mayavana grants, of wbioh the seoond kind 
(which is a future service grant) is statedly 
resumable. But the other kind would 
appear to be alienable. The marginal 
note, however, is that the tenure is inalien- 
able. The question of alienability would 
appear to have been decided in previous 
oases by reference to the marginal note. 
As regards Anubhavom grants the Sadr 
Court’s definition expressly includes inalien- 
ability as one of the main features. As 
regards Karamkari the element of inalien- 
ability, as pointed out in Achuta J l»n?n 
V. Sank iron (7', arises by necessary im- 
plication. Ic is rather ourious that the 
description in the Sadr Court Proceedings 
should expressly mention inalienability ia 
regard to Anubhavom tenures alou 9 and in- 
dicate the fact only ia the marginal note 
a* regards Adimayavana, while leaving it to 
foe inferred as regard* Karamkari grants. 


Now, aooording to the settled rules of 
interpretation as laid down by the Judicial 
Committee in Tkakuraxn Balraj Kunwar v 
Bae Jagatpal Singh (4l), marginal notes’ 
cannot be ^ referred to in construing a 
section. [See also Aiyalam Ktsaia Ohetty 
V. Secretary of State (42).] If, therefore, the 
dtfinition of Adimayavana grant as given 
in the badr Court’s Proceedings were to 
be treated like any ordinary Statute, the 
marginal note must be ignored and on the 
language of the definition itself it might 
be said that Adimayavana grants would be 
inalienable only as regards future servioe 
grants, but that the ordinary rule of 
transferability would apply to grants made 
as a mark of favour and whioh the land- 
lord is said to be incapable of resuming. 
Bat I doubt if the principles of' legal 
interpretation should be appliei with 
strictness to the definitions in the Sadr 
Court’s Proceedings which were obviously 
meant to afford to the Uourt’s information 
as to the nature of the several grants, 
in this view I would regard the marginal 
note as part of the definition. This ac- 
cords with the statement in Moore’s 
Malabar Law (page 3J9) that these 
tenures appear to be inalienable and with 

the view adopted in Achutha Menon v.Sankaran 
Nair (6). 

56. Oa the best consideration I could 

bestow on a review of the oral and doou- 
meotary evidenoe in the case and after 
referring to all the authorities dealing 
with theeubjeot, my conclusions may bo 
stated as follows: — 

(i) That the custom of South Malabar- 
as it existed in 1*56 in regard to the 
incidents of Karamkari and Adimayavana 
grants, is correctly stated in the SaHr 
Court’s Proceedings. 


w xoat hy the custom of the district 
both lenores were inalienable and that 
alienation worked a forfeiture. 

( V That the onstom mnet betaken to have 
continued np to 1893. Qp to which time 
here have not been enfficient instances 
to the ooDtrary ,_,ide teotion 114, m na . 
trauon (d), of the Evidenoe Act and 


saa, au. w. N.60P, 31 I A iso i a 
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Soorendronath Roy v. Heeramonee Burmoneah 

(43)]. 

That subsequent to 1896, in Manhalar 
Cherikal area there have been a number 
of instances of alienation, evidencing the 
growth of a usage whioh has effected a 
breach in the wall of custom and that so 
far as this Cherikal is concerned, one of 
the prime requisites of custom, viz., con* 
tinuity and osnoordanoe, is not established 
in this case by the plaintiff. 

57. The plaintiff’s Vakil stated that 
he could have produced convincing evi- 
dence in proof of his case if he had 
had sufficient time and that he might be pre- 
judiced if the High Court’s decision went 
against him. As regards the question of 
time, the remand order gave the plaintiff 
a period of three months whioh ended 
on 3rd April. This was extended till 
the 20th idem on his application. The 
transfer of this Court from Calicut to 
Ottapalam on 1st Maroh might have led 
to some inconvenience, but I cannot say 
that the plaintiff had not sufficient time 
to let in his evidenoe. He had no less 
than six weeks at his disposal in January 
and February and if he had been diligent 
enough to make the best use of the in- 
terval, I think he could have marshalled 
his evidenoe. Assuming, however, that his 
complaint is well-founded, I cannot see 
how any amount of further evidenoe on 
his part could redress the balance in the 
faoe of the great body of documentary 
evidenoe on the defendants’ side. As 
regards the apprehension that the final de- 
cision in this case will be a bar in 
plaintiff’s way in respect of other similar 
suits contemplated by him, I think his 
fears are groundless. This is the very first 
time that evidenoe as to oustom in respect of 
these tenures has been called for, and the deci- 
sion in this case will not finally settle the 
question of oustom for, as observed in Thayoth 
Puthia Purayil Seethi v. Mangotill Ryrath 
JJrn.rn.ayya (44', one such deoided case cannot 
be taken judioial notice of as concluding the 
issue as to oustom. See also the observations 

of Ohannell, J., in Moult v. Balliday (45). The 

(43) 12 M. I. A. 81| 10 W. R. P. C. 35; l B. L R. P. 
0. 26j 2 Suth. P. 0. J. 147; 2 Sar. P. C. J. 372; 20 3. 
E. 271. 

(44) 30 Ind. Oaa. 977; (1915) M. W. N 805; 18 M. 
L. T. 389; 2 L. W. 969. 

(45) 11898) 1 Q. B. 125; 67 L. J. Q. B. 451, 77 L. T. 
79 V; 16 W. R. 81S; 62 P. 8; 14 T. L. R. 103. 


plaintiff, therefore, will have several 
more opportunities of fighting out the 
question. 

58. My answer to the 1st issue is that 
with regard to Karamkari and Adimayavana 
tenures there was a oustom of inalienability 
(involving forfeiture on alienation) up to 
1896 and that since then there have been 
inroads into the oustom so as to shake 
its continuity and uniformity and that the 
process is going on. On the 2nd issue my 
finding is in the affirmative as regards 
Original Suits Nos. 353, 370, 437 and 472 
of 1914, and in the negative as regards 
Original Sait No. 371 of 1914. 


These second appeals coming on for 
final hearing on 28fch of November 1919, 
after the return of the findings of 
the lower Appellate Court upon the 
issues referred by this Court for trial 
and having stood over for consideration 
till this day, the Court delivered the follow- 
ing 

JUDGMENT. 

Atlino, J. — We are now in possession of 
the findings of the Subordinate Jadge on 
the two issues referred to him; and m 
the light of the recorded evidence, the 
Subordinate Judge’s discussion of the same, 
and the arguments addressed to us both at 
this and the previous hearing, I have little 
difficulty in arriving at the conclusion that 
the plaintiff-appellant has failed to establish 
his right to resume the grants on aliena- 
tion by the grantees. 

The Subordinate Judge’s finding is so 
cautiously worded as to be not altogether 
easy of interpretation. It runs thus:— My 
answer to the 1st issue is that with regard 
to Karamkari and Adimayavana tenures 
there was a custom of inalienability (involv- 
ing forfeiture on alienation) upto 1896 
and that since then there have been in- 
roads into the custom so as to shake its conti- 
nuity and uniformity and that the process is 
going on. On the 2nd issue my finding is 
in the affirmative as regards Original Saits 
Nos. 353, 370 and 472 of 1914, and in the 
negative as regards Original Sait No. 371 
of 1914.” 


Eaoh party claims that the finding 
the first issue is in effeot a decision in its 
favour; but as it is on a question of mixed 
fact anilaw, and, therefore, not entirely 
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binding on ub, it is unnecessary to devote 
time to its interpretation — more particularly 
as I entirely agree in the Subordinate 
Judge’s appreciation of the aotual evidence 
adduaed and his conclusion as to the facts 
established. For the last 20 years or so, 
for whioh period alone evidence is available, 
the balance is entirely against the plaintiff’s 
contention. Out of the very large n amber 
of assignments by sale and mortgage by 
the grantees which are inevidenoe (vide para* 
graph 41 of the Subordinate Judge’s finding), 
no instance is shown of resumption on 
alienation in oase of the tenures with whioh 
we are concerned (Adimayavana and 
Karamkari): while on the other band, there 
are many in whioh the alienations have 
been acknowledged by the Jenmi, and the 
tenure renewed in favour of the alienee. 
Exhibits 89 and 100 and Exhibits 38, 38 a 
and 3$ E are particularly striking instances 
of this. The learned Counsel for appellants 
invited our attention to Exhibit 93 as 
indicating a consciousness on the part of 
the grantee that he could make no valid 
alienation without the grantor Jenmi’s oon* 
sent. But, in my opinion, nothing of the 
kind appears from a perusal of the 
dooument. The dooument purports to 
absolutely assign all the grantee’s interest 
in the property and adds that the grantee 
has no objection to the assignee enjoying 
them on the original tenure and to his obtain- 
ing a diiceot demise from the Jenmi on 
production before him of the assignment 
deed. Tbe latter olause is dearly intended to 
facilitate the assignee’s obtaining an indepen- 
dent title-deed from the Jenmi — an objeot 
Daturally desired by the assignee in order 
to plaofl bis rights beyond tbe possibility of 
question. But I see nothing in the dooument 
to suggest that this was other tban a 
formality whioh would be granted without 
demur on production of the transfer deed: 
and it is one which, as shown by the Sub- 
ordinate Judge, was frequently dispensed with. 

The oral evidence has been rightly 
appreciated by the Subordinate Judge and 
on a survey of the evidenoe as to custom, 
oral and documentary, the oonolusion is 
irresistible that for the period to whioh it 
relates no legally enforeible custom of for- 
feiture on alienation has been proved. 

The Subordinate Judge has, however, held 
that upto 1896 there was a custom of 


inalienability involving forfeiture on aliena- 
tion, though the oustom has since fallen 
in desuetude. If this were so, the decision 
of the question before us would no doubt 
be difficult: but when the grounds of the 
Subordinate Judge’s finding as to the custom 
in earlier times are examined, they seem to 
me to be unsound. It is based on no 
evidenoe, but rather on the authority of the 
expressions of opinion in the Sadder Court 
Proceedings of 1856 and in Sir Charles 
Turner’s Minute of 1885. In regard to 
both we have to consider not only what the 
opinions exactly amount to, but also what 
degree of authority they should be deemed 
• to oarry. 

Appellant is no doubt able to point to 
previous decisions of this Court in whioh 
the proceedings of the Sadder Court have 
been referred to as authoritative, to one of 
whioh [ Venk'tagiri Pattar v. Manavikrama 
(9) I was myself a party, and in whioh 
we were oontent to follow it. Undoubtedly 
any statements contained in the proceedings 
oommand great respeot, but where as in 
the present oase, we are practically asked to 
treat them as conclusive of the existence 
of a legal incident of a tenure, and that too in 
face of evidenoe as to the aotual existing 
oustom — then I think, speaking with all 
respeot, we must be careful not to give it 
undue weight. It must be remembered that 
it is not a judicial pronouncement arrived 
at on a consideration of legally recorded 
evidenoe and of arguments on both sides, 
but merely embodies the general effect of 
deorees previously passed by the Civil 
Judges and of opinions of exprienoed persons 
respecting the mutual rights of landlords 
and tenants. The proceedings were issued 
for the guidance of Subordinate Courts in 
the deoision of future oases: but constituted, 
of course, no sort of legal enactment: and 
I see no reason to doubt that the Sadder 
Court itself would have allowed the correct- 
ness of any point therein laid down 
to be questioned and argued out, if it had 
arisen in any oase that subsequently came 
before it. 

The same remarks apply with even 
greater force to the observations of Sir 
Charles Turner. They are contained in a 
minute prepared by that eminent Chief 
Justice apparently for the consideration of 
Government in connection with a draft £iU 
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relating to Malabar Land Tenures which was 
tmder consideration. 1 do not think any 
higher weight oan be olaimed for them 
than if they were contained in a legal 
treatise as an exposition of the learned 
author’s views on the subject under eon- 
Bideration. 

Apart from their authority, what do these 
diota amount top In the case of the Sudder 
Court Proceedings all that appellant oan 
point to is a marginal note in which Adima 
Jenmam (but not Karamkari) is defined as 
“permanent but inalienable right.” There 
is no suggestion of inalienability in the 
text regarding either tenure; though in the 
oase of Anubhavam tenure whioh is dealt 
with in an intervening paragraph, there is a 
statement that the tenant cannot alienate his 
title. I think, it would be most dangerous in 
suoh oiroumstanoes to attach muoh weight to 
the marginal note. 

Sir Cbarle3 Turner in his minute says 
that Adima grants '‘are not alienable except 
with the consent of the landlord. ” Whe- 
ther he meant to imply that the landlord 
, possessed a right of resumption on alienation 
is not dear ; it does not necessarily follow, 
and it is ouricus that the very sentenoe 
from whioh these words are quoted con- 
cludes thus: and on failure of heirs revert 
to him ” (*. e., the landlord). He does not 
say “ on failure of heirs or on alienation.” 

Ab regards ‘ Karemkari ” tenures he says 
nothing about inalienability. 

Now that the authority and purport of 
these pronouncements have been direotly 
challenged, the only conclusion I oan come 
to i* that as the basis of a finding of the 
existence of a custom, unsupported by 
other good evidence, they are altogether 
inadequate. 

The other authorities to which our atten- 
tion has been drawn, Qraeme’s Glossary, 
Moore’s Malabar Law and the District 
, Manual, all seem to be against appellant’s 
contention : and my oonolusion is that while 
the evidence of custom in the last 20 
years is strongly against the existence of 
the right cf forfeiture, there is no reliable 
evidence of its existence at any earlier 
.. period. 

This disposes of the appeals: and it is 
uunsoessary to consider whether, if the right 
of forfeiture exists, it was waived by the 
appellant, in any of the oases with which 


we have to deal. I may merely record 
that I see no reason why the Sub-Judge’s 
finding on this point shooli not be aooepted. 
As a result I would dismiss these second 
appeals with costs. 

Kbishnan, J. — The learned Subordinate 
Judge has now submitted findings on the 
2 issues remitted to him. Both sides have 
filed objections to them. It is, however, 
sufficient to consider the finding on the 1st 
is3ue as to custom for the disposal of these 
second appeals. 

The Subordinate Judge found on that 
issue that a custom entitling the land- 
lord to resume the bolding on alienation 
thereof by the grantee existed prior to 
1896 but had sinoe then fallen into 
desuetude. The existence or non existence 
of an alleged custom is a mixed question 
of fact and law, and it has now been 
settled by the Full Bench in Kumarappa 
Beddi v. Manavala Qoundan (46) that a 
finding about it is revisable by the High 
Court in second appeal. We mud, there- 
fore, see how far the aoaepted evidence in 
the oase and the authorities relied on by 
the Subordinate Judge support bis finding 
or are against it. 

The Subordinate Judge has very properly 
made an elaborate enquiry into the exist- 
ence of this alleged oastom, including the 
examination of several Court witnesses. 
The effect of that evidence, both oral and 
documentary, has been in my opinion very 
oirreotly stated by him, when he says 
- that it does not establish the existence of 
the alleged custom, but on the other hand 
it disproves it The documents relating to 
Pravartbi Anubbavom grants, which are 
grants for the performance of fature ser- 
vice*, were rightly discarded by him as 
the resumption of suoh grants arises under 
. the general law itself and not from any 
speoial on-tom. The numerous document 
. filed by the defendants including, as the 
Subordinate Judge says, many as&ignments, 
mortgages a ad Court sales of holdings under 
Karamkari and Adimayavana and similar 
teDare9, without having . worked any for- 
feiture in fact are, in my opinion, strong 
evidence on their side. I agree with the 

(46) 44 Ind Ca*. 699; 41 M. 374*23 H..U T. 44; 34 

M. L. J. 104* 7 L. W. 243j (1918; II. W. 340, 
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Subordinate Judge that on the othpr hand 
the documents filed on the plaintiff’s aide 
seem to lead to no inference of a conclusive 
oharaotef and they are entitled to little 
weight as against the evidence of the defend- 
ants. I am not discussing the documentary 
and oral evidence in detail, as the Sab- 
ordinate Judge has done so and I agree 
With his observations regarding it. 

The complaint that the plaintiff Was 
handicapped by not being given sufficient 
time to adduce his evidence seems to me 
to be entirely baseless. If he really wanted 
further time, he should have applied to this 
Court for it ; but he did not do so As 
it is, I observe that he las adduced in 
evidenoe documents belonging to several 
big Jenmis in South Malabar, su^h as those 
of (iurnvavoor Devaswora, Kivalappara 
Estate, Ruthiravatfarn Estate, Tbiruvil- 
wamala Davaswom, Thrio»-ayar Dava«wim 
and Thiravanohikulam Deva^wom besides 
.those belonging to his own Z imoriu’s 
Estate. 

I aocept the Subordinate Judged B iding 
81 far as it is in favour of the non- 
ezistenoe of tie alleged custom on the 
evidenoe in the case. Bat in agreement 
with my learned brother. I am of opinion 
that he is wrong in hie fi ding that such 
a custom existed prior to 196. Though 
the evidenoe now given does not go back 
further than lo96, there ,is no inlioation 
in it of any break or obange in the custom 
at that date. Jt will, therefore, be a per- 
fectly legitimate infereroa to hold that it 
indicates that the same state of affairs 
existed even piiar to 1*9 6. Bat the Sc fa- 
ordinate Judge thinks that the statement 
about the inoidentB of the tenures in qnes 
tion in the Sadder Proceedings of 1855 
and the opinion of Sir Charles Turner, 
0. J., in his well known minute on the draft 
Bill relating to Malabar Lsnl Tenures justify 
the inference that the alleged custom ex- 
isted in If 5 ■ and later. 

The Sodder proceed iugs were brought to 
our notioe at the former hearing and were 
given their due weight by us before we 
oalled for findings. There is nothing ex- 
press in them in favour of the plaintiff s 
contention. As regards FCaramkarl tenures, 
it is not stated in them that they are even 
inalienable, much less that they are resum* 
able on alienation. 1 have already pointed 

- £6 


in ray remind orderthit it is pn L ir»ly 
illogical to infer a right of forfeiture of a 
bolding on alienation an! ev a n inalienability 
of it fi’ora the mere existence of a right 
of escheat in the landlord on failure of 
the grantee’s heirs. An estate terminable 
on the happening of an event does mt 
thereby bsoonae inalienable. As T pointed 
oat to the laarned Comae! for the Dlaintiff 
at tbe time of this hearing, a life estate 
is snob an estate ; but nobidy ev-r con- 
tended that it wa«, therefore, inalienable. 
We have in the Mulgmi teoore in Smth 
Kanara an exalt oaae of a permaient 
tenure where the right of eaoheat exists 
oiapled w : fch unrestricted alienability. As 
regards the Adimayavma tenure, the text 
of the proo edinga exore^sly says the land 
is not reauonable except wi«re it is giv<n 
for perfarma'oe of future services. That of 
course ia not the cue in the present suits. 
To relv op>n a marginal note to say tV at 
such land is ir a unable, in me a a case 
and to infer further fr mi i that it is alas 
resumible on alienation, as the Sab ir lin ate 
Julge has done, seems to me ti be uo- 
supoartab'e Tie Sihirdinate Judge also 
seems to have failed to keep in v ew the 
distinction between inalienability and re* 
sunaabili r y. The one d ies not follow from 
the other; the right of resumption and re- 
entry on alie- ation must ba ex ores^ly given: 
see P~ ramt-hri v. Vitiarpi fihanb ga (7 ; and 
Net ap'd Sin; 1 ! v. Kafyin Du it oannot 

be inferred (rom inalienability alone. 

The Sadder proceedings do not tha«, in 
my opinion, give ary support to the Sub- 
ordinate Jalg*’* view. Even if it were 
otherwi-e, 1 would have no difficulty . in 
agreeing with my learned brother that 
we should not give them uadue weight 
and treat them as conclusive. My laarned 
brother has also dealt with the opinion 
of the learned Chief .Jostioe in bis minute 
and I fully agree with his view and have 
nothing further to add regardiog it. The 
other authorities, as observed by him, are 
not io plaintiff’s favour and t have already 
considered in my remand order the 
reported oases oifced as bearing on the ques- 
tion before us. 

In this state of the authorities, consider- 
ing the evidenoa now adduced the only 
proper conclusion to oome to in my opinion 
is to bold that plaintiff haa failed to 
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prove the existeDoe at any time of a ocstom 
entitling the landlord to resume, on alien- 
ation, lards granted by him on Karambari 
or AdimayavaDa tenure where they a»e not 
proved to have been granted for performance 
of future services. In conclusion I would 
observe that it is to be regretted tbat 
the Subordinate Judge did not pay 
more attention to the observations in the 
remand order. 

On the above view no decision on 
the question of waiver is neoessary. I 
agree to the order proposed by my learned 
brother. 

m. c. P. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 41 of 1919. 

December 18, 1919. 

Present : — Mr. Justioe Chatterjea and 
Mr. Justice Panton. 

NORENDRA BHUSAN ROY and on his 

IEATH HIS HEIRS JND LEGAL RkI REHPNTATIVE8, 

KHOGENDRA BHUSAN ROY and 

OTBEhS — PlTlTIONEKS- APPELLANTS 

versus 

JOTINDRA NATH ROY and others— 

Rjspondbnts. 

Bengal Tenancy Act ( VIII oj 18RRJ. ss 14 « i, 158 
B— Rent decree - Execution oj decree- -Sale of tenure 
xcxthout notice to co. sharer landlords, effect of. 

Where a tenure is sold in execution of a decree 
for rent obtained in a suit framed under section 148 
A of the Bengal Tenancy Act without serving a 
notice under section I6*B of the Aot upon the co. 
sharer landlords, the sale is not a nullity but has the 
effect of a sale under a money decree, [p. 403, cols. 1 
& 2.J 

Appeal against tbe order of the District 

Judge, Khulna, dated tbe 6th of November 

1918, affirming tbat of tbe Subordinate 

Judge of that district, dated the 28th July 
1917. 

FACTS appear from the judgment. 

Babu Surendra Chandra Sen (with him Baba 
Surendra Nath Bose) , for tbe Respondents. — I 
take a preliminary objection that this appeal 
before your Lordships is incompetent for two 
reasons: — (1) As this appeal arises out of an 
application to set aside an execution sale 


under Order XXL rule 90, of tbe Code of Civil 
Procedure, no second appeal lies, and (2) tbe 
tenant respondent having died more than 
six months ago and bis heirs not having 
beeD substituted within tbe period allowed 
by law, this appeal has abated. 

Babu Frovash Chandra Mitter (with him 
Babu Sudhangsu Sekhar MuJcerjee),ior tbe Ap- 
pellant. — Although the application to set aside 
tbe sale was treated as an application under 
Order XXI, rule 90, of the Code of Civil Pro- 
cedure, tbe statements in tbe petition will 
convinoe your Lordships that it was really 
an application under section 47 of tbe Cr de 
of Civil Procedure. The appeal may abate 
as against tbe deceased respondent whose heirs 
are not substituted. But tbat will not cause 
tbe whole appeal to abate. 

Even if tbe preliminary objection of my 
learned friend prevails, I am entitled to 
come to your Lordships under section 115 of 
the Civil Procedure Code and I shall be able 
to satisfy your Lordships tbat the lower 
Appellate Court has failed to exercise its 
jurisdiction in tbe matter. 

As to the merits I submit tbat the 
effect of an omission to serve notioe upon 
the oo sharer landlords under section 158B 
of tbe Bengal Tenancy Act is to make the 
sale invalid. Refers to Ahamad Biswas v* 
Benoy Bhusan Oupta (1). The sale is, 
therefore, a nullity. 

[Ch.tterjea, J. — If tbe sale is a nullity, 
it need not be set aside.] 

I would refer your Lordships to tbe oir- 
oumstanoes under which tbe present ap- 
plication was made. Reads Khagendra Bhusan 
Roy v. Jatindra Nath Roy (2). I submit 
that the lower Appellate Court has failed 
to follow tbe judgment of their Lordships 
in Khagendra Bhusan Roy v. Jatindra Nath 
Roy (2). 

Babu Surendra Chandra 8en , for the Res- 
pondents — I submit tbat my learned friend 
as oo- sharer landlord has no locus standi 
to make an application under Order XXI« 
rule bO, of the Civil Procedure Code. Id 
Ahamad Biswas v. Benoy Bhusan Oupta (1) 
your Lordships did not say tbat the sale 
was a nullity. What your Lordships laid 

( » ) 63 Ind. Cas. 516; 23 0. W. X. 931. 

(3; 50 la*. Om. 329; 28 0. W. N. MO. 
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down was that the omission to serve Dotioe 
under seotion 15SB will render the exeou* 
tion sale a sale under a money deoree. It 
will not be a rent sale under the Bengal 
Tenanoy Aot. 

Babu Provash Ohndraa Mitter briefly replied. 

JUDGMENT. — This appeal arises out of 
an applioation to set aside the sale of a 
gunii tenure purporting to be held uader 
the provisions of the Bengal Tenanoy 
Act. 

The apolioatiou was treated as being one 
under Order XXI, rule 90, Oivil Procedure 
Code, but the statements in the petition go to 
show that it was an applioatioo under seotion 
47,CivilProoedure Code.The Courts below have 
oome to the oonolusion that there were no 
material irregularities and that it was not 
proved that the prioe of the property was 
* inadequate. 

The main oonhention raised before us is 
that the sale was void beoaase althoagh 
the suit was framed under seotion 148* A 
of the Bengal Tenanoy Aot, notioe of the 
sale had not been served upon the oo sharer 
landlords, who are the appellants before 
us, before the tenure was put up to sale, 
as directed by seotien 158- B of the Bengal 
Tenanoy Aot. 

The learned Distriot Judge held that the 
omission to serve the notioe did not nullify 
the sale and that it "reduced the sale to the 
status of a money sale.” 

It is oontended before us that the sale 
is an absolute nullity. We do not think 
that that is the oorreot view of the 
seotion. 

We bad to oonsider this question in an- 
other oase [see Ahctmad Biswat v. Benoy 
Bhutan Qupta (i)]. There we held that if a 
oo- sharer landlord wants to have the sale 
of a tenure or holding, the provision of 
sub seotion (2) of seotion 158B, wbioh 
is mandatory, must be oomplied with. We 
meaDt that in order that the tenure or 
holding itself might pass by the sale, the 
provision of seotion 158B, sub-seotion 
(2), must be oomplied with. In the oase of 
Sarip Hochan v. Tilattama Debt (3), referred 
to at page 933, 23 Oaloutta Weekly Notes 
[ Aahmad Biswas v. Benoy Bhutan Gupta 
(I)], Fietoher and Newbouid, JJ., held tnat 
the failure of the Court to serve sain ao.ioe 
renders the sale invalid. 

(3) 43 lad. Oas, % 81 0. L. J, 78. 


The learned Vakil for the respondent 
has argued that the sale is a perfectly 
valid sale. We are not inolined to aooept 
that view. 

As observed in the oase of Ahamad 
Biswas v. Benoy Bhutan Qupta (1) the 
position of a purohaser at suoh a sale is 
that of a purohaser under an ordinary 
money deoree and that suoh a sale is in- 
operative as against the oo-sharer landlords. 

In the above view, a sale cannot be set 
aside on the ground that it was a nullity: 
and indeed if it was a nullity, it need 
not be set aside at all. We think, however, 
that the sale is not a nullity but that suth 
a sale has the effeob of a sale under the 
money deoree. 

That being so, and having regard to the 
finding arrived at by both the Courts below 
that the appellants have failed to prove 
that there was a substantial injury by reason 
of the sale, the appeal must be dismissed. 

It ought to be mentioned that the tenant 
respondent Bisanta Kumar Ghose died more 
than sir months ago and no substitution 
of his heirs was made. The appeal, there- 
fore, has abated so far as that respondent 
is oonoerned. 

As against the other respondents, the 
appeal is dismissed with oosts — one gold 
mohur . 

Appeal dismissed , 


LAHORE HIGH COURT. 

Letts xs Patent Appeal No. 17 of 1920. 

February 23, 1920. 

Present: — Mr. JustioeShadi Lai and 
Mr. Justioe Martineau. 

The FIRM of MANOHAR LALMAHABIR 
PERSHAD, DELHI — Plaintiff — 

Appellant 

tersus 

The FIRM of JAI NARAIN BABU LAL of 
DELHI — D&PS *D*NT— -RsdPO *dbn r. ‘ 

Oi'hl Procedure Code (Act 7 of I9JJJ, «. 151, O. 
XXXI X, r 2 ( 1 i— “Injury” , meaning of — Inherent 
poioer of Court to do substantial justice —Discretionary 
relief , grant of, principles governing— Temporary 
injunction, when can he granted. 



INDIAN OASES. 


4C4 

FIRM OF MANOHAK LAL MAHABIR PER^H J. D V. 

The word “injury” in rule 2 (11 of Order XXXIX, 
Civil Procedure ( ode, means an act which is con- 
trary to law. [p. 404, col. 2.] 

The Code of Civil Procedure is not exhaustive and 
the Court possesses inherent powers to act ex debt to 
jusiitix in order to do that real and substantial 
justice for the administration of which alone it 
exists [p. J 0f', col < .] 

A person asking the Court to exercise its discre- 
tionary jurisdiction must n ake out a strong case 
ann must show ihat there is no other remedy open 
to him by which he can protect hirrself from the 
consequences of the injury complained of. [p. 41 5, 
col. .J 

To justify a temporary injunction the plaintiff 
must show not only that an injunction is the 
appropriate relief, bit that unless the defendant is 
restrained forthwith by a temporary injunction, 
iireparable injury or inconvei ic nee n ay result to 
the plaintiff before the suit is decided on the 
merits. LP 4UP, col 1 ] 

Appeal, ODdei fection 10 of tie Letters 
Patent, from the order jaesed hy Mr. Justice 
Abdul Raoof, in Civil Appeal No. 2013 of 
1^19, dated the 23 d December 1919 and 
printed as 54 Ind. Cas. 546. 

Lala Mott Sogar , R. S., for the Appel- 
lai t. 

The Hon’ble Pandit ihfo Narain, for the 
Respondent. 

JUDGMENT. — The question of law raised 
on this appeal is one of pome importance 
to the commercial community. The plaint- 
iff, who is the appellant before us, entered 
into a oontraot with the defendant tor 
the pure! ate of certain pieoe goods whioh 
were to be imported from Europe and to 
be deliveied at Delhi. Theindeit, wlioh 
embodied the teimB cf the oontraot, oentains 
a oluuse providing f<«r a teferenoe to 
the arbitration of two European merchants 
at Karachi of any diepuie ai icing under the 
oontraot, 

It appears that the defendant offered tc 
deliver goeds to the plaint ff whioh the 
latter deolii ed to receive, with the result 
that the Icimer eola the gcod- in the market 
at the plaintiff's risk and then after Demi- 
Dating an arbitrator called upen the plaint- 
iff to appoint a eectnd arbttratcr in ac- 
cordance with tie teims of the oontraot, 
lie plaintiff, however, diolined to comply 
with the request, and the defendant there- 
upon nominated also the ceoond arbitrate r 
id exercise of tl e authority conferred upon 
him by the arbitration dance. 

The plaintiff has brought tbs aetion, 
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which has given rise to this appeal, ^ or & 
declaration that he is not bound by the 
alleged oontraot, and also for a permanent 
injunction restraining the defendant from 
proceeding with the arbitration proceedings. 
The grounds, upon whioh the plaintiff seeks 

to impeaoh the oontraot, are: — 

(1) That the offer made by the plaint- 
iff was aooepted by the defendant subject 
to a condition, whioh condition was never 
asFeri ted to by the plaintiff. The aooep • 
anee beii g a qualiBed one, no complete 

oonraot came into existence. 

(2* That the plaintiff’s consent to the 

oontraot was induoed by a representation 
thaf' the g ods would be imported from 
Earore, whioh representation was false 0 
the knowledge of the defendant. 

After instituting the suit as described 
above, the plaintiff made an applioation for 
the grant of a temporary injunction res- 
training the arbitration prooeediogs pendiog 
the decision of the suit. The trial 
granted the prayer subject to the P' a * n ’ 
furnishing Aeourity to the extent o 
damages olaimed by the defendant for 
breaoh of the oontraot, but its order gran 
ing the injunction bas been discharge 
by Mr. Justioe Abdul Raoof sitting 1 
Chambers. 

We have before us an appeal under the 
Letters Patent from the judgmert of 
learned Judge, and the question tor 
termination is whether in the oiroumstao 
narrated above an interim injunction re ^ 
tia>ning arbitration proceedings shon 
granted. 

It is contended on behalf of thoreepo” 
6Dt that the jurisdiction of the ^° ar ar j|j. 
issue a temporary injunction is oiroums ^ 
ed by the terms of rules 1 an 
Order XXXIX: and there can be no d0 
that, if this contention is correot, the »P ^ 
lant bas absolutely no case. Ex conceato ru 
bas no bearing, and rule 2 postulates 
there muBt be before the Court a 
restraining the defendant from oommi i ^ 
breaoh of cootraot or other injury ° 
kind. The word “injury ” means a° . 
whioh is contrary to law, and we 
hold that the defendant, in the 

assistance of the arbitrators ' to 
dispute, is sommitfcing any act w ^ 
tiary to law, 
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$he view taken by Resell, J.. in tbe 
Bombay oase of Jaira ndas Ga tesh las v. 
Zamonlal K is tor Hal ( l) favmrs the oonten- 
tion of tbe respondent, bnt this v«ew wa 9 
not aoasptei in a suh^eqi^it Bimbiyois:*, 
U'ieram Ketqii v, Hyderally Ablul K >y*vn 
(2‘ by Maoleod, J., who aioptel the ru'e 
laid down by the Calcutta Hiarh Court in 
Rash Behary Dey v. Bhowani Ohum Bhoss 
(3) and Mangle Ohand v. Go oat Ram (4) 
that the powers of the High Courts to grant 
a temporary injunotion are not confined 
to the terms of rules 1 atid 2 f and that 
these Courts have inherent powers under 
the : r general equity jurisdiction to grant 
suoh an injunction independently of the 
provisions of the Code. 

These rulings, however, deal with the 
jurisdiction of the High Court on the 
original side, and it is clear that the three 
‘ High Courts at Caloatta, Bombay and 
Madras, having in the exoeroise of their 
original jurisdiction inherited all tbe juris* 
diotion ard powers of the Soy reme Courts, 
oan exoeroise powers similar to tho*e of 
the Courts of Equity in England. Other 
High Courts and Courts sub»rdinate to 
High Courts do not, howevar, posse c s the 
same jurisdiction, but it was pointed out, 
even when tbe old Code of Civil ^Procedure 
was in force, that the Code was not exhaus- 
tive and that the Court possesses an inherent 
pOwer to act ex debito justittas in order 
to do that real and substantial justice for 
the administration of which alone it 
exists; tide, inter alia , Hu'iunt Chant 

Boid V, Kamalanand ' Singh (5). This 
principle now finds expression in seotion 
151 of the new Civil Procedure Code, which 
enacts that nothing in the Code shall be 
deemed to limit or otherwise affect the in- 
herent power of the Courts to make suoh 
orders as may be necessary for the ends 
of justice or to prevent abuse of the prooess 
of the Courts. 

We are, however, not satisfied that the 
appellant has succeeded in establishing any 
ground which wodld warrant our interference 
with the judgment of the learned Jadge 

(1) 27 B. 357; 6 Bora. L. B. 201. 

(2 1 83 B. 469; 10 Bora. L. B. 114!. 

13 i 84rO. 97. 

4) 34 C. 101. 

6) 83 0. 927 j 8 0. L. J. 07. 


in Chamber*. In Kitts v. Moor* (fi) the Court 
of Aopsal no doubt held that the Court 
has jurisdiction to interfere by injunction 
to ies'rvn the defendant from orooeoding 
to arbitration, where an notion has been 
bronarhfc imoeaching on equitable grounds 
the instrument containing the agreement 
for r* ference. But a« pointed out by the 
learned Judge in Chambers, the main 
ground, opon which the plaintiff claims 
relief against the defendant, is that there-, 
was never a oontraot between the parties. 
Now, the Courts, while granting a temporary 
injunotion to restrain arbitration proceedings, 
in a case in which the oontraot containing 
tbe arbitration olause is impeached on. 
equitable grounds suoh as fraud or misre^ 
presentation, have declined to ex ^roise their 
power where the plaintiff s case was that, 
the matter sought to be referred to arbi- 
tration was not oovered by the arbitration 
olause, although such arbitration pnoeedings 
mey be futile and vexatious, vide North 
London Railway Company v. Great Northern 
Railway Company {7). The principle of this 
judgment has been applied by the Caloatta 
High Court to a oa«e in which the exist- 
ence of the oontraot itself was denied: See 
a ardor mull Jessrai v Agar Ohand Mahoto Sr Co. 
(-.) In the same volume of the Calcutta 
Weekly Notes there is a judgment of a 
D vision Bench of that Court reported at 
page 258 [ Bni • Nath v. Mansukrii Banna halt 
(9 1 i n wh’oh the oontraot was attacked 
on the groand that the transaction embo- 
died therein was a gaming and wagering 
transaction, and consequently the clause 
relating to arbitration was void. The 
learned Judges declined to apply to that 
oa°e the rule in Kitts v. Moore ( 6 ), holding 
that it was not a question ot attacking the 
ocn raot upon an equitable ground. 

The principle of law is firmly established 
that a person asking the Court to exercise 
its discretionary jurisdiction must make 
out a strong oaee and must show that 
there is no other remedy open to him by 
which he oan protect himself from the 
eonsequenoes of the injury oomplained of. 

Now the learned Judge points out that 

(ft)* 11*95' 1 Q B 253; 64 L. J. Ch. 162; 12 B. 43; 
71 L. T 676; 43 W. B 84. 

,7l i Q B D 30i £2 L. J Q B. 380; 48 L. T. 695; 

81 W. B. «W». ; • , , 

. , (8) 62 Ind Coa. 68«, 23 C. W. N. 811. 

(9) 49 Ind. Cm. 988; 23 0, W. N. 268, 

6 
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tbe plairtiff will have an opportunity to 
eODtest tbe award, if tbe defendant seeks 
to enforce it by asking tbe Conrt to pass 
a decree in accordance therewith. 

Further, the plaintiff can appear before 
the arbitrators under protect and raise suoh 
objections as are open to him. We are not 
impressed by tbe argument advanced by 
Mr. Moti Sagar that, as tbe refusal of 
temporary injunction would render tbe 
relief as regards permanent injunction 
abortive, the Court should stay arbitration 
proceedings pending tbe deoision of the 
suit. This contention, if accepted without 
any qulification, would amount to this. A 
plaintiff has only to include in hiB plaint 
a prayer for a permanent injunction, how* 
ever unfounded that prayer may be, 
and tbe Court is bound to restrain tbe 
defendant from proceeding with tbe arbi* 
tratioD. Tbe sound dootrine applieabe to 
cases of this kind is that to justify a 
temporary injunction, tbe plaintiff must show 
not only that an injunction is the appropriate 
relief, but that unless the defendant is res- 
trained forthwith by a temporary injunction, 
irreparable injury or inoonveDienoe may 
result to the plaintiff before tbe suit is 
decided upon the merits. This requirement 
the plaintiff has failed to establish. 

We see no adequate ground to diseent 
from the conclusion of Mr. Justioe Abdul 
Rnoof and dismiss tbe appeal with costs. 

Appeal durrifsed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2288 op 1919. 

February 19, 1920. 

Pretent : — Mr. Justioe Broadway, 

FA1Z AHMAD and another — 
Dependants - Appei lants 
versus 

KARM ELAHI and another — 
Plaint ffs — Rb pondbnts. 

Limitation Act (IX of IPO 6^, s. 12— Copying agent , 
itatua of- Delivery of copies to copying agent — Time 
between date of {application and date of delivery , 
exclusion of. 


The plflintifF’s suit havirg been difmiFFed on the 
11th of I eremher JPlfr, he filed an appeal to the 
Dietiict Judge on tbe 21st of January 1919. It 
appeared that the copies of the decree and judg- 
ment were applied for by the copying agent on the 
l*th of December and were attested on the 2?rd 
idem, but were not made over to the copying agent 
till the ind of January 1919: 

Held, (1) that the copying agent must be taken as 
an agent of the appellants and delivery of the 
copies to him must be regarded as delivery to his 
principal, who was entitled to deduct the whole of 
the time from the 18th of December 1918 to the 2nd 
of Jannary 1919; [p. 407, ool. 1.] 

<2j that the appeal to the District Judge was 
consequently within time. [p. 407, col. 2 ] 

Ashiq Hussain v. Ali Bakhsh, 9 Ind. Cas. 881; 61 P. 
L. It. 1911; 189 P. W. R. 1911, distinguished. 

Seoond appeal from the decree of the 
District Judge, Jbelum, dated the 26th June 
1919, reversing that of the Munsif, 1st 
Class, Gnjrat, dated the 11th Deoember 1918. 
Dr. Muhammad Iqbal , for the Appellants. 
Maulvi Qhulam Mohyud Din, for Respond- 
ent No. 1. 

JUDGMENT.— Karam Ilahi and others 
sued Faiz Ahmad and others for possession 
of certain laud. The trial Court dismissed 
tbe suit on the 11th of Deoember 1918 
and the plaintiffs preferred an appeal to 
the Dietriot Judge which was aooepted, and 
posession of the laud decreed, on the *6tb 
of June 1919. 

Faiz Ahmad and tbe other defendants 
have preferred this second appeal to this 
Conrt through Dr. Muhammad Iqbal and 
I have heard Maulvi Ghnlam Mohyud Din 
for the plaintiffs- respondents. 

The only point taken in the appeal is 
that the appeal to the learned Dietriot 
Judge was barred by limitation. As stated 
above, tbe suit was dismissed by tbe trial 
Court on the 11th of Deoember 1918 — the 
appeal to the District Judge was filed on 
tbe 21st of January 1919 and was time- 
barred unless it can be held that the then 
appellants were entitled to tbe benefit of 
the days occupied in obtaining copies of 
the decree and judgment appealed against. 
These oopies were applied for on tbe 1 Stb of 
December 1918 and were attested on the 
23rd of Deotmber 1918. Even if this 
period of 6 days be allowed them, the appeal» 
of the plaintiffs was barred. The learned 
Vakil for tbe respondents, however, produced 
a oopy of a register in whioh it is entered 
that owing to the Christmas holidays the 
topiea were not made over to the oopyioff 
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agency till the 2nd of January 1919 and 
claims that his olients are entitled to be 
allowed these extra ten days. 

Dr. Muhammad Tqbal, however, contended 
that as the application for oopies bad been 
made to the copying agent, no time should 
be allowed at all and bases bis contention 
on a Division Bench decision of the Chief 
Court reported as Ashiq Hussain v. Alt 
Bakhsh (1). In that case the decree appealed 
against had been passed on the 24th February 
1908 and the appeal should have been filed by 
the 24th May 1 908 — as a matter of faot it 
was filed on the 29th May 1908, i.e., five days 
after the period of limitation had expired. 
It was found that the appellant had come 
to Lahore from Delhi and had here engaged 
a Counsel, who on the 16th of May 1908 
wrote to the oopying agent of the Delhi 
District asking him to supply him with 
the neoessary copies. No copying* fee was, 
however, sent with the letter and the oopying 
agent replied that he could not make the 
neoessary application for the oopies asked 
for until the neoessary money had been 
remitted to him. A money order for the 
amount was sent to him on the 21st May 
1908, which he received on the 23rd May 
1908. He filed an application for the copies 
required on the 25th of May 1908, reoeived 
them the same day and despatched them 
to Lahore, and the appeal was filed on the 
29th of May 1908. It was held that the 
appeal was time barred as no proper ap- 
plication for oopies had been made till the 
25th of May 1108, t. e., after the period for 
filing the appeal had expired, and that no 
days of grace could be allowed. It was 
held that the oopying agent was not such 
an officer of the Court, to whom an appli- 
cation could be made, but was a mere 
agent of the wou1d*he appellant. In the 
present ease I think the oopying agent 
must be taken as an agent of the then 
appellants. He, however, made the applica- 
tion he was asked to make on the 18th 
Deoember 1918, i.e. t before the period for 
filing the appeal had expired. Though the 
copies were ready on the 23rd of Deoember 
1918, they were not delivered to the said 
agent till the 2nd of January 1919. As- 
suming that delivery to him must be re- 

O) 9 Ind. Oas. 331, 61 P. L, P. 1911, 189 P. W. B 


garded as delivery to his principals, it 
seems to me that the said principals can 
claim to he allowed the whole of the period 
from the 18th of December 1918 to the 
2nd of .lan nary 1919. and this would bring 
their appeal within limitation. I according- 
ly hold that the appeal was within time 
and dismiss this second appeal with costs. 

Appeal dismissed. 


NAGPUR JUDICUL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 2S0-B of 1916, 

December 23, 1918. 

Present : — Mr. Batten, A. J. O. 

SHESHRAO and othiks — Plaintiffs — 

Appellants 

versus 

MAROTI AND OTHER* — DEFENDANTS — 

Respondents. 

Limitation Act (IT of 190«), Sch. I, Art. 91— 
Alienation by guardian of minor — Death of minor — 
Suit by reversioners to recover possession — Limitation 
— Hindu Law — Widow , decree against, whether binding 
on reversioners. 

Though a person suing for possession of immove- 
able property whose right to possession is blocked 
by an instrument must set aside that instrument, 
the necessity does not arise, and time nnder Article 
91 of Schedule I to the Limitation Aot does not 
begin to ran, nntil the necessity to sue for possession 
accrues. [p. 410, ool. 2; p. 411, ool. 1.] 

A person who has had no oooasion to sue for 
possession of property caimot have his right to 
property extinguished by the lapse of three years 
under Artiole 91 of Schedule I to the Limitation Act. 
[p. 411, col. 1 ] 

A decree fairly obtained against a female restrict- 
ed owner as representing the estate is binding on 
the reversioners, unless it oan be shown that there 
was not a fair trial of the right in the suit agai nst 
the female owner [p ♦O' 1 , col 2.] 

Where, however, the female owner failed to raise 
a plea owing to a misconception as to her locus 
standi to raise it: 

Held, that the decree wa3 not binding on the 
reversioners, [p 410, ooL 1 ] 

Second anneal against the appellate decree 
of the District Judge, Akola, decided on the 
31st. Maroh 1916, arising out of the decree of 
the Junior Sub Judge, Akola, decided on 
14th Aovuet. 1913. 

Mr. V V. (Ihitale, for the Appellant. 

Mr. M. V. Joshi and the Hon’ble Mr. 8, 
B. Tambe , for the Respondents. 
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JITGVENT. — The arrellantp plaintiffs 

sue as rf v^rsioners, who have succeeded 
to the estate of the 1 « Ft irate hrlrW, 
to recover pOFff ftif r cf in n ov^atle 
property sold by Musamwat Mnktai 
when she was holding the estate with the 
limited powers of a Hindu female, on the 
ground that the alienations were not for 
legal necessity. Various alienations were 
the subject of the suit. I will deal first 
with the first two grounds of appeal as 
against the 4‘h defendant Tnkaram, dralb 
with in parpgTarhs 12 to 1 4 of the District 
Judge’s judgment. Porraii was the 
owner of <v e property. On his death 
prior to l!04. he wa« succeeded by h-s 
yrii rr son F- k'ra, whose gr ardian was 
Fakira’s mother Muktai and ore Ganratrao 
held a power-of attorney from Fakira 
through his mother. On 13»h May 1104 
Ganra J rao mortgaged Sorvey Nos. f0 ard 
48 of Scnari in favour of Ganrat Raghoji 
by a simple mortgage, tie err side ration 
pet out. in the deed, Exhibit h'-3, being 
Ro, fCOcBph. The mortgogr.deed wn» exe* 
cuted hy G'rpa'rao a« Mrktyar for Fakira 
minor, gcBrdian mother Mrk*ai. Fakira 
died while atill a miro** in the beginning 
of 1906. In March 1909 Ganpat Raghoji 
assigned hip rightp under the mortgage to 
TukaTam. On 23rd January 1911 Tukaram 
eued Mnktai ard her assignor in Suit 
No. 16 of 1911, Mnktai being sued as the 
•successor »n interest of the mortgagor 
Fakira. He got a preliminary decree for 
sale on the 18th July Ihll. On 16rh 
September 1911 Muktai poll one of the 
two fieldp. Purvey No. 60, to Tukararo, by 
Exhibit 4 D I, He consideration expressed 
in the sale dsed being Rs. 2,0(0, made op 
of Rs. 1,£C0 doe order the preliminary 
deorfe for sale and Rs. 100 cash. Even 
the decree in Fuit No. 16 of 1911 is not on 
the record of this suit, but I have called for 
the records of Sait No 16 of 1911. I 
find Hat the following was the sole plea 
raised by Muktai: — 

“I admit the execution of deed and 
receipt of consideration, only I repaid 
Rs. 300. Rupees 310 were repaid to Ganpat 
Raghoji in presence of Abbiman Ganesh 
Pori. No receipt waa givpn. The * balaDce 
of the claim is admitted.” 

Muktai did rot even lake the necessary 
steps for prcduoiDg witnesses to prove the 


alleged repayment, and the whole elaim 
was decreed against her The learned 
District Judge held, without going into 
the question of the legal necessity for the 
mortgage of -90*. that the sale of field 
No, 60 was binding on the reversioners, f 
He gives his reasons as follows in paragraphs 
12 to 14 of his judgment: — 

0 • 

“it is contended that the decree passed 
against Mnktai in her capacity of legal repre- 
sentative of the previous male owner is binding 
on the revfraionerp unleps, it could he shown- 
that there had r o f Ven a fair trial of the suit, 
and the dso-pe h«>d been obtained by fraud 
and enllufi-n The mortgage on whioh 
the decree was based was n^t by ' a Hindu 
widow bnt was on behalf of a full male 
owner Fakira. Suonosing that Fakira had 
been an adult and had executed the mort- 
gage deed himself and after his death a 
deoree had been obtained against Muktai,. 
a Hindu widow, as his mother and heir, 
could it be argued that the deoree against 
the widow did not bind the reversionerf ? 
It ip argued on behalf c-f the appellants 
that it does not matter that Fakira was a 
minor. H« was at. all events a full male 
owner and his alienation or alienations 
made on his behalf by his legally con- 
ptit-.ted guardian for the time could not 
be questioned by his heirs. If Muktai had 
rot been his guardian but some one else 
had been his guard ; an and had io that 
capacity mortgaged the property and after- 
wards Maktai had succeeded him as heir 
aod was sued as the legal representative 
of the minor mortgagor, would not the decree 
have been bindirg on the reversioners? 

I think these arguments are unanswer- 
hle and were not met by the other side in the 
oonrse of the arguments at the Bar. It 
was laid d^wn in the celebrated case of 
Katama Nctchiar v Rajoh of Shxvugunga (1) 
H at a decree fairly obtained against .a 
female restricted owner as representing the 
estate is binding on the reversioners, “unless 
it could be shown that there bad notbedn 
a fair trial of the right in. that suit. 11 See 
also Marfan Mohan Lai v. Ahbaryar Khan (£) 
to the same effeot. Where plaintiff's oase 

O' 9 M I. A. S3P at p 60*; 2 VV. B 31 (P C.)» I 
Both P. C. J R?0: 2 Bar. P. C. J. 25* 19 E- B. B43. 

(2; 23 A. 241; 2 A. L. J. 343; A. W. N. (1906) 279- 
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been fairly and properly stated and 
the widow had reasonable oDportnnities of 
contesting the suit, the deoree against her 
ia binding on the reve^ioners, Our Nanak 
Prashad v. Jai N ‘tain Lai (3). Tt was at goed 
that in Suit No. 16 of I'll Muktai oould 
hardly have raised the question that the 
mortgage exeoated by her ae goardian of 
her minor son on a representation that it 
was for legal necessity was not so, as soon 
as the property desoended to herself as heir 
to the late minor. She would have been 
estopped, tot the estoppel would have been 
purely personal and would not have bound 
any one olaiming bv an independent title, 
Dharam Kunwar v Balcwnt Singh (4). Had 
the suit been deoided on the pure ground 
of estoppel, perhaps it - could have been 
held that the deoree bad been- deoided on 
a ground personal to the widow and was 
not binding on the reversioners. See Rioh- 
ards, 0. J.'s judgment in Steal Singh v. 
Salic ant Singh (5) and - Baner jee, J.’s ob- 
servations on page 510. # But as the suit 
was deoided on general grounds, it must 
be held that the widow represented the 
estate in. that suit, vide the judgment of 
the majority in Sisd Sit oh v Balwant Singh 

(5) . I am of opinion that Tukaram’e deoree in 
the mortgage suit No. 16 of 1911 was 
binding on the estate and, therefore, the 
alienation by way of an out and out sale 
of one of the two fields for the satisfac- 
tion of the mortgage deoree is binding on 
the reversioners. 

"No doubt when a person dies daring 
minority, the persons, entitled to suaoeed to 
his property oan avoid an unauthorised aot 
of his guardian. The plaintiffs in the 
present case oan question the mortgage on 
the ground that the mortgage debt was 
not inourred for legal neoessity or for tbe 
minor’s benefit, Dalchand v. Ohand Khan 

(6) , Bat it was open to them to have 
done so within three years of the execution 
of the mortgage deed, Sunirammal v. Ranga • 
Sami Mudaliar (7). A suit to set aside 

(3) 14 Ind. Cas. 814, 31 A. 385, 9 A. h- J- 375. 

(4) 16 Ind. Oas. 673; 31 A. 399; 23 M. L. J. 20D; ’6 
0. W. N. 675; 9 A. L. S. 730; 14 Bom. L. R. 48"», 

• (1912) M. W. N. 611; 12 M. L. IV 95; 16 0. L. J. 60; 
39 I. A. 142 P. 0.). 

(5 1 80 Ind. Oaa. 657; 37 A. 403; 13 A. L J. 591. 

(6i 27 Ind Oas 851; II N L. R. 1. 

•7> IS M. 193 at p . 2 00, 4 M. L. J. 275. 

•Page of 37 A. -J U. 


the alienation would 'be time barred now. 
The alienation, not having been avoided, held 
good. The deoree based therenoon bound 
the estate and the alienation by Moktaiof one 
of the fidd< to sa*i=fy the deoree was a 
prudent aot, as otherwise both fields would 
have gone to the mortgagee. The sale deed, 
dated 16rh Septembe" 1 9 » l. of field No. 60 in 
favonr of defendant No. 4 Takaram Sbeoram 
K >rde is, therefore, valid and is bind ng 

on plairtiff-*.” 

It will be observed that the learned Dis- 
taiot Jadw'e makes m reference to tbe nature of 
tbe defence aota&lly made by Muktai in 
Sait No. 16 of 1911 and it appears doubtful 
if he paraded the records of that oa*e. 

The deoree against Maktai would bs 
b ; nding on the reversioners, aooording to 
tbe ruling of their Lordships of the Privy 
Council in Katama Natchiar v. Rajah 
ot Shivagunga (U, if there had been a 
fair trial of the right in that suit. I have 
no doubt that if Muktai had pleaded, and 
had prooerly snpnorted her plea, that 
the mortgage by Fakira’s guardian was 
not for any purpo-e binding upon the minor, 
the decision of tbe question against her 
would have been binding upon the 
reversioners. I agree with the District 
Judge, on the authorities oited by him, that 
Maktai was probably not estopped from 
p'eading that the guardian, who happened 
to be herself, bad exceeded bis authority 
as guardian since she was a defendant 
in tbe suit as successor of Fakira, and it 
was open to ber to raise any pleas that 
would have bean available to Fakira. 8he 
• did not raise any such plea, and tbe ques- 
tion whether the mortgage was for legal 
neoessi'y binding on the minor was not 
decided. It is argued yfor tbe respondents 
that tbe appellants are bound by tbe rule 
of oonstraofcive res judicata contained in 
Exclamation IV to seot'on II, Civil Procedure 
Code, s'noe Maktai <u;ht to have rais9d 
this defence, and reliance is plaoed upon 
Qur Nanak Srashad v. Jai Narain Lai (3) 
in support of the view that a deoree 
against a Hindu female may be binding ou 
the reversioners notwithstanding that the 
widov did not contest tbe suit, provide! 
that the plaintiff's oasa was properly and 
fairly stated and the female had reason- 
able opportunities of which she did not 
oboose to avail herself a 3d of defending 


410 


INDIAN OASES. 


[1920 


•HISHRAO V. MAIOTI, 

the suit. In Sait No. 16 o! 1911 the plaintiff 
did not state that the mortgage by the minor’s 
gaardian was for legal necessity. In the ease 
sited the oironmstanoes were different and 
there was in fact no valid defenoe available 
to the widow. On the other hand it has been 
held in Rajlahshmi Dasee v. Katyayaui Dasee 

(8) on a review of ell the authorities that a 
consent deoree, based on a compromise passed 
against a widow, cannot bind the reversioners, 
and a similar view has reoently been taken 
in Rama Santu Randive v. Daji Naru 
Randite (9). A deoree obtained against the 
widow obtained in the oironmstances of 
Sait No. 16 of 1911 oannot possibly in my 
opinion be called a deoree obtained after 
a fair and fall trial. Mnktai may not 
have been estopped, bnt she naturally 
never dreamt of saying that in receiving 
the consideration and entering into the 
mortgage she had exceeded her own 
authority as gaardian. I have no hesitation 
in saying that the deoree in Sait No. 16 
of 1911 mast he left oat of consideration 
and the question whether the mortgage 
and the sale resulting from it were for 
leaal necessity must be deoided on the 
merits, sahjeot to any question of limita* 
tion. 

The lerned District Judge also held 
that the mortgage not having been set 
aside by a suit within three years, it is bind- 
ing on the reversioners, who oannot now 
sue to avoid it. In support of this the 
respondents rely on Sundrammal v. Rang a • 
tami Mudaliar (7). If the mortgage had 
been by the widow herself, the suit would fall 
nnder Artiole 144 of the limitation Schedule 
and would be in time, tide Bijoy Qopal Mukerji 
v. Krishna Mahishi Debt (10). The dates 
affeoting the question of limitation are as 
follows. Fakira’s gaardian mortgaged the 
6elds on 13th May 1904. He died early 
in 1 1 06. Muktai sold the 61ed No. 60 on 
16th September 1911 and re married on or 
about the 13th June 1912. This suit 
was instituted on the 8th January 1913. The 
learned Distriot Judge does not expressly 
say under what Article of the Limitation 
Sohedule the limitation for a suit 

(8) 12 Jnd. Cm. 404; 88 O. 639. 

(9) 48 Ind. Cm 126; 20 Boiq. L. R. 947; 43 B. 249. 

(10) 34 0. 829; 9 Bom. L. R. 602; 11 0. W. N. 424; 
6 0. L. J. 334; 2 M. L. T. 133; 17 M. L. J. 164; 4 A.L. 
J. 829; 84 I. A. 87 (P- 0.). 


to set aside the mortgage ought to havo 
been Bled within three years, but presumably 
the Artiole he means is Artiole 91, since 
Article 44 applies only to a sale by a 
guardian. 

The facts in Sundrammal v. Rangasami 
Mudaliar (7) are quite different from those of 
the present oase. There a gaardian mother 
alienated the property in 1861, the minor, 
as heir, died during his minority, and his 
mother died in 1890, while the suit was 
brought in 1891. The property ’alienated 
was in the possession of the alienees ever 
since 1861 and presumably for more than 
12 years after the death of the minor. In 
the present case the field came into posses- 
sion of Tukaram at the earliest on the 16th 
September 1911. The arguments for the 
respondents may he summed up . in the 
words that if it was neoessary for the minor 
to set aside the deed, it was neoessary 
for his heir to do so, and Muktai, heing 
capable of representing the eita'e, should 
have sued to set aside the mr.rtgage deed 
as being beyond the competence of the 
gaardian. On the other hand, it is argapl for 
the appellants that they are suing not on the 
mortgage, but on the ensuing sale of 1911, 
and that if Article 91 is applicable, time begins 
to run when the plaintiffs became aware of 
the faots entitling them to have the mortgage 
set aside, since they had do right to sue for 
possession until after the death of Muktai. 
The case that ia my opinion is most similar 
to the present is Mahabir Pershai Singh v. 
burrihur Pershad Narain Singh ( 1 1 ). In 
that ease there was an Ikrarnamah by the 
last male holder in 18.7 and after bis 
death his widow lemaioed in possession 
for a time at any rate, and after her death 
the defendant was in possession claiming 
under the Ikrarnamah. It was held that 
Artiole 91 applied and that the time began 
to run only from the date of the death of 
the widow, since no benefit could be gained 
by any one seeking to impugn the Ikrar- 
namah during her l.fetime and any alienation 
by her would be valid until her death, 
and sinoe it was impossible to predict 
daring her lifetime whether any person 
olaimiog to be a reversionary heir would 
ooeupy that poeiticn on the widow’s death. 
The case affi-ms the principle that though 


(11)10 0. 629. 
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% person suing for possession whose right 
to possession is blooked by an instrument 
ninst set aside that iDstrnment, the neoessity 
dose not arise, and time under Artiole 91 
does not begin to run, until the neoessity 
to sue for possession aoorues. Moreover 
m the present oase Muktai might have 
redeemed the mortgage before 1911. The 
prinoiple that persons who have had no 
oooasion to sue for possession of property 
cannot have their right to property extingu- 
ished by the lapse of three years under 
Artiole 91, has been affirmed in Baji Rao 

v. Barpal (12), though that was a oase of 
nominal sale, 

For these reasons I am of opinion that 

the suit as regards field No. 60 is not time- 
barred. 

Ground No. 4 of the appeal is to the effeot 
that the District Judge is wrong in holding that 
the mortgage deed dated 12th Ootober 1904 
exeouted by Muktai as guardian of Fakira in 
favour of Ramroa Ghadiatohi was binding 
on the reversioners as it had not been 
set aside. This ground of appeal affeots 
the 2nd defendant Maruti Balaji, and 
relates only to the item of Rs. 2,200 
evidenced by Exhibit P-5 and Exhibit 
2 D 4. By Exhibit P-5, dated 12th Ootobir 
1904, Muktai as Fakira’s guardian mort- 
gaged six fields and borrowed Rs. 2,000 from 
Ramrao Ghadiatohi to pay off Gan pat 
Raghoji and other creditors. By Exhibit 
2 D-4, dated 5th June 1906, Maktai sold 
four of the six fields to Maruti Balaji for 
Be. 8,0C0, Rs. 2,200 of the oonsideration to be 
paid to Ghadiatohi in satisfaction of Exhibit 
*•5. Ghadiatohi sued Muktai and Maruti 
Balaji, and got a decree, the judgment 
being Exhibit 2 D-3, dated 8th July 19 JO, in 
which it was held that Mnktai received only 
R 9 . 1,800 of the mortgage money of Rs. 2,000. 
Maruti Balaji paid Ghadiatohi sometime 
before the present suit. 

In paragraph 19 of h’s judgment the 
learned District Judge holdathat the mortgage 
deed of 12ch October 1904 not having 
been set aside it wai binding on Muktai 
and the reversioners, and gives the same 
reasons as in the case of Ganpat Raghoji’a 
mortgage The oiroumstanes of the two 
mortgages are similar, and I hold that 
the question of legal neoessity must be 


•deoided on the merits. It is also argued 
for the appellants that as the money was 
borrowed under Exhibit P 5, partly to pay 
off Exhibit P-3, there cannot be legal 
neoessity to make alienation to pay off 
both Exhibits P 3 and P 5 and also atten- 
tion is drawn to the fact that it was 
found in Exhibit 2 D-3 that only Rs. 1,800 
out of the oonsideration of Exhibit P-5 were 
paid. These are matters whioh must be 
gone into by the District Judge in deoid- 
ing the question of legal neoessity. 

As to ground No. 3, in Exhibit 4 D 1 out of 
the oonsideration of Rs. 2,000, Rs. 1,900 re- 
presented the decree, while Rs. 100 were paid 
in oash. If it is found that Rs. 1,900 were 
for legal neoessity and Rs. 100 not, then 
the appellants would like to pay Rs. 1,900 
and get baok the land. This is also a 
question for the District Judge. 

The 5th ground as to mesne profits is 
not pressed. 

The 7th ground is that the Distriot Judge 
was wrong in paragraph 21 of his judg- 
ment in oorreoting 5/9 to 1/2. The learned 
Advooate for the respondents admits that 
this ground of appeal must prevail. The 
oorreot figure is 5/9 of Survey No. 47 
and the figure 1/2 in the plaint is a' 
clerical error, vide Exhibit 2 D 4. 

The 6th ground refers to paragraph 22 
of the District Judge’s judgment. There 
is no foroe in this ground. I can see 
nothing illegal or improper in a guardian 
carrying out the wishes of the minor’s 
deceased father. This ground fails; it is 
in respeot of Suit No. 3. 

The total olaim in appeal is valued at 
Rs. 2,890, being Rs. 115 in respeot of 
field No. 60, Rs. 2,200 ordered to be 
paid to Maruti Balaji, Rs. 75 in respeot 
of field No. 3 and Rs. 500 mesne profits. 
The appeal is dismissed as regards field 
No. 3 and mesne profits. As regards field 
No. 60 and the sum of Rs. 2,200, the appeal 
is remanded for farther trial by the 
1° •' er Appellate Court. The appellants will 
pay their own and respondents’ costs as 
on Rs. 575, there will be a refund of 
the Court-fee paid on Rs. 2,315, and the 
other oosts on the olaim in respeot to 
Rs. 2.315 will be oosts in the suit. 


(18) 1 O. FOIL. B. 165 k 


Order accordingly . 
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LAHORE HIGH COURT. 

First Civil Appsa . N >. 1 1*7 of 1918. 
February 21, 1920. 

Present: — Mr. Scott Smith and 

Mr. Jnstioe Wilberforoe. 

GODAR RAM and ano, her— Plaintiffs 

— Appellants 
versus 

AHMAD YAR KHAN - — Defendant — 

RK'aPONDKNT. 

Civil Procedure Code (Act V of lP0 J J f s. 47 — Fraud 

Ex parte decree obtained by )rani— Suit forgetting 

aside decree , maintainability of. 

A regular suit lies to set aside an ex -parte decree 
obtained by fraud 

First appeal from the deoree of the 
Subordinate Judge, 1st Class, Multan, dated 
the 2od January 1918 

Bibu 9. 0. Ohatterii for Baba M. N. 
Maker ji, for the Appellants 

Mr. Ablul Rashid, for the Respondents. 
JUDGMENT. — The plaintiffs’ suit, as 
described by the learned Subordinate Judge, 
is to obtain a dtc’aration that a deoree of 
Rs. 5,4^9 passed against him in 1911 is 
not capable of execution. The learned 
Judge, after referring to several authorities, 
held it to be a suit whioh interfered 
with the execution of the decree and to be 
barred by seotion 47, Civil Procedure Code. 
Against this decision the plaintiff has 
appealed. 

The money for whioh the deoree was 
granted was apparently due on som9 briok 
oontraot. According to the plaint, the present 
defendant sued the present plaintiffs for the 
money on account of whioh the deoree had 
been passed and obtained an ex parte deoree 
on the 22ud of March 1911. The plaintiff 
No. 1 now states that as he was going to 
Multan to oonduct his oa«e, he was met by 
the defendant who agreed to drop his suit if 
plaintiff agreed to continue the supply of 
imoks. In spite of this promise, however, 
the defendant went to Multan and obtained 
an ex parte deoree, of whioh plaintiff was 
not aware till June 1914. He was, how- 
ever, induced by this promise of withdrawal 
to refrain from contesting the suit and to 
oontinue his supply of brioks much to the 
advantage of the defendant and the whole 
of their aooounts have boeu settled. The 
plaint, it is true, is badly drafted but it dear- 
ly alleges that >the original deoree was 
obtained by frand. The lower Court was 
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obviously wrong in thinking that, the suit 
was merely one for a declaration that an 
adjustment of aooount had taken plane. Ifc 
did not consider in any way the allegations 
of fraud or even take the statements of the 
p«r ies tbereor, whioh was most essential m 
view of the somewhat vague allegations 
in the plaint, 

Ir is well established law that a regular suit 
lies to 9et aside an rx parte deoree obtained 
by fraud and the decision of the lower 
Court, based »9 it is upon a mipunders'anding, 
must be set aside. The appeal is accordingly 
acoepted and the oase is remanded to the 
lower Court under Order XLT, rule 23, Civil 
Procedure Code, for a decision on the merits. 
Costs to be outs in the cause. Oourfc*fee on 
appeal to be refunded. 

Appeal accepted ; 

Case remanded 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Aipeal No. 340 of 1918. 

October 27, 1919. 

Preterit Mr. Stuart, J. 0. 

BAIJ NATH SINGH, minor, through 
his next FttieND, Musummat RUKMAN 
— Plaintiff No. 3— Appellant 

versus 

ARJUN SINGH and o. hers— Defendants 

1NDER SINGH a*d others — Pl*istipf3 

— Re P 'NDENth, 

Co-sharers — Partition— Joint property — Objection to 
accuracy of entry in le venue papers — Objection by one 
co-sharer, ivnether on behalf of all — Suit to have share 
determined, nature of. 

Where several persons hold property jointly, an 
objection made by one of them to the accuraoy of 
an entry in the revenue papers must be regarded 
as an objection made on behalf of nil [p. 413, ool. *,J 

Where in partition proceedings one of the parties 
objeots to the accuraoy of an entry in the revenue 
papers as to the quantity of the shares held by 
him, and is directed by the Revenue Court to 
institute a civil suit if he desires to have hi* share 
properly determined, the suit is not one for the 
correction of the entry, but to enable the plaintiff 
to obtain in partition the share which, actually 
belongs to him and of which he is in possession, 
[p. 4l8, ool. 2.] , 



INDIAN OASES. 


Vol. LV] 

BAH NATH V. SUNDAR DAS. 

Appeal against the deoree of the Sub- 
ordinate Judge, Soltanpnr, dated the 9th 
May 1918, confirming the deoree of the 
'* Probationary Munsif, Sultanpur, dated the 
5th Maroh 1918. 

The Hon’ble Mr. 0. N. Mtsra , for the Ap- 
pellant. 

Mr. Niamaiullah, for Respondent No. 4. 

JUDGMENT. — The plaintiffs in the suit 
out .of whioh this appeal arises were Inder 
SiDgh and Chandika Singh, the sons of 
Bhawani Charan Singh ard Baij Nath 
Singh. 1 Baij Nath Sirgh 1*9 the son of a 
brother of Inder Singh and Chandika 
Singh. Bhawani Charan Singh was one 
of the sons of Sheodat Singh It is per- 
fectly olear from the pedigree that two 
of the sons of Sheodat Singh died issoeless 
and that the property whioh belonged to 
Sheodat Singh would ordinarily have been 
divided into four equal shares each, one of 
whioh would have desoended to the desoend 
ants of bis four surviving spd3. The 
property consisted of 21 shares, but for 
some obsoure reason the Bhawani Charan 
SiDgh branch was recorded from 1901 
onwards as the owner of 5 shares and 
not of 5* shares. The case stands that 
they owned shares, though they were 
not reoorded as owners thereof. So long as 
nobody interfered with their possession and 
epjoyment of 5j shares, it was immaterial 
to them what happened to be recorded 
in the revenue papers. But when reoen'ly 
a partition was applied for by another 
branoh of the family, it became essential 
to have the question of their title cleared 
up.' In the proceedings for pari it ion iD the 
Revenue Court one of them objeoted that the 
entry was ioaoonrate and he was directed to 
institute a suit in the Civil Court, if he 
desired to have his share properly determined. 
Aooordingly the present suit was instituted; 
The Courts below have dismissed this suit, 
on the grounds that only one person 
objected in the Revenue Court and three 
have instituted the suit and that the 
matter could not be re opened because the 
inaoourate entry has been in existence since 

5> 1901 . 

I do not consider that there is any force 
in the objections which the Courts below 
have taken. The three plaintiffs are joint 
and an objection made on behalf of one 

wade on behalf of all. With regard 
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to the second point, the suit is not one 
for the oorreotion of the old entry in a 
Khewat. As soon as the partition proceed- 
ings had taken place, new entries must 
necessarily be made in the Kbewat. Tbe 
suit is to enable the plaintiffs to obtain 
iD partition tbe shares whioh aotually 
belong to them and of whioh they are in 
possession. It is established satisfactorily 
that they own 5< shares and that they 
must own l \ shares. Tbe Revenue Courts 
have requested tbe Civil Courts to settle 
tbe shares that they actuary own and it 
is tbe duty of tbe Civil Courts to 
determine the matter. Tbe appeal is filed by 
only 0 D 6 plaintiff but it must succeed under 
the provisions of Order XLI, rule 4, with 
regard to all. 

I, tbtrjfore, allow the appeal, set 
aside tbe deoree of tbe lower Court, and 
direct that a declaration be pasted that 
the three plaintiffs are the owners of the 5j 
shares in question. Tbe contesting respond- 
ents w'll pay their own costs and those of the 
appellants in all Courts. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil appeal No. 2 23 or 1919. 

December 18, 1919. . . 

Fretent Sir Henry Rattigan, Kt„ Chief 

Justioe. 

RAM NATH ano others— Plaintiffs — 

Appellants 

versue 

SUNDAR DAS — Defen dant-*- Respondent. 

Limitation Act (IX of 1 90*), 8ch. /, Arte. Q'4, 97, 
lltt — Mortgage , possessory Mortgagee unable to get 

possession— 8uit for refund of mortgage money 

Limitation. 

• f — ^ 

Defendant, an adna malik, mortgaged certain land 
with possession to plaintiff for Rs. f 00 on 8Cth 
Angnst 1012 and agreed to refund the money- in 
case the mortgagee lost possession for some legal 
defect in the owner’s title.. The land being in 
possession of various persons .who refused to allow 
plaintiff to get possession, he, on the ltth April >913, 
brought a suit against, the mortgagor and 'one ‘ A. for 
possession of such part of the land as was in A' s 
possession. This suit having been dismissed, plaint* 
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iff sued for refund of his money with interest. 

It was found that there was a genuine contract of 
mortgage at the time when it was effected but 
that consideration failed subsequently: 

Held, that under the circumstances Article 97, 
read with Article 1 16 of Schedule I to the l imita- 
tion Act, was applicable to the case [p. 415, col. ].] 

Second appeal from the deoree of the Addi- 
tional Distriot Judge, Jullundnrat Ludhiana, 
dated the 31et Ootober 1918, reversing 
that of the Muneif, 1st Class, Nawanshahr, 
Distriot Jullundur, dated the 22nd March 
1918. 

Lala Jagan Nath, for the Appellants. 

Lala Fakir Chand, for the Respondents. 
JUDGMENT, — The Additional Judge, 
while deoiding upon the merits in plaintiff’s 
favour, has held that his suit is barred 
under Article 62 of the Indian Limitation 
Aot and has dismissed it with, costs through- 
out. 

The facts briefly are that Mahant Sundar 
Das, defendant, as adna malik, mortgaged 
74 kanals 17 maria* of land to Milkhi Mai, 
plaintiff, for Rs. 500 on the 30ch August 
1912. It was agreed that the mortgagee 
should be given possession of the land and 
also that if for some legal defeot in the 
owner’s title the mortgagee lost possession 
of the land, he should be entitled to claim 
a refund of the purchase-money from the 
mortgagor. The land happened at the time 
to bd in possession of various persons who 
refused to allow plaintiff to get possession 
of any part of it, and as a result plaintiff 
on the 19th April 1913 brought a suit 
against the mortgagor and one Attar Singh 
for possession of such part of the land 
mortgaged as happened to be in Attar 
Singh’s possession, this being regarded as 
a test oase which would apply to all who 
held land mortgaged to the pliintiff. 
Plaintiff’s su t was dismissed by order of 
the Munsif, 2nd Glass, dated the 29th Novem- 
ber 1913, and the ground upon whioh the 
Munsif deoided the case was that there was 
no 6ona fide mortgage between the plaintiff 
and Sundar Das, and that the two were aot- 
ing in oollusion, Sundar Das’s object being 
to ejeot proprietors from the land through 
plaintiff. The ground upon which this* 
conclusion was based was that the mort- 
gage' deed contained a covenant to the 
effect that the mortgagor would bear all 
expenses of any litigation that might arise 
with regard to the property, This the 


Munsif characterised as an unusual stipula- 
tion whioh must exoite suspicion. As a 
matter of faot the stipulation is not of a 
very unusual oharaoter and under section 65, 
olause (6), Transfer of Property Aot, “In 
the absence of a contract to the contrary, 
the mortgagor shall be deemed to con- 
tract with the mortgagee that the mortgagor 
will defend, or, if the mortgagee be in 
possession of the mortgaged property, en- 
able him to defend, the mortgagor’s title 
thereto” — a olause whioh is very similar in 
terms to the oovenant whioh roused the 
suspicions of the Munsif. 

The Distriot Judge on appeal in that oaae 
dismissed plaintiff’s olaim on an entirely 
different ground. He held that Attar Singh 
was an ala malik who had oontiouously 
oooupied the soil without paying rent and 
that there was nothing to show that 
he was liable to be dispossessed by the 
mortgagee of a Malguzar’s rights. Plaintiff, 
having lost his suit for possession, has now 
sued the mortgagor for refund of the prin- 
cipal amount, Rs. 500, and interest due nnder 
the terms of the mortgage oontraot and 
also for expenses incurred in the previous 
suit. The Munsif, 1st Class, granted 
plaintiff a deoree for R 9 . 800 with costs 
against the mortgagor defendant but the 
Additional Judge, as above pointed out, has 
dismissed the olaim as barred by limitation, 
though upon the merits he finds an amount 
of Rs. 741-4-9 to be due to the plaintiff. 

Plaintiff has preferred a second appeal 
to this Court, and admittedly his suit 
must be held to be within time unless it 
is found that the oontraot of mortgage be- 
tween him and the defendant mortgagor 
was avoid transaction, in the latter event 
Artiole 62 would apply and the suit would 
be barred, otherwise Artiole 97 read with 
Artiole 116 of the Limitation Aot would 
be applicable and the claim would be within 
time. Somewhat lengthy arguments have 
been addressed to me on the question whe- 
ther the plaintiff was aware at the time 
of the mortgage that the mortgagor had no 
title to mortgage the land in plaintiff’s 
favour and Mr. Faqir Chand lays great 
stress on the findings in the previous suit 
as shewing that plaintiff had fall know- 
ledge of all the faots and that the mort- 
gage transaction was fictitious and specula- 
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tive. As a matter of fact I oan find no 
justification for holding that plaintiff knew 
that the defendant had no right or title to 
mortgage the land or that the oontraot be- 
tween them was a mere nullity. It is true 
that the Mnnsif in the former suit held 
that the transaction was fiotitions, but the 
reasons given by him for so deciding were 
unsound and erroneous. The District Judge 
in that suit certainly did not hold that 
the transaction was other than genuine, and 
the Mnnsif in the present ease found 
distinctly upon this point in plaintiff’s favour. 
It seems to me that plaintiff was more or 
less aware that he was taking upon him- 
self a somewhat risky bargain, but I am 
by no' means satis6ed that be knew that 
the mortgagor had no title or that he and 
the mortgagor devised this transaction as a 
means whereby the easy going and indolent 
mortgagor should be relieved of the neces- 
sity of suing for possession by getting the 
plaintiff to do that work for him. This 
appears to be a somewhat fantastic theory, 
for which there is no raal found ition. I 
hold, therefore, that there was a genuine 
contract of mortgage at the time when it 
was effected, but that consideration failed 
subsequently when the District Judge in the 
former suit held, on the 14th December 
1914, that the defendant, Attar Singh, 
oonld not be ejected from the land which 
Mahant Sundar Das had mortgaged to plaint- 
iff. . Upon this finding Article 97, read with 
Artiole 116 of the Limitation Aot, is appli- 
cable and the suit is within time. Plaintiff 
is clearly entitled to the sum of Rs. 500,. 
being the principal amount due on the 
mortgage, and I see no reason why he 
should be deprived of Rs. 250 allowed to 
him by the lower Courts as interest. 
Plaintiff is also entitled to costs incurred 
in the previous suit as set fourth in Ex- 
hibits P-6 and P-7, showing a total of 
Rs. 42 4-0 and also to Rs. 68 allowed 
by the Additional Judge. The total amount 
due to him, therefore, comes to Rs. 860 4-0 
but from this must be deducted the sum 
of Rs. 112 which plaintiff has received as 
the prodnoe of the land. The net balance, 
therefore, due to plaintiff is Rs. 748-4 0. 

1 accordingly accept the appeal and grant 
plaintiff a decree for the said sum with pro- 
portionate costs throughout. 

Apptal tcctphd. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 497 op 1917. 
February 24, 1919. 

Present:— Mr. Mittra, A. J. C. 

Musammat MASUMBI — Defendant No. 1 

Appellant 

versus 

DONGAR SINGH AN d others 

Plaintiffs and Defendants Nos. 2 and 3 

Respondents. 

Civil Procedure Code ( Act V of 1908;, O. Ill r . 4— 
Vakalatnama— Pleader's name omitted from body of 

vakalatnama— Appeal, presentation of, by Pleader 
whether proper. * 


Under Order. Ill, rule 4, Civil Procedure Code 
the appointment of a Pleader should be in 
writing signed by the person for whom the Pleader 
is to appear and act; every such appointment, when 
accepted by a Pleader, must be filed in Court 
[p. 416, col. 1.] 

Where a party delivers a vakalatnama to a Pleader 
duly signed by himself, but omits the name of the 
Pleader in the body of the vakalatnama , the latter 
has implied authority to fill in the details, and if 

the Header simultaneously accepts the vakalatnama 
and signs his name in token of acceptance, this is a 
sufficient compliance with the provisions of tho 
law. [p 4 <6, col l.] 

If in such a case the Pleader presents an appeal, 
the omission of his name in the body of the vakalat’ 
nama would not invalidate the presentation of the 
appeal, [p. 416, col. I.] 

Appeal against the decree of the District 
Judge, Bhandara, in Civil Appeal No. 93 
of 1917, decided on the 27th July 1917. 

Mr. O. B. Parikh, for the Appellant. 

Mr. O. R. Prodhan for Respondents 
Nos. 1 to 4 and Mr. P. P. Vandya for Re- 
spondents Nos. 6 to 8. 

JUDGMENT. — A preliminary objection 
has been raised on behalf of the respond- 
ents that the appeal was not properly 
filed, inasmuoh as the name of the Pleader 
who filed it has been omitted in the body 
of the vakalatnama. In support of this 
reliance is placed upon Mohammad AM 
Khan v. Jasram (1). The learned Judges 
of the Allahabad High Couit follow an 
earlier ruling of that Court in Pokhpal 
Singh v. Dumber Singh (2). I have not 
been able to traoe that ruling and as no 
reasons are given in the deoision reported in 
the Indian Law Reports (1), I mug t decide 
the oase upon a oonstruotion of the 
Civil Prone dure Code bearing on the 
point. 


(1) 23 Ind. Cm. 464; 36 A. 46- 

(2) 6 A. L. J. 110 Vtu. 


11 A. L. J. 1016. 
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Order III, rule 4, requires the appointment 
of a Pleader to be in writing signei by 
the person for whom the Pleader is to 
appear and to aot, and every suoh ap* 
pointment, when aooepted by a Pleader, 
shall be filed in Court. Where a party 
delivers : a duly signed vakahtnama to a 
Pleader without potting his name in the 
body of the takahitnama he impliedly au* 
thorises him to fill in the detail, and if, 
as in this oase, the Pleader simultaneously 
aooepts the . vak htnama , and sig is his 
name in token of acceptance, the pro* 
visions of the law have been soffiiieDtly 
oomplied with. The acceptance is io 
writing and was made in the presence of 
the party’s agent 'who executed the power* 
of-attorney. The irregularity passed un- 
notioed in the office, otherwise the appel- 
lant’s Pleader had enflhient time to have 
the oversight rectified. I hold, the efore, that 
no objection can be successfully taken to the. 
proper presentation of the appeal. 

In 1866 the superior proprietary rights 
of the village of Saheki were conferred 
npon Manohar Singh, the eldest of fonr 
brothers. It has been found by the Courts 
below, and this finding is Dot questioned 
before me, that Manohar Singh held the 
superior proprietary rights as the head 
and representative of the farady. Upon his 

death in 1894 Sabodra, widow of Manohar 
Singb, olaimed that mutation should take 
plaoe in her name. She, however, admit*, 
ted that the maliknna after the payment of 
debts is equally divided between the four 
brothers. She stated that her sod, Pemsingh, 
is deaf aud damb, and henoe her name 
should be entered during her lifetime and 
" after her death the name of Pemsingh 
should be entered in the Government reoords. 
The three brothers of Manohar Singh desired 
that the name of all four should be shown in 
the mutation register. The Tahsildar re* 
oommeDded mutation in accordance with the 
wishes of the brothers, but the Deputy 
Commissioner ordered that mutation should 
'tale plaoe in the name of Sahodra. In 
this order (Exhibit D-6) the Deputy 
Commissioner says that Manohar Singh 
alone was the proprietor of the three 
villages. This appears to be a slip on the 
part of the Depnty Commissioner. What 
he meant was that Manohar Singh was 
(bo eole reosrded proprietor • of the three 


villages, for the title of the others was 
never denied either by Manohar Singh or 
his widow. In 1896 97 the Settlement 

r 

Paroha showed the name of Sahodra a9 
the superior proprietor of the villages. 
This was apparently in aooordanop with 
the mutation register. A Settlement 
Officer reoords facts upon the basis of 
possession. In the oase of superior pro- 
prietary rights where only a malikana is 
realised, there can ba do evidence of 
possession suoh as would be forthcoming 
in the oase of a village held in inferior 
proprietary right. Presumably, the person 
who oolleoted the malikana in the first 
instance wa9 Sahodra, and as she admitted 
having divided the net income after pay- 
ment of debts amongst the co-sharers, no 
adverse inference could he drawn against 
the brothers of Manohar Singh and their 
representatives. The point u'ged before me 
is that the possession of Munammit Sahodra 
was adverse to the plaintiff*, that is, the 
representatives of her husband’s brothers. 
This argument is untenable in view of 
the faots I have just reoited, and in view 
of the finding of fact arrived at by the 
District Judge that she had been dividing the 
profits till very reoently. The appeal, there- 
fore, stands dismissed with costs. 

It is urged that the plaintiffs are barred 
by seotion 87 of the Land Revenue Aot, 
1881, This argument is meaningless. 
There was no award of proprietary rights 
in 1896 97 by the Settleiqput Officer. 
There was an award in 1866, but that 
award was made, as found by the Courts 
below, in favour of all the brothers, though 
only in the Dame of Manohar Singh. The 
appeal fails aud is dismissed with costs, 

t 

Appeal dismissed. 
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ARUMUGA THEVAN V. MKKBA IBRAHIM, 

* MADRAS HIGH COURT. 

' Civil Appeal No. 175 op 191S. 

* February 20, 1919. 

- Present; — Mr. Justioe Abdar Rahim 
and Mr. Justice Speneer. 
ARUMUGA THEVAN — Plaintiff — 

Appellant 

* versus 

Sheikh MEERA IBRAHIM RAVUTH4R 
And another — Defendants — Respondents. 

Transfer of Property Act (IV of 1682;, *. 99, appli- 
cability of, to mortgage which never came into operation. 


The provisions of seotion 99 of the Transfer of 
Property Aofc cannot be applied to the case of a 
mortgage which was never brought into operation, 
or whioh, according to its terms, could not come into 
operation until a condition was fulfilled, and that 
condition was not fulfilled, [p. 418, cols. 1 & 2.] 

Appeal against the deoree of the Court of 
the Additional Temporary Subordinate 
•lodge, Tanjore (Original Suit No. 46 of 
1917 (Original Suit No. 42 of 1916, on the 
file- of the Court of the Subordinate Judge, 
Tanjore). 

FACTS appear from the judgment. 

Messrs, T. R. Ramachandra Aiyar , P. R. 
Srinivasa Aiyangar and K. S. Jayarama 
Aiyar, for tbe Appellant. — The sale to the 
appellant in 1916 must prevail over the 
respondents sale. The respondent could not 
bring to. sale the property in execution of his 
money decree, as hie father was already a usu* 
fruotuary mortgagee, Seotion 99 of the Trans- 
fer o£ Property A o% barred that course. The 
purchase by the respondent’s father was not 
Valid. See^ Abdiil Hashim v. Kader Batoha 
yl) and Stinivasd' Swami Aiydngar v. Athma - 
rama Iyer (2). ' 

> Mr. T. R. Venoatrarna Sastri , for the Re* 
spondents.—Though there was a usufructuary 
mortgage in favour of the respondent’s 
fanner, it never came into operation. The 
chief consideration for that mortgage was 

of Y eerappa Ohetty’s Othi 
Jr!, ft®- 7,000 was reserved for 

at purpose, but Veerappa Ohetty having 
demanded Rs. 10.00J, the' Othi was not 

i| 18 a atla ’ a ‘ no ^ ep item of consideration, 
T 8, Which* was to be applied to re* 
spondenta deoree debt was never so applied, 
nor were the tanks repaired as reauired by 
the mortgage deed, Exhibit B, Under the 

tty ^ 201 86 L - J - 740; 8 

M,h, T, 3 2 If. 2^1; 19 M. L. jf 280; 6 


27 


oironmstanoes the respondent's father never 
acquired the status of a usufructuary mort- 
gagee. Section 99 of tbe Transfer of Pro* 
perty Aot will not apply' where tbe mortgage 
was not acted upon. The document itself 
was, according to the evidence, returned 
to the Zamindar. The cases relied on by 
the appellant are distinguishable. 

JUDGMENT. — The father of the defend- 
ants in this suit had a money deoree against 
a Zamindar, the owner of the properties 
in dispute, and in exeoation of that deoree 
brought them to sale iu June 1893. The 
plaintiff, the appellant before us, bought 
the property by private sale from the 
Zamindar in 1916, under Exhibit A, and the 
appellant’s case is that the purchase by 
tbe respondents’ father was invalid inas- 
much as the respondents’ father was a 
usufructuary mortgagee of these properties 
aud, therefore, under section 99 of the 
Transfer of Property Aot of 1882 he could 
not bring the property to sale in execution 
of the money deoree. The first question for 
determination is whether the defendants’ 
father was in faot a usufructuary mortgagee. 

What happened was, one Veerappa 
Chetty under Exhibits III and IV, Othi 
deeds of 1875, had a nsufruotnary mortgage 
for Rs. 10,750. He was to enjoy the 
property in lien of interest. The defendants’ 
father had a money deoree for nearly 
Rs. 7,000. That was in Suit No. 64 of 1880, 
Then it appears that the Zamindar, the 
predecessor of the present Zamindar, exeout 
ed Exhibit B, purporting to be a usufructuary 
mortgage, in 1862 for Rs. 16,00J in favour 
of the father of the defendants. The 
terms of that mortgage were that out of 
Rs. 16,000 the defendants’ father was to 
pay off the Othis in favour of Veerappa 
Ohetty (Rs. 7,000 odd) and he was to 
satisfy his own deoree with a sum of nearly 
Rs. 8,000 and the balance of Rs. 1,000 he 
was to spend for repairing certain tanks 
in the Z»mindari. Thitigh the dooament 
was exeoated and registered about 3 months 
afterwards at t ie instance of the defendants’ 
father, it is indisputable that oa the one 
hand Veerappa Ubetcy’s debt was never 
paid ubr the decree debt due to the defend- 
ants’ father, nor was any money spent for 
repairing the tanks as contemplated in 
Exhibit B, and on the other hand the 
defendants’ fathefrRneVer .’got possession of 
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the property. The deoree whioh the defend* 
ante’ father had was executed apparently 
without any objeotion on the ground that 
it was merged in or satisfied by Exhibit 
B and the property sold, as already stated, 
and bought by the defendants’ father. 

One of the issues in the case was 
whether Exhibit B ever oame into 

operation at all so as to olothe the 

defendants’ father with the status of a 
mortgagee to bring into operation seotion 
99 of the Transfer of Property Aot. It 
seems to us dear, onoe the nature of 
the transaotion is properly grasped, that 
the parties could never have intended 
Exhibit B to oome into operation until at 
least Veerappa Chetti’s debt, in oonsidera* 
tion for whioh he was in possession of 
the property in dispnte as a usufructuary 
mortgagee, was satisfied. It appears from 
the evidenoe that Veerappa Cbetty was 
unwilling to aooept Rs. 7.000 in satisfao- 
tion of- the Othis. He claimed that 
Rs. 10,000 was due to him and the Zamindar 
was unable to pay that amount. The defend, 
ants’ father under Exhibit B on the other 
hand was not bound to pay more than 
Rs.'. 7,000 and odd mentioned in that 
document. The result was that Ex- 
hibit B oould not be acted upon and the 
evidence is that the document was returned 
some time after to the Zamindar. Upon 
these facts it is impossible to hold that 
the defendants’ father ever was a usufruc- 
tuary mortgagee so as to be under any 
disability by virtue of section 91 of the 
Transfer of Property Aot. It is obvious 
that Exhibit B as a usufructuary mort- 
gage oould not oome into operation until 
the previous usufructuary mortgage had been 
satisfied, and that is why the document 
stipulated that Veerappa Chetty’s mortgage 
should be paid off. That clearly implies 
that the parties intended that Exhibit B 
should not come into operation until 
Veerappa Chetty’e Othis had been paid 
off. That is not a ea^e like that 
in Abdul Hashim v Rader Batcha (l), 

where the mortgage had been acted upon,' 
possession being obtained of at least a 
portion of the properties, and the mort- 
gagee leased it to some other person. 
Similarly Srinivjsa Swami Aiyangar v. Athma - 
rama Iyer (2) has no application, because 
here not. only was Exhibit B never aoted 


upon by the parties, but according to the 
terms it oould not oome into operation 
unless a certain condition was fulfilled, and 
that condition was never fulfilled. For 
these reasons we are of opinion that the con- 
clusion of the learned Subordinate Judge on 
this point must be confirmed. 

The result is that the appeal must be 
dismissed with costs. 
m. c. P. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

CODRT. 

Second Civil Appeal No. 10-B of 1919. 

February 9, 1920. 

Present : — Mr. Kotval, A. J. O. 
RAMLAL — Plaintiff — Appellant 

venus 

DATTU— Defendant — Respondent. 

Will — Wt^cno succeeding under Will -Adoption by 

widow— Bequest by widow in favour of third person — 

Debt due to estate, adjustment of, with adopted son — 

Adopted son, whether competent to give discharge — 

Liability of debtor to successor under Will of widow. 

% 

Under the Will of her late husband, C. inherited 
his entire estate. She adopted a son B., and execut- 
ed a Will in favour of the plaintiff, who on her 
death took possession of the estate and applied for 
Probate of the Will. B. opposed the grant of Pro- 
bate and instituted a suit against the plaintiff for 
possession of U 's estate A compromise was even-' 
tually effected between the parties, whereby B. 
executed a sale in favour of the plaintiff of what- 
ever rights he may have had as the adopted son 
of C. 'lhe plaintiff then brought the present suit 
to recover from the defendant upon three bonds 
executed by him in favour of C. The defendant 
pleaded that he had adjusted the claim by pay- 
ment to B. The Appellate Court dismissed the 
claim, on the ground that the effect of the compro- 
mise between B. and the plaintiff was to transfer 
B ’ s rights subject to all his liabilities and subject to 
all that he had done as regards the property up to 
the date of the compromise. On second appeal: 

Held, that the decision was erroneous; that as the 
sale in favour of the plaintiff contained no reserva- 
tion that the giving of a discharge to debtors by 
B. would be recognised, and as there was no admis- 
sion by the plaintiff that B. had any right to O.'s 
estate as adopted son,. B. had no right to give a 
discharge to the defendant, and that consequently 
the adjustment with him oould not be set up against 
the plaintiff, [p.- 419, ooi. 2j p,‘ 429, eel. 1 J 
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Appeal against (he deeree of the Distriot 
Judge, Akola, in Civil Appeal No. 100 of 
1918, deoided on 17th Ootober 1918. 

• Dp. H. S, Qour <fc Messrs. 3. 3. Oki and 
M. 3 . Bobie , for the Appellant. 

' Messrs. 0. V. Deshmukh and 3. M. Desk- 

muJth, for the Respondent. 

JUDGMENT —The plaintiff sned on three 
bonds exeonted by the defendant in favoar of 
Chandnbai deceased, proprietress of the firm of 
Girdharilal Channi Lai. Chandnbai had 
exeonted a Will in favour of the plaintiff, of 
whiob he has obtained .Probate. The defendant 
admitted the bonds, hnt pleaded that he 
had adjnsted the olaim on them by a 
payment to Beharilal, who had been adopted 
by Chandnbai and bad iu oonsequenoe 
beoome the owner of the firm. The plaint- 
iff replied that Chandnbai was the ab- 
solute owner of the firm under a Will by 
her husband Girdharilal and that the 
adoption of Beharilal did not divest her 
of the absolute interest she took under 

the Will. 

Both parties admit that Beharilal had 
opposed the grant of the Probate and had 
himself sued the plaintiff for possession of 
Ohandubai’s estate and that both these 
proceedings were compromised by Behari- 
lal executing a sale in favour of the 
plaintiff of whatever rights he may have 
had as an adopted son for a consideration 

. of Rs. 10,000. 

1 The lower Appellate Court has found 
that under Girdharilal’ s Will Ohandubai 
became the absolute owner of his estate, 
that the adoption of Beharilal did not 
divest her of it, and that under Cbandu- 
bai’s Will the plaintiff became the owner 
of her estate. These findings are not 
challenged on behalf of the defendant. 
The first Court did not oonsider the 
effect of the adjustment with Beharilal 
apparently as it found that the adjustment 
was not proved. The lower Appellate Court 
found that the adjustment was made. It 
dismissed the plaintiff's olaim, on the ground 
that the effeot of the compromise between 
Beharilal and the plaintiff was to transfer 
Beharilal's rights in the property subject to 
all hie liabilities as existing on the date of 
the compromise and "subject to all that he 
had done as regards the property till 
then.” I am unable 9 to agree, with this 
fading aa to the effect of the compromise. 


There is no reservation or condition i n 
the sale-deed evidencing the oompromis® 
that the acts of Beharilal in giving * 
discharge to creditors are to be recognised* 
Nor is there any admission therein by the 
plaintiff that Beharilal had any right to 
the estate as the adopted son. All that 
oan be said to be admitted by the plaintiff 
in the sale-deed is that there was a olaim 
made by Beharilal that as an adopted son 
he was entitled to Ohandubai’s estate. 

The plaintiff has obtained Probate of 
Cbandubai’s Will and he is prima facie the 
only person entitled to claim performance 
of the contracts made with the deceased 
and entitled to give a discharge. If the 
defendant pleads a discharge by Behari- 
lal, the onus is on him to prove that 
Beharilal had the right to give it. Ac- 
cording to the lower Appellate Court’s 
finding of law given in paragraph 6 of 
its judgment which is not challenged by 
the defendant in this Court, he certainly 
had no suoh right. The mere faot that 
Beharilal was making a claim, not only 
Dot admitted but opposed by the plaintiff, 
does not give him a right to give a 
discharge or justify the defendant in 
making the payment to him in perform- 
ance of his contract. The only argument 
advanced by the defendant’s Counsel in 
this Court to justify the payment made 
by him to Beharilal is that he was led 
to believe by a notice, Exhibit D-l, 
given by Beharilal to him that Beharilal 
was the owner and entitled to receive the 
payment and that the adjustment of the 
olaim with Beharilal was in good faith. 
I do not oonsider that the mere faot of 
the notice having been given in any way 
justified th© defendant in adjusting the 
olaim with Beharilal. The notice dis- 
tinotly refers to a dispute with the plaint- 
iff as regards the estate and says that 
Beharilal was about to bring a suit against 
the plaintiff for the same. It warns 
the defendant not to pay to the plaintiff. 
It does not demand s ttyst payment should 
be made to Beharilat : lt only says: if 
you do want to pay/* pay (*• debt) to 

me”. ' - # ' 

The evidenoe - sho*8 that at the time of 

tho payment the defendant was told by 

Beharilal that the bonds in respasb of which 

the payment was made were with th« 
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plaintiff. The adjustment wrs thus made 
with a person who wae not in possession 
and whose title was to the knowledge of 
the defendant disputed. Under the oir- 
oumstaDoes of the ease the payment oould 
not have been made in good faith, which 
also seems to be negatived . by the faot 
that the adjustment was made for a sum 
less than l/3rd of what was really due. 
Clauses r x a), ( b ), (e) and (j) of section 23 
of the Specific Relief Act refer to the 
persons who in a oase like the present 
would be entitled to olaim performance of 
the contract. Beharilal was not at the 
date of the payment one of such persons. 
The lower Appellate Couit’s judgment 
proceeds upon the assumption that Beharilal 
had at the time of the adjustment a right 
to the estate either in law or admitted 
by the defendant. This assumption is 
not oqrrect. 

I hold that Beharilal had no right to 
give a. discharge and the adjustment 
with him cannot be set up against the 
plaintiff. The appeal succeeds. The lower 
Appellate Court’s decree is set aside and 
the first Court’s deoree is restored. The 
respondent will pay costs throughout. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2525 of 1916. 

February 23, 1920. 
Present;— Mr. Justice Sbadi Lai and 
Mr. Justioe Martineau. 

RUPA and othehs — Plaintiffs — 

Appellants 


versus 

SARDAR M1RZA and others — Defendant 

— Respondents. 

Caste Disabilities Removal Act >XXI of 18"0J, scop 
°f Muhammadan Law — Non-Muslim, whether exclud 
ed from succession to Muslim- Punjab Pre-emption 
Act (I of 19i3J, «. 16 [a). ^ 


The Caste Disabilities Removal Act has abrogated 
the rule of Muhammadan Law by whioh a non- 
Muslim is excluded from succession to a Muslim. Td 
421, col. 2.] LF ' 
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Bhagwant Singh v. Kallu, 11 A. ICO: A. W. N. (1888) 
28 s *, followed 

The soqs of one If, a convert to Islam, sold six 
villages to their first cousin once removed. Plaint- 
iffs, occupancy teuants in one of the villages, sued 
for possession by pre-emption of that village: 

Held, » • * that the fact of . the vendees being 
f hristians did not deprive them of their right of 
succession to the vendors; [p. 422, col. J.j 

(2j'that, therefore, the plaintiffs’ right of pre- 
emption was inferior to that of the vendees and 
their suit was liable to be dismissed, [p. 422, col. 1.] 

First appeal from the deoree of the 
Subordinate Judge, 1st Class, Sissar, dated 
the 31st May 1916. 

Maulvi Ohulam Mohy-ud Din for Mr. Habib 
Ullah Khan for the Appellants. 

Messrs. Ookal Ohand Narang and Vaughan, 
for Mr. R. H. Skinner , Respondent. 

JUDGMENT.— Defendants Nos. 1 to 3 

are the sons of Mr. Stuart Skinner, alias 
Nawab Mirza, who was a convert to Islam. 
In 1914 they sold six villages to Mr. R. 
H. Skinner, defendant No. 4. Plaintiffs, 
who are oooopanoy tenants in one of the 
villages, namely, Dhangar, sue for pre- 
emption in respect of that village. Their 
suit has been dismissed on the ground 
that their right of pre-emption is inferior 
to that of the vendee, as he would, but 
for the sale, be entitled to inherit the 
property on the death of the vendors, being 
their first oousin once removed. The 
plaintiffs have appealed to this Court, and the 
only argument advanoed by Mr. Gbulam 
Mohy ud-Din on their behalf is that as 
the vendors are Muhammadans, the vendee 
being a Christian, is under the Muham- 
madan Law debarred from succeeding ta 
their estate and has consequently no 
right of pre emption. The lower Court 
has held that the disability created 
by the Muhammadan Law is removed by 
Act XXI of 1850, and the question before 
us is whether this view is correct. 

Act XXI of 1850, whioh is described as 
an Aot for extending the principle of sec- 
tion 9, Regulation VII of 1832 of the 
BeLgal Code, throughout the territories sub- 
ject to the Government of the East India 
Company, runs as follows: — 

W hereas it is enaoted by section 9, 
Regulation VII, 1832, of the Bengal Cod* 
that whenever in any Civil suit the parties 
to such suit may be of different persuasions, 
when one party shall be of the Hindu 
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and 4be other of the Muhammadan persua- 
sion; or where one or more of the parties 
to the snit shall not be either of the 
Muhammadan or Hindu persuasions, the laws 
of those religions shall not be permitted 
to operate to deprive suoh party or parties 
of any property to which, but for the ope- 
ration of suoh laws, they, would have been 
entitled; and whereas it will he beneBcial 
to extend the prinoiple of that enaotment 
throughout the territories subjeot to the 
Government of the East India Company, 
it is emoted as follows: — So mnoh of any 
law or usage now in foroe within the 
territories subjeot to the Government of the 
East India Company as inflicts on any 
person forfeiture of rights or property, or 
may be held in any way to impair or affeot 
any right of inheritance, by reason of his 
or her renouncing, or having been exoluded 
from the oommnnion, of any religion, or 
being deprived of oaste, shall oease to be 
enforced as law in the Courts of the East 
India Company, and in the Courts establish- 
ed by Royal Charter within the said 
territories.” 

It is argued for the appellants 
that the Aot only protests the convert 
from the loss of his right of inheritance in 
oonsequence of his renouncing his religion, 
and that it. does not affeot the provisions 
of the Muhammadan Law regarding the 
right of another person to inherit the pro- 
perty of the oonvert or convert’s successors. 
It appears, however, that section 9 of Regu- 
lation VII of 1832 of the Bengal Code 
rendered the rule of Muhammadan Law by 
whioh a non-Muslim is debarred from in- 
heriting the property of a Muslim inopera- 
tive in the Bengal Presidency. What we 
have to oonsider is whether the enaotment of 
Aot XXI of 1850 had the same effect 
throughout the territories Bubjeot to the Gov- 
ernment of the East India Company. 

We have not been referred to any case 
in whioh the point now in dispute arose, 
hut a decision given in regard to the con- 
struction. of Aot AXI of 1850 in Bhagtoint 
Singh v. Kalin (1) is against the appellants’ 
contention. The case was one in whioh 
a Muhammadan whose father had renounced 
the Hindu religion > olaimed oertain property 
as heir of his father’s brother, and the 
question was whether Aot XXI of 1850 

H) 11 A. 100} A. W. N. (1888) 288. 


applied, the plaintiff not being himself & 
oonvert, but being the sin of a oonvert. It 
was h*»ld that the Aot applied. Edge, O. J., 
remrked that as the Legislature in the pre- 
amble expressed the intention of the Aot to 
be to extend the principle of section 9 of 
Regulation VII of 1832 throughout the 
territories of the East India Company, one 
would expect that in the operative part 
of the Aot the prinoiple of section 9 of the 
Regulation would not be out down or cur- 
tailed. He then considered whether the 
Aot did in fact out down or curtail that 
prinoiple and oame to the conclusion that 
it did not. He held that the operative 
portion of the Aot related to different olasees 
of persons, the earlier portion protecting 
any person from forfeiture of right of pro- 
perty by reason of his or her renouncing 
their religion, or being exoluded from 
oaste, while the latter portion protected 
any person from having any right of in- 
heritance affeoted by reason of any per- 
son having renounced his religion or having 
been exoluded from oaste, and he gave 
as his reason for this view that if the 
latter part of the seotion was restricted to 
the protection of the right of inheritance of 
the persons renouncing their religion or 
being exoluded from oaste, their cate was 
covered by the words of the early part of 
the seotion. 

From the interpretation plaoed on Aot 
XAlofl850 in that judgment it would 
neossarily follow that the Act abrogated 
the rule of Muhammaden Law by whioh 
a non-Muslim is exoluded from ouooession 
to a Muslim. 

In Kanshi Bam v. Jiwan (2) a doubt was 
-expressed regarding the correctness of the 
decision of the Allahabad High Court 
but the point was not decided or disoussed, 
and in Oulab v. lahar Kour (3), Stogdon, J. 
observed that he was inclined to think that 
the construction put upon the meaning of 
the Act by the Allahabad High Court 
was oorreot, although the matter was not 
one with whioh the Court was in that oase 
particularly oonoerned. The Allahabad 
decision was, however, followed in Mahna 
v. Ohani (4 , it being held that Aot XX[ 

{ 2 ) 82 P. B. 1890. 

(3) 63 P. R. 1895. 

(4) 104 P, R. 1902; 23 P. L. R. 1903. 

/ 
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of 1850 applied not only (o the eon vert 
himself, but to his heirs. In Jitean v. 
Hamam Dot (5) also the interpretation 
plated on the Aet by the Allahabad High 
Court was asoepted as eorreet. Counsel 
for the appellants has also oited Desu v. 
Jowala (6) and Badar Bakhsh v. Sahib Jan (7) 
and on the other side we have been referred 
to Khunni Lai v. Kunwar Oobind Erithna 
Narain (8) and Mukerji v. Alfred (9), but 
none of these rulings appear to affoid any 
aSBistanse in determining the question 
before us. 

We are of opinion that the oonstruotion 
plated on Aot XXI of 1850 in Bhagwant Singh 
v. Kalin (1) was a right oonstruotion. Follow, 
ing that deoision, we hold that the vendee 
hat a right of succession to the vendors 
and that the suit for pre emption has been 
rightly dismissed. We aooordidgly dis- 
miss the appeal with oosts. 

Appeal dismissed . 

(5) 77 P. W. B. 1907. 

(0) 13 P. B. 1886. 

(7) 16 Jnd. Cm, 468; 76 P. B; 1912; 192 P. W. R. 
1912; 218 P. L. R. 1912. 

(8) 10 Ind. Cas. 477; 33 A. 356; ) 5 C. W. N. 646; 
(P. C.); 8 A. L. J. 662; 13 Bom. L. B. 427; 13 C. L. 
J. 676; 10 U. L. T. 25; 21 M. L. J. 646; (1911) 1 M. 
W. N. 432. 

(9) 1 Ind. Cas. 697; 36 P. B. 1909. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 441 op 1916, 
December 18, 1919. 

Present: — Mr. Prideaux, A. J. C. 

WASUDEO —Dependant — Appellant 

terms 

VITHAL and others — Plaintipp^ — 

Respondents. 

Family arrangement — Unequal division — Mistake, 
whether can be relieved against — Limitation Act (IX of 
1908,), 8ch. I, Arts. 90, 141, applicability of. 

• 

Where on the death of a person the claimants 
to his estate agree to an unequal division thereof, 
suoh agreement cannot be upheld unless deliberate- 
ly entered into with full knowledge. Where suoh 
an agreement is the result of a mistake, the mistake 
can be relieved against and the period of limita- 
tion within which relief may be sought is contained, 
in Article 141 of Schedule I to the Limitation Aot, 
commencing from the date of the death of the last 
holder of the estate. The fact that the party 
seeking relief, by a mistake, accepted lessthan what 
he waa entitled to, would render the period pre- 
scribed by Article 96 inapplicable, [p. 424, ool. 2.] 

Appeal against the deoree of the Additional 
District Judge, Chanda, in Civil Appeal 
No. 108 of 1917, deoided on the 11th July 
1918. 

Mr. D. T. Mangalmurti , for the Appelr 
lant. 

Mr. M. B. Bobde , for the Respondents. 


JUDGMENT, — The following genealogical- tree explains the relationship of the 
of parties; — 

RUDRADEO BHAT. 


r 

Pandurang, 


r 

Balam Bhat, 


Sadasheo Bhat, 

I 

Har Bhat, 

Wasudeo, defendant No. 1. 


Satam Bhat, 

I 

Apa Bhat, 

i 

Wish wesh war Bhat, 

Govindrao— 
Gopika, wife, deoeaaed. 


r — 

Dinkar, 

I 

Shridhar 

0-14) 


I 


1 


Balajipant 

0 - 1-0 


I 

Gopalrao 

0 - 1-0 


Vithal, plaintiff 
No. 1.. 


Kriahna'Bhat 

I * 

Sadasheo 

0 - 1-0 


1 


Nilkanath, plaintiff 
No. 2. 


MurHdhar, plaintiff 
No. 3. 
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Prior to the death of Gopikabai widow 
of Govindrao, who possessed an 8-annas 
share in the village of Bahral, Tabsil 
Obanda, the owners of the village and 
malih mdkbusa field No. 342 in Mouza 
Ohandli Bazrnkh, Tahsil Chanda, were 
Gopikabai wife of Govindrao, 8 annas; 
father of defendant No. 1,,.4 annas; Sadasheo 
defendant No. 2, 1 anna; Gopalrao father of 
plaintiffs Nos. 1, 2 and 3, 1 anna; plaint- 
iff No. 4, 1 anna; father of plaintiff 

No. 5, 1 anna. Gopikabai died on 29th 
January 1905, and Krishna Bhat father of 
defendant No. 2 before her on 7th December 
1902. So at Gopikabai’s death her 8 annas 
share should have been divided among 
Gopalrao, plaintiff No. 3, Dinkarrao and 
Harbhat, father of defendant No. 1, eaeh 
getting a 2- annas share. The 2nd 

defendant Sadasheo oould not suoceed. The 
family had divided, but partition by metes 
and hounds had not been effeoted. But 
owing to want of knowledge of law by the 
plaintiffs’ forefathers and the ounningness 
of Harbhat, after Gopikabai’s death her share 
was reoorded 4 annas in the name of Harbhat, 
father of defendant No. 1, and 1 anna in 
the names of eaoh of defendant No. 2, 
Gopalrao, Balaji and Dinkarrao; and parties 
have been holding possession and enjoying the 
shares. But the plaintiffs’ real rights are 
still in force and plaintiffs now sue for a 
declaration that plaintiffs Nos.' 1, 2 and 3 
own a 3-annas share; plaintiff No. 4, 
a 3-annas share; plaintiff No. 5 a 
3-annas share; defendant No. 1 a 6 anna9 
share and defendant No. 2 a 1 anna 
share in the village and the Muafi field 
No. 342 and for getting joint possession of 
the shares. They ask for a separate partition 
of the 9 annas share, the property of the 
plaintiffs, 

Defendants contested the suit, stating that 
Govindrao husband of Gopikabai died on 
11th May 1901, and some four or five days 
before his death willed away his property 
in favour of Harbhat subject to the 
condition that his wife should enjoy it 
during her lifetime. Accordingly the widow 
entrusted her property to Harbhat at the 
time of her death anl immediately afterwards 
the father of plaintiffs Nos. 3 and 5 came 
to the father of defendant No. 1 and began 
to claim a share in the said property. Har- 
bhat refused to give ary, but eventually 


agreed to give and mutate the shares in 
the names of the brothers and their nephews 
though they had no right to them. He 
give an anna to Gopalrao father of plaint- 
iffs Nos. 1 to 3; 1-anna to Balaji plaintiff 
No, 4; 1 anna to Dinkar father of plaintiff 
No. 5 and 1 anna to Sadasheo defendant 
No. 2. The set'bment was agree! to by all 
th« parties and accepted by them. The 
settlement was effected by Gopalrao as 
manager of the joint family and, therefore, 
binding on its members and as plaintiffs 
have acted according to the terms of the 
settlement for a long period, they are now 
estopped from claiming any further interest 
in the property. Other defenoes were 
raised which it is unnecessary for the 
moment to enter into. The result of the 
case .in the first Court was, the Judge holds, 
that the oral Will set up by the defendants 
had not been proved and that the oral 
settlement had not been clearly established. 
He holds that Gopalpant, Dinkar and father 
of defendant No. 1 did not compromise the 
matter about the property of Govindrao in 
May 1905, and that the mutation pro- 
ceedings in no way barred the present olaim 
and that the plaintiffs’ holding the shares 
they now do was due to a mistake of law 
on their part and that the mistake was 
not discovered until 1913. Article 141 of 
the Limitation Act was held to apply, 
limitation commencing from the death of 
Gopikabai. The olaim was deoreed. 

On appeal, the Additional Distriot Judge, 
in a careful judgment dealing with the 
question whether even as heirs of the 
deceased Govindrao the plaintiffs oould not 
under the Hindu Law of inheritance/ get 
more than the shares they already get, 
come to the conclusion that the heirs took 
per capita and not per stirpes. They took in 
equal shares and consequently the appellant 
in the case is entitled only to 2- annas share. 
The Judge holds that with the plea of the 
Will stands or falls that of the alleged 
compromise at the time of mutation, for if 
there was no Will there was no oooasion for 
any compromise. After scrutinizing the 
evidence adduoed to prove the oral Will 
and the probabilities of the oase the 
Judge finds the pleas of the Will and 
compromise were pure inventions. The 
question of estoppel was found against the 
defendant and as regards limitation the 
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emit wm found to be governed by Artiole 
141 of tbe Limitation Aot. A cross objeo- 
tion filed by the 4th respondent as regards 
the partition of the field was deoreed. 

Against that deoision the present appeal 
has been filed. 

It is oontended that the plaintiffs, having 
admitted that the unequal division of the 
property of the deceased Govindrao was 
made with the eonsent of all the olaimants to 
the estate and having agreed to the unequal 
division under a mistake of law, are not 
entitled to avoid or re-open the division 
at all. It is farther oontended that there 
was no deception by Harbhat, nor was it 
due to him that the partition took plaoe 
in the way it did; and that whether 
Govindrao made a Will or not was im- 
material. It is contended that the parties, 
being under a bona fide belief that the 
division was to take plaoe per stirpes and 
not per capita and having determined 
their shares on that basis and got them 
matated aoaordingly, cannot how avoid, 
that division. Appellant Wasndeo Harbaji 
farther oontends that the suit did not 
some under Artiole 141; it being olearly 
for relief on the ground that the deter- 
mination of shares waB doe to a mistake 
Artiole 96 of the Limitation Aot governs 
it and as the mistake was disoovered in 
1913 and the suit was not filed till 26th 
January 1917, it is time-barred. Iu any 
ease tbe partition was the result of a 
family arrangement and compromise. It is 
farther oontended that the arrangement 
effected at the death of Gopikabai led 
the defendant to give up his rights under 
the Will, whatever they may be, and the 
plaintiffs oould not, therefore, now turn round 
and plead the rights claimed, after the appel- 
lant would be unablo to enforoe the oral 

Will. 

It seems to me that there is no force in 
this appeal. There is not the slightest 
doubt that as regards the plaintiffs the 
division at Gopikabai’s death was due to a 
mistake of law; they thought they took 
per stirpes and not per capita. It is oontended 
that as all were under a mistaken view 
of the law, a oompromise of their disputed 
rights amounts to a family settlement; but 
an agreement in a compromise of this 
nature has to be entered into upon a 
supposition of a right or of a doubtful right: 


[1920 

see St”piUen v. 8tapilton{\) t and these agree- 
ments are not upheld unless deliberately 
entered into with full knowledge. In t^e 
well known oase of Puseyv. Desbouvrie (2) 
it was held that if an eldest son, (and 
heir-at-law), knowing that he was the eldest 
son, but too ignorant to know that he was, 
therefore , also heir-at-law , should agree to 
divide the estate with his younger brother, 
a Court of Equity would relieve, upon the 
presumption of some imposition practised. 
All material oiroumstanoes must be within 
the knowledge of the parties beoause, 
without full disclosure, honest intention is not 
sufficient [ DeOordova v. DeOordova (3)], Helan 
Dasx v. Durga Das Mundal (4) is quoted by 
appellant's Counsel, and it is true that the 
dootrine of family arrangements may extend 
further than the arrangement or a settle- 
ment of doubtful or disputed rights and the 
principle is applicable not merely to oases 
in which arrangements are made between 
members of the family for the preservation of 
its peaoe, but also to eases in whioh arrange- 
ments are made between them for the pre- 
servation of its property. The present ease, 
however, does not some within this category. 

It is further oontended that the agreement 
not being vitiated by fraud, it cannot be 
interfered with. The mistake here was 
really one of faot, though there was a 
misapprehension as to the law. It seems to 
me that the mistake in the present oase 
can be relieved against. It is oontended 
that an error of law does not vitiate a 
eontraot: Vishnu Sakharnm Phntak v. Kashi - 
nath Bapu Shankar (5); but there was no 
eontraot in the real sense of the term here 
but a me r e arrangement. 

It is next argued that the oase is 
barred by limitation and as the relief sought 
is on tbe ground of mistake, Artiole 96 of the 
Limitation Apt applies. Plaintiffs knew of 
the mistake in 1913. I think that Artiole 
141 has been oorreotly applied. Plaintiffs 
had 12 years from the death of Gopikabai to 

claim their full share of Govindrao’s 

, # 

property, 'J'he faot that by an agreement 
entered into among themselves due to an 

(l : < 7* ) i W. A T. L. 0. 7th Ed. 223 at p. 234, 1 
Atk. 2; 26 E. B. 1. 

1 173-4 * 3 P Wins 316, 24 E. E. 1081. 

V3; 187 4 App. Oaa, 692; 41 L. T. 43. 

(4) 4 C. L. J. 328. 

V6 ) 11 B. 174. 
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•nor they Meepted at the time lees than 
their full share would not brinpf the ease 
within Article 96 of the Limitation Aet. 
The fast of the shares having been matated 
does not effect the plaintiffs 1 olaim: Jag rani 
Misrain y. Biehethar Lube (6). 

The ease seems to me to have been rightly 
decided and I, therefore, dismiss this appeal 
wi|h costs. 


4ppeal dismissed. 

. (6) Oaa. 701; SS A. 366; 14 A. L. J. 449 


CALCUTTA HIGH COURT. 

Civil Revision No. 548 or 1919. 

Febrnary 13, 1920. 

Pr^cnt : — Mr. Justiqe Beaohoroft. 
Brimati SIB KUMARI DEBT, 

Executrix to tbi Estate of RAM GOPAL 
CHETLANGIA — Petitioner 

pprsus 

Thi SECRETARY of STATE for INDIA 
in COUNCIL — Opposite Party. 

Civil Procedure Code ( Act V of iQOfi), 0. XVI, rr. 
10, 11,12 — Non-appearance in obedience to summons 
—Order imposing fine — Jurisdiction. 

An order impoaing a fine on a person under Order 
XVI, rule 12, of the Code of Civil Procedure for 
failing to appear in obedience to a summons is 
Without jurisdiction, unless it is made after attach- 
ment of the property of that person under rule 10 
of the Order, [p. 426, col. 1.] 

Rule against the order of the Court of 
the Settlement Officer of Nadia. 

FACTS appear from the judgment. 

Rabu Amulya Kumar Bhaitacharjee, for the 
Petitioner. — The Settlement Officer has 
purported to aet under Order XVI, rule 12 
Civil Procedure Cede. Before he oould 
have aoted under Order XVI, rule 12, he 
should have followed the procedure 'laid 
down in Order XVI, rules 10 and 11. Refers 
to Nabidip Chandra Nandi v. Secretary of 

Btate (1), whioh Was decided by Holmwood 
and Imam, JJ. . 

Babu Bam char an Mitra t Government 
Pleader, for the Opposite Party.— Service of 

(1) 18 lad, Oca 968, 20.0. W. N, 611, 


summons was effeoted on 28th May. The 
date for bearing was fixed on 30th May. 
Even on 29th May there was no pretenee 
that servioe was not effected. Then she 
failed to come on 30th May. 1 submit 
that rule 12 should be read and applied 
independently of the previous rules 10 and 
11. It is Dot Deoessary to issue attach- 
ment when the admission is that snmmons 
was duly served and in time to make 
appearanoe on 30th May. Attachment and 
proclamation are necessary to oompel pro- 
dnotion of evidence. When a summons is 
duly served and Dot obeyed, rule 12 will 
directly apply. Rule 12 should be read 
independently when Court wants to levy 
fine for disobedience, 

Babu Amulya Kumar Bhattacharjee replied 
in brief. 

JUDGMENT. — This Rule is directed 
agamst an order by whioh the Assistant 
Settlement Offioer imposed a fine of Rs. 50 
on the petitioner aod an order on appeal 
by the Settlement Offioer affirming that 
order. The Assistant Settlement Officer pur- 
ported to act under Order XVI, rule 12, Oivil 
Procedure Code. 

It appears that a summons was served 
on the petitioner asking for certain informa- 
tion! regarding a Touai in which she 
owds an eight- annas share. The summons 
was served on the 28th May on an em- 
ployee of the petitioner. The petitioner 
states that on the 29th May she sent 
an offioer to the Assistant Settlement 
Offioer, but he was told to go away on 
the ground that this was not the day for 
hearing the matter. In fact the 30th waa 
the date fixed. Then a notice was issued 
on the petitioner to show oanse why she 
should not be fined for not carrying out 
the order. The petitioner’s officer showed 
oapse, bat he did so on paper whioh did 
not bear a Court fee. On the 10th June 
the order complained of was made by the 
Assistant Settlement Offioer, 

The objection taken against the order is 
that the procedure laid down in rules 10 • 

11 and 12 of Order XVI, Oivil Procedure 
Code, had not been carried out. Rale 10 
provides in the fourth clause for issue of 
summons to give evidence or prodnoe 
doejijpfints. The second olause of- that rule 
provides that where a person summoned 
has failed to attend, the Court may fame 
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a proclamation requiring bim to attend. The 
third clause of rule 10 provides that instead 
of issuing a proclamation or at the time of 
issuing a proclamation or at any time after- 
wards the Court may issue a warrant for 
arrest of the person and make an order 
for attachment of his property. Then rule 
11 provides that after the attachment of 
the property, if the person appears and 
satisfies the Court that he did not without 
lawful exouse fail to oomply with the 
summons or intentionally avoid the service, 
and when he has failed to attend at the 
time and place Darned in the proclamation 
that he had no notice of the proolama- 
t on, the Court shall direct that the pro- 
perty be released. Rule 12 provides that 
the Court may where such person does not 
appear, or appears but fails to satisfy the 

Court, impose upon him a fine. 

In support of the Assistant Settlement 
Officer’s order it is now argued by the 
learned Government Pleader that rule 12 
must be read independently of rule 11 and 
that in fact it must be read immediately 
after the first olause of rule 10, that is, 
that where a person has been summoned, 
if he fails to appear in answer to the sum- 
mons, then the Court may proceed under 
rule 12. It seems to me that that oon 
tention cannot be upheld. Rule 12 provides 
two alternatives, that is, non appearance of 
the person or his appearing and failing 
to satisfy the Court. That seems to me 
to be the alternative, of the facts which 
are contemplated in rule 11, namely the 
person appearing and satisfying the Court, 
To put it in.other words, rule 11 provides 
for a case where the person satisfies the 
Court that he has not intentionally failed 
to oarry out the order; rule 12 applies to 
the alternative case of a person failing to 
satisfy the Court, whether he appears in 
order to offer an explanation or no. But 
in either case whether the facts are those 
contemplated in rules 11 or rule 12, the 
Court can only proceed aftor attachment of 
the property. In the present instance there 
hcc been no attachment of property and 
the Assistant Settlement Officer’s crder was 
without jurisdiction and must be set aside. 
The fine, if paid, must be refunded to the 

petitioner. 

I make no order ai to costs. * 

Order set aside. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 162 or 1918. 

January 2, 1920. 

Present: — Sir Henry Drake- BrookmaD, 

Kt., J. 0. 

NATHURAM -Defendant — Appellant 

versus 

JAGANNATH — Plaintiff — Respondent. 

Inter pi elation of Statutes — Retrospective effect — 
C.P. Land Revenue Act (XV III of 1880, suit brought 
under — Act displaced by C. P. Land Revenue Act (II of 
1917) — Decision, whether with reference to Act of 1881 
or 1917 — Settlement Record, entry in, effect of— Evi- 
dence Act (I of 1872 ), s. 90 — Certified copy, admis- 
sibility of — Presumption as to 6uch copy. 

A Statute which prejudicially affects vested rights 
in existence and claimed before its enactment cannot 
be applied retrospectively. [p. 428, col. 2; p. 4'9, col 1.] 

Where, therefore, a suit was brought to recover 
revenue and cesses when the C. P. Land Be venue 
Act, 1881, was in force, and was pending for nearly 
a year before that Act was displaced by the C. P. 
Land Revenue Act, 1917: 

Held, that the suit must be decided with reference 
to the Act of 1681. [p. 429, col 1.] 

The bare entry in a Settlement Record of a 
person as malik maJcbuea muafidar malguxar is not 
sufficient to justify a Civil Court in holding that his 
heir is entitled to enjoy alike privilege. [p. 429j col. 2] 

A certified copy of a receipt purporting to be 
■more than thirty years old, acknowledging the 
receipt of possession of certain malik makbuza plots, 
is inadmissible in evidence in the absence of any 
indication of the record from whioh it was obtained, 
or of the connection in which the possession was 
given. No presumption can be made in favour cf 
a copy of a document under section 90 of the 
Evidence Act. [p. 430, col. 1.] 

Appeal against the deoree of the Addi* 
tional District Judge, Narsingbpur, in Civil 
Appeal No. fc6 of 1917, deoided on the 25tb 
Maroh 1918. 

Dr. H. S. Qour t for the Appellant. 

Mr. S. Ramdas, for the Respondent. 

JUDGMENT. -The Buit out of whioh this 
second appeal arises was instituted od 
the 22nd December 1916. The plaintiff is 
one Jagannath, who aots as sarbarakar of 
Monza Kheria, whioh is reoorded in the 
name of the god Laxminarain. The defendent 
Nathuram is the malik makbuea of certain 
plots in the village, of whioh the revenue 
assessed at the settlement made in 1895 is 
Rs. 40 while Rs. 2-3-0 are payable in 
addition as cesses. In the khexoat (Exhibit 
D-l) of 1895 Nirpatram, the defendant’s 
father, . was entered ac malik makbtua muafi' 
dar malgutar . The plaint alleges . that 
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Nirpatram wu not entitled to hold revenus- 
free and elaims from the defendant, who is 
now in possession, the revenue and oesses for 
the Sambat years 1970, 1971 and 1972 with 
interest thereon at 1 per eent. per mensem. 
Bs. 126*9-0, the principal amonnt elaimed, 
was paid into the treasury hy the plaintiff 
along with the rest of the revenne and oeases 
due in respeot of the village. 

The defendant filed a written statement 
explaining how the land came to be held 
revenne-free by his father and then by 
himself. He raised oertain pleas with re- 
ferenoe to the frame of the suit whioh led 
to the amendment of the plaint in aooord- 
anee with my order in Miscellaneous Appeal 
No. 47 of 1917, decided on the 21st January 
1918. He also relied on the deed Exhibit 
D 5, dated the 19th June and 26th July 
1891, by whioh Beharilal, the former owner 
of the village, and his two wives dedicated 
it along with Mouza Kerpani to the god 
and contended that the malih makbuta plots 
belonging to Nirpatram and those belonging 
to one \f tuam mat Kesar, with whom we are 
not here oonoerned, were exoluded from the 
dediostion. The history of the defendant’s 
plots is thus given : — 

11 One Motiram was the cousin of Summer, 
father of the said Beharilal. The village 
Kheria was the joint anoestral property 
belonging to the family of Motiram and 
Snmmer. Motiram and other members of 
the family olaimed their shares and Motiram 
got the fields of whioh revenue is olaimed 
rent and revenue-free in lien of his share 
before the 30 years settlement. The de- 
fendant’s father Nirpatram brought a suit 
against Peare, Thamman, Jawahir, sons of 
Motiram, under a mortgage deed and obtained 
a foreclosure decree, and got possession of 
the fields on 31st December 1877. Since then 
Nirpatram, defendant’s father, and the de- 
fendant have remained in possession. At the 
present settlement the fields have been re- 
corded as malik makbuza muafi malgutari land. 
The defendant is not liable to pay the revenue 
olaimed.” 

The trial Judge delivered judgment on 
the 7th May 1917. Following the unreported 
deoision of Stanyon, A. J. 0., in Dalchand v. 
Sheopratad (S. A. No. 66 of 1912, decided on 
the 20th Marsh 1913), he held that the entry 
in the hhetcat of the current settlement should 



be treated as oonfering on Nirpatram 
personally the privilege of holding revenue- 
free and that if the defendant desired to 
enjoy the same privilege he should move 
the Deputy Commissioner onder seotion 
132 (/) of the Land Revenne Act, 1881, 
the Civil Court being debarred from deal* 
ing with such a matter by seotion 152 (6) 
(9) ibid., as laid down in Ohnturbhuj v. 
Ohandirmool (1). The claim was accordingly 
deoreed in full and the defendant appealed 
to the District Court. 

By the time this Court remanded the 
case to the lower Appellate Court, the present 
Land Revenue Act had come into force on 
the 1st September 1917. No application 
under seotion 75 (3) of that Aot, however, 
was preferred to the Additional Dis- 
trict Judge and on the 25th Maroh 1918 
he dismissed the appeal. He held that 
the Settlement Officer did not declare the 
muafi to be hereditary and that the defend- 
ant should have moved the Deputy Commis- 
sioner under seotion 132 of the Land Revenue 
Aot, 1881. With reference to seotion 117 
of that Aot he held that the defendant 
had not proved Nirpatram to have held 
under an agreement made before the 4th 
November 1881 when the Land Revenue 
Aot of that year oame into force. The 
plaintiff’s claim was aooordingly held to be 
justified by section 117 of the old Land 
Revenne Aot. The exclusion of the muafi, 
lands from the operation of Exhibit D-5 
was regarded as due merely to the fact 
that Beharilal was not their owner. The 

defendant has now preferred thia second 
appeal. 


sue aeann g «ne appellant applied 
under section 75 (3) of the present Land 
Revenue Aot for an order staying the 
proceedings and referring for the orders of 
the Deputy Commissioner as Settlement 
Offiser the question whether the appellant 
is entitled to hold revenue-free. It was 
urged in bis behalf that the difference 
between section 75 of the present Land 

, ’““f Aot and seotlon 74 in the Aot 
of 1881 amounts to a mere alteration in 

the procedure to be followed and that the 

present Aot, whioh came into force on the 

tVon Tt er g 1 ? 1 , 7 ’ * *•« ^ Notifies! 

tion No. 38, dated the 2nd June 1917 


(1) 5 la i. Cm. 705; f N. L, B, 27. 
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should be applied to the circumstances in 
spite of the fast that tbe suit was both 
instituted in, and decided by, tbe Court of 
first instanoe while the Aet of 1881 was still 
in foroe. Tbe application was opposed by 
tbe plaintiff on tbe strength of tbe fact 
that tbe trial Judge deoided tbe suit 
before tbe present Act oame into operation. 

Under section 5 of tbe Central Provinces 
General Clauses Aot, 1914, which closely 
follows seotion 6 of tbe General Clauses 
Act, 1897, tbe repeal of an enactment does 
not, nnless a different intention appears, 
affect any legal proceeding or remedy in 
respect of any right, privilege, obligation, or 
liability, acquired, accrued or incurred nnder 
tbe repealed enaotment. It is now settled law 
that under tbe Aot of 1681, tbe jurisdiction 
of tbe Civil Court was restricted, in a suit to 
reoover arrears of revenue on aooount of 
land which has been held rent-free as 
against tbe malguiars , to giving effect to 
any decision recorded by a Settlement 
Officer or by a Deputy Commissioner under 
seotion 74 of that Aot : see Ramlal v. Saffc 
Fatehchand (2), Ambika Prasad v. Vishtranath 
(3) and Ohaturbhuj v. Ohandirmool (l). The 
section just cited ran as follows : — 

"When aDy land being not land which any 
person is entitled to hold free from revenue 
as againBt the Government is held by a 
proprietor, whether himself a malguear or 
not, wbo claims to hold it wholly or par- 
tially free from revenue as against the 
other malgutars of the Mahal, the Settle- 
ment Officer shall deoide whether tbe claimant 
is entitled to ba exempted from paying the 
whole or any part of the revenue which 
would otherwise be payable in respect of 
suoh land, and, if he decides that tbe 
claimant is so entitled, shall also deter- 
mine the conditions under which and 
the term for whioh the claimant is en- 
titled to suoh exemption: 

Provided that no deoision under this section 
shall exempt any land from the payment of 
revenue, when the Mahal in which such 
land is comprised is sold for arrears of 
revenue. • 

The Chief Commissioner may make rules 
for the guidance of Settlement Officers in 
dealing with cases under this seotion.” 

' (2) 11 C. P. L. R. 4fi. 

(3) 1 N. L. R. 140. 


More than one change has been introduced 
by section 75 of the present Act whioh is 
worded thus: — 

(1) If the proprietor of any estate, 
Mahal or land olaims to hold it on con- 
ditions whioh require that the whole or 
any part of the land revenue thereof shall 
be paid by any other person, whether 
under an agreement entered into before 
the fourth day of November, 1881, or 
under any order recorded at settlement or 
under a decree of a Civil Court, the Settle* 
ment Officer shall enquire into suoh claim 
and, notwithstanding any suoh agreement, 
order or decree, may either disallow the 
claim or may determine the period for, and 
the conditions on whioh suoh estate, Mahal or 
land shall be so held. 

(2) No deoision under sub-section (1) 
shall exempt any such estate, Mahal or 
land from liability to the payment of land 
revenue, if such estate or Mahal or the 
Mahal in whioh suoh land is included is sold 
for arrears of land revenue. 

"(3) If any question arises in a Civil 
Court as to the amount of land revenue 
payable or tbe conditions on, or the period 
for whioh suoh estate, Mahal or land may 
be held free of land revenue, the Court 
shall, on application made in this behalf, stay 
the proceedings and refer the question for 
the orders of the Settlement Officer, and shall 
make a deoision in accordance with suoh 
orders,” 

The reference in sub-section 1 to an 
agreement entered into before the 4th day 
of November 1881 can only be understood 
by being read in the light of section 117 
in the Aot of 1881, by virtue of which 
no agreement made after the Aot came 
into foroe, i. e., after the 3rd November 
1681, oonld be effectual to bar the right 
of tbe malgusar to demand revenue in 
respect of land assessed to revenue but 
held free without the sanction of the Chief 
Commissioner. It is now possible for the 
Settlement Officer to disallow a claim to 
hold revenue-free even if based on an 
agreement entered into before the 4th 
November 1681. The section, therefore, 
prejudicially affects a vested right which 
has been claimed by the defendant, namely, 
that he bolds by virtue of an agreement 
made in 1677, and it is chiefly in . such 
cases that the general rule against giving 
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a Sta'tnte retrospective effect operates: see 
Kola v. Narayan (4). In that oase the 
landlords saed the vendee for possession 
of an oooupanoy holding which the latter 
had bought from the original tenant on 
the 11th February 1898, i.e., nearly 
months before the Tenanoy Act of 1898 oame 
into force. The sale had not received the 
landlords' oonsent and it was held that the 
new Aot had no retrospective operation 
so as to bar the landlords' right to sue 
in a Civil Court for possession under sec- 
tion 43 (2) of the 1883 Aot. The change 
effected by the Act of 1693 was not one 
of procedure only but materially oartailed 
the privileges of the landlord. The sama 
principle was applied in Harikrishna v. Jaideb 

(5) . There is, no doubt, another general 
principle that the presumption against a 
retrospective construction of a Statute has 
no application to enaotmehts which affect 
only the procedure and practice of the 
Courts, even where the alteration whioh 
the Statute makes has been disadvantageous 
to one of the parties: see Shankargir 
v. Bamchandra (6). But I do not think 
that the present oase oan reasonably be 
brought within the operation of that 
principle. In this oouneotion it iB not 
impertinent to observe that in section 1 203 

(6) of the present Land Revenue Aot 
provision is expressly made for applying a 
declaration by the Financial Commissioner 1 

respeot of certain rights in bouse property 
to-, suits pending at the date of its issue and 
to appeal* from deorees. either so pending 
or instituted within three months from its 
date* ,, 

The revenue for whioh the present suit 
was brought relates to years the last of 
*hioh had completely expired before the 
1st September 1917, and the suit was, as 
already Btated, instituted nearly a year 
before that date. For the reasons above 
stated I think that the oase must be decided 
with reference to the Aot of 1881, and 
T, therefore, dismiss the application under 
section 75 (3) of the present Aot with 
costs. 

Defendant's appeal is supported, firstly, on 
the ground that according to the unreported 

(4) 18 0. P, L. B. 148. 

(51 17 0. P. 1*. B. 38. 

(8) 11 lad. Oai. 912; 7 N. L. R. 128 at p. 127 . 


decision of Hallifax, A. J. C., in Motilal v. 
Bhawam Prasad ( S. A. No. 662 of 1912, decided 
on the 30th July 19131 the settlement entry 
of lb95 should be interpreted to mean that 
Nirpatram’s heirs and assignees would, like 
him, be entitled to hold revenue-free. 
The balance of authority in this Court 
appears to me to favour the opposite view 
and I prefer the opinion expressed by 
Ismay, J. C., in Riralal v. Seth Nathuram 
(S. A. No. 409 of a 897) and tarvat Singh 
v. Baghunath Bam (S. A. No. 492 of 
1904), by Batten, A J. C., in Bansidhat v. 
Bhargo Commercial Bank (S. A. No. 429 
of l9o6) by StaDyon, A. J. C., in Dalchand 
v. Sheoprasad (S. A. No. t,6 of 1912) and by 
Mittra, A. J. C., in Qhhogmal v. Karansingh 
(S. A. No. 196 of 1912), The object of 
‘seotion 117 in the Aot of 1681 and of the 
corresponding provision (seotion 159) in the 
Aot of 1917 appears to be that the responsi- 
bilityfor land revenue shall rest with the 
person who enjoys the land, and seotion 75 of 
the present Aot requires a Settlement Offioer, 
if he does not disallow a claim to hold 
revenue-free, to determine the period for 
ana the conditions on whioh the land is 
to be held. Clause ( 0 ) of section 1^6 
requires the Deputy Commissioner, when a 
settlement is not in progress, to perform 
what would otherwise be the Settle- 
ment . Officer’s duty and in my opinion 
it is now for the defendant to seek from 
the Deputy Commissioner the decision which 
he might have applied for on Nirpatram’s 

death. . 

Agreeing with the Courts below I hold 
that the bare entry in the Settlement 
Reoord of Nirpatram as malik makbuta 
muafidar malguxar does not justify the Civil 
Court in holding that his heir was entitled to 
enjoy a like privilege. 

With regard to the contentions embodied 
in the 5th ground of appeal, to the effect 
that the malik makbuta plots were excluded 
from the dedication of the village to the 
god and that the plaintiff must be deemed 
to have taken the village on the under- 
standing that he would pay land revenue 
for the excluded area, I agres with the 
lower Appellate Court that the exclusion is 
adequately explained by the fact that 

tfebarilal was himself not the owner of the 
plots. w 
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It remains to consider whether the trial 
Judge was justified in rejecting the certified 
eopy of a receipt whioh has been tendered 
in this Coart with a prayer for its admis- 
sion to the reoord. The original reoeipt 
appears to have been signed by Nirpatram 
and another on the 31st December 1877, 
with the object of acknowledging reoeipt 
of possession of the malik makbuea plots 
to whioh this litigation relates. Thisoopy 
was Bled in the Court of first instanoe at 
the first bearing (19th February 1917) 
but was rejected as unproved on the day 
(7tb May 1917) when judgment was 
delivered. No attempt has been made to 
explain why the original ooald not be 
produoed or why the genuineness of the 
original should be presumed. In Shripuja v. 

Kanhaya Lai (7) "it was held that no preaump. 
tion can be made under section 90, Indian 
Evidence Aot, 1872, in favour of any 
dooument, unless such document itself is 
produced before the Court invited to make 
the presumption. The production of a 
copy is insufficient. I may add that the 
copy itself oontains no indication of the 
reoord from whioh it was obtained or of 
the connection in whioh the possession was 
given: still less does it indioate that 
the land had been or was to be held 
revenue free. Under these oiroumstanoes I 
think rejection of the document is justified 
and it will now be returned to the appel- 
lant. 

The appeal fails and is dismissed with oosts. 
In the Courts below oosts will be paid as 
already ordered. 

Appeal dismissed. 

(7) 63 lnd. Cm. 947; 16 N. L. R. 192. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Deoree No. 930 

of 1919. 

February 9, 1^20, 

Present : — Mr. Justice Beaohoroft. 
AZIZ KHAN and others — Defendants — 

Appellants 

versus 

Srijukta SARAJUBALA DEBI 
and others— Plaintiffs —Respondents. . 

Bengal Tenancy Act ( VIII B. C. of IBS5J, s. 62— 
Enhancement of rent on increase in area — Area at 
inception of tenancy , proof of, by landlord — 'Area for 
which rent has been previously paid," meaning of. 

To enable a Court to grant an enhancement of 
rent under seotion 52 of the Bengal Tenancy Act, it 
mast be in a position to find what the area was at the 
inoeption of the tenanoy; it is necessary, therefore, 
for the landlord to prove that there has been some 
increase in the area as compared with the area of 
the tenancy at its inception, [p. 431, cols. 1 & 2 ] 

The expression “the area for whioh rent has been 
previously paid” in seotion 52 of the Bengal Tenancy 
Aot means the area with reference to which the rent 
previously paid has been assessed or adjusted, [p, 
431, ool. 1.] 

Appeal against the deoree of the Special 
Judge, Daooa, dated the 19th of November 
1918, affirming the deoree of the Assistant 
Settlement Officer of that District, dated 
the 20th of August 1917. 

FACTS appear from the judgment. 

Baba Gunada Oharan Sen (with him Babu 
Prasanta Bhusan Sen Gupta), for the Appel- 
lants. — The tenant defendants are the appel- 
lants. The appeal arises out of proceedings 
under seotion 105 of the Bengal Tenanoy Act. 
The rent was sought to be enhanoed on 
three grounds, vie., increase in area, rise 
in prioes of food orops and inorease in the 
productive power of the soil by reason of 
fluvial action. The Courts below deoreed 
enhancement on the first and the third grounds. 
As regards the first ground, the Courts below 
have not complied with the provisions of seo- 
tion 52 of the Bengal Tenanoy Act. The 
landlord must show that the tenant has 
enoroaohed upon his other lands and has 
thereby added to the area originally let out 
to the tenant. Refers to Qouri Pattra 
v. H. R , Retly (l), Rajendra Lai Qoswami 
v. Ohunder Bhusan Gonoami (2), 

The finding on the question of flavial 
action is in my favour. Refers to Akbar 
Ali Mian v. Hira Bibi (3), Vhrupad Chandra 

(1) 20 O. 679. 

(2) 6C. W. N.3I8. 

(3) 15 lnd. Cm. 332. 16 0. L. J. 182, 
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v. Harinath Singha Roy (4). My sab- 
mission is that nnder seotion 52 of the 
Bengal Tenanoy Aot, the area at the inoep - 
tion of the tenanoy ought to he looked into 
by the Oonrt when enhancement on that 
ground is allowed. The entire land is not 
of the same quality. As saoh the Settle- 
ment Officer was not entitled to enhance 
the . rent in the way he has done. I woald, 
therefore, ask yonr Lordship to decree the 
appeal. 

No one appeared for the Respondent. 

- JUDGMENT. — This appeal is by the 
tenant defendants and it arises ont of a 
proceeding nnder seotion 105 of the Bengal 
Tenanoy Aot. The landlord sought to 
enhanoe rent on three grounds, increase 
of area, rise in prices of food orops and 
inorease in the productive power of the 
soil by reason of fluvial action. The Courts 
have given enhancement of rent on the 
first two grounds. Tbs learned Special 
Judge was not in a position to find what 
was- the area of the holding at the incep- 
tion of the tenanoy. But he has found 
that jn the year 1309 it was less 
than what it has been found to be in 
the recent survey and settlement proceed- 
ings but the rent was the same then as it 
is now. On that finding he has upheld 
the decision of the Settlement Officer. 

The ground taken in appeal here is that 
unless the Court is in a position to find 
what the area was at the inception of the 
tenanoy, it oannot under seotion 52 of the 
Bengal Tenanoy Act give any enhancement 
on the ground of inorease in area of the 
holding. That contention appears on the 
authorities to he in a sense sound It is 
not necessary to refer to all the oases on 
the point. It was decided in the oase of 
Rafendra Lai Qotwami v. Ohunder Bhusan 
Ooiwami (2) that the words in seotion 52, 

the area for which rent has been pre- 
viously paid,” must be understood to mean 
area with reference to which the rent 
previously paid had been assessed or adjust- 
ed. That . view has been subsequently 
accepted as oorreot in various decisions of 
this Court and I am not aware of any oase in 
whioh that view has been dissented from. It 
was, therefore, necessary for the landlord in 

( I » • • - - • 

(4) 45-Ind; Cm. 000, 27 0. L. J. 503, 12 0. W. N. 
820. 


the case to prove that there had been some 
inorease in the area as oompared with the 
area of the tenanoy at its inoeption. The 
learned Judge has remarked that it was not 
possible to do so by direot evidenoe. All that 
he haB found is that in one year some- 
time between the inoeption of the tenanoy 
and the present date the tenant was in 
occupation of land less than that now in 
his possession. It does not follow from 
that that previous to that year he was not 
in possession of more land than he held in 
that year. It oannot be inferred from the 
single instance of one year — nor did the 
learned Judge attempt to do so— that the 
area then in the tenant’s occupation was the 
same as the area on whioh rent had 
originally been assessed. 

That being so, the deoree must be modi- 
fied to this extent that the amount given 
as enhancement on account of inorease in 
area must be deduoted from the amount to 
whioh the landlord has been held entitled. 

The respondents do not appear. So the 
appellants will get no costs of this hearing. 
As regards the costs of the two lower Courts 
the parties will get costs in proportion to their 
success. 

Decree modified. 


LAHORfi HIGH COURT. 

Sicond Civil Appeal No. 2*75 or 1919 . 

February 19, 1920. 

Pretent: — Mr. Justice Broadway. 
RURA and another — Defendants 

— Appellants 
versus 

ABDUL MAJID — Plaintiff — Respondent 

Benamidar, status of- Mortgage, benami -Suit by 
benamidar mortgagee for possession, whether competent 


77 — owner and an 

action can be maintained in hie name in resueot of 

the property that stands in his name, although the 
beneficial owner is no party to it [p. 432, cols. 14 21 ‘ 
Our Narayan v. Bheo Lai Singh, 49 Ind Gas 1 17 

A L. J .00, 38 M. L. J. 68, 9 LW 336;23 Qw v 

621, 1 U. P. L. B. (P. 0.) 1,460.600 (P. 0 ) fouLS 
Where, therefore, a benamidar mortgagee suffer 
possession on the basis of the mortgage- * 

SsU, that the mere fact that he was a 
did not prevent him from bringing the suit. [p. 432 ^ 
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Seoond appeal from the' decree of the 
Distriot Judge, Gurdaspur, dated the 14th 
day of August 1919, reversing that of the 
Munsif, 1st Class, Bat ala, Distriot Gurdas- 
pur, dated the 23rd May 1919. 

Lala Fakir Chand, for the Appellants. 

Mr. Abdul Qadir ^ for the Respondent. 

JUDGMENT. — These are three oonneoted 
appeals from three separate orders passed 
by the Distriot Judge of Gurdaspur. 
The appellants are Rura, Kalu and 
Nanak, respectively, in the three oases. 

The respondent in all is Abdul Majid. 

Abdul Majid instituted three suits for 
possession of land on three separate morfc* 
gages, one executed by Kalu on the 14th 
fii January 1107, another exeouted by 
Nanak on the 2nd of July 1907, and the 

third exeouted by Rura on the 16th of 

Maroh 1911. Of these the two latter 
were registered. The plea in all the oases 
was that the mortgagors had really been 
dealing with one Sheikh llahi Bakhsh 
who was the real mortgagee, although the 
doouments had been exeouted in favour 
of Abdul Majid. Certain payments made 
to Uahi Bakbsb were also pleaded. With 
regard to these payments the learned Dis- 
triot Judge has held that they have not 
been proved and as their payment is a 
question of faot, I oannot go into it in 
seoond appeal. 

Lala Fakir Chand on behalf of the 


and an aotion oan be maintained in h iff 
name in respeot of the property that 
stands in his name, although the benefi- 
cial owner is no party to it. In these 
oiroumstanoes it would appear that the 
decision of the learned Distriot Judge in 
these three oases is oorreot and that the 
mere faot that Abdul Majid is A benami* 
dar does not prevent him from bringing 
the suits he has. . 

Lala Fakir Chand then oontended that 
Jahan Khan v. Balia Ram (6) relied 
on by the Distriot Judge has no bearing 
on this case. In this I am unable 
to agree. The suits are between the mort- 
gagors and the mortgagee as entered in 
the mortgage deeds, and it is only if 
Uahi Bakhsh were to attempt to obtain 
possession that the applicability of the 
Alienation of Land Aot would arise. 


I aooordingly 
oosts. 


dismiss these appeals with , 
Appeals dismissed. 


(6) 142 P. B. 1907; 86 P. W. B. 1907; 48 P. L. R. 
1908. • 

i I 




three appellants oontended that Abdul 
Majid as a benamidar was not competent 
to sue for possession, and in support of 
his contention he referred me to Atraban- 
nessa Bibi v- Safatullah Mia (1), Ram Ratan 
Purohit v. Sikdar Ali ( 2) and Quyan Bhan- 
ger v. Qonder (3). No doubt these oases 
support the learned Vakil’s contention, but 
Sheikh Abdul Qadir points out that Qu- 
it an Bhanger v. Qonder (3) has been set 
aside by Qoiyan Bhang ar v. Sheikh Qondar 
(4), whioh itself proceeded on Qur Narayan 
Vi Sheo Lai Singh (b) in whioh their 
Lordfehips of the Privy Counoil have held 


CALCUTTA HIGH COURT. 
Appeal prom Appellate Diobii No. 821 

of 1919. 

February 4, 1920. 

Present ; — Mr. Justice Newbould. 
RADHIKA MOHUN ROY— Plaintiff 

— Appellant 
versus 

UTTAM PARBAT and another 
— Defendants— Respondents. 

Landlord, and tenant — Occupancy holding, non • 
transferable — Sale of holding — Tenant continuing in 
possession and paying rent , whether can be ejected. 


that a benamxdar represents the real owner A tenant of a non. transferable holding sold his 

x * interest therein, bat continued in possession and 

(1) 31 Ind. Cas. 189; 43 0. 604; 22 G. L. J. 269, paid rent to the landlord, whioh the latter accepted 

(2) 14 Ind. Cas. 10. even after the transfer of whioh he had notioe. 

(3) 46 Ind. Cas. 794. In a suit f or ejectment brought by the landlord: 

(4) 62 Ind. Ca«. 824. Reid, that the landlord, having continued to 

(5) 49 Ind. Cas. 1; 17 A‘. L. J. 06; 36 AT.- L. J. 68; reoeire rent from the tenant, ooald not ejeot him 

9 L. W. 336; 23 C. W. N. 621; 1 XT. P. L. B. (P. C.) 1; ' on. the ground that he hai sold his holding, [p. 433, 

46 C. 560 (P. 0.). oel.3.] 
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Appeal against the deores of the Sab- 
ordinate Judge, 1st Court, 24-Pargannas, 
dated the 14th February 1919, modifying 
that of the Mansif, 2nd Goart at Baraipar, 
dated the 15th April 1918. 

FAOTS appear from the judgment. 

Baba Jogendranarayan Matumdar (with 
him Baba Amulya Kumar Bhattacharjee), for 
the * Plaintiff- Appellant. — The Fall Benoh 
in Dayamoyi v. Anar.da Mohan Boy (1) drew a 
distinction between transfer of a portion of a 
holding and the whole of it — in the former 
case the question of abandonment or relin- 
quishment arises. The lower Court holds 
erroneously that the question of abandonment 
arises in the present oase. The lower Appel- 
late Court finds that defendant No. 2 is in 
possession. It is not necessary for the landlord 
to prove abandonment. If the landlord wa9 
receiving rent from the tenant, that oould not 
operate as consent to transfer. I am entitled 
to khcs possession of the land. 

Babu Ramgati Sarkar t for the Defendants- 
Respondents.— The primary Court disbelieved 
the story of abandonment. The lower 
Appellate Court pasred a deoree against the 
vendee only fcesause it found the original 
tenant still on the holding. Dayamoyi' s cate 
(l) contemplates abandonment. Reads 
seotion 87, Bengal Tenanoy Act. For khas 
possession two things are neoessary, vie. t (1) 
there must be an abandonment on the part 
of the tenant, and (2) failure on the part of 
the tenant to make arrangements for payment 
of rent. In this oase these two points have 
been found in my favour. The landlord oannot 
get any relief against the tenant. 

Babu Jogendranaroyan Maeumdar , in 
reply.— It is clear when there ba9 been a sale 
of'- (he whole holding, the landlord is ordinari- 
ly entitled to Tjeapver. Any extraordinary 
oiroumstanoe is to .be proved ly the defend- 
ant. The transfer of the whole holding 
amounted to abandonment, .here and so the 
landlord can olaim re-entry. Sailaoala Debt 
V, Srirafn Bhattackaiji (2) is on fours with 
the present oase. 4 

JUDGMENT. — This appeal arises out of 
a suit; for ejectment. The defendant No. 2 
was a tenant of a non transferable ocou- 

pfenoy holding and sold her interest to 

• • • 

(1) 27 Ind. Cas. Gl; 42 C. 172, 18 C. W. N. 971; 20 
• 0. L. J. 62. 

(21 11 C. W.N.87e ; 7<VM'.303. 

2d 


defendant No. 1. It is found that the 
vendor is still in possession and that rants 
have been aooepted from the vendor even 
after the transfer of which the landlord 
had notice. 

It appears to me that on these findings 
the landlord oannot succeed in ejecting 
defendant No. 2, the vendor. He has 
obtained a deoree in ejectment against. the 
purchaser, defendant No. 1. 

It is contended on the authority of the 
oase of Dayamoyi v. Ananda Mohan Bey (1) 
that where the transfer is a sale of the whole 
holding, the landlord is entitled to recover 
khas possession even if there has been no 
abandonment. It was held in that case 
that under snoh oiroumstances, the land- 
lord is ordinarily entitled to possession of 
the holding, bat in an ordinary oase one 
would expect a sale of the whole interest 
of the ruiyat to be followed by an abandon- 
ment of the holding or a cessation to pay 
rent. So far as I know, it has never been 
held that the landlord who is continuing 
to reoeive rents from a tenant, oan ejeofc 
that tenant on the ground that be had 
sold his holding. 

The appeal fails and is dismissed with 

003tS. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 24 of 1918. 

January 10, 1919. 

Fresent : — Sir Henry Drake-Brnokman, Kr., 

J. C. ; 

TEJSINGH AND OTHER8 — DEFENDANTS 
Nos. 4 to 6 — Appellants 

\.0r8U8 

PATIRAM AND OTBER8 — PLiINTIFFS — 

Respond s nt8. ; ’ 

Civil Procedure Code ( Act V of 1908,), 0. 

XXXI V, r. 1, scope of — Mortgage— Condition against 
alienation, tiansfer in breach of — Transferee, whether 
can be joind as party to iorcclosure suit. 

Older XXXIV, rale 1, of the Civil Procedure 
Code does not prohibit tho joinder of any person 
as a party, but morcly lays down that, subject 
to the provisions of tho Code, all persons having 
an interest oitherin tho mortage security or it? 
tho right of redemption shall bo joiued as parties, 
[p, 431, col. 2-] - - _ 
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Tlie holder of mortgaged property transferred in 
breach of a condition against alienation may be 
made a party to a foreclosure suit [p. 435, col 1.] 

Appeal against (he decree of the Addi- 
ticnal District Judge, Narsinghpur, in Civil 
Suit No. 39 of 1916, decided on the 30th 
November 1917, 

Dr, 3. S, Gour, for the Appellants. 

Mr. M. Quito , for the Respondents. 


JUDGMENT. — This appeal arises ou( 
of a suit brought on foot of a mortgage exe- 
cuted by the first three defendants on the 
18th May 1912, The document (Exhibit 
P-l) includes a oovenant that the khudkasht 
land should not be let and the mortgage 
plainly covers both the proprietary and 
cultivating rights in such land. 

The 4th, 5th and 6th defendants, who 
are the appellants in this Court, hold the 
greater part of the khudkasht under an 
orai letting by the first three defendants 
effected in May cr Jnne 1914, and the 
plaint alleged this letting to have been 
merely a nominal transaction besides being 
in contravention of the aforesaid oovenant. 
foreclosure and possession of the mortgaged 
property were prayed for. The 5th and 
6th defendants filed each a separate writ- 
ten statement denying that the letting 
was merely a nominal transaction and 
that cultivating rights in the khudkasht 
were mortgaged; both claimed to 
be discharged on the ground that they 
had no right of redemption and did not 
wish to redeem The trial Judge found 
that the appellants, each of whom is the 
Eon-in-law of one of the first three defendants, 
are merely nominal lessees under an 
arrangement designed to defeat the rights 
of the mortgagees; that letting is prohibited 
by the mortgage; and that the appellants 
were proper parties to the suit and were 

liable to deliver possession of the khudkaiht. 
The deoree passed does not contemplate any 
payment by the appellants, bat directs that 

ln .., th ® event ol foreclosure they along 
with the other defendants shall pat the 
plaiutiffs in possession of the property 
mortgaged. In this Coart the only point 
pressed is that the appellants are not nes- 

‘o sait under rale 1. 
Order XXXLV, 1st Sohedale to the Civil 

thTriJKt e K M d L th8t the of 

their .right to hold the land could not be 

gone into in this suit. 


- [mo 


The appellants’ contention is rested 
mainly on the decision of the Privy Co- 
uncil in Rudha Kunioar v. Reoti Singh (1), but 
the judgment oontains nothing but an obiter 
dictum on the matter of joinder of parties and 
the person heli to have been improperly 
joined as a defendant to the mortgagee’s 
suit set up a title to part of the mort- 
gaged property wholly inconsistent with 
that of the mortgagor. The point actual- 
ly decided in the case was that no appeal 
lay to His Majesty in Council beoause the 
subjeot matter of the appeal was not of the 
amount prescribed by section 110, Civil 
Procedure Code. In the present oase the 
appellants claim under the mortgagor a 
title said to have been created subsequent 
to the mortgage and, therefore, they cannot 
oome within the ordinary mle laid down 
in Joggeswar T)utt v. Bhuban Mohan Mitra 
(2) that a plaintiff mortgagee cannot be 
allowed so to frame his suit as to draw 
into controversy the title of a third party 
who is in no way connected with the 
mortgage and who has set up a title 
paramount to that of the mortgagor and 
mortgagee. 

t Rulu 1» Order XXXCV, does not pro- 
hibit the joinder of any person, bat merely 
lays down that subjeot to the provisions' 
of the Code all persons having an interest 
either in the mortgage. security or in the 
right of redemption shall be joined as parties 
to any suit relating to the mortgage. It 
is urged for the appellants on the strength 
of Qirish Ohunder Ley y, Juramoux Be (3) 
that the holder of a raiyati interest is not 
entitled to redeem under olause (a), section 
91, Transfer of Property Act, as a person- 
having any interest in the property. In 
that oase, however, there appears to have 
been no conflict between the interest of 
the raiyat and the interest of the mortgagee. 

In Shankersingh v. Hukumchand (4), where 
a malik-makbuza who had mortgaged certain 
land to the defendant subsequently made- 
the plaintiff a permanent rent-free sub- 
tenant of the same land, it was held that 
the plaintiff had an interest in the pro- 

(1) 35 Ind. Cas. 939; 38 A. 488; 14 A. L. J. 1002*. 

20 0. W. N. 1279; 20 M. L. T. 211; (1916) 2 M. W,. 

N. 200; 31 M. L. J. 671; 18 Bom. L. R. 850; 24 0. U 
J. 303; 5 L. W, 456; 43 I. A. 264 (P. 0.). 

(2) 33 0. 426; 3 0. L. j. 206. 

(3) 6 0. W. N. 83. 

(4) 47 Ind. Cas. 99; 14 N. L. B. 117, ' ' 
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perty entitling him to redeem, inaemnah 
as he would be prejadioed by a foreclosure 
in pursuance of the mortgage. The posi- 
tion in the present case seems to me 
to be very similar, for the oa9e of the 
mortgagees is that they are entitled in the 
event of default in payment of the mort- 
gage money to aotual possession of all the 
khudkasht, 

. Another authority referred to on behalf 
of tha appellants is Oanpat v. Bhangi (5), 
where it was held that a landlord had 
no such interest as would entitle him to 
redeem a mortgage of an absolute oc- 
cupancy holding effected by a tenant. 
The position in that oase is the oonverse 
of that in Oirish Ohunder Bey v. Junmoni 
Be . (3) and the view that a claim by 
the landlord to redeem cannot stand is in 
aooordanoe with the rule laid down in 
Ghose’s Law of Mortgage in India (page 
238, 4th Edition), which was oited with 
approval in Shanker Singh v. Hu'iumchand 
(4), namely, that the interest whioh entitles 
a person to redeem must be derived 
directly or indirectly from the mortgagor 
since the making of the mortgage. 

The plaintiffs by the frame of their 
suit gave the appellants the opportunity 
for redeeming, to whioh according to 
the decision in Radha Pershad Misser v. 
Af omhur Bis. (6), a case relied upon 
for the appellants, they were as lessees 
entitled. Ali Hasan v Dhirja (7), another 
authority oitei for the appellants, is against 
them in so far as it lays down that a covenant 
against alienation is valid oaly to the' 
extent, to which it does not enoroaoh upon 
the rights of the prior mortgagee. In 
neither of these oases do I fiod any autho- 
rity for the proposition that the holder of 
a mortgaged' property transferred in breaoh 
of a condition against alienation cannot 
properly be made party to a foreclosure 
suit. In England the rale appears to 
be that not only the parties to the mort- 
gage-deed but also those alaiming under 
them oan bs parties to a suit for foreclosure: 
see Audsleu v. Horn (8). 

/T h ?.S P0 n vi r 90 fc0 rale 4 * OMer II, 1st 

(6) 15 0. P. L. R. 175. 

(0) 6 0. 317; 7 0. L. R. 233. 

7) 4 A. 518; A. W. N. (I93i) 118. 

_ § <1858; 53 E. R. 872 at p. 873; 20 Boav; 195; 122 
{ts At 76i 


Schedule to the Oivil Procedure Oode, 
contemplates joinder of a claim for posses- 
sion of the mortgaged property with a 
olaim for foreclosure, and it is not suggest- 
ed that the appellants have been prejudiced 
in any way by their joinder, nor is the 
lower Court’s decision as to the character 
of the letting to them impeached on the 
merits. In these oiroumstanoes section £9, 
Oivil Procedure Code, precludes this Court 
from interfering, even if it could be held that 
the appellants should not have been joined as 
defendants. 

In my opinion the appellants were rightly 
joined a9 parties to the suit and I dismiss 
this appeal with costs. The lower Court’s 
oosts will be paid as already ordered. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal prom Appellate DecaeesNos. 1162 

and 1308. of 1919. - • • 

February 4, 1920. 

Present: — Mr. Justioe Newbould. 
NOOR BIBI — Plaintiff — Appellant 

versus 

ASHANULL A — Dsfendant — Respondent. 

Right of way — Claim based on immemorial user, 
failure of — Appeal, second— Remand for re-trial , whe • 
ther should be granted on issues not raised. 

Where a plaintiff claims a right of way based 
on immemorial user and fails to establish suoh 
right, he cannot in second appeal obtain a remand 
for a re trial on issues of an implied grant or an 
easement of necessity, especially where these issues 
were not raised in the Courts below, [p 410, col. 2 1 

Appeals against the decrees of the 
Subordidate Judge, 1st Court, Sylhet, dated 
the 5 th April 1919, reversing that of the 
Munsif, 1st Court at that place, dated the 
25th of February 1918 
FACTS appear from the judgment. 

Th6 Hon’ble Mr. A, K, Fazlul Ruq (with 
him Baba Bitan Kumar Mukerjee) t for the 
Plaintiff- Appellant. — This was a suit for a 
declaration of a right of way over two pieces 
of land. The appellant based her claim on 

(1) a right by user from time immemorial, 

(2) implied grant, (3) and easement of 
necessity. There ia absolutely no finding 


426 INDIAN 0ASE8. 

SRINIVASA THATHACHARLU V. NOOLAMMA. 


[1920 


on the third ground. Evidence had been 
recorded on three aepeots of the oase. I 
admit that the prayer portion is quite 
general. I submit that grant and easement 
of necessity are not always inconsistent. 
My allegation has got to be determined. 
The issue is cf a general character and 
advisedly so. There ought to he a remand. 

Dr. Sarat Chandra Basok (with him Babu 
Paresh Lai Sfome, for the Respondent. — 
There is no suggestion in the lower Appel- 
late Court’s judgment as to any olaim re 
easement of necessity. Theie was a claim 
on grounds ( 1 ) and ( 2 ) and not the faintest 
suggestion on (3). 

In the plaint there was no allegation that 
the olaim was based on easement of necessity. 

Mr, Fnzlul huq, in reply.— We did- 
tinotly said that one path was the 
only means cf communication between our 
house and the publio read, and that the other 
path was the ODly path for communication 
with the old tank. This definite statement, 

I beg to submit, amounts to a distinct olaim 
of a right of way by easement of necessity. 
What else can it be and what can be more 
pointed ? 

JUDGMENT, — These two appeals arise 
out of two connected suits brought by the 
plaintiff to establish her right of way 
over two pieces of land. The euits were 
decreed by the first Court but were dis- 
missed by the lower Appellate Court on 
appeal. 

It is conceded by the learned Vakil for 
the appellant that in second appeal, be 
oannot attack the findings cf the lower 
Appellate Court that the plaintiff has failed 

A e 4 way based cn user 

from time immemorial. 

U is contended, however, that the plaint- 
iff also based her olaim upon an implied 
grant and an easement of necessity and 
that the lower Appellate Court has oome to 
no findings on these aspects of the case 

and that the case should he remanded for 
a freftfa decision. The pleadings have not 
been lianelatcd. But frem a summary 
given in the Mnnsii’s judgment and also in 
the judgment of the lower Appellate Court, 
it would appear that no olaim of a right of 
way was based either cn an implied giant 
or cn an easement cf necessity. 


My attention has been drawn to a state* 
ment in the judgment of the Munsif- that 
The former path was said to be the only 
means of communication between the plain- 
tiff s house and the publio road and the 
latter path as the only path for communi- 
cation with the old tank.” This statement 
does not amount to a olaim of a right of 
way by easement of necessity. It is clear 
from the judgment of the lower Court that 
the right of way was never claimed on 
any other ground than that of an im- 
memorial user. I am not willing to re- 
mand the case for re-trial on issues whioh 
were not raised in the lower Courts. 

I accordingly dismiss these appeals, No. 
1308 with oosts and No. 1182 in whioh re- 
spondents did not appear without costs. 

Appeal 8 dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No, 2048 of 1918. 
September 29, 1919. 

Present: — Mr. Jusfcioe Sesbagiri Aiyar and 

Mr. Justice Moore. 

SRINIVASA THATHACHARLU 

Plaintiff — Appellant 

t ere us 

NOOLAMMA and another— Defendants 

^ and i — R espondents. 

/" d ™ ard ~ Sal * b V guardian of minor’s 
propei ty Indemnity clause against defect of title 

Breach of covenant- Personal liability of guardian- 
Minor, whether liable. 


Where a sale-deed, executed by the guardian of a 
minor, of the latter’s property contains a clause of 
indemnity against loss to the vendee in conse- 
quence of defect of title, such clause must be taken, 
to be a personal covenant on the part of the guardian 
and cannot bind the minor, [p 437, col 2.J 
Jn such cases the action against the guardian 
must succeed on the indemnity clause in the sale- 
deed: the fact that there is no proof of any deceit 
will not affect the liability of the guardian under 
that clause [p. 4.^7. col 2.] 


KTIlVOVf A CF 

I. A. SO; 6 Sar P. 0. J. 185, 


c. 6( 7 (P. c.j; 19 

followed. 

t Sadasuk Jar, hi Das v. Kishan Pei shad, 60 

J™ 2 ‘ 6j 46 °* t63 *' 29 0- L. J. U40; 17 A. L. J. 
*2? T ‘ 15e * 26 L. J. 429; 21 Bom. L. B. 

KY'X' b R - ,P * °-> 37 « ( 1919 > M * W - N - 

23 ,P\ W - N * 037; 10 L. W. 148 ; 12 Bur. L.T.. 
ICO, applied. - - 
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Second appeal against the deoree of 
the District Court, Bellary, iu Appeal Suit 
No. 126 of 1917, preferred against that of the 
District Munsif, Ballary, in Original Sait 
No. 253 of 1916. 

FACTS appear from the judgment. 

Mr. B , Sttarama Row , for the Appellant.— 
I admit the let defendant is not liable 
for breaoh of the condition by his gnardian, 
the 2nd defendant. The 2nd defendant is, 
however, personally liable. The lower 
Court is wrong in thinking that proof 
of deceits by 2nd defendant ie necessary to 
sustain the olaim against her. The stipula* 
tion for indemnity for breaoh of title was 
made by her and she mu9t be personally 
answerable for it. She cannot bind the 
minor. It is a personal covenant. See Firm 
of Sadasuk Janki Das v. Kiahan Pershad (1). 

Mr. K. Rajah Aiyar , for the Respond- 
ents.— The guardian made the stipulation 
as to indemnity for the minor and only 
in her oapaoity as guardian. She cannot 
be personally liable. She acted bona hd i 
in the matter, 

JUDGMENT. — The 2nd defendant is the 
grandmother of the 1st defendant aod 
during the minority of the latter she sold 
oertain property to the plaintiff in the 
year 1901. The plaintiff got possession 
and while in possession was ousted by a 
person who claimed a superior title and 
who obtained a deoree in respect of the 
property. Thereupoa this suit was brought 
on the indemnity clause in the sale-deed. 
The suit was both against the minor, 
who has sinoe attained majority, and the 
grandmother. They are defendants Nos. 1 
and 2 respectively. 

Mr. Sitarama Row oonoeded that, as 
regards the 1st defendant, he oould not 
sustain his olaim. The indemnity clause 
oinnot bind the 1st defendant. That was 
decided by the Privy Oounoil in Iniur 
Ohunier Singh v. Radhakiahore Ohoss (2) 
and consequently the claim, so far a 9 the 
1st defendant is concerned, must be dis- 
missed. The seoond appeal, to that extent, 
is dismissed with oosts. 

(1) 60 Ind. Ceb. 2'6j 46 C. 603; 29 0. L. J. 340: 17 
A. L. J. 403} 26 M. L. T. 259; 30 M. L. J. 429; 21 
Bom. L. R. 005; 1 U. P. L. R. (P.0.) 3'; (1910; M. 
W. N. 3lUj 23 0. V7. N. 937; 10 L. W. 113; 12 Bar. L. 
T* 180. 

(2) 10 0. 507 (P. C.), 10 1. A. 90; 0 Sar. P. C. J. 
185. 
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The case against the 2nd defendant is 
different. We cannot help saying that the 
Courts below have oonfused the issue by 
introducing the question of deceit. So far as 
the plaint is concerned, there is nothing in it 
which suggests fraud either against the 1st 
defendant or against the 2nd. The simple 
oase put forward by the plaintiff is that, 
relying on the representation of the 2nd 
defendant, he purchased the property, that 
he was deprived of the property, and that 
he is entitled to damages for the breaoh. 
That is stated very clearly in paragraph 3 
of the plaint. 

Mr. Rajah Aiyar oontends that the 2nd 
defendant is not liable because the 
indemnity must be deemed to have bsen 
given by her as guardian of the 1st 
defendant. We are unable to agree with 
him. It must be presumed that these 
parties knew the law, and the law is that 
a guardian oannot bind the minor by a 
clause of indemnity like this. Therefore, 
when the 2nd defendant inserted this 
clause, she must be deemed to have agreed 
to indemnify the plaintiff against any loss 
in consequence of defeot of title in the 
property she conveyed. It must be taken 
to be a personal covenant on her part 
and she is certainly liable to be pro. 
oeeded against under that covenant. The 
passage in Story on Agency Mr. Sitarama 
Row quoted and the recent decision of 
the Privy Council in Firm of Saiaauk 
Janki Das v. Kiahen Perahad (l) also 
support this view. Although the latte* 
was a oase under the Negotiable Instru- 
ments Act, the principle enunciated therein 

would apply with equal force. We are, 
therefore, of opinion that the Courts below* 
are wrong in rejecting the olaim on the 
ground that no question of deceit has 
been proved against her. The deoree mast 
be reversed and the oase sent back to 

the lower Appellate Court for disposal 
according to law. 

Mr. Kijah Aiyar snggeats that there 
has been default on the part of the plaintiff 
m not haying asked the 2nd defendant 
to assist him in the litigation abmt the 
property sold. That ia oivered by the 

«-r Tbat f rv nd the qne3ti ° n 

as to the amount for whioh the 2nd defend, 
ant li liable, if ahe is liable at all, will 
have to be determined on remand, 
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Costs, so far as the 2nd defendant is 
eonserned, will abide the result. The Court- 
fee, so far as the 2nd defendant is eon- 
cerned, will be refunded. 

H. c. P. 

Case remanded. 


PATNA HIGH COURT. 

Circuit Court, Cuttack. 

First Civil Appeal No. 7 of 1918. 

January 13, 1920. 

Present: — Mr. Justice Jwala Prasad 
and Mr. Justice Adami. 

ANANDA CHANDRA PATI and others — 

Appellants 

versus 

SADANANDA PATI and others — . 

Respondents. 

Partition — Ancestral property —Burden of proof — 
Refusal to grant partition, when can he justified — 
High Court, power of, to grant relief — C. P. Land 
Revenue Act ( XVIII of 18810, «. 136. 

Where in an application for partition the appli- 
cant claims all the lands recorded in the names of 
the different members of the family as being 
ancestral lands, it is for him to prove this and 
that, in spite of the separate entries, the co-sharers 
are in joint possession thereof [p. 439. col. 2.] 

Where the right of an applicant for partition is 
not questioned, and no question of title is involved, 
a Court is not competent to refuse partition: a 
refusal can only be justified under section 126-F of 
the Central Provinces 1 and Revenue Act upon a 

f ood and sufficient objection to the partition, 
p. 440, col. 1 .] 

Where in a partition suit the whole case comes 
before the High Court and that Cbuit finds that 
the order of the lower Court declining partition is 
without jurisdiction, it is competent to 6et aside 
that order and to afford relief to the parties, 
[p. 410, col. 2; p. 411, col. 1.] 

- Appeal from tha deoision of the Extra 
Aseistaut Commissioner, Sambalpur, dated 
the 22nd July 1918, iu a suit for partition. 
Mr. Brairaj Ohoxtdhuri , for the Appellants, 
Mr. Biswanath Hinha, for the Respondents. 
JUDGMENT. — This is an appeal against 
the order of the Extra Assistant Commis- 
sioner of . Sambalpur dated the 22nd of 
July 1918, rejeotiDg the petition of the 
appellant, under seotiou 136 of the Central 
Provinces Land Revenue Act XVIII of 
1681, for partition of the Bhogra lands 
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specified therein. The applicant before the 
Extra Assistant Commissioner wap Karnnakar 
Pati, son of one Lambodhar Pati. Dharnidhar, 
father of Sadananda, and Bimbadhar Pati 
were the other sods of Lambodhar Pati. 
Kashi, the applicant, therefore, was entitled 
to a third share in the property of the 
oommon ancestor, Lambodhar. He alleged 
that Lambodhar had 20*25 acres of land 
whioh were inherited by his descendants 
including the applicant and the applicant 
was given only 1*58 aores for mainten- 
ance, but that the remaining lands con- 
tinued to be joint and were held by him 
along with the other descendants of 
Lambodhar Pati. The applicant, therefore, 
prayed for partition of all the lands 
including those that were said to have been 
given to him for maintenance. There was 
also a prayer for partition of 3*94 aores 
of Bhogra lands said to have been owned 
and possessed jointly by the descendants 
of Lambodhar and other oo-sharera in 
the Mahal, namely, one Banamali Pati, 
KaDU, Madhu Pati and Bhagiratby Pati. 
In this land the applioaot claimed a 1 /24th 
share. 

Sadananda and Bimbadhar filed separate 
written statements bat in the main their 
objections were similar. The principal 
contention raised by the objectors, non- 
applicants, wa9 that after the death of 
Lambodhar about the year 1S92, there 
was a complete partition of all the ances- 
tral property which consisted of 10-34 
aores only, and that the applicant and the 
other descendants of Lambodhar were res- 
peoh'v- ly in exclusive possession of the 
properties allotted to them. 

With respeot to a small quantity of 
land measuring 1 27 aores, it was stated 
that it was given to the widow of Lambo- 
dhar for maintenance. Besides the ancestral 
property held by Lambodhar, there were 
certain lands measuring 3*30 aores which 
were aoqaired by the proprietors of the 
Mahal by suits in ejectment- from too 
teoant9 thereof ani these are inoladed in 
20 25 acres, the >u eject- matter ‘ of -the 
application for partition. The non-apph* 
cants Sadananda and Bimbadhar admitted 
the title of the applicant with respeot to 
the aforesaid lands, vis., 1 27 and o 30 
aores of land9. -They, however, claimed 
contribution with regard to the expenses 
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incurred in the Sradh ceremony of the widow 
of Limbo d her and those inourred in the saits 
bronght by the proprietors to ejeot the 
tenants from the said landd measuring 3‘30 
acres. 

With regard to the olaim of the applioant 
in respeot of 3 94 aores, neither the descend* 
ants of Lambodhar nor the other oo*proprie> 
tors disputed the title or possession of the 
applioant. 

The Extra. Assistant Commissioner after 
trial of the issue framed by him refused 
to grant partition with respeot to any of 
the lands olaimed by the applioant, on the 
ground that there was a oomplete parti* 
tion of the family properties about the year 
1892. 

The appellant before us disputed the 
correetness of the finding of the Court 
below and oontends that the evidenoe in 
this oase is not sufficient to justify a 
conclusion that all the properties were 
completely partitioned. We have been 
invited to the oral and the documentary 
evidenoe on the record and on giving our 
best consideration to it and to the conten- 
tions of the learned Vakil on behalf of the 
Appellants we do not feel at all inclined 
fo. disturb the finding of the Court 
below. 

The earliest dooument on the reoord is 
the Jamabandi of Bbogra lands (Exhibit E) 
of Mr, Nethersole’s Settlement of 1889. 
In that Lambcdhar’s name stands recorded 
in respest of 9*22 aores only. The appli* 
oant has failed to show that Lambodhar 
bad at .any time in his possession any 
land beyond that recorded in the aforesaid 
Jamabandi, or admitted by the non-appli- 
cants. The olaim, therefore, of the applioant 
that the entire anoestral lands consisted of 
20*85 aores is without any foundation at 
all. It has been oonolusively established 
from the oral evidenoe in this oase, whioh 
has not been at all rebutted by the appli- 
oant, that Lambodhar died some time before 
1892; equally has it been established that 
not long after the death of Lambodhar his 
descendants separated amoDgst themselves 
in the presence and through the assistance 
of the Gonntia of the village, the land- 
lords and other persons of the village, This 
does not only rest upon the oral testimony 


but is also corroborated by a subsequent 
dooument Exhibit F, oalled Dewar’s Khewat 
in 1902 03. In that dooument the descend- 
ants of Lambodhar have been separately 
recorded with respeot to the lands in their 
possession. A reference to that table 
would show that Dharaoidhar, now repre« 
sented by bis son Sadananda, was recorded 
with respeot to 13 74 aores, Karunakar 
the applioant with respeot to 1*58 aores 
and Bimbadhar with respeot to '96 acre. 
All the three brothers were reoorded 
jointly in respeot of 1*27 aores and 
Dharanidhar and Karunakar with respeot 
to 3*30 aores. The aforesaid lands oome 
to 28‘85 aores, exactly the land claimed 
by the applioant to be the property whioh 
was originally held by Lambodhar. This 
was the entry in the Dewar's Khewat. It 
may have been a great temptation for the 
applioant to olaim all the lands, reoorded 
in the names of different members of the 
family as being the anoestral lands, but 
it was for the applioant to prove that all 
those lands were the anoestral lands, and 
that in spite of the separate entries the 
descendants of Lambodhar were jointly in 
possession thereof. The applioant has failed 
to do so. Sadananda, son of Dharanidhar 
non- applioant, has explained how he happens 
to hold . more lands than the ether descend- 
ants of Lambodhar as shown in the 
Khewat. He has subsequently acquired by 
purohase and otherwise lands in the village 
from Bimbadhar and other persons. The 
applioant Karunakar was allotted 353 
aores out of the family properties at the 
time of partition, out of whioh 1*58 stand 
in his name and 1*95 stand in the name 
of Dharanidhar (Khasras Nos. 989 and 3654) 
but which actually belongs to and is in 
possession of the applioant. The applioant 
is entitled to this muoh only as admitted 
by the non- applicants and to no more. 
The Court below was, therefore, right 
in ooming to the oonolusion that there 
was a oomplete partition of the family 
property in 1892. The order of the 
Court below so far must, therefore, be 
affirmed, 

The appellant further oontends that the 
land measuring 1*49 aores, said to have 
been purchased from one Likhan Pati in 
the name of Dharanidhar, was aoquired 
jointly for the benefit of all the deseendantd 
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of Lambcdbar. The said land was no dnnbt 
originally held in mortgage by Lambodbar 
for Rg. 186 (side tbe statement of Karuna- 
kar t page 11, and of Bimbadhar, page 15 
of tbe paper-book). It was subsequently 
purobased by Dbaranidhar in his own name 
on payment of a further sum of Rg. 14 to 
tbe owner of the land. We are not oalled 
upon to decide the rights of the parties 
with raspeot to this land, inasmuch as we 
aocept the statement of Bimbadhar that 
the mortgage deeds also were partitioned 
amongst the descendants of Lambodhar. 
He definitely stated that the land which 
originally belonged to Lakhan Pati wa 3 
allotted to Dharanidhar and the land 
whioh was aoquired from Libni fell to 
his own share. This is consistent with the 
partition itself, whereby all the properties 
moveable and immoveable, whether in the 
shape of bonds or otherwise, must have 
been partitioned. The claim of the appli- 
cant with respect to this land must algo 
be rejected. The applicant further olaimed 
a share of partition in the lands allotted 
to the widow of Lambodbar in 1*27 acres, 
and those which were acquired by ejecting 
the tenants, 3 3C aores. The Court below 
has declined to partition these lands also, 
leaving it “open to tbe applicant to settle 
with the opposite party Sadananda either by a 
Civil suit or amicably on what terms the 
division of those lands should be made.” 
No question of title was at all involved in 
respect of these lands and the right of the 
applicant to have partition of the lands 
is not at all questioned. It was not, there* 
fore, competent to tbe Court below to refa 96 
partition, for it could only do so under sec- 
tion 136- F upon an objection made to the 
partition by any oo sharer and upon the 
Court ooming to the oonolugion that the 
objection so made was good and sufficient. 
No objection appears to have been made 
with respeot to these lands, as is admitted 
by the Court below when it says “that 
Sadananda was willing to divide it.” The 
order of the Court below re'nsing par- 
tition with respeot to these lands must, 
therefore, be set aside. For similar reasons 
tbe applicant is entitled to partition of land 
measuring 3 94 aores held by the defend- 
ants of Lambodhar jointly with tbe other 
co-sharers in the village. The Court below 
has not addressed itself to this and has 


absolutely given no reason why partition 
should not have been allowed. The remit 
is that the appeal i9 decreed in a modified 
form, with proportionate oosts. The case 
mu9t be eent back to the Caurt below to 
oarry out partition of the aforesaid lands 
in aooordanog with law. 

It may be noted that the learned Vakil 
on behalf of the respondents has raised the 
question regarding the right of this Court to 
entertain any appeal with regard to the 
aforesaid lands, viz., I'z7, 3 30 and 3 94 
acres, whioh we have ordered to be par- 
titioned by the Court below. The contention 
is that no rights of parties have been 
deoided with respeet to these lands by the 
Extra Assistant Commissioner and hence 
seotion 136 H has no application, and, there* 
fere, there was no appeal to this Court, but 
only to tbe Commissioner of the Division 
&9 provided for in seotion 22 of the Act. 
In support of his contention the learned 
Vakil has quoted the authority of Padman 
Lochan M isra v. Krishna Ohandra Misra (1). 
That case simply lays down that from an order 
passed by a Deputy Commissioner under see- 
tion i36*G, under the Central Provinces Land 
Revenue Act of 1881, read with Aot II 
of 1904, an appeal would lie to the High 
Court and not to the District Coart. The 
decision in that case is, therefore, no authority 
for the present qaestion, namely, whether the 
refusal of the Court to allow the prayer of the 
applicant for partition of the specific lands 
is appealable to this Coarfc or not. As 
already shown above, tbe order of the Court 
was without any jurisdiction and it was, 
therefore, inoumbent upon the Court below 
to oarry o .t tbe partition of the lauds in 
question. The order of tbe Court virtually 
decides the rights of the parties as to 
whether this land should be held jointly 
or separately and &9 such it may well oome 
under seotion 136*H. It is notatall dis 
puted that the refusal of tbe Coart below 
to effect partition, on tbe ground that there 
was a private partition, is appealable to this 
Court. I am inclined to hold that when 
the whole oi9e has oome before us with 
respect to oertaiu lands and we are of 
opinion that the lower Court should have 
effected tne partition and that its order 
declining partition was without jurisdiction, 

U) 37 Ind. Cm. IK; 1 P. L. J. 290j 2P. L W. 404, 
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it is competent to this Ooart to set aside 
that order and to afford relief to the parties 
without causing them the trouble and expense 
of going to a Civil Court. 

Oase- tent bao't. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No 19 or 19i9. 

December 10, 1919. 

Present: — Mr. Lindsay, J. C. 

SAJJAD HUSAIN KHAN alias 
SHAMSHER BAHADUR— Plaintiff— 

Appellant 

versus 

Muaammat AMIR JAHAN and others — 
Deiendants — Respondents. 

Appeal, second— Point raised in memorandum oj 
appeal but not pressed before lower Appellate Court, 
whether can be raised in second appeal — Oudh Laws 
Act (XVIII of 1876J, 3. 5 -Dower, proper— Means of 
parents of husband, whether can be taken into 
consideration. 

Where a point was raised in the memorandum 
of appeal to the lower Appellate Court but was not 
pressed before that Court, it cannot be raised in 
second appeal, [p. 411, col. 2 ] 

In fixing tho amount of proper dower under 
section 6 of the Oudh Laws Act the Court can, in 
a case in whioh it appears that the husband’s moans 
of subsistence is an allowance made to him by his 
parents, take into consideration the means of the 
parents, especially whore the marriage had taken 
place while tho bridegroom was still below the age 
of majority, [p. 441, col. 2; p. 442, c^l. 1.] 

Appeal from the deoree of the Additional 
Difltriat Judge, Lucknow, dated the 23rd 
November UIB, modifying the deoree of the 
Additional Mansif, Liokuow, dated the 11th 
Paosmber 1917. 

Syed Ali Muhammad, for the Appellant. 

The Hon’ble Syed Watir Hagan, for the 
Respondents. 

JUDGMENT.— This appeal has arisen ont 
of a suit for restitution of conjugal rights. 
The plaintiff appellant is the husband and 
the 1st defendant in the oa9e, Musammat 
Amir Jaban, is the wife. The other two 
defendants in the case are the wife’s 
parents. It appears from the judgment of 
the lower Appellate Court that the lady is 
of distinguished parentage, being a descend* 


ant of Mohammad Ali Shah, the late Kiog 
of Oudh. A deoree for restitution was maae 
in the Court of first instance conditional 
on the payment by the plaintiff of tho 
dower debt of the 1st defendant, the amount 
of the debt being fixed by the first Court at 
Rs. 3,000. In appeal the learned Judge has 
affirmed the order of the Court of first instance, 
but, having regard to the circumstances of 
the oaee, the amount of the dower-debt has 
been reduoed to Rs. 1,500 and so the 
deoree for restitution is now conditional 
upon the payment of this sum by the 

husband. 

In seoond appeal it has been argued here 
in the first place, that under the Shia Law 
it was not competent to the Courts below 
to make a conditional deoiee by direotmg 
the husband to pay the dower-debt before 
an order should bo made directing the wife 
to return to him. This point, i observe, 
was distinctly raised in the memorandum 
of appeal filed in the lower Appellate Coart, 
and from the lower Court’s judgment it is 
dear that it was not pressed Derore toe 
learned Judge. He was only asked to deal 
with the question of the proper amount of 
dower in the case. Id these circumstances 
the appellant is not entitled to raise this 
qaestion here, and it oannofc be allowed to 
be discussed. 

There remains the only other question, 
that is to say, the proper amount of the 
dower. On this the argument is that the 
lower Court did not aot in acoordanoe 
with liw in assessing the amount of the 
dower, iDasmuoh as the learned Judge 
tcok into consideration the means of the 
husband’s parents and had no regard to 
the husband’s own means. From what 
is stated in the lower Appellate Coart’s 
judgment it appears that the plaintiff has 
no means at all, that is to say, no means 
independent of bis father and motoer. 
It is further apparent that while the 
lady was living with the plaintiff as bis 
wife, the parents of the husband made an 
allowance of Rs. 60 a month for the sup- 
port of the young people. In- these oir* 
oumstanoes I think t K e Jadge cannot be 
Baid to have acted in comravenoion of 
the provisions of section 5 of the Oudh 
Laws Aot. There certainly ara means of 
the husband regarding which evidence 
has been given, namely, this aliowanoe 
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whioh his father and mother allowed for 
himself and his wife. Taking all the 
oironmstances into consideration, and also 
having regard to the obvious faot that 
the dower in a case like this is arranged 
by the parents while ~ the bridegroom is 
still below the age of majority, I am not 
prepared to say that the Judge was not 
entitled to have some regard to the 
means of the parents from whom the 
plaintiff enjoys the annual income upon 
which he oan support his wife. Es. 1,500 
is not an exoessive sum and I see no 
reason, therefore, to interfere with the 
lower Court’s judgment. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed . 
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ground here alleged through two Courts. 
A pure technicality is now urgad to set 
aside the proceedings of the Courts below. 
Ihe questmn is not free from difficulty 
but there are oases against the contention 
now raised I need only mention Ram Lai v. 
Kabul Singh (1). There has been no prejudice 

® oase , and looking to the faot that 
pamtiff after ohoosing his own Court 
allowed the case to proceed in both lower 
Courts to judgment, I decline to now 
entertain the contention raised. This 

application fails and is dismissed without 
notice to the other side. 

Application dismissed, 

(1) 25 A. 135; A. W. N. (1902) 219. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 236 cp 1919. 
December 16, 1919. 

; Present: — Mr. Justice Prideaur, A. J. C. 
GANPATI — Appiicant 

versus 

DADA alios RAMCHANDRA and others 

—Non- Applicants. 

Jurisdiction— Suit, venue of— Party choosing Court, 
whether can subsequently object to jurisdiction. 

Where a party chooses his own venue for the 

tnal of a suit, and the case proceeds without 

hindrance to judgment, the High Court will not, in 

the absence of prejudice, entertain an objection by 

that party on the ground of want of jurisdiction in 
the trial Court. 

Revision of the order of the Additional 
Distnot Judge, Wardha, dated the 25th 
June 1919, in Civil Suit No. 32 of 1919. 

* & B. for the Applicant. 

. ORDER.— The only point here raised 
is one not to be found in the memorandum 
of revision. It is that the suit being of a 
Small Cause Court nature it could not be 
tried in an ordinary Court. The proceedings 
it is contended, are, therefore, vitiated. The 
plaintiff ohose his own venue and the 
ease has prooeeded without hindranoe on the 


PATNA HIGH COURT’. 

Miscellaneous Civil Appeals Nos. 223 and 256 

of 1919 


Civil Revision No. 266 cp 1919 
February 11, 1920. 

Fresent:— Mr. Justice Das and 
Mr. Justice Adami. 

Sciyed SHAH MAHAMMAD QASSIM— 

Appellant 

1 678US 

MAHAMMAD MASUDUL HUQ and 
others — Respondents. 

Civil Procedure Code ( Act V of 1908,), O. XL r. I 

entrusted to different bodies 
Z Differences oj opinion among the various bodies— 
Receiver , appointment of. 


Whor e the settlor of a trust has brought into 
ex^tenco different bodies with the definite idea 
that there should be concurrence between them in 
the administration of the trust, then where such 
concurrence is impossible, the Court in a properly 
constituted suit is competent to appoint a Receiver 
till a scheme is framed by the Court, [p. 443, col.2.J 

Appeal from a deoision of the District 
Judge, Patna. 


Messrs. Imam, S, A. Asghar , Sami , Purnen. 
du Narain Stnha , Naresh Ohanira Sinhu, 
Harthar Prasad Sinha, Ali Hasan, Khurshaid 
Hum am, D. N. Sircar , Netai Ohanira Qhosh 
and d, P, Dass, for the Appellant. 
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Messrs. K, B. Butt , Yunus, A. if. Khtoaju , 
Fakhruddin , Muhammad Husan Jan and Fan* 
cAanan Banerji, for tbe Respondents. 

JUDGMENT. 

Das, J. — This appeal arises out of an 
applioation for the appointment of a Receiv- 
er to a very important endowment known 
as Soghra Waqf Estate. 

It appears that the defendant No. 1, who 
is'the appellant before ns, was confirmed as 
the Mntwalli of the estate on the 12th of 
June 1918. Various charges are now made 
against the Mntwalli. They have all been 
answered by the Mntwalli, and. in my view, 
it is impossible on the materials before U9 
to say whether the charges against the 
Mutwali have been established or not. Bnt 
it is abundantly olsar that nntil a scheme 
is framed by the Gonrt, it is impossible 
for the defendant to' administer the trust 
with any satisfaction to the parties, The 
position taken up by the Mntwalli himself 
is sufficient for this purpose. He says that 
various differences have arisen between 
himself on one hand and the president of 
the committee on tbe other hand, due to the 
difficulty of interpreting the compromise 
decree and the waqfnama, but it is clear 
from the waqfnama itself that the commit- 
tee has very important functions to perform. 
It is not necessary at the present moment 
to say who is in a superior position and 
who is in a subordinate position, but the 
settlor has undoubtedly brought into existence 
three different bodies, tbe first, consisting 
of tbe Mntwalli himself, the second, consist- 
ing of the two Naibs, and the third, consisting 
of the committee. Each body has important 
functions to perform and to that extent 
each must be considered as a trustee. The 
settlor undoubtedly contemplated a con- 
currence cf all these different bodies in the 
administration of the trust. She contemp- 
lated that all business connected with the 
Waqf should always be brought up before the 
oommittee and that the works in connection 
with the Waqf ' should be done by the 
decision of the majority of the oommittee. 
She further contemplated that the Mntwalli 
should always aot in consultation with the 
Naibs. In my view there is no doubt at all 
that tbe settlor contemplated that the three 
different bodies which she brought into 
existence should oocour in their decision 
relating- to the administration of the trust. 
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Now what are the faots? The faots are 
that the last meeting of the oommittee 
was held so far back as the 1st of December 

1918. A meeting of the oommittee was 
called for the £th of January 1919, but 
it appears that no meeting of the oommittee 
has actually been held. The Mntwalli says 
that he could not call any meeting because 
the oommittee was bent on obstructing him. 
His explanation is that he was not unwilling 
to oall a meeting for the 5th of January 

1919, but that the president of the com* 
mittee asked him to postpone the meeting 
till some other day in February and that 
thereafter differences arose between him and 
the oommittee, with the result that no 
meeting could be called. I am at present 
not apportioning blamo between the different 
parties, but the undoubted faot is that 
either through the fault of the Mutwalli 
or through the fault of the oommitte no 
meeting of the oommittee las been oalled 
since the 1st of December last, although the 
waqfnama provides that all business con- 
neoted with the Waqf shall be done by 
the oommittee. Now how is the work of 
the Waqf to oonlinut? The Mutwalli says 
that he cannot oall a meeting beoaufe 
there are differences between him and the 
oommittee. He may be right, but the 
differences between him and the oommittee 
cannot he settled until a scheme is framed 
by the Court. In my view the principle is 
well established that where the settlor has 
brought into existence different bodies 
with the definite idea that there should be 
concurrence between them in the adminis- 
tration of the trust, then, where concur- 
rence is impossible, the Court, fa a pro*, 
perly constituted suit, is competent to 
appoint a Receiver. It is clear to my mind 
that the trust cannot be administered on the 
basis of the waqfnama. It is admitted even 
by the Mutwalli that a scheme will have .to 
be framed by the Court. In my view, 
therefore, without apportioning blame at 
the' present moment and ' prejudging 
nothing at all, all that we can say is 
that the learned District Judge has exer* 
oised a wise discretion in appointing a 
Receiver in this oase. At any rate, we 
are unable to say that the discretion exer* 
oised by the learned Distriot Judge is so 
unreasonable that we ought to interfere, 
The appeal is dismissed and the Civil 
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Rule is discharged. We think that costs 
of all the parties both of the Court below 
and of this Court should oome out of the 
estate. Hearing fee ten gold mohurs io each 
Court. 

The learned Government Advocate asked 
us to give directions as to the remuneration 
of the Mutwalli and also as to the oosts 
which will be inourred by him in defend- 
ing this action. We think that we are 
incompetent to deal with those matters in 
this appeal. 


Adam, J. — I agree. 


Appeals dismissed. 


MADRAS HIGH COURT. 

Appeal against Order No 2o9of 1919, 
December 11, 1919. 

Present: — Mr. Justice Spenoer and 
Mr. Justice Krishnan. 

S. R. M. S. CHOKKALINGAM CHETTY 
— Plaintiff — Counter. Petitioner 
— Appellant 
vertus 

N. L. N. LAKSHMANAN CHETTY 
— Defendant Nc. 1 — Petitioner — 

Respondent. 

Civil Procedure Code (Act V of 190V, 0. IX, r. 13 
0. XLVII, rr. » t Decree, ex parte— Review/ a pplil 
cation for, maintainability of —Application to set aside 
ex parte decree barred, effect of, on application for 
revieiu Appeal against order granting review, grounds 
of— Deduction of time spent in obtaining copies— 
Limitation Act (IX of 1908;, s. 12 (2). 

The mere fact that a party ddes not apply to set 
aside an ex parte decree under Order IX, rulo 13 
Civil Procedure Code, is no bar to his making an 
application under Older XLVIf, rulo 1, for a review 
of the decree, [p. 446, col 1.] 

Lai Chet Narain Sahiv. Rampal Manjhi, 15 Ind. Oas. 
664; 16 0. W. N. 643, Raj Narain Purkait v. Ananga 
Mohan Bhandari, 26 C. 698 aod Virupakshi Good y. 
Bandappa, 60 Ind Cas. 327; 37 M. h. J. £9; 9L.W 
8 llj ( 919) M. W N. 246, followed 

Sadhu Krishna Ayyar y. Kuppan Ayyangar, 30 M. 
64; 1 M. L. T. 298; 16 M. L. .1. 479, applied. 

Deodip Singh v. Gopal Singh, *8 Ind. Cas. 63; 1 P 
L. J 647; 3 P. L. W. 06, not followed. 

A petitioner for review is entitled under section 
12 (2) of the Limitation Act to have deducted iu hiB 
favour the time taken in obtaining a copy of the 
judgment which he seeks to have reviewed, [p. 445 
col, 1.1 ’ ’ 


Whether or not a party, who seeks to review an 
ex parte decree, had sufficient reason for his failure 
. to appear is not one of the grounds which can be 
urged under Order XLvH, rule 7 of the Code of 

Unl Procedure, in an appeal from an order granting 
the review, [p.446, col 2 J B 

A ppeal against the order of the Court of the 
lemporary Subordinate Judge, Sivaganga, 
dated the 29th March 1919, in I. A. 

N »°'i 3 nir 0f 1916 (* n 0,, *S inal Suit No. 77 
Of 1915, on the file of the Court of the 

T in™ Snbord ' Date *Jndge, Sivaganga). 
appear from the judgment. 

Messrs. A. Kishnasaivami Aiyar and 

A Venkatrayaliah, for the Appellant— 

Ihe review should not have been granted. 

ibe proper course for the aggrieved party 

was to have applied under Order IX. 

rule 13, Civil Procedure Cede. On the 

date of the review application, a petition 

under Order IX, rula 13, had become 

barred. A petition for review was, there- 
fore, moompetent. 

The petition is also timebarred, It was 
filed after i 0 days from the date of the deoree. 

Here is no oase of servioe by affixture. 

I be party was served in P e r80 n and, had 

he taken proper precautions, he could have 
appeared m person, 

Messrs. T M. Krishnasawmy Aiyar and V. 

The * J""' (0T th8 R«P°ndent._ 

The remed.es open to the party are enmn- 

*1 ' J*? ,s . ° ot ooofioed to an applieation 
nnder Order JX. role 13, and the fast that it 
has become barred does not prevent his 
resortmg under the review section. The 

r,gb J bave the review is an independent 
right, if the party could satisfy the conditions 
laid down in Order XLVII, rule 1. See 
Lai Ohet Narain Sahi v. Rampal Man hi (1), 

Raj Narain Purkait v. Ananga Mohan. Bhan. 
dart (2). The principle of the Full Benoh 
ruling m Sadhu Krishna Ayyar rr. Kuppan 
Ayyangar (3) applies. The omission to apply 
under Order IX, rnle 13, was held not to 
affect the park’s right of appeal. 

As to the question of limitation, the 
application was in time, excluding the time 
taken in obtaining copy of deoree. 

Though petitioner was served in person, he 
had to go all the way frem Malay States. That 
point oannofc be urged io an application under 
Order XLVII, rule 7, See Oravakuniiyil 

M) 15 Ind r as. 654; 16 0. W. N. 643. 

(2) 26 C. 60S. 

(3) 30 M. 5ii 1 M. L. T. 268; 16 Af. L. J. 479. 
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Partum Blavana Tholan v. Palankundy 

Kunhi Kutty <4), Sreenivasa Aiyarv.Nataraia 

Axyar (5) and Meduru Brahmayya v. Vedulu 

Yellamma ( 6 ), 

JUDGMENT— The first point taken is 

that no review can be granted on grounds 
falling within Order IX, rule 13, of the 
Code of Civil Prooednre, and a patty’s re* 
medy in 6Uoh a case is confined to that rule, 
ana as time had admittedly expired in ths 
present case for an application to set aside the 
(x parte deoree under that rule when the re- 
view application was filed, it should have 
been dismissed. We are unable to uphold 
this contention. If a party can bring his 
application within the provisions of Order 
ALV II, rule 1, of the Code of Civil Procedure, 
the i faot that he could also have applied under 
Opqer IX, role 13, oannofc be treated as a bar 

ir r ^ ^ et ^ ara ' n Sahi v. Rampal 
Manjhi (1), following Raj Narain Purkait v. 

Anar.ga Bohan Bhandan (2). We follow 

these rulings in spite of the dissent of Mr. 

Justice Roe in Deo lip Singh v. Qopal Singh 

* ; In Ttrupakshi Gotcd v. Bandappa (8) the 

view of that learned Judge was not aooepted 

by this Court. Itba9 been ruled by this Court 

in Full Bench in Sadhu Krishna Aiyar v. 

Zuppan Ayyanar (3) that a party’s right of 

appeal is not affected by the faot that he 

had a right under Order IX, rule 13, also 

Woioh he did not take advantage of and that 

i^ia open to the Appellate Court to set aside 

the rx parte > deoree and direot a new trial on 

grounds falling within Order IX, rule 13 of 

the Code of Civil Procedure. If an appeal can 

e allowed in that manner, we see no reason 

to suppose why a review cannot be allowed 
on similar grounds. 

The next poiut faken is as to limitation. 
The review was no doubt filed after the 
expiry of 80 days from the date of the 
deoree, tut it is olear from the express 
language of motion 12 (2) of the Limits, 
ticn Aot that the petitioner was entitled 
to have deduoted in his favoor the time 
taken for oMaiping the oopyofthe judgment 

«»'e w was founded. It was 
U B-l 18 Iud ' Cas ’ t49i 24 M - L. 1, 03i (1913) M. W, 

}£> 28 Ind. Cas. 707, 2 L. W. 306. 

fi 31 "■ LJ ' 6Wi 0£ia) 2M - 

(ll r» as P - L J - 647 i 3 p * L - W - eo. 
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admitted in the lower Court that cn making 
this deduction the applioation was in lime. 

We must, therefore, overrule this objection, 

It was finally argued that, on the merits, 
there was no ground for setting aside the 
ex parte deoree, as petitioner was served in 
person and oould have appeared at the hear, 
ing with some diligence. He was living in 
Ipoh in F. M. States when he was served, 
and the lower Court has found that he had* 
sufficient reason f<r bis failure to appear 
We agree with that finding. We also observe 
that it is not one of the grounds which can be 
urged under Order XLVI1, rule 7, in an 
appeal from an order granting a review. See 
Oratukundiyil Parkum Elavira Thcian v 
Palankundy Kunhi Kutty (4). Meduru Brah . 
mayya v. Vedulu Yellamma (6) and Sree- 
nivata Aiyar v, Nataraja Aiyar (5). 

The appeal fails and is dismissed with 
costs. 


M. C. P. 


Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 283 op 1919. 

February 4, 1920. 

T resent Mr. Justioe Das. 

Maharaja Sm RAMESHWAR S NGH 
BAHADUR OF D A RB H AN G A — Pxtitioher 

t ersus 

SADANAND JHA and others — Opposite 

PaRTT. 

Civil Procedure Code (Act V of 1908.) *<: UK iki 
O XVII , 3— Plaint, iefecHveiproch u?e-£J% 
reject plaint or dismiss suit-Material irregularity . 
what ts Dismissal of suit on account oj defective 
plaint whether material irregularity- Revision- High 
Court, interference by. v 


A Court has no jurisdiction to either dismiss a 

, UI p fc °. r . rej . ecfc H a Plamt merely because the plaint is 
defective in that it does not comply with a pro- 

The P r °P er procedure is to. call 
on the plaintiff to cure the defect, and on his 
failure to do so, the Court may proceed to HahMa 

yj, 8 , mt forthwit: h and to dismiss it under Order 
XVII, rule of the Civil Procedure Code, or it 

yf* ita “ 

car. asf - s 
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The dismissal of a suit on the ground that the 
plaint is defective without affording the 'plaintiff 
an opportunity of curing the defect is a material 
irregularity, [p. 447, col. i.] 

: Appeal from a dioision of the District 
Jugde, Darbbanga. 

Messrs. Purnendu Narain Sinha and 
Murari Prasad , for the Petitioner. 

Mr. L % K. Jha, for the Opposite Party. 

JUDGMENT. —This application is direct- 
ed against the judgment of the learned 
District Judge of Darbbanga, who refused 
to set aside the order of the learned Munsif 
dismissing the suit on the ground that 
the plaint was defective. 

The suit was brought by the Maharaja 
of Darbbanga for recovery of rent. Certain 
area and certain Jama were mentioned in 
the plaint whioh appeared to be different 
from those as entered in the fi Daily pub- 
lished Reoord of Rights. To this extent 
the plaint waB defective, for it contravened the 
provision of seotion 143 (6) (.2) of the Bengal 
Tenancy Act : “ Where an alteration has 
been made in the area of the tenanoy, 
since the Record of Rights was prepared 
and finally published, the plaint shall 
farther contain a statement of rental of 
the original tenanoy according to the Record 
of RightB, together with a statement showing 
how the amount of rent claimed in the suit 
has been computed.” 

It is clear that the plaint did not contain 
a statement of the rental of the original 
tenanoy aooordiDg to the Reoord of Rights 
together with a statement showing how the 
amount of rent claimed in the suit had 
been computed and to this extent, as I have 
said, the plaint was clearly defective. 
But beoause the plaint was defective, did 
it give any jurisdiction to the Court to 
dismiss the plaint ? That is the question 
whioh I have to determine. 

In my view it gave no jurisdiction 
whatever to the learned Munsif to dismiss the 
suit. He ought to have asked the plaintiff 
to cure the defect and if the plaintiff failed 
to oarry out the order of the learned Munsif, 
then and in that case the Munsif would have - 
power under Order XVII, rule 3, to rejeot 
the plaint. There is no power in the Code 
and there iB.none in the Bengal Tenanoy 
Aot which gives any power to the Court 
to rejeot a plaint simply beoause the 
plaint is defective. It. ia useful.. to turn 
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to the provisions of Order YII, rule 11, of the 
Code. That seotion provides: “ The plaint 
shall be rejected in the following oases : — 

(а) Where it does not disolose a oause of 

notion: ^ # t 

(б) Where the relief olaimed is under- 
valued, and the plaintiff, on being required 

by the Court to oorreot the valuation within 
a time to be fixed by the Court, fails to 
do so : 

(c) Where the relief olaimed is properly 
valued, but the plaint is written upon paper 
insufficiently stamped, and the plaintiff, 
on being required by the Court to supply 
the requisite stamp paper within a time 
to be fixed by the Court, fails to do so: 

( d ) Where the suit appears from the 
statement in the plaint to be birred by any 
law.” 

Now in thisoase it is argued by the learned 
Vakil on behalf of the respondent that the 
plaint was defective inasmuch as it did not 
disolose a oause of action. I am unable to 
take that view. The learned Munsif re- 
jected the plaint not on the ground that 
it did not disclose a oause of action, but 
on the ground that it was defective. Then 
it cannot be argued that the suit appeared 
from the statement in the plaint to be barred 
by any law. Therefore, reading Order VII, 
rule 11, there was no power in the Court 
to rejeot the plaint ; but it ia useful to 
turn to clauses (6) and (c) of that rule. 
Those provisions give the Court power to 
rejeot a plaint if the claim is undervalued 
or the plaint is written upon paper insuffi- 
ciently stamped and the plaintiff, on 
being required by the Court to oorreot the 
valuation within a time to be fixed by the 
Court, or to supply the requisite stamp 
paper within a time to be fixed by the Court, 
fails to do so. There is a clear indication 
that if there is aDy defect in the plaint 
itself, the Court must give the party oppor- 
tunity to oure that defect, and if 
the party still fails to oarry out the 
order of the Court, then the Court has 
ample power under Order XYlf, rule 3, to 
rejeot the plaint. Order XVII, rule 3, dearly 
contemplates oases where the party fails to 
perform any aot necessary to the . further 
progress of the suit for whioh time has 
been allowed. In my view this is one of 
the matters contemplated by Order XVII, rule 
3. If the plaintiff fails to perform any 
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aot necessary to the farther progress of the petitioner does not ask for aDy costs on 
suit for which time has been allowed, the behalf of his client. I, therefore, make no 
Court may, notwithstanding: suoh • default, order as to costs. 

proceed to decide the suit forthwith, and Petition allowed. 

to dismiss the suit on that ground. It 


may rejeot the plaint under its inherent 
power cr prooeed to try the suit and dismiss 
the suit under Order XVII, rule 3. In my 
.view there is nothing either in the Code 
or in the Tenancy Aot whioh gave the 
Court any power to either rejeot the 
plaint or to dismiss the suit on the 
ground that it did not comply with the 
provisions of seotion 146 (6) (2) of the 
Bengal Tenanoy Aot. 

That being so, the question arises, have 
I any power to interfere with the order 
under seotion 115 of the Code of Civil 
Procedure? 


PRIVY COUNCIL. 

Appeal prom the Madras High Court. 
November 18, 1919. 
Present'.-— Lord Shaw, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali and Sir 

Lawrence Jenkins. 
POOSATHURAI — Appellant 

versus 


The learned Vakil on behalf of the re- 
spondent has argued that that Court, 
namely, the Court of the Distriot Judge, 
was the only Court that was competent to 
deal with the matter, that he has dealt 
with the matter, that, however erroneous 
his order may be, he had jurisdiction to 
pass that order, and that, therefore, this 
Conrt is powerless. • I am unable to take 
thfit view. The High Court may make 
suoh order in the oase as it thinks fit, 
if the Subordinate Court has acted in the 
exercise of its jurisdiction illegally or with 
material irregularity. It has been held in 
a series of oases, whioh it is unnecessary to 
disouis, that an error of procedure resulting 
a failure of justioe is a material irregu- 
larity which would be corrected by the 
Court under seotion 115 of the Code. It 
was, in my view, a material irregularity on 
the part of the learned Munsif to dismiss 
the suit without giving the plaintiff any 
opportunity to cure the defeot, and it has 
undoubtedly resulted in a failure or justioe, 
inasmuch as the plaintiff’s suit, as a 
result of that order, stood dismissed. I 
would, therefore, set aside the orders of the 
Courts below and direct that the suit be 
tried after giving an opportunity to the 
plaintiff to comply with the provisions of 
Beotion 148 (6) (2) of the Bengal Tenanoy 
A<5t. Opportunity will also be given to the 
defendant to file a written, statement to the 
plaintiff’s suit. 

The learned * ’ Vakil on behalf of thg 


U. L. K. K. N. K, E. KANNAPPA 
OHETTIAR and othefs — Respondents. 

Contract Act (IX of 187 2), ss. 14, 16 -Undue in/lu. 
ence— Dominating mil of another, whether sufficient 
—Unfair advantage, use of position to obtain, whether 
essential — Burden of proof. 

Undue influence is not established by proof of 
the relations of the parties having been such that 
the one naturally relied upon the other for advice 
and that the othA f was in a position to dominate 
the will of the first in giving it. [p. 448, col. 2.] 

To render influence 'undue', it must be established 
that the person in a position of domination has 
used that position to obtain unfair advantage for 
himself, and so to cause injury to the person relying 
upon his authority or aid. [p. 448, col. 2.J 

It is only when the bargain is with the influencer 
and is in itself unconscionable that the burden is 
thrown upon the influencer to establish affirma- 
tively that the other party was scrupulously kept 
separately advised in the independence of a free 
agent, [p. 448, col. 2.] 

Appeal from a deoree of the Madras 
High Court, dated July 30tb, 19*2, reverting 
a deoree of the Subordinate Judge, Madura 
(East). 

FACTS of the oase are sufficiently stated 
in their Lordships’ judgment, for whioh alone 
it is reported. 

Sir Erie Richards , K . 0. t and Mr. Dube. 
for the Appellant. 

Messrs. Be Qruyther , K . 0., and Kenioorthu 
Brown , for the Respondents. 

The arguments were direoted to the 
facts, the only issue being whether the 
^xeoution of the sale-deed, which it was 
sought to set aside, had or had not been 
procured by undue influence* 
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P008ATHTJBAI V. KiNNAPPA CHETTUB. 

JUDGMENT. 

Lord Shaw. — This suit has been brought 
by the preeeDt appellant for the cancella- 
tion of a deed of sale exeouted by him 
on the 17th March 1906. Cancellation 
was decreed by the Subordinate Judge, 
and the deoision was reversed by a decree 
of the High Court of Judicature at 
Madras. 

The real and only point at issue bstween 
the parties is whether the deed in ques- 
tion should be cancelled on the ground of 
undue influence. In tbe Court of the 
Subordinate Judge this point did not clearly 
appear from the issues whioh were framed. 
But an examination of the proceedings 
and evidence shows that it is to an issue 
of this kind that the plaintiff was through- 
out groping. The High Court properly 
discerned that ; and the learned Counsel 
for the appellant properly presented the 
case from that point of view. 

It is not necessary to speculate whether 
the provisions of the Indian Contraot Aot 
differ in any particulars from the doctrines 
of tbe English Law upon this subject. 
For no suoh differences are suggested to 
have any bearing on the issue between 
these parties. The issue in tbe present 
suit is an issue of faot, and there does 
not appear to the Board to be any sufficient 
reason for doubting that the judgment 
arrived at in tbe High Court is sound. 

Tbe Indian Contraot Aot by seotion 14 
provides that “ oonsent is said to be free 
if it is not caused by. ..undue ii flaence as 
defined by seotion 16. ” By seotion 16 
(1) “ the oontraot is said to be induced 
by ‘ undue influence ’ where the relations 
(subsisting?) existing between the parties are 
such that one of the parties is in a position 
to dominate tbe will of the other, and ueea 
that position to obtain an unfair advantage 
over the other. ” Sub- section 3 of the 
same seotion may also be referred to. It 
provides that : — 

" Where a person who is in a position 
to dominate the will of another enters into 
a oontraot with him, aEd tbe transaction 
appears on the face of it, or on tbe evi- 
dence, to be unoonsoionable, the burden 
of proving that such contraot was not 
induced by undue itflcenoe shall lie npoi^ 
the person in the position to dominate the 

will of the other. ” 


It is a mistake (of which there are a good 
many traces in these proceedings) to treat 
undue influence as having been established 
by a proof of the relations of the parties 
having been suoh that the one naturally 
relied upon the other for advice, and the 
other was in a position to dominate tbe 
will of tbe first in giving it. Up to that 
point “ influence ” alone has been made 
out. Suoh influence may be used wisely, 
judioiously and helpfully. But, whether by 
tbe law of India or the law of England, 
more than mere influenoa most be proved 
so as to render influence, in the language 
of the law, * undue.” It must be established 
that the person in a position of- domina- 
tion has used that position to obtain 
unfair advantage for himself, and so to 
oause injury to the person relying upon 
his authority or a:d. 

And where the relation of influence, as 
above set forth, has been established, and 
the seoond thing is also mude dear, tie., 
that the bargain is with the “ inflaenoer ” 
and in itself unconscionable : then the 
person in a position to nse his dominating 
power has the burden thrown upon him, 
and it is a heavy burden,- of establishing 
affirmatively that no domination was 
practised so as to bring about the transao* 
tion, but that the grantor of the deed 
was sorapolou8ly kept separately advised 
in the independence of a free agent. 

These general propositions are mentioned, 
because if laid alongside of the facts of* 
tbe present case, then it appears that one 
vita] element — perhaps not sufficiently' 
relied on in the Court * below, and yet 
essential to the plaintiff’s case, is wanting. 
It is not proved as a faot in the present 
case that the bargain of sale come to 
was nnconsoionable in itself, or constituted 1 
an advantage unfair to the plaintiff ; it ir, 
in short-, not established as a matter of 
faot that the Gale was for an undervalue. 

Tbe subject of the sale, to mention only 1 
one partioalar, was Dot the two villages 
mentioned in the plaint, but the property 
in tbe villages burdened with usufructuary 
mortgages whioh did not expire for eigh- 
teen years. These mortgages amounted to- 
lls, 51,000. The orueial enquiry on the point 
of sufficiency of consideration accordingly' 
was, what on tbe date of tbe sale was tbe> 
de present a value of the plaintiffs right of 
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property in tbeie villages? Beyond a loose 
reference to a lakh of rupees, without any 
apeoifio&tion as to whether this referred to 
the present value, or to deferred value, or to 
valae of the property, the evidenos is entirely 
silent. 

Nothin? has been brought in argument 
before the Beard to satisfy their Lord- 
ships’ minds that the prioe of R a , 6,000, 
even oonpled with the demand for the 
wiping off of a debt of about Re. 3,000, 
incurred for litigation and for the honouring 
by the plaintiff of a promissory note executed 
by him for another R?. 3,000— was not a 
fair consideration for the transaction. 

Their Lordships think it unnecessary to 
enter into the farther groands stated by 
the learned Jndges of the High Coart for 
their deoisioD, although they express no dis- 
agreement with these groands in themselves. 

The true contradictor in the is9ne was 
the party to the transaction, the vendee. 
But the plaintiff endeavoured to strengthen 
the case for cancellation by convening also as 
defendants his two nnoles, now also his two 
fathers, in law. 

Their Lordships do not doubt that in 
the category of oa$e3 of undue influence 
might be covered oases where the party to 
a tracsastion • exercised that inflienoe in 
conspiracy with or through the agenoy of 
others^ But they think it right to say that 
no proof has been- given of any snoh oonspi- 
raoy or agenoy in the preserit case, 

When it is added that the consideration 
paid was in part actually defrayed to oover 
expenses incurred by the plaintiff on the 1 
occasion of his marriages to the two daughters 
of bis uncles, the 1st and 2nd defendants, 
and - that these marriages took plaoe, it' 
would reqaire fairly strong evidence to 
induce any Court to give oouuteuanoa to the 
suggestion that his uncles and fathsrs-in law 
ltfkd conspired with the third defendant to 
subject the plaintiff to unconscionable loss. 
To this element weight i9 properly attached 
ip, the Court below. . - / 

Their Lordships hnmbly advise His 
Majesty that the appeal stand dismissed with 

odsip . . ' , 4 

*' , Appeal dismissed. 

\ Solicitors , for the Appellant, — Messrs. 
Chapman Walker, and Shephard. . . .. . i 
Solicitor for the Respondent. — Mr/ 

Bbuglag Grant. 

20 " 


NAGPUR]JUDIOIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 114 ok 1919, 

Febrnary 14, 1920. 

Fresent : — Mr. Kotval, A. J. C. 

BHANJISINGH— Defendant— 

Appillant 

versus 

BHAGWATI PRASAD and otdcr3 — 

Plaintipks —Respondents. 

< Civil Procedure Code ( Act V oj 1908^, s. 50 — Judy, 
ment-debtor, who is — Decree against dead persqn , 
•whether enforceable against his legal representatives. 

For a person to be a judgment-debtor, he must 
be a party to a suitor appeal. A person who dies 
beforo a decree is passed against him is not a 
judgment-debtor, and consequently the decree 
Cannot bo enforced against his legal representative^ 
under section 50 of the Civil Procedure Code, as 
that section applies only whore a judgment-debtor 
dies subsequently to the passing of the decree, 
[p. 450, cols. 1 & 2.] 

Appeal against the deoree of the Addi- 
tional District Judge, Raipur, in Civil Appeal 
No. 240 of 1918, decided on the 17th January 
1919. 

Mr. A. O. Roy, for the Appellant, 

Dr, H. S. Oour, for the Respondents. 

JUDGMENT. — Mahadir, the father of 
the respondents, an insane person under 
the guardianship of Bhagwati Prasad, re- 
spondent No. 1, obtained a deoreefor possession 
of a bouse site against the appellant Bbanji- 
singb. After the dismissal of a first appeal 
by Bhaojisiogh, Mabadin recovered a part 
of the costs on the 29th Juno 1915 and 
took possession of the site in execution on 
the 8th April 1916. A second appeal was 
filed by BhanjisiDgh on the 17th August 
1915. It was heard on the 9th February 
19i7. Mabadin was represented at the hear- 1 
ing by Counsel. The appeal was deoided 
in BhanjisiDgh’s favour on- the 12th Febiu-. 
ary 1917. • 

Bbanjisiugh made two applications in 
execution, one for restitution of the site,' 
the coats recovered by Mabadin and for 1 
damages, and the other for costB awarded 
to him under this Court’s deoree. The 
respondents were joined as parties to the- 
execution proceedings on the ground that 

Mabadin had died and they were' his heirs 
in possession of the land in dispute. The i 
respondents pleaded that the deoree of this 
Court in second appeal was a nullity as 
it was paesed against Mabadin . after' his 


t 
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deatb, which took place on Srawan Badi 
6th corresponding to 19th August 1916. 
BbanjisiDgh admitted that Mahadin had 
died before the hearing of the second 
appeal. 

Both tbe3e applications have been dis- 
missed by the lower Appellate Conrt on the 
ground that the deoree in second appeal 
waB a nnllity. 

It is contended on the appellant’s behalf 
that the executing Court had no power to 
go behind the deoree and investigate the 
question whether the deoree was valid or 
not. 

The trend of rulings seems to be that 
It is not open to the executing Court to 
go into such a question: Eari Govtnd Kul- 
karni v. Earsingrao (l), Maharaj Kumar 
Bindesivari Prosad Singh v. Thakur Lakcat 
Nath Singh (2), Liladhar v Chaturbhu ; (3\ 
Kumarelta Servaigaran v, Sabopathy Ghettiar 

(4) and Kodula Agarwala v Behari Kurmi 

(5) . 

The real question in this oase is whether 
the deoree is executable against the respond- 
ents. It was not passed against them per- 
sonally. It can only be executed against 
them as the legal representatives of a 
judgment-debtor under section 50, Civil 
Procedure Code (I take it that restitution 
under seotion 144, Civil Procedure Code, 
is also a matter in execution). It is open 
to the respondents to urge that they are 
not the legal representatives of any person 
who is a judgment- debtor under the deoree 
sought to be ezew’ed, The defendant oan 
only point to Mahadin as the judg- 
ment debtor. This Mahadin could not have 
been. Before a person oan be a judgment- 
debtor he must be a party to the suit or 
appeal. There is no provision in the Civil 
Procedure Code under which a dead person 
can he a parly to a suit or appeal. Seo- 
tion 50 oan apply only to living persons 
who have been parlies and become judg- 
ment-debtors and hvo snb'. quently died. 
It is dear that M-tharim was nor j jndg 
ment debtor ;u i ' ► ra-pondtM t^ are not 
the legal representatives of a ja^gro-nfc 

(1) 23 Ind. Can. 123 : 38 B. 194 at p 199, 16 Bom. 
L. R. 30. 

(2j 8 Ind. Cas. 26; 16 C. W. N. 7*6 at p. 728. 

(3) 21 A. 277; A W. N. (1899) 61. 

(4) 30 M, 20; 16 M. L. J. 646. 

(6) 14 0 . r.L, R. 92, 


debtor and no application for excoition oan 
be made against them. Reference in this 
connection may be made to Qirendronath 
Pagore, In the matter of the petition of (6). 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed . 

(6) 14 B. L. R, 334 note. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1043 op 1919. 

March 6, 1920. 

Present: — Mr. Justice Wilberforoe. 

BAS AN T A — Plaintiff — Appellant 

versus 

DHANNA SINGH and others— 
Defendants — Respondents. 

Limitation Act (IX of 1908;, Sch. I, Art. 149, 
applicability of —Mortgage — Co-mortgagor redeeming 
mortgage, position of — Suit for redemption of charge — 
Limitation applicable. 

A co-mortgagor redeeming the whole of tho 
mortgage docs not become a mortgagee of the 

portion belonging to the other co-owners. lP- 451, 
col. 2.J 

Vasudev v. Balajt, 26 B. 600; 4 Bora. L. R. 178, 
Puma Chandra Pal v. Barada Prasunna Bhatta • 
charjee, 45 Ind Has. 783; 22 C W. N. 637; 40 0. 211, 
Murajalli Huma Qoundan v Ramasami Chetli . 45 Ind. 
Cas. 867; 41 M 650; 34 M. L. J 6'8; 8 L W.28; 24 M. 
L T 22; (1 9 1 8 > M. W. N. 448, Mulla Vittil Seetti Kutti 
v. Kunhi Pathumma, 43 Ind Cas. 31; 40 W. 1040; 33 
M. L. J. *20; . 1917 < M. W. N 609; 22 M. L. T. 238; 6 
L W. 461 F. B.), Ram Kanai Ghosh v. Raja Sri Sri 
Uari Narayan Singh Deo Bahadur. 2 C. L. J. 646. 
followed. * 

Article 148 of Schedule I to tho Limitation Act 
refers only to a suit against the mortgagee and has 
no application to a suit against a charge-holder. Cp 
45» t col *J 3 

Jai Kixhen Joshi v Budianand Jothi, 34 Ind. CaS. ' 
-44 «h A ; A ,| 4 , followed 

One tf m rrtgaged 1 pieces of land in 1 876 and 
• respectively In Is* his son J redeemed his 
half share in the 1st mortgage and the whole of tho 
2nd mortgage aad he sold tho land redeemed to 
defendant, fbe son of J ’s brother sued for posses- 
sion by redemption of his half share in the 2nd 
mortgage; 

Held, (1) that J. was not a mortgagee but merel/ 

* charge-holder; [p, 451, col. 2.J 
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(2) that Article 14S did not apply to the case 
and that the suit, having been brought 28 years after 
the sale, was time-barred, [p. 451, col. 2; p. 452, col. 1.] 
Khanu Mai y. Khan Muhammad , 6. P. R. 1898, 
distinguished. 

Seoond appeal from the desree of the 
Distriot Judge, Hoshiarpur, dated the 12th 
February 1919, affirming that of the Munsif, 
let Glass, Hoshiarpur, dated the 2nd July 

1918. 

# • 

Lala Faqir Ohand , for the Appellant. 

Lala Madan Oopal , for the Respondents. 

JUDGMENT. — Tn this case the facts 
are very simple. OneMahna mortgaged two 
pieces of land, one measuring 11 kanals 

3 marlas and the other 3 kanaU 4 marlas Y 
in 1876 and 1880 respectively. In 1890 
Mahna’e son Jassu redeemed his half share 
in the first mortgage and the whole of the 
seoond mortgage. In the same year he 
sold the land redeemed to defendant No. 1. 
He thus sold the half share in the 3 kanals 

4 marlas whioh belonged to bis brother 
Jowala. Jowala’s son Basanta has now 
sued for possession by redemption of his 
half share of the 3 kanals 4 marhs, and his 
suit has been contested by the vendee 
from Jassu. His suit has been dismissed 
as time-barred by both Courts. The lower 
Appellate Court considered that Jassu was 
not a mortgagee but merely a oharge-holder 
and that the case was governed by Artiole 
144 of the Limitation Act. It referred to Jai 
Kishen Joshi v. Budhanand Joshi (l) as an 
authority on this point; also Vasudsv v. Balan 
(2)and Puma Ohandra Pal v. Barada Prasunna 
Bhattachar]ee (3). It considered that Khanu 
Mai v. Khan Muhammad (4) was distinguish- 
able. Against this decision the plaintiff has 
preferred a second appeal to this Court. 

’ His Counsel urges that Khanu Mai v. Khan 
Muhammad (4) exaotly applies to the present 
ease. He also relies upon Ashfaq Ahmad v. 
Wazir Alt (5) and Khiali Rarnv. Talk Ram (6), 
whioh approved of Ashfaq Ahmad v. Watir 
Ali (5), As for Khanu Mai v. Khan Muham • 
mad (4) the facts are not analogous to 
those of the present case, as the plaintiff 

• 

(i; 34 lad. Oas. 244: 38 A. 138| 14 A. L. J. 41. 

(2) 20 B. 600; 4 Bom. L. R. >78. 

- (3) 46 Tnd Oas 7<J3j 2 1 0. W. N. 037; 48 O. III. 

(4) 0 P. R. 1898. 

(6) 14 A. 1 (P. B.); A. W. N. (1891), 211; 11 A. 423. 
(6) 33 Ind. Gas. 452; 33 A. 640; 14 A. L. J. 834. 


was contesting a transfer by a mortgagee 
to a third party. The learned Judges held 
in that case that the third party stood in 
the shoes of the original mortgagee and 
that the period of limitation would bs that 
provided by Artiole 148, As for Ashfaq 
Ahmad v. Wazir Ali (5) it is somewhat 
in favour of the appellant. A Full Benoh 
of the Allahabad High Court held that a 
oo-mortgagor redeeming the whole of the 
mortgage stood in the shoes of the 
original mortgagee as regards the portion 
of the property whioh represented the 
interest of the other co-mortgagors. In 
that oase, however, there had been no 
further transfer of the redeemed property 
to any third party. The judgment is oer- 
tainly in favour of the appellant in so far 
as it holds the redeeming oo-mortgagor not 
to be a mere oharge-holder. This view 
was followed in Khiali Ram v. Talk Ram 

(6) . On the other hand there is a oonoensus 
of opinion of the other High Courts that 
a redeeming oo-mortgagor does not beoome a 
mortgagee of the portion redeemed belonging 
to other oo- owners, see, for in9tanoe, Vasu- 
derv, Balajii 2), Puma Chandra Pal v. Barada 
Trasunna Bhattacharjee (3) (a Calcutta ease), 
Murajalli Hunia Qoundan v. Ramasami Chetti 

(7) t Mulla Vittil Seeti Kutti v. Kunhi Pathum - 
ma (8) and Ram Kanai Ghosh v. Raja Sri Sn 
Hari Narayan Singh Deo Bahadur (9), 
Finally there is the clear authority relied upon 
by the lower Appellate Court, Jai Kishen Joshi 
v. Budhanand Joshi (l),that Article 148 of the 
Limitation Aot, whioh refers only to a suit 
against the mortgagee, has no application 
to a suit against a oharge-holder. It is 
true that the prinoiples on whioh these 
judgments prooeed are contained in seetions 
95 and 109 of the Transfer of Property Act, 
whioh is not in force in the Panjab, but as 
pointed out in Vasudeo v. Balaji (2) on page 
504, the Act merely gives legislative expres- 
sion to what was the law apart from it. 

For the foregoing reasons I agree with 
the lower Appellate Court that Artiole 148 
does not apply to this oase. The suit 

(7) 45 lud. Oas. 887; 41 M. 650; 34 M. L. J.628; 8 
L. W. 2*; 24 M L. T. 22; (1918* M. W. N. 448. 

(8) 43 Ind. Oas. 31; 40 M. 1040; 33 M. L. J. 320; 
(1917) M. W. N. 009; 22 M. L. T. 236; 0 L. W. 404 
(?. B.). 

(9) 2 0. L. J. 646. 
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having been brought about twenty eight 
years after the sale is, therefore, olearly 
time-barred. I dismiss the appeal with 
OOStfl. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal No. 336 of 1918. 

October 28, 1919. 

Present : — Mr. Justice Sadasiva Aiyar 
and Mr. Justice Burn 
M.R. VENXAT ARAM A AIYAR — 
Defendant No. 1 — Appellant 

versus 

The SOUTH INDIAN BANK, Ltd., 
TINNEVELLY, thi.oogh its authorised 
agent K. S. YENKATACHALAM, and 
others — Plaintiffs Nos. 1 to 6, 8 and 9 

AND DaFENDANTS NOS. "2 AND 3 — 

Respondents. 

Civil Procedure Code (Act V of 1908J, s. 73 — 
Rateable distribution — Deposit in Court for payment 
to decree-holder creditor —Rights of rival decree- 
holders to impeach decree —Fraud and collusion — Suit 
for declaration that decree was obtained by fraud and 
for injunction restraining payment , maintainability 
of. 

A party entitled to rateable distribution undor 
tho provisions of section 73, Civil Procedure Code, 
not entitled to attack a decree obtained by a 
rival decree-holder on the ground that the debt on 
which the decree was founded was not a real debt 
or was not supported by consideration. Tho decree, 
which finally determines the relation of creditor 
and debtor between the parties is conclusive as to 
the amount of tho debt between them and cannot 
be impeached by third partios except on the ground 
of fraud or collusion, [p. 461, col. 2; p. 462, col. 2.] 
Irailakya Nath Adhya v. Pulin Behari Baral, 3 C. 
L. J, 385, Shankar Sar up v. Mejo Thai, 23 A. 313; 3 
Bom. L. B. 713; 28 I. A. 203: 5 C. W. N. 649; 8 Sar. 
P. C. J. 72; Fishnu. Bhikaji Phadke v. Achut Jagannath 
Ohate, 15 B. 438, distinguished. 

Obiter. — A party entitled to rateable distribution 
is not restricted by the procedure prescribed in the 
latter part of seotion 73, Civil Procedure Code, to a 
Buit for recovery of the amount wrongly paid, but is 
entitled to sue for a declaration and an injunction 
raatraining the payment, [p. 463, col. 1.] 

Per Sadasiva Aiyar, J.— The special powers given 


LIMITED, TINNEVELLY. 

to Courts and Receivers under special Bankruptcy 
and Insolvency Acts are not applicable to the 
question of rateable distribution in execution pro- 
ceedings under the Civil Procedure Code. [p. 462, 
col. 2.] 

Appeal against the deoree of the Court 
of the Subordinate Judge., Nagapataro, in 
Original Sait No. 22 of 1913. 

FACTS appear from the jndgment. 

Mr. K. Srinivasa Aiyangar (with him 
Messrs. K. V. Erishnasami Aiyar and K. 8 , 
Jayarama Aiyar), for the Appellants.— 
The suit for declaration and injunction is 
not sustainable. It was, at any rate, pre- 
mature. Clause (2) of seotion 73, Civil 
Procedure Code, provides a remedy to 
the party who complains of wrong dis- 
bursement of the assets. He could institute 
a suit for refund where money was wrong- 
ly paid to a decree- holder not entitled to 
receive it. Here the amount was in Court 
deposit and was not actually paid to the 
1st defendant. The plaintiff should have 
waited till the amount was actually paid. 
See Parasurama Pattar v. Veeraraghava 
Pattir (1), C. C.C. Appeal No. 31 of 1909, 
Hart v. Tara Prasanna Mukherjee (2). The 
plaintiff should have resorted to the special 
remedy provided in seotion 73. No other 
remedy was open to bim. 

The judgment in Original Suit No 26 
of 1910 establishes the relation of creditor 
and debtor between the parties for the 
amount of the decree. The defendant 
himself could Dot have avoided the deoree 
on the ground of want of consideration 
or on the ground that the deoree was 
secured by means of perjured evidence. 

A fortiori third parties oannot attempt to 
impeach the deoree on similar grounds. 
The only exception is in oases of fraud 
or oolluaion. The GndiDg here is that 
there was no extrinsic fraud. 

Though the judgment in Original Snit 
No. 26 of 1910 is only a judgment in personam 
and binds ODly parties to the suit 
and their privi9s as a general rule, there 
are still exceptions and strangers cannot 
intervene in the method by which] l’a 


(1)7 M. L. J. 277. 
{ 2 ) IIC. 718. 
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detree has been obtained where there 
has been no fraud. 

The Hon’ble Mr. D. Devadoss and Mr. 
T. Rangachariar , for the Respondents. — The 
plaintiff was not a party to Original 
Sait No. 26 of 1910 and the judgment 
in that snit does not bind him. The judgment 
is only in personam; where the deoision in 
that suit injuriously affeots a third party, 
he is entitled to have it vacated, The 
judgment only evidences a debt between 
the parties and the respondents are entitled 
to show that it was wrongly obtained. 
Plaintiff can come in only within the 
principles of seotion 53 of the Transfer 
of Property Aot. There are eases in the 
English Courts in which the Courts have 
intervened where judgments in personam 
have been obtained to the injury of third 
parties, See Kibble , Ex parte , Ondow, In 
re (3), Haickins , In re % Troup , Ex perie 
(4), Fraser, In re, Central Bank, Ex parte (5), 
Lennox, Ex parte, Lennox , In re (6). See 
also Sunder l)ass , In re ( 7), 

The general relief under the Rpeoifio 
relief Act is not barred by clause (2) of 
Section 73, Civil Procedure Code, A 
party is not disentitled to sue for de- 
claration and injunction by reason of the 
special remedy provided by seotion 73, 
Civil Procedure Code. If the person to 
whom money has been paid is a pauper, 
a suit for refund will avail him nothing. 

Mr. K . Srinivasa Aiyangar , in reply. 
— The English cas9s relate to Special bank- 
ruptcy proceedings and are not applicable. 

JUDGMENT. 

Born, J. — Plaintiffs are creditors of 
Vynagaram Lakehmana Ohetty and Nataraja 
Aiyar. The former was carrying on money- 
lending business in the Tanjore District 
with a head office at Kumbakonsm and 
branches at Mudikondan and Nagapatam. 
The firm also did busineBB in Madras, 


f (3) (1876) 10 Ch. App. 373; 44 L. J. Bk, 63; 82 L 
J. 188; 28 W. B. 488. 

(4) 0895) l Q. B. 404; 04 L. J. Q. B. 373, 14 B. 
44; 72 L. T. 41, 43 W. B. 800; 2 Manaon 14. 

(3) (1892) 2 Q. B. 038; 07 L. T. 401; 9 Morrell 260. 
(0) (1885) 10 Q B. D. 315; 65 L. J. Q B. 66; 44 
ii. T. 462; 34 W. B. 61. j 
(7)110.42. 


Calonfcla, Singapore and other plaiei. 
Nataraja Aiyar was associated with the 
firm, and it is suggested that when its 
credit was failing, his assistance was sought 
in order to improve the financial position. 
At the time the transaction now in ques- 
tion was entered into, he was a young 
man of considerable means. Lakshmana 
Chetty is now an insolvent and the where- 
abouts of Nataraj t Aiyar are said ttf 
be unknown, Plaintiffs’ witness No. 1, 
the defendant and Narayana Sastri were 
respectively the agants of the firm at 
Kutnbakonam, Mudikondan and Nagapatam. 
The plaintiffs have obtained decrees against 
their debtors and considerable earns realised 
in execution wbre held by the Nagapatam 
Sub-Court. The 1st defendant also obtained 
a decree in Original Snit No. 26 of 1910 
against the same debtors and he applied under 
seotion 73 of the Code of Civil Procedure 
for rateable distribution aloDg with • the 
plaintiffs. In the ordinary coarse the 1st 
defendant wonld admittedly be entitled to 
a share in the assets realised. At the 
time the applications were disposed of by 
the Court, proceedings were pending in 
the High Court whiob, if decided against 
the 1st defendant, would have resulted in his 
decree, whioh was passed ex parte, being set 
aside. The Court, in ordering rateable distribu- 
tion, direoted that tbe proportionate share to 
which the 1st defendant would be entitled 
on the basis of his decree should bs re- 
tained in Court, while tbe sums due to the 
other judgment creditors were disbursed. 
The proceedings in tbe High Court termi- 
nated in favour of the 1st defendant. 
But tbe amount rateably due to bim has not 
actually been paid and is still in Court 
deposit. Tbe decree in Original Suit No. 26 
of 1910 is dated 16th April 1910, but the 
final order of tbe High Court was pot 
passed until 7th December 1912. On 9th 
January 1913, tbe present suit was institut- 
ed. The relief sought was a declaration 
that the defendant was not entitled to 
participate in the distribution of assets 
under seotion 73 of the Code of Civil 
Procedure. It was alleged in the plaint that 
the decree in Original Snit No. 26 of 1910 
had been obtained by means of fraud and 
oollusion; and it was further asserted that 
tbe promissory note on which the 1st 
defendant’s claim w»9 based was entirely 
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nDBnpported by consideration. The suit 
waB diemissed on 22nd December 1915, 
tbe Subordinate Judge holding that it 
was not sustainable without a prayer for 
consequential relief. He also held that the 
Buit for declaration as prayed for in this 
•ase would not lie, where actual payment 
had not been made under the provisions 
of seotion 73. 

On appeal to the High Court (Appeal No. 
21 of 1916) the deoision of the Subordinate 
Judge was Bet aside after permission had 
been granted to the plaintiffs to amend 
the plaint by adding a prayer for con- 
sequential relief by way of injunction. 
This point and a question of stamp duty 
are the only matters dealt with in the 
judgment of the High Court. 

On the re-hearing in the Sub-Court of 
Nagapatam, the contest before the Subordi- 
nate Judge related firstly to questions of 
faot-, as to whether there had been any fraud 
or collusion in obtaining the decree in 
Original Suit No. 26 of 1910 and whether the 
promissory note in favour of the 1st de- 
fendant was supported by consideration 
or not; and Beoondly, to questions of law 
relating to the maintainability of a suit of 
this nature. The Subordinate Judge found 
that there was no consideration for the 
promissory note, and that, exoept in one 
particular, there had been no extrinsio 
fraud or collusion in obtaining the decree. 

On the questions of law, he found that 
the suit was maintainable and granted the 
plaintiffs the declaration and injunction 
prayed for. The 1st defendant appeals. 

With regard to the finding as to fraud 
and collusion, the Subordinate Judge came 
to the conclusion that as far a 9 Nataraja 
Aiyar and the proceedings taken by him are 
concerned, there was no collusion of any 
kind between him and the 1st defendant. 
On the evidence no other conclusion was 
possible. The other defendant in the suit. 
Lakshmana Chetty, was proceeded against 
through his agent at Nagapatam, Narayana 
Sastri. Collusion is not alleged but as to 
fraud the Subordinate Judge, as I under- 
stand him, is of opinion that the implead- 
ing of Narayana Sastri as the agent of 
Lakshmana Chetty was a fraudulent aot 
on the part of the 1st defendant. This 
is based on the ground that the agenoy 
of Narayana Sastri, which had admittedly 


existed, had been terminated prior to the 
institution of Original Suit No. 26 of 1910 to 
tbe knowledge of 1st defendant. Tbe agenoy 
is said to have oome to an end owing to 
the insolvency of Lakshmana Chetty. 
Adjudication in insolvency would have this 
effect under section 201 of the Contract 
Aot. 

The faots as to the insolvency proceed- 
ings are these: a creditor’s petition was 
presented agains- Lakshmana Chetty to 
declare him insolvent on 7 th October 
1908. This was in tbe Distriot Court of 
Madura. He was deolared insolvent on 
29th March 1909 by the Sub-Court, 
Madura (East). That order was sub- 
sequently annulled on 18th Ootober 1909, as 
the Subordinate Judge found that he had 
aoted without jurisdiction. Eventually an 
order adjudicating Lakshmana Chetty an 
insolvent was passed in the Distriot Court 
of Madura on the 29th September 1910. It 
is dear from these proceedings that neither 
at the time when Original Suit No. 26 of 1910 
was instituted nor at the time when the 
deoree in Original Suit No. 26 of 19i0 was 
passed was Lakshmana Chetty an insolvent. 
The order of adjudication whioh bad been 
previously passed, having been made without 
jurisdiction, was a nullity. 

It is also pointed out that in anothereuit, 
Original Suit No. 32 of 1908, tbe defendant 
himself bad pleaded that Narayana Sastri was 
not Lakshmana Cbetty’s agent. All that is 
stated in the written statement in that suit is 
that Narayana Sastri “bad no power to 
file this plaint.” I do not think that the 
written statement can be taken as asserting 
that the agenoy was no longer existing. Tbe 
evidence of plaintiffs’ witness No. 1 shows 
that Narayana Sastri did oontinue to oondnct 
the affairs of the firm long after the institu- 
tion of the insolvency proceedings. The 
Kumbakonam branch was dosed in June 
1908 and according to plaintiffs’ witness 
No. 1 the whole cf the aooounts were 
handed over to Narayana Sastri. There 
is no proof that he had ceased to be 
agent of the Chetty before the deoree in 
Original Suit No. 26 of 1910 was obtained. 
He did not defend the suit, but it cannot 
be inferred from this that the agenoy bad 
terminated or that there was collusion. It 
is not olear that any part of the asset* 
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held by the Court was realised from Laksh- 
m&na Chetty’s properties. 

The next question is whether the pro- 
missory note on whioh the 1st defendant 
sued was supported by oonsideration. Exhibit 
H is the note. It was executed on 2nd 
February 1908 by plaintiffs’ witness No. I 
both in his capaoity as agent for Laksh- 
mana Chetty and as agent for Nafaraja 
Aiyar. It is for a sum of Rs. 30,000 and 
was attested by plaintiffs’ witness No. 3. 
There is no dispute as to the genuineness 
of the note and the only contest is as to the 
circumstances in whioh it came into existence. 
The 1st defendant was regarded as a person 
capable of raising money when wanted. This 
appears from a number of letters on the 
reoord (e. g.) Exhibits III (a), III ( c ) and 
VIII (a). He was approaohed at this time 
with a request to procure Rq. 30,000. Vide 
Exhibit VI (a) of 30th January 1S08. It was 
in pursuance of prior communications with 
the 1st defendant that plaintiffs’ witness 
No. 1 went to Mudikondan on the 2nd 
February when Exhibit H was exeouted. 
Even prior to this date, rumours injurious to 
the firm’s credit appear to have been spread 
about, vide Exhibit D-l. Shortly afterwards 
the stability of the business seems to have 
been severely shaken by loss of credit, tide 
Exhibits D*10 and D-ll." The firm was in need 
of money and it became increasingly difficult 
to proourel it. The chief reason why the 
Mudikondan branoh was in urgent need of 
fund was this: that a number of the 
depositors were desirous of withdrawing 
their moneys as they wished to purchase 
lands in Court auction and had to provide 
themselves with the means of making the 
necessary payments when the sale took plaoe. 
This is the transaction referred to in a 
number of letters as the sale of Kollumangudi 
lands. Exhibits DD-5 and DD*7 and another 
letter of the 26th January 1908 make the 
position clear. 

The plaintiffs’ case is that the sum of 
Rs. ^ 30,000 was needed principally for 
meeting this demand and in fact a loan 
of Rs. 30,000 was raised from plaintiffs’ 
witness No. 2 under Exhibits B and B 1 
of the 13th and 15th Febraury 1908 re ipeo- 
tively. It was out of this money that the 
purchasers in the Court sale were supplied 
with the funds neoessary to pay up the 
balance of the price when it fell due about 


the middle of February, tide Exhibit D*8 
The suggestion is that plaintiffs' witness 
No. 2 bad to be resorted to because the 
1st defendant bad failed to obtain the 
money. 

The 1st defendant’s oa>e is that the loan 
advanced by him was required for remittance 
to Madras and Calcutta and has nothing 
whatever to do with the re payment to local 
constituents of their deposits. 

The Subordinate Judge has examined the 
evidence at length and with care and has 
oome to the oonolusion that there was no 
consideration for the note. The reasons given 
by him have not been successfully attacked 
and the oonolusion appears to me to be right. 
There is in the first plaoe the oral evidence, 
Plaintiffs’ witness No. 1 and the attestor, 
plaintiffs’ witness No. 3, both assert that no 
oonsideration passed. On the other side there 
is the statement of the 1st defendant and 
of the 5th defence witness. The latter’s 
evidenoe is unworthy of credit and has been 
rightly rejeoted by the Subordinate Judge. 
The explanation given by the plaintiffs’ 
witnesses for the exeoutiou of the note and 
for its delivery to the 1st defendant is that 
it was anticipated that he would be able to 
raise the money, onoe he was armed with 
this document whioh pledged not only the 
credit of Lakshmana Chetty but also that of 
Nataraja Aiyar. Even after the 1st defendant 
was known to have failed in raising the 
money, the note was not recovered from 
him. The evidenoe as regards this oannofc 
be regarded as altogether satisfactory. It 
is stated by the witnesses on the plaintiffs* 
side that the fact that the note was in the 
possession of the 1st defendant was publicly 
mentioned. The 1st defendant is said to 
have admitted that no oonsideration had 
passed and to have asserted his intention 
of keeping the note in order to support a 
olaim against the firm, whioh was known 
by him to be in a precarious condition. 
Plaintiffs’ witness No. 2, who is a relative 
of the 1st defendant, was also a creditor of 
the firm, and the evidenoe in that the 1st 
defendant asserted that he *aq retaining 
the note in order that plaintiffs’ witness 
No. 2 might benefit by any sums whioh 
might be realised oo it. The admissions of 
the 1st defendant to this effect are spoken 
to by plaintiffs’ witnesses Nos. 1, 2 and 4 
The two latter are men of wealth and posi- 
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tioti and one rf them, as already stated, 
is connected with the 1st defendant. The 
Snbordinate Judge accepts the evidence of 
these witnesses and points out that plaintiffs’ 
witness No 2 in particular seems to bs a 
very respeotable man. According to his own 
statement, however, his respectability did not 
render him proof against acquiescing in a 
fraud which might benefit himself, and it is 
unlikely that let defendant would have 
proclaimed his intention in the manner 
suggested. I am not inclined to atlaoh 
importance to the oral evidence as to the 1st 
defendant’s admission. The plaintiffs have 
given a reasonable account as to why the 
money was required, which is supported by 
the correspondence as has already been 
pointed out. The let defendant’s story is 
that it was required in order to make 
payments to Marwaris. There is no corrobora- 
tion of this statement. No writing has been 
referred to in which any demand of money 
on this aooount is mentioned. The let 
defendant bims3lf admits that he has no 
knowledge of how this large sum was 
dealt with and that he never made aDy 
enquiries on this point. The accounts of the 
firm appear to have been kept in a perfectly 
regular manner, both as regards transactions 
with strangers and as regards adjustments 
between the various branches of the firm 
itself. A number of loans are referred to 
in the evidence, and all of these can be 
traced through the aooounts, e. g. x R 9 . 3J,000 
borrowed from plaintiffs’ witness No. 2 
under Exhibits B and Bi, There* is, 
however, not a single entry relating 
to the loan the defendant is alleged to have 
made. It is important to remember ttat 
the aooounts were written long before any 
dispute had arisen and while the 1st de- 
fendant, plaintiffs’ witness No. 1 and Nara- 
yana Sastri were on perfectly friendly 
terms. The let defendant had access to 
the aooount not only of the branch of which 
he was himself in charge bub also of those 
in Kumbakonam, vide Exhibit S, and be 
must have been well aware that no entry 
^elating to this very large advance received 
through himself was to be found in any 
of the firm’s books. Yet in spite of this 
there is no evidence whatever of a word 
of protest on his part. It is impossible to 
believe that this would have been the case 
if thej 1st defendant bad really made him- 


elf responsible, as he alleges, for Rs'. 30,000 
for the benefit of the firm. The 1st de- 
fendant has given a long explanation ftS to 
how he raised the necessary money, and it 
is not suggested that he could have provided 
the whole of the amount himself. The 
story is that he borrowed Rs. 25,000 and 
advanced Rs. 5,000 of his own. He alleges 
that Rs. 20,000 was borrowed from Adi 
Swaminatha Aiyar. The evidence regarding 
this transaction has bsen dealt with at 
length by the Subordinate Judge in para- 
graphs 25 to 28 of ibe judgment. I do 
not think that anything can usefully be 
added to what he has said in the judg- 
ment and I entirely agree with the con- 
clusions arrived at by him. Subject to a 
remark about Exhibit XV, the facts appear 
to me to have been aoourately stated and 
the inferences from them to have been 
oorreotly drawD. As to Exhibit XV, it no 
doubt shows that a sum of about Rs. 3,000 
was paid by him to Swaminatha Aiyar on 
16th October 1911; but there is nothing 
to oonneot this with the alleged loan of 
Rs. 20,000 and it is dear that there were 
other monetary transactions between the 
1st defendant and his relative Adi Swami- 
natha Aiyar. It may be pointed out that 
the entry in Exhibit XV gives no support 
to the stcry of a small outstanding 
balance which the 1st defendant has 
invented for the purpose of explaining hie 
failure to produce the dieoharged promissory 
notes. Rs. 5, COO is said to have been borrow- 
ed from 1st defendant’s witness No. 6, who 
is the 6istei’e husband of the 1st defendant. 
This lean is not supported by any docu- 
ment, alihcugb it asserted that a promissory 
note was to be executed, and no accounts 
are produced containing aDy reference to 
this amount. The 1st defendant stated 
that he had kept no accounts for this 
period, but this is in coi fTot with the evi- 
dence of plaintiffs’ witness No. 6- A 
perusal of the evidence of this witness 
leaves no doubt that he was never in 6 
position to advance such a stm. As to 
the balance cf Be. 5. COO, tfcereia no ccrro- 
boraticn of the 1st defendant’s assertion. 
The conduct of the 1st defendant is also 
inconsistent with his ever having made the 
loan. His eooonnt is that be had procured 
tbis large sum of Rs. 30,000 on hie ore 
personal credit and that thei ufoney w*s 
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utilised solely for the benefit of the firm 
bit which he was employed. He was to 
get absolutely no advantage, bat on the 
other hand he incurred heavy liabilities 
and this, at a time, when he was aware 
that the firm’s credit was failing. He re- 
presents himself as having discharged the 
debts incurred by him for the benefit of 
the firm, out of his own pocket and by 
the sale of his own property, Although 
there is a great deal of correspondence 
subsequent to the making of the loan bet- 
ween the 1st defendant and plaintiffs witness 
No. I, yet there is not a single reference 
to the 1st defendant’s own position and to 
the large debt due to him by the firm. It 
is almost imposeibls to believe that in the 
eiroametances, the let defendant would not 
have taken some steps to proteot himself 
against the lo-s with whioh he was faced, 
if there had been aDy truth in his having 
made an advance of this amount. One 
point whioh las been strongly relied upon 
for the appellant is the admitted fact that 
on the 3rd February 1908 a sum of 
Rs. 10,000 was remitted from Mudikondan to 
Nagapatam through plaintiffs’ witness No. 
1. This was on the day subsequent to the 
execution of Exhibit H and tbe 1st defend- 


date whioh contains a similar statement. Ifr 
is, however, dear, as pointed out by tbe Sub- 
ordinate Judge in paragraph 37 of the 
judgment, by reference to letters written 
by the 1st defendant himself, that tbe 
money raised under Exhibit Vila was. 
obtained for the firm and utilised by it. 
This is also the evidenoe of 1st defendant’s 
witness No, 1 and plaintiffs’ witness No. 3. 
Their evidence is corroborated by the con- 
temporaneous entries in the accounts— vide 
paragraph 38 of the lower Court’s judg- 
ment. I have no doubt that this view of 
the matter is correct, and that no money was 
sent to Vedaranyam but that M. Rama 
Aiyar supplied funds direot to the agents of 
the firm who were at Mudikondan and 
that the money was used for the firm’s 
purposes. The sum thus obtained was 
Rs. 12,000 and it was from out of this that 
plaintiffs’ witness No. 1 was able to take 
Rs. 10,000 to Nagapatam on the 3rd Ftb- 
ruary. Exhibit Vila is dated 4th February, 
but the evidenoe establishes that the money 
had been aotually received on the 2nd. The 
remitlance to Nagapatam in no way supports 
tbe truth of the loans by tbe 1st defend- 
ant. 

Stress has been laid on the faot that tbe 


ant’s oa9e is that the Rs. 10,000 forms 
part of the Rs. 30,000 whioh wa9 advance! 
by him. The plaintiffs on the other band 
assert that the money wa9 raised by means 
of Exhibit Vila, a promissory note executed 
by Nataraja Aiyar in favour of M. Rama 
Aiyar. There is no dispute about the 
genuineness of Exhibit Vila. The 1st de- 
fendant explains that if represents a pure- 
ly private transaction between Nataraja 
AiyAr and Rama Aiyar and that the money 
tifas received by Nataraja and not by the 
firm. For this contention the wording of 
Elbibit Vila and a letter, Exhibit VII6, are 
relied upon. Nataraja was at the time at 
vedarenyam. Admittedly the promissory 
note was Sent to him there for execution- 
fn terms, it is a transaction between him 
And M. Rama Aiyar. There is no raoital 
in the promissory note that the money was 
rfiqqircd for the firm- Tbe note Was taken 
to Vedaranyam by plaintiffs’ witness No. 3 
tfhb was Gumastah of the firm, and in Ex- 
hibit Vila, it is recited that Rs. 12,000 
has been received through him on the 4th 
February. Exhibit VII* is a letter of even 


promissory note Exhibit H was allowed to 
remain in the possession of the lsfc defend- 
ant. That it should have been left with 
him for a short time with hopes that be 
would procure the money is natural enough. 
But there was considerable delay in taking 
any effective steps to secure its return. 
Reference has already been made to this, 
and to the explanation which is furnished, 
in the oral evidenoe. It was not until 
Aqr ust 1908 that a formal notice, Exhibit 
XVII, demanding return of the Exhibit H 
was sent to tho 1st defendant; and to this he 
replied by Exhibit XVIia asserting thart 
the note was supported by consideration. 
Shortly afterwards, a suit, Original Suit 
No. 32 of 1908, wso instituted for a declara- 
tion that no consideration had passed. 
Tbe original plaintiff was Lakshmana Chetty 
by bia agent Narayana Sastri, the Nagapatam 
agent. The suit was dismissed on a question 
of stamp duty in the Court of first instance, 
and this decision was confirmed on appeal' 
on 7th September J&C9 [vide Eibrbit X 
(a)]. Nothing farther was done. Lakefr; 
mana Chetty was in very involved oireftm- 
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stances, and this may aooount for his inaction. 
Narayana Sastri is dead and Lakshmana Chet* 
ty has not been examined. 

Nataraja Aiyar had been added as a 
plaintiff and why he took no further steps 
is not made olear. He actively contested 
proceedings in Original Suit No. 26 of 1910. 
The conduct of the debtors in Original 
Suit No. 32 of 1908 does not in my opiniqn 
rebut the very strong evidence indicative 
of the absenoe of consideration for Exhibit 
H. 

The facts then are that the deoree in 
Original Suit No. 26 of 1910 was not ob- 
tained by collusion, that there was no ex- 
traneous fraud, but that the promissory note 
on which the deoree is based was unsup- 
ported by consideration. As far as the par- 
ties to the suit are concerned, the judg- 
ment is final and there are no oiroum- 
stanoes which would enable them to have 
it set aside. Logadapatti Ghinnayya v. Kotla 
Ramanna (8), Kadirvelu N dinar v. Kuppusw'ami 
Naicker (9). An order in 1st defendant’s favour 
for rateable distribution has been passed, but 
no payment has been made to him. It remains 
to be determined whether it is open 
to third parties in the position of the 
plaintiffs to impugn the validity of the 
deoree and whether a suit for declaration of 
this kind is maintainable. 

The latter point may be considered 
first. 

The question is whether the suit is pre- 
mature because the share of the 1st de- 
fendant has not been disbursed. Once 
assets have been disbursed, olause 2 of 
seotion 73 of the Civil Procedure Code, 
1908, expressly provides for a suit for re- 
fund where the payment has been made to 
a person not entitled to receive it. The 
contention for the appellant is that the 
plaintiffs have no cause of action until 
payment has been made and that suit for 
declaration will not lie. Two decisions of 
this Court have been relied upoD, Parasurama 
Paltar v. Veeraraghata P attar (1), 
and an unreported case C. C. O. Appeal 
No. 31 of 1909 (Exhibit I). In 
the former case a deoree holder had been 
paid the whole sum realised by him in 

(8) 10 Ind. Oas. 579; 38 M. 203; 25 M. L. J. 228; 
13 M. L. T. 421; (1913) M. W. N. 887. 

(9) 46 Ind. Caa. 774; 41 M. 743; 34 M. L. J. 690; 
23 M, L. T. 372; 8 L. W. 103; (1918) M. W. N. 614. 


execution of his deoree as the application 
of another deoree holder for rateable dis- 
tribution had been dismissed. The latter 
succeeded in getting the order of dismissal 
set aside and the former was direct- 
ed to pay baok into Court the sum he 
had drawn. He then sued for a declara- 
tion that the other olaimant was not entitled 
to rateable distribution, but as no assets 
had oome in the latter’s hands it was held 
that the suit was not maintainable. Hart v. 
Tara Prasanna Mukherjee (2) is referred to. 
There the Court had ordered under seotion 
295 (seotion 73 of the Code of Civil Pro- 
cedure, 1905) that the whole sum realised 
by the defendant in execution proceedings 
should be paid to him in spite of plaintiff’s 
application for the rateable distribution. No 
disbursement was, however, made. The 
plaintiff sued for payment out of Court to 
him of the sum whioh he claimed as rate- 
ably due. The question whether a deolara* 
taiy suit was maintainable was raired in 
the arguments. The judgment, however, 
proceeds on the basis that the suit was 
brought under the provisions of seotion 295, 
and the decision is that it would not lie 
because assets had not oome into the hands 
of the defendant. There is no suggestion in 
the judgment that any other remedy was open 
to the plaintiff. 

In Trailaly-i Nath Adhya v. Tulin Be* 
hart Bcral (10) it was held that a suit 
would lie for a declaration that a decree- 
holder, who was otherwise qualified to get 
rateable distribution under seotion 73, was 
not entitled to receive payment on the 
ground that his deoree had been obtained 
by collusion and fraud. The decision in 
Hart v. Tara Prasanna Mukherjee (2) was 
distinguished on the ground that the prayer 
was for a refund. The plaintiff had asked 
in the alternative for recovery from the 
defendant in the 6vent of payment having 
been made, but the report indicates that 
this event had not happened and he also 
asked for payment out of the assets held 
by the Court. 

Both the Calcutta oases were considered 
in O. 0. C. Appeal No. 31 of 1909. The 
facts on whioh the declaration was sought 
are not stated in the judgment. Apparent- 


(10) 3 C. L. J. 385. 


i 
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ly it was not a oase in whioh the decree 
was attaoked on the ground of collusion. 
The deoision reported in Parasurama Pattar 
v. Veeraraghava Pattar (l) was followed, and 
it also was a case in whioh the right to dis- 
tribution was not disputed on the ground that 
the deoree was oollasive. The oase of Trailakya 
Nath Adhyav. Pulin Behan Baral (10) is 
referred to as being in favour of the main- 
tainability of a deolaratory suit, and it is 
remarked that the deoision may perhaps 
be distinguished on the ground that the 
deoree of the rival deoree- holder was alleged 
to be oollusivd. It was held that a suit 
for a deolaration was not maintainable and 
it was pointed out that the Legislature had 
provided a speoial maohinery for a limited 
purpose and a speoial remedy for determining 
questions of right whioh might arise. To 
hold that suoh a suit is not maintainable 
would result in many instances in depriving 
the plaintiff of his only effective remedy. 
The Madras oases do not deoide that suoh 
a suit is not maintainable when the deoree 
is attaoked on the ground of oollusion. 
That is the case whioh was put forward 
in the plaint. In the absenoe of proof of 
oollusion the suit in my opinion will fail 
on another ground and, therefore, this point 
need not be dealt with further. The oase 
of the respondents is that as they were not 
parties in Original Suit No. 26 of 1910 and 
as the judgment is only in personam , they 
are entitled to have it vaoated even on 
grounds whioh would not be open to the 
defendants in the suit. The judgment 
is said to be only a pieoe of eviienoe as 
to the ezistenoe of a debt whioh it is 
open to the respondents to rebut and whioh 
they have succeeded in rebutting. The 
Subordinate Judge has held that the facts 
that Exhibit H was not supported by con- 
sideration and that the defendant must 
have supported his olaim by false evidenoe 
are sufficient to entitle the plaintiffs, who 
held decrees against the same judgment- 
debtors, to the relief they pray for in this 
suit. It is oontended before us that this view 
is wrong. It is oonoeded that oases of ool- 
lusion or proceedings in bankruptcy stand 
on a different footing. The argument ad- 
vanoed is that apart from the exceptions just 
mentioned, the plaintiffs would bs entitled 
to relief in such oiroumstanoes only to whioh 
the principle illustrated by section 53 of the 


Transfer of Property Aot is applicable. The 
fact that there has been a fraud by one 
creditor on the judgment-debtor will not 
enable other oreditors to dispute the 
validity of the deoree, where the fraud was 
not aimed at them and they had no direot 
interest in the suit. 

A number of English oases have been 
oited, but it is unnecessary to deal with 
them at length beoause all the decisions 
relate to bankruptcy proceedings and there 
is really no controversy as to the powers 
of a Court exercising bankruptoy jurisdiction. 

Kibble, Ex parte, Onslow . In re (3), Lennox , 
Ex parte, Lennox , In re (6), Fraser , In re , 
Central Bank, Ex parte, (5), Hawkins, In re, 
Troup, Ex parte (4) were referred to. 

These oa3es establish that the mere faot 
that a debt which' is sought to be proved 
is founded on a judgment does not prevent 
the trustee in bankruptoy inquiring into 
the ieality of the debt on whioh the judg- 
ment is based, Such an inquiry may be 
held even before a receiving order has been 
made and even at the instance of the debtor, 
although the latter would be estopped by 
the judgment from disputing the existence 
of the debt in any other forum. In order to 
justify the rejection of the debt by the Court, 
it is not neoessary that there should be proof 
of oollusion or of fraud. It is enough that 
the transaction should have been unfair and un- 
reasonable. l Vide Hawkins, In re, Troup, Ex 
parte (4).] It is dear from the judgments that 
the decisions are based on the peculiar powers 
of the Court of Bankruptoy. The Court is 
charged with the administration of the estate 
for the benefit of the whole body of oredi- 
tors and the interference of the Court 
has far-reaching and permanent effeots on 
their rights. The proceedings in bankruptoy 
are the acts of the Court and it is not 
estopped by any prior oonduot on the part 
of the debtor, by any engagements he may 
have entered into or by any deorees whioh 
may have been passed against him from 
inquiring into the true nature of the transac- 
tions so that the assets may be equitably 
distributed between the bona fide oreditors 
of the bankrupt. These decisions do not 
touch the question of the rights of third 
parties to attaok deorees on their own 
aooouat. If the 1st defendant seeks to 
prove his debt in the Insolvency Court in 
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order to share id the assets of Lakshmaca 
Chetty held by the Receiver, it may be 
open to the Court to go behind the judgment 
in Original Suit No. k6 of 1910 and inquire 
into the consideration for Exhibit H. There is 
nothing in the oases cited to support the 
plaintiffs’ contention as to the maintain- 
ability of the present suit. In thii view, it 
is hardly neoessary to notioe the further 
argument that a Court sating under 
section 73 of the Code of Civil Procedure is 
invested with powers similar to those exer- 
oiaable in insolvency proceedings. I think 
the correctness of this proposition is 
doubtful. 

In Sunder Dass, In re (7) it has no doubt 
been held that the Court has a right to 
inquire whether any decree on which rate- 
able distribution is olaimed is a sham decree 
or not. The reason given is one which 
furnishes a ground for the interference of 
a Court of Binkruptoy in suoh matters, 
namely, that a debtor should' not b 3 allowed 
to defeat the rights of his bona file 
creditors by nnans of claims brought 
into existence oollusively f^r this vary 
purpose. In Shankar Sarup v. Mejo Mai ( 1 1), 
the Judioiil Committee expressed the fol- 
lowing view as to the nature of proceedings 
under section 295 (73) of the Code of 

Civil Procedure : * The scheme of ssction 
295 is rather to enable the Jadgeas matter 
of administration to distribute the price 
according to what seam at the time to be 
the rights of parties, without this distribu- 
tion importing a conclusive adjudication on 
thoBe rights, which may bs subsequently 
re adjusted by a suit such as the present. 
Their Lordships approve of the deoision on 
this point in Vishnu Bhikaji Phaike v. Achut 
Jagannath Okate (12), and they oor.oar in 
the further observation made by the learned 
Judge in that case that the application of 
thd 13tb Article is also precluded by tbe 
fact that the order for distribution was a 
step in an exsoution proceeding, and was, 
therefore, made in tbe suit'in which the decree 
was made which was in process of execution. 
The order for distribution was thus an order 
in a suit.” A Court cannot in execution 
go behind the decree which it is executing, 

(11) 23 A. 813; 3 Bom. L. B. 713; 2S I. A. 203; 5 
O.W. N. 649; 8 Sar. P. 0. J. 72 (P. C.). 

(12) 16 B. 428. 
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If the orders passed under seotion 73 ar® 
made in execution of the several decree 3 
which happen (o be before the Court, it is 
difficult to see bow the Court has authority 
to question the validity of any of them. 
The aotion of a Court under seotioo 73 is 
materially different from that of a Court 
in insolvency prroaedings. The estate ia 
not vested in the Coart. The remedies open 
to the creditors in fnture are not oartailed. 
The Court merely gives effect to a rule of 
prccadure enaoted for the purposes set 
out in tbe jndgment of Straohey, C. J. ( in 
Bithul Das v. Hand Kishore (13). The de- 
oisions oited for the respondent! do not 
help tbe determiration of the point in issae. 
They, however, rely npon general principles 
as establishing their title to the relief 
now sought. They contend that the judgment 
io Original Suit No. 26 of 1910 is not one 
binding against all the world, that the 
existence of the debt sued upon is not 
res judicata as far as they are concerned 
and that the position they hold U 9 judg- 
ment-creditors of the defendants in the 
suit entitles them to question tbe validity 
of the tiansaotioo. The judgment is not 
one in rem t the facts fonnd are not res judi- 
cata and the plaintiffs have now an interest 
in disputing the 1st defendant’s right to 
receive payment. Tbe answer famished on 
bahalf of the appellant is that there are 
exceptions to the rule that judgments in 
personam bind only parties and privies andi 
that the present case falls within those 
exceptions. The existence of exceptions is 
reoognised aDd acted upon in Srinivasa 
Aiyangar v. Aarayar Srinivasa Aiyangar (14). 

In that judgment a long passage is quoted 
with approval from an American o&se, 
Oandee v. Lord (15), as giving a clear 
instance of suoh an exception. The passage 
in question oontains the whole of the 
argument for the appellant. The proposi* 
tion enunciated is this. An owner may 
dispose of or bnrdeD his property as he 
please?, provided he does not thereby 
oause injury to others. He may for instance 
contract a debt and this is a matter which 
concerns solely himself and the particular 
creditor, provided the act is not done in 

(13) 23 A. 106 at p 110. 

(14) 6 Ind. Caa. 21 33 M. 433; 8 M. L. T. 33, 20 
M. L. J. 646; (1910) M. W. N. 479. 

• (15) 51 Am. Dec. 294; 2 N. Y, 269. 
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bad faith and to the prejadioe of other 
oreaitors. When bad faith has been shown, 
the transaction oan ba avoided. When the 
proviso has been oomplied with, strangers 
oan not intervene. They are not entitled to 
question the way in whioh a man has 
dealt with his own, merely because be has 
been improvident in incurring liabilities 
or careless in defending his rights. As 
regards judgments the conclusion is thus 
stated (page 486):* " It follows from the 
principle suggested that a judgment obtained 
without fraud or collusion and whioh oon- 
eludes the debtor, whether rendered upon 
default, confession, or after contestation is 
upon all questions affeoting the title to 
his property conclusive evidence against 
creditors to establish first the relation of 
creditor and debtor between the parties to 
the record ; and eeoond the amount of the 
indebtedness. No Indian or English 
decisions covering the same ground have 
been cited before us. Black on Judgments, 
Volume 1, section 294, Bigelow on Estoppel 
at page 167 and Bigelow on Fraud at 
page 91 indicate that the view taken in 
Oandee v. Lord (15) is one generally accepted 
by American authorities. 

An aot of a debtor or a judgment passed 
against him may subsequently become 
bigbiy detrimental to the interests of other 
creditors, but this will not entitle them 
to intei fere if all was done in good faith 
a* the time the events took place. ( Vide 
Bigelow on Fraud loc. cit). 

An illustration of the application of 
these principles is to be found im Suppa 
Bhattary, Suppu Sokkaya Bhattar (16). X had 
been the sole owner of certain property. Y 
claimed it under an alienation by X Y's 
claim was upheld in a judgment passed 

in litigation to whioh all persons having 
an existing inUrest in disputing the claim 
ware parties. Subsequently Z , who had not 
bwn a party to the previous suit, acquired 
suoh an interest and tried to question Y’s 

n A 8 i 0n c ud8 8i T milar t0 tbess which 
h*4 faded before. It was held that he 
was not entitled so to do. 

the pn'Miple of the decision to 

£ tb l t per T B wbo bad tbe exclusive 

«0°lnfct HsIVTl 00 , T 

402, (1016) M. W. S. 829 , 2 L, W. M5 ' ' ^ T * 


•Fagej9f|88 U,~Ed, 


without any fraud on Zand he could not 
objeot to wbat had taken place. 

The passages relied upen in the bocks 
referred to above lay stress on the fact 
that a fraud practised on the debtor is 

bv\b“ J e f ,* Dy * roand lot interference 
by third parties. The defendant holds a 

decree, wh.ch finally determines that the 
relation of creditor and debtor eaists 
between him and his judgment-debtors and 
which is also conclusive as to the amount 
of the debt as between the parties. Fraud 
there has been but not of a nature to 
enable the debtors to re open the matter. 
Ihe plaintiffs are now seeking to have the 
debtors lost cause re-tried beoanse the 
result is injurious to themselves. They 
have failed to establish collusion or fraud 
against themselves. In these circumstances 
1 think the principle of the decision above 
referred to applies and the plaintiffs are 
not en , tied to attack the decree by showing 
that it is not based on a real debt 
I am, therefore, of opinion that the appeal 
must be allowed and the suit dismissed I 
agree with the order as to costs proposed 
by my learned brother. 

Sadis, va A, tar, J. -The 1st defendant 

is the appellant. The plaintiffs and the 

defendants Ncs. 2 and 3 (who have common 

interests with tbe plaintiffs) are the re. 

.pendents. The material facts and pleadings 

have been mentioned in detail in the jndg- 

ment just now pronounced by my learred 

brother and I shall not repeat them 

I substantially agree with his conclusions 

throughout a D d have not muoh to say in mv 
own word*. J 

The decree attacked in the plaint, namely, 
the decree in Original Snit No.. i6 of 

1910, was obtained by the 1st defendant 

against Nataraja Aiyar rx parte and the 
assets held by the Court were realise! 
in csecut.cn against bis properties alone 

rdt 6 - 1 (Lakshmana, 

n«f t r i l p f°P 6r<les bed vested in th 6 
Official Receiver on his insolvency 

That decree is dated 16th April ]Qin 
The plaintiffs in the present euit slate in 
paragraph 7 of the plaint: “Nataraja 
Aiyar regleefed to appear and Ihe Pleader 
engaged by him did not also 

the date of hearing and by reason of th D 
BVces and culpable negleot of the eaid 
Nataraja A, jar and by the defendant- 
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getting untrne and false returns ” (the 
let defendant in this suit who was impleaded 
at first as the only defendant being the 
plaintiff and the decree holder in the other 
suit) “ and by the said defendant falsely 
swearing that the debt was dne, the deoree 
has been obtained. The same is fraudulent, 
nail and void and collusive and is devoid 
of legal effeot as against the plaintiffs. 
The subsequent proceedings initiated by 
Nataraja Aiyar to set aside the ex parte 
deoree were fraudulently and oollusively 
•onduoted by him. He fraudulently abstain- 
ed from letting in all the evidence which 
could have been availed of by him. Bat 
in any case the said deoree is not binding 
on the plaintiffs. ” 

Two of the eminent leaders of the Bar 
of this Court, Messrs. T. R. Ramaohandra 
Aiyar and K. Sreenivasa Aiyangar, appeared 
for the contesting parties! (namely, Nataraja 
Aiyar and the present 1st defendant) res- 
pectively in the proceedings conducted to 
set aside the ex parte deoree and they have 
been examined as defenoe witnesses Nos. 2 
and 1 in the oase. As the learned Sub- 
ordinate Judge remarks in paragraph 43 
of his judgment, “ After reading their 
evidenoe it is not possible to find that 
there can be any oollusion between Nataraja 
Aiyar and the 1st defendant in the oon- 
duot of those proceedings ” [See also 
Venlcatarama Aiyar v. Nataraja Aiyar (i7), 
which oontains the report of those hotly 
eontested proceedings between Nataraja 
Aiyar and the 1st defendant and in which 
Nataraja Aiyar was unsuccessful.] 

That a judgment, though obtained on 
perjured evidence, is conclusive between the 
parties has been now settled by the Full 
Bench decision in Kadirvelu Nainar v. 
Euppuswami Naicker (9). 

It is clear from the principle of the 
decisions in Srinivasa Aiyangar v. Arayar 
Sriniva*aa Aiyangar (14) and in Sayam 
Ramamoorthi Dhora v. Secretary of State 
for India (18), whioh principle was 
substantially aporoved in Ktippa Bhattar v. 
Suprm Sokkaya Bhattar (16), that when the 
relationship of decree-holder and judgment- 
debtor was finally established between the 

(17) 18Tnd. Caa. 360j 24 M. L. J. 235; 13 M. L. T. 
340; (1918) M W. N. J66. 

(18) 19 Ind, Cas. 666; 30 1 T. 141; 24 if. J* 1. 400. 


present 1st defendant and Nataraja Aiyar by 
the deoree in Original Suit No. 26 of 1910, 
the extent and reality of Nataraja Aiyar’s 
indebtedness under that deoree cannot be 
questioned by third persons (though they 
are also creditors of Nataraja Aiyar) so 
long as that deoree remains effective. As 
regards proceedings in insolvency and 
bankruptcy and proceedings taken in wind- 
ing up registered companies, speoial powers 
are given to Courts and Receivers (not 
to set aside judgments and decrees, but as 
said in some English oases) “ to get round 
judgments, “to go behind judgments, ” 
so that the creditors who have got just 
debts alone may share in the distribution 
of assets and not the creditors whose 
debts are unjust though they may be decree- 
creditors. Those decisions are, in my opinion, 
not applicable to the question of rateable dis- 
tribution in execution proceedings under 
the Civil Procedure Code. Most Insolvency 
and Bankruptcy Acts, for instance, contain 
speoial provisions whioh direct that domestic 
servants and clerks, etc., should be paid 
in full the arrears of wages due to them 
for particular periods of time in pre- 
ference to other creditors, and contain 
similar special provisions based on speoial 
considerations, but these considerations 
cannot be taken into account under ..the 
Civil Procedure Code. 

I am, therefore, clear that the plaintiffs 
who are deoree holders (just like the 1st 
defendant) against Nataraja Aiyar oannot 
attaok tbw 1st defendant’s deoree as not 
creating a valid debt against Nataraja Aiyar 
and as, therefore, not being a decree oapable 
of execution against Nataraja Aiyar’s assets, 
if Nataraja Aiyar himself is precluded 
from setting aside that decree and if there 
was no oollusion between the 1st defend- 
ant and Nataraja Aiyar in the obtaining 
of the deoree by the 1st defendant. [Of 
oourse if there was such collusion, it was 
open to the plaintiffs to attaok it. See 
Surya Narayana Jagapati Raju v. Qopala 
Surya Bao (19).] 

In the above view, it is unnecessary to 
oonsider the question whether the plaintiffs 
have a right to sue for a declaration and 
injunction and whether their only oourse 

(19) 17 Ind. Cas. 949; 23 XI. L. J. 699; 12 M. L. T. 
660, 
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was to have waited till the money was 
paid in the oonrse of rateable distribution 
to the 1st defendant and then to bring 
their suit or suits for recovery of that 
money under the provisions of section 73, 
Civil Procedure Code. I might, however, 
for the sake of completeness express my 
oonsidered view that they are not so 
precluded. It may happen that the remedy 
under section 73, Civil Procedure Code, 
may bsoome, in oertain oases, quite illusory; 
for example, where the creditor to whom 
it was wrongly paid is a pauper or has 
no tangible property or absconds. The 
right of a man to reoover the debt out 
of his debtor’s assets is a substantial 
right. Where that right is in danger, I 
do not see why he should ba oonfined to 
a particular remedy given by a particular 
Statute and why he should not resort to 
another remedy given by another Statute 
(such as the Specific Relief Act) to proteot 
his rights effectively. If there are observe* 
tions in oertain oases whioh hold that a 
suit for declaration and injunction (where 
the plaintiff is entitled to sue under 
seotion 73 after the wrong distribution 
takes place) is premature, I respectfully 
dissent from those observations. The actual 
decision in Parasurama Patlar v. Veeraraghava 
Pattar (1) can he supported on the ground 
that the consequential relief of injunction 
was not asked for. Exhibit I merely 
follows Parasurama Pattar v. Veeraghava 
Pattar (1) and the actual deoision may 
be supported on the same ground. 

In the result, though with great reluct* 
ano e, I agree with my learned brother 
in holding that the lower Court’s decision 
must be reversed and the suit dismissed, 
but as the 1st defendant obtained a dis* 
honest deoree and raised the false defenoe 
that the promissory note on whioh he 
obtained that deoree in Original Suit 
No. 26 of 1910 was supported by considera- 
tion, I would direot the parties to bear 
their respective costs in both Courts. 

Appeal allowed. 

Jr*. 0. V.s * 

[Note*. Since the delivery of the judgment the High- 
Gourt has granted to the respondents leave to appeal 
“$0 the Privy Oouncil— Kep.J 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 547 

of 1919, 

December 9, 1919, 

Present : — Justice Sir Ernest Fletcher, Kr 
SRIRAM CHANDRA (RAM CHANDRA in 
vakalutnamah) SUTRADHAR 

AND ANOTHER — DEFENDANTS NOS. 1 AND 2 

— Appellants 

versus 

DHARAMDHAR GHOSE -Plaintiff 

AND OTHERS — RESPONDENTS. 

Estoppel— Dar-mokararidar, suit by, for possession 
— Title, proof of — Admission in previous proceedings 
effect of. 

While A was in possession of certain land as 
dar-mokararidar, B obtained a fraudulent lease of 
the same from the mokararidar ignoring the dar-mo . 
karari interests of A. Subsequently in a criminal 
proceeding between the parties a compromise was 
ontered into by which B recognised and admitted 
the interests of A. They and their successors-in. 
interest then continued to hold and enjoy the land 
in accordance with the terms of the compromise. 
In a suit by the successor-in-interest of A for 
recovery of possession of the land against B's 
8Uccessors-in-intercst: 

Held, that although the nature of the plaintiff’s 
iuterest was not strictly proved, he was entitled to 
a decree as the defendants could not set up their 
fraudulent lease against the plaintiff's interest in 
the land, which was admitted and recognised by 
the compromise in the criminal proceeding, [p, 464, 
col. 2.] 

Appeal against the deoree of the Sub* 
ordinate Judge, Bankura, dated the 6th of 
January 1919, affirming that of the 
Munsif, 1st Court at that place, dated the 
15th of August 1917. 

* 

FACTS appear from the judgment. 

Baba Sitaram Banerjee (with him Baba 
Earipada Okose ), for the Appellants. — The 
defendant is the appellant. The appeal 
arises out of a suit for recovery of posses- 
sion on declaration of title thereto. The 
land in dispute is situated in the town of 
Bankura. The Courts below found that the 
plaintiff’s predeoessor*in*interest had no 
satisfactory title, but they relied on a com- 
promise whioh was entered into between 
the plaintiff’s predecessor in interest and 
my predecessor in interest in a criminal 
case. In it the latter is said to have admit- 
ted and recognised the title of the foxmer. 
My submission is that the Courts below 
having found in my favour on the question 
of title, ought not to have given effect to 
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or plaoed aDy reliance on the compromise 
in a criminal oase where the dispute bet- 
ween the parties wa9 not of a oivil nature. 
The compromise is of no use at all. 

Babu Karunamop Qhose (with him Babu 
Monindra Nath Valit), for the Respondents. — 

I submit the case is wholly concluded by 
the finding of the lower Courts. The 
compromise is tally operative, even though 
it was filed in the course of a criminal 
oase. 

JUDGMENT. — This is an appeal brought 
by the defendants Nos. 1 and 2 against 
the decision of the learned Subordinate 
Judge of Bankura, dated the 6th January 
19Kb affirming the decision of the Man^if 
of the same place. The suit was brought 
to reoover possession of certain land 
within the limits of the town of Bankura. 
It appears from the faots found that one 
Dwarka Nath Roy admittedly had a mokarari 
int<rast in the land in question. It was 
set up by the plaintiff and denied by the 
defendants that another interest bad besn 
oreated, namely, a dar mokarari interest in 
favour of one Hari Narain and Hari 
Narain’s connection with the land was 
further evidencad, it was stated, by the 
fact that he kept a woman who lived on 
the land in dispute. However, the Court 
found that it was no satisfactory evidence- 
as to the oreation of the dar mokarati 
interest in favour of Hari NaraiD. We 
have got to take that finding with the 
other -findings made in the judgment. I 
take it that what the learned Judge meant 
thereby was that the Oreation of this dar*' 
mokarari interest of Hari Narain had not 
been Btriotly proved. One Ram Das 
Obakravarti subsequently took a verbal settle- 
ment from Hari Narain of the land in 
dispute and this person Ram Das, after 
the death of Hari Narain, purchased from 
Hari Narain’s daughter’s son, who was the 
heir of Hari Narain, the interest which 
Hari Narain had in the land. That interest 
beoame vested in a charitable society by 
a- gift from Ram Das and the plaintiff 
derived his title from the person representing 
this obaritable society. vOn the other hand, 
ih the year 1909 the defendants got a 
grant of the land from Dwarka Nath Roy, 
who admittedly had a mokarari interest 
in the property, 1 and now the plaintiff - 
brings the present suit to recover posses- - 
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sion of this land. There wa3 a certain 
criminal proceeding brought by Ram Das 
against the father of the defendants and 
a compromise was entered into in those 
proceeding 5 , and one of the terms of the 
compromise was that the defendants’ father 
recognized and admitted that Ram Das 
was entitled to the portion of the property 
now sued for. It was found by the learned 
Judge of the lower Appellate Court that 
the lease granted by Dwarka Nath Roy 
was to ignore the dar-mokarari right of 
Hari Narain. The learned Jadge obviously 
meant that it was a fraudulent document 
granted by Dwarka Nath Roy to get rid 
of the subsisting interest then cutstanding 
in the property in favour of Hari Narain. 
The learned Judge also found that Ram 
Das, at the time of the grant cf this lease 
in favour of the father of the defendants, 
was in actual possession of the land and 
it was quite obvious, if that is so, that 
the defendants’ father took with full notioe 
of the right of Ram Das. It was also 
found that, after this admission and re- 
cognition in the solenama entered into in 
the criminal oase, the land had been 
held and enjoyed by the two parties in 
accordance with the terms of the solenama . 
The lsarned Judge, therefore, held that 
the plaintiff’s interest had been sufficiently 
established, at any rate, as against thp 
persons claming through the father of the 
defendants, as of oourse the present defend- 
ants ■ do. I think the decision of the 
learned Judge is right. This . is a oase 
where there appears to have been an' 
interest of some Bort outstanding in Hari 
Narain’s favour. The nature of that in-, 
terest wa9 not strictly proved before the 
Judge. But there was .in this criminal, 
case this recognition of the interest of • 
Hari Narain and the defendants cannot 
set up this fraudulent potla , Exhibit A, 
against the interest in this land which 
was admitted by their father and reoognizjd 
in this solenama entered into between the 
parties. I see no reason to disturb ths 
conclusion arrived at by the learned Jadge 
of the lower Appellate Court. The present 
appeal, therefore, fails and most ba dig misted 
with costs. .. .. 

- Ajpeal dismissed. 
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ALLAHABAD HIGH COURT. 

i 

Criminal Reference No. 307 of 1919. 

December 1, 1919. 

Present : — Mr Justice Piggotfc. 

EMPEROR — Applicant 
versus « 

JULUA AND ANOTHER — OPPOSITE PaRTIES. 

Criminal Procedure Code (Act V «/' 1 8f>8j , 248, 
345— Cattle Trespass Att ( l o/-’87U, 24, offence 

under , whether compoundable -Penal Code (Act XLV 
oj 1*60), g 32' J i offence under, charged with offence 
under Cattle Trespass- Act— -Compromise, effect oj — 
Acquittal. 

Ad offence under section 24 of the Cattle Trespass 
Aob is not compoundable, but where that offence is 
charged along with an offence uuder section 23 of 
the Ponal Codo and the parties effect a compromise 
iarespejtof the latter offence, the &iagis f ratc is 
entitled to deal with the compromise as a withdrawal 
of the complaint in respect of the alleged offence 
under the Cattle Trespass Act, for if no evidence 
were forthcoming on which to convict, an order of 
acquittal would result, [p. 485, col. 2; p. 466, col. 1.] 

Criminal reference by the Sessions Judge, 
Cawnpore, dated the 5th November 1919. 

ORDER OF REFERENCE.— In this 

ease four men, Jnlaa, Tirangaa, Mnloa 
and Baldeo, were aooosed by one Girand 
Singh of offences under seotinns 323 and 426, 
Indian Penal Code, and section 21 of tbe 
Cattle Trespass Act. On Angast 9th 1919 
,all femr aooosed appeared and the complain- 
ant and some witnesses were examined. 
The ease was then postponed to Angast 
14tb,on which day Jnlaa and Baldeo 
alone of the accused appeared. That day 
a compromise was filed between the com- 
plainant and the two accused Jnlna and 
Mqlua, whereupon Jalaa and Malm were 
formally 7 acquitted Mnlna was not present 
that day and, though acquitted, he was 
called ob to appear at the next hearing 
with reference to the proposed confiscation 
of his seonrity for not appearing on the 
14tb. On the 20th he and the remaining 
two accused, Baldeo and Tirangaa, ap- 
peared and the case proceeded against 
these last two. An application was filed 
by them for revision of the order of the 
Magistrate, that proceedings were to con? 
tinne against them. This came up for 
hearing before me, bat in the meantime 
the ease had bean dismissed owing to the 
absence of tbe complainant. The revision 
application was accordingly 61 id and the 
question raised in it, whether a case 


could be compromised against only some 
of the aooased, was not decided. It came 
to my notioe, however, that the case was 
under the Cattle Trespass Act as well 
as under sections of the Penal Code and 
so far as it was under the former Act, 
the offence was not compoundable. The 
order of 14th Augast 1919, by which 
Jnlaa and Mulua were acquitted, was 
therefore, illegal, and I am of opinion 
that they should be ordered to stand 
their trial, on the aoousation under the 
Cattle Trespass Act, if not for the offences 
under tbe Penal Code. It has beon 

suggested to me by tbe learned Govern- 
ment Pleader that the compromise amount- 
ed to an illegal discharge and that 1 can 
pass orders under section 437 of the Crimi- 
nal Procedure Code. But the last olause 
cf sootion 34, Criminal Procedure Code, 
is quite dear and the effect of the com- 
pounding of the offence was an acquittal. 
I oannot, therefore, deal with the oa9e 
myself and I forward the record to the 
Hon’ble High Court, with the recommen- 
dation that it be ordered that Jnlaa and 
Malua stand their trial on the accusation 
under section 30 of the Cattle Trespass 
Aot at least. Before this i9 done, however, 
it will be sent to the Magistrate who 
tried the case for any observations he may 
wish to make. 

JUDGMENT.— The order of the learned 
Sessions Judge has been oarelessly drafe- 
ed. The referenoss to sections 2 1 and 30 
of the Cattle Trespass Act (I of 1371) 
are incorrect and have oaused me some 
trouble. The actual oomplaint before the 
Magistrate was one . of causing hart 
coupled with the forcible rescue of oattle 
punishable under section 24 of Act I 
of 1871. So far as the particular matter 
under reference is concerned, I have oome 
to the conclusion that the Magistrate, al- 
though his procedure may not have been 
perfectly regular, was substantially right 
and that the interference of this Court 
is not called for. The learned Sessions 
Judge is of ooaras right in pointing out' 
that an offouoe under saotion 24 of Act I 
of lb7 » is not oompoundable under sec- 
tion 345 of the Criminal Procedure Code.' 
A case ahder that section would, however*? 
be a summons case and would result in 
aa ordor of aoquittal i! no evidence were 
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produoed on which the Court could find 
the acoused guilty. In the present case 
the oomplainant entered into a compro- 
mise with the two acoused Julua and 
Mulua in respect of whom this referenc3 
has been made. The compromise involved 
the compounding of the offence of causing 
simple hurt under section 323, Indian 
Penal Code, and the Magistrate was en- 
titled to deal with it as withdrawal of 
the complaint in respect of the alleged 
offenoe under the Cattle Trespass Act. 
Limiting himself to a consideration of 
that offenoe only, he had jurisdiction to 
acquit the accused under the provisions 
of section 248, Criminal Procedure Code, 
if he saw sufficient reason for doing 60 . 
I am not disposed to interfere and I 
order that the record be returned. 

Recommendation net accepted. 


LAHORE HIGH COURT. 

Criminal Appeal No. 43 of 1919. 

May 3, 1919. 

Present: — Mr. Justice Shadi Lai and 
Mr. Justice Martineau. 

AKBAR AND OTHERS — CONVICTS — 

Appellants 

versus 

[EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898J, ss. 239, 
337 (4), 393 — Offences of rape and attempt to commit 
rape, whether can be jointly tried — District Magistrate- 
sanctioning tender of pardon, whether can try case 
— Whipping , sentence of, when can be passed. 

The offences of rape and an attempt to commit 
rape can bo tried together jointly when they aro 
committed in the same transaction, [p 467, col 2.] 

Under section 337 (4) of the Criminal Procedure 
Code, it is only the Magistrate tendering the pardon 
who is debarred from trying the case, and not the 
District Magistrate who sanctions the tender of 
pardon, [p. 487, col. 1.] 

A sentence cannot be passed of which the execu- 
tion is prohibited by law. [p. 469, col. 2.] 

The provision contained in section 393 (6) of the- 
Criminal Procedure Code that the persons named 
therein shall not be punishable with Shipping refers 


to the execution and not to the passing of the 
sentence of whipping, [p. 469, cols. 1 & 2.] 

A sentence of whipping in addition to 7 years’ 
rigorous imprisonment is illegal, [p. 469, col. l.J 

Appeal from the order of the District 
Magistrate, Rawalpindi, dated the 2nd 
January 1919, oonvioting the appellants. 

Messrs. Ram Lai and B. D. Kureshi, for the 
Appellants. 

Mr. Dalrymple (Assistant Legal Remem- 
brancer), for the Respondent. 

JUDGMENT. — At about 8-10 p. m. on 
Saturday the 24th August last a brutal outrage 
waB committed on Miss Phillips and Miss 
Bower, two of the mistresses at the Lawrence 
Sohool near Murree, when they were walking 
back to the sohool from Murree. At a lonely 
part of the road two men, who had their faces 
muffied, sprang up and seized them. Miss 
Phillips was draged by her aisailant from 
the road and pulled violently down the 
hill side for some 500 or 600 feet till a 
level spot was reaohed, where the man 
raped her. He left her for a few moments, 
whistled and after a short interval returned 
and raped her again. He then let her go, 
and she scrambled up to the road. The 
man who had seized Miss Bower also started 
palling her down the hill side, bit appa- 
rently he must have slipped as she suddenly 
found herself free. She made for the 
road, managed to dodge past her assailant, 
and ran down the road to the school. She 
reaohed Sergeant Payne’s house and gave 
the alaram. A party went out to search 
for Miss Phillips and discovered her and 
brought her to the house. 

Suspicion fell on Sikandar, who had 
formerly been employed at tbe sihool, and 
subsequently also on his brother Akbar, 
and on the 31st August an identification 
parade was held by the Superintendent of 
Police, these two men being placed among 
seven others. The men were first paraded 
with mufflad faces, and then with bare 
heads, and on both occasions Miss Phillips 
identified Akbar as her assailant. 

Akbar and Sikandar were arrested the same 
day, but on the 14th Ssptember they were 
released. A detective was then obtained from 
the O. I. D. and employed as a bsarer at the 
school, in the bop9 of his getting a farther 
due. In the latter part of November he 
obtained information which led to<4he re - 
arresfc of Akbar and Sikandar, and to lb# 
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arrest of two other meD, Lai, a nephew of 
Akbarand Sikandar, who was a masalchi at 
thesohool, and Dost Muhammad. The last 
named made a statement to the Police on 
the 26th November, and was tendered a 
pardon by a Magistrate (Lala Labhn Ram) on 
the 2nd December. He has been examined 
as a witness in the case, and has described 
how he, Akhar, Lai, and Sikandar met at 
the school and started together in the direc- 
tion of Mnrree, and how it was arranged 
between them that the two ladies should 
ha seized on their way home from Marree 
and outraged. He states that when the 
ladies were seen ooming he and his compa- 
nions turned baok, and while Akbar and 
Lai went on ahead he and Sikandar went 
up a side path to let the ladies pass, and 
then returned to the road and followed 
them. It was intended that Akbar and Lai 
Bhould outrage the ladies and then whistle 
for Sikandar and Dost Muhammad that 
they might do the same. The witness 
describes how the ladies were seized by 
Akbar and Lai, and says that the one who 
was seized by L*1 escaped, that he and 
Sikandar tried to intercept her, but failed, 
and that they then ran off to Nambal, where 
they live. 

In respeot of the offence committed on 
Miss Phillips the District Magistrate has 
convioted Akbar, under seotion 376, Indian 
Penal Code, of rape, and Lai and Sikandar, 
under sections 376/109, of abetting rape, 
and has sentenced each to 7 years’ rigorous 
imprisonment, including 3 months’ solitary 
confinement, and 30 stripes. Tn respeot of 
the offence committed on Miss Bower he 
has oonvioted Lai, under seotions 376/511, 
Indian Penal Oode, of an attempt to com- 
mit rape, under seotions 376/511/109, of 
abetting the attempt, and has sentenced 
each to 3 years’ rigorous imprisonment, 
including 3 months’ solitary confinement. 
The oonviots have appealed to this Court. 

It is contended that as the approver was 
tendered a pardon with the sanction of the 
Distriot Magistrate, the latter was precluded 
from trying the case. This contention is 
not oorreot, as it is only the Magistrate 
tendering the pardon who is debarred, under 
seotion 337 (4) of the Criminal Procedure 
Code, from trying the oase. 


It is next argued that a joint trial fo r 
the two offences was illegal, but this con* 
tention also is wrong. The two offenoes 
were committed in the same transaction, 
and the appellants could be tried jointly 
for both the offenoes in accordance with 
the provisions of seotion 239, Criminal 
Procedure Code. 

Coming to the. merits of the oase we 
oonsider Dost Muhammad’s statement to he 
a reliable one. As the learned Distriot 
Magistrate points out, the story told by 
Dost Muhammad is one whioh it is most 
improbable that he oould have invented. 
He does not appear to have any object in 
falsely aoousing the appellants and his 
statement agrees with the evidence given 
by the two ladies and is corroborated by 
other evidenoe as well. Against Akbar the 
most important piece of evidenoe in addition 
to that of the approver is the statement 
of Miss Phillips, who identified Akbar in 
the parade on the 31st August and was 
positive also, when giving evidenoe in Court, 
that he was her assailant. She says that 
although at the time of the occurrence it 
was getting dark and the evening was some- 
what misty, it was light enough to see a 
person’s features. She also mentions that 
her assailant’s turban fell off. There appears 
to be no reason to doubt her ability to 
reoognize him. 

Next there is the evidenoe of three of 
the school servants, Muhammad Hussain 
P. W. No. 12, Pazl Din P. W. No. 13 
and Fakir P. W. No. 17, who all cor- 
roborate the approver as to Akbar, Lai, 
and Sikandar having started with him 
from the school for Murree at about 7-30 
on the evening of the 24th August. 
It is true that they did not disolose this 
information during the investigation that 
was being made in August and Septem- 
ber, but they disclosed it when they 
were questioned by the Police on the 
investigation being resumed in November 
and there is no good reason for disbeliev- 
ing their statements. 

Fazal Din has also deposed that Akbar 
confessed his guilt to him at a feast 
whioh Akbar and Sikandar gave 8 or 10 
days after they had been released on the 
termination of the first stage of the Police 
investigation. 
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In addition to this there is the signi- 
ficant faot that when Akbar waa examin- 
ed by Dr. Chanda Lai, the Medioal Officer 
of the sohool, on the 27th August, peverr 1 
abrapion marks and other injnriep, 3 or 4 
days old, were found on hie person, and 
these were suoh as were likely to have 
been oaused by thorns and stones when 
he was going down the hill side. 

With regard to Lai Miss Bower is un- 
able to say whether or not he is the man 
who assaulted her, hut she says her as- 
sailant was of about the same height as 
Lai, She says that the man was wearing 
a black waistcoat, and the approver and P, 

W. Nos. 1 2 and 13 all say that Lai was 

wearing suoh a waistcoat. 

Muhammad Hussain, Fazal Din and Fakir 
oorrobarate the approver as to Lai leaving 
the school with him and the other two 
appellants on the evening of the ooourrenoe. 
Muhammad Hussain also states that Lai 
made a confession to him a few days 
after the feast referred to above. He 
mentions also another incident which 
strengthens the case against Lai. It 
seems that some of the sohool mistresses 
used to go to the rink at Murree on 
Saturdays, and that on eaoh of the three 
Saturdays preceding the day of the assault 
stones were thrown between the rids 
range and sohool at the men who were 
escorting the ladies home. Muhammad 
Hnseaio says that one night be was com- 
ing baok from the rink to the sohool with 
Miss Phillips and Miss MoCallum, when 
near a corner Lai got up and asked him 
why he was with the ladies, saying that 
if he had not beau there he would have 
•aught them. Hs is oorrob)rated in regard 
to this incident, wh ch occurred on the 
10th Angus*, by Mies MoOallum, though 
she does not kaow who the man was or 
what he said. It thus aopears that Lai 
had intended to waylay Miss Phillips and 
Miss MoOallum on the 10th August 
a fact which strengthens the probability 
of his being concerned in the assault on 
the 24th. 

The statement of ths school Ohaukidar 

• •* m • • * 

Bus mat is of same importance. He . says 
that after the party had gone out to 
search, for Miss Phillips, Lai cams down the 
path from the Murres direction, and that 

he waa out of breath with running. 

* 
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There is further the evidence of twp 
other servants of the sohool (P. W. Nos. 18 
and 19) to the effect that Lai oame at 
about 9 o’clock on the night of the assault 
to the honse in the sohool garden in which 
they were, and slept tle r e that night 
instead of going to his house at Nambal 
as he usually did. 

It is urged on behalf of Lai that he is 
not likely to have taken part in the 
assault, as he was a servant at the school 
and there was a danger of bis being re- 
cognized. As to this, however, it is to be 
observed that although Lai seems to have, 
been known to Miss Phillips he was not 
known to Miss Bower, who had never 
seen him. 

With regard to Sikandar it is notice- 
able that on the morning of the 25th 
August he went to Dr. Chanda Lai to 
have bis nieoe, who bad a broken arm, 
treated, and that on being asked how 
he had got some scratches on bis right 
hand, whioh the doctor bad not noticed, 
when he saw him the day before, he gave 
the apparently false explanation that he 
had out himself with a sickle, and finally 
left the dispensary without waiting for the 
child to be treated. It is perhaps diffi* 
oalt to oonneot his suspicious conduct that 
morning with the oooarrenoe of the pre- 
vious evening, but we have also against 
him the evidence of Mnhammad Hussain, 
Fazl Din and Fakir, already referred to 
in connection with the oass of the other 
two appellants, and this is snfficient to 
oorrobarate the approver’s statement against 
Sikandar. 

No evidenoe was produced for the defence, 
and we are of opinion that the guilt 
of* all the appellants has been satisfactorily 
established. They have been rightly con- 
victed in respeot of the offenoe committed 
on Miss Phillips, but we think that the 
assault on Miss Bower amounted only to 
a preparation, and not to an attempt, to 
commit rape. The appellants are, however, 
guilty under sections 37o/l 15, Indian Penal 
Code, of abetting by conspiracy the com* 
mission of the offenoe of rape on Miss 
Bower. 

With regard to the sentences the ques- 
tion arises whether the appellants could, 
legally be sentencad to whipping in addi* 
tiou to seven year3* imprisonment. Sep*, 
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tibn* 893 of Criminal Pro eel are Cole 
runs as follows: — 

. * No fentenoe of whipping shall be exe- 
cuted by instalment?: and none of the 
following persons shall be punishable with 
whipping (namely) 

(а) females; 

(б) males sentenoed to death, or to trans* 
portation, or to penal servitude, or to impri- 
sonment for more than five years; 

(c) males whom the Court consider* 
to be more than forty^five years of age.” 
• Mr, Ram Lai on behalf of the appellants 
oontenda that under olauae (6) of that 
section a sentence of whipping oannot be 
eombined with a sentence of imprisonment 
for more than five years, whilst Mr. Dairy tu- 
ple on the other side argues that the word 
' sentenoed” - has no reference to the sentence 
passed in oombination with the sentenoe 
of whipping, but mean9 "already sentenoed,” 

The only authority to whiob we have 
baen referred in this connection is High 
Ooutt Proceedings, 19 th April 1876 (1), which 
relates to the construction of section 7 of 
the old Whipping Aofc, VI of 1864. That 
seotion ran as follows: — " No female shall 
be punished with whipping, nor shall any 
person who may be sentenced to death, or 
to transportation, or to penal servitude, or 
to imprisonment for more than five years, 
be punished jvith whipping.” It was held 
that those words did not touoh the legality 
of the sentenoe, but the legality of the 
punishment, and that the meaning was 
simply that the status of woman and that 
of persons under a particular sentenoe ren- 
dered it illegal to infiiot the punishment 
of whipping. 

We are inclined to take a similar view 
in eonstruing toation 893 of the Crimioal 
Procedure Code. The first nine words of 
the seotion clearly relate only to the exe- 
cution of the sentenoe of whipping, and 
thfe Whole chapter in which the section 
ooours is one dealing with the execution 
of sentences. The one exception is to be 
found in seotion 391 (3), which provides 
that no aooused person shall be sentenoed 
to whipping in addition to imprisonment 
when the term of imprisonment to wh oh 
he is sentenoed is less than three months. 
The distinction between the words "shall 

> (1) 1 M. 60j 2 Weir 443. 


he senteneed” in seotion 391 (3) and 

"shall be punishable” in Section 393 is 
noteworthy. 

We think, therefore, although the point 
is not free from donbt, that the provision 
contained in seotion 393, danse (h), that 
the persons mentioned therein shall not be 
punishable with whipping referH to . the 
execution, and not to the passing, of the 
sentenoe of whipping. The section makes 
it illegal to execute the sentenoe of whip- 
ping on persons who have been senteneed 
to imprisonment for more than five years, 
and consequently the sentences of whipping 
passed in this case oannot be carried out. 
It follows that the sentences themselves 
are illegal, as a sentenoe oannot be passed 
of whioh the execution is prohibited by 
law. 

The result is that while maintaining the 
convictions for offences under sections 376 
and 376/109, Indian Penal Code, and the 
sentences of imprisonment and solitary cob- 
finement passed for thoce offences, we set 
aside the sentences of whipping. We also 
maintain the sentences passed for offences 
under sections 376/511 and seotions 3 76/ 
511/109, Indian Penal Code, but alter the 
oonviotion in the case of each appellant to 
one under seotions 376/115, Indian Penal 
Code. 

Appeal partly accepted. ! 


MADRAS HIGE COURT, 
Criminal Appeal No. 314 of 1919. 

October 23, 1919. 

Present : — Mr, Justice Sashagiri Aiyar 
and Mr. Justice Moore. .. 

G KOORATHAUWAR CHEITY— 
Prisoner— Appellant 
versus 

EMPEROR Opposite Party, 

Penal Code ( Act XLV of iRfiOj, ss. 40 », 403— 
Criminal breach of trust— Partnership— Fiduciary 
relationship — Case ex facie civil— Jurisdiction of 
Criminal Coutis. 

• 

If the prosecution in a mittor which is ex facie 
a civil dispate is uaable to prJvro clearly and biyond 
djubs tint the aoonsed das aetei dishoi 03 tly atjd 
with a view to enrich himself clandestinely at the 
expense of those with wno n he wa3 working^aad 
with whom he was bound by a fiduciary relationship 
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the case should not he entertained by a Criminal 
Court on a charge of criminal breach of trust. 

Appeal against the order of the Oonrt of the 
Presidency Magistrate, George Town, Madras, 
in Case No. 3156 of the Calendar for 1919, 
FACTS appear from the judgment. 

Mr. T. 0. Seshachariar (with him 
Messrs. A t Viswanatha Aiyer and K, V. Sesha 
Aiyangar) t for the Appellant:— The mat- 
ter is purely of a oivil nature. The aooused 
and oomplainant are partners. Eaoh had ad- 
vanced a capital of Rs. 2,500. The fact that 
aooused drew moneys without complainant's 
oonsent is not evidenoe of guilty intention. 
The oomplainant allowed the aooused to 
draw moneys on some oooaBions without 
demur. 

The only thing that oan be said against 
the aooused is that he appropriated the 
money drawn towards a partnership debt 
in whioh he was interested and to have 
given it preference over a deoree debt. 
That is not oriminal dishonesty. 

The Crown Proseoutor, for the Crown, 
•onoeded that the matter was ex facie oivil. 

JUDGMENT. — The learned Crown Pro- 
Beoutor has plaoed the oase for the pro- 
seoution with great frankness and olearness 
before us. Ashe said, if a proseoution in a 
matter whioh is ex facie a oivil dispute is 
unable to prove olearly and beyond doubt 
that the aooused has aoted dishonestly and 
with a view to enrioh himself clandestinely 
at the expense of those with whom he was 
working and with whom he was bound by 
a fiduoiary relationship, the oase should 
not be entertained by a Criminal Court. 
This oase is an illustration in point. 

There were two partners, the oomplainant 
and the 1st aooused. They both advanced 
eaoh a capital of Rs. 2.500. Beyond the usual 
arrangement to share the profits and bonus 
half and half no definite terms were settled. 
This is admitted by the oomplainant. The 
oharge against the aooused is that he drew 
two sums of money, Rs. 2,000 and Rs. 1,000 
respeotively, on two different oooasions without 
the oonsent of the oomplainant and against 
the understanding between the parties. 
That moneys oan only be drawn by 
oonsent is not proved. On the other 
hand the oomplainant, who admits to hav- 
ing occasionally examined the aooounts, has 
deposed that he was aware of other drawings 
without oonsent. The limitation regarding 
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the amount of drawing is also not proved. 
We find that the oomplainant himself received 
Rs. 200 on one oooasion, whioh was wrong, 
if no more than Rs. 50 oan be drawn in a' 
month. Now as regards the use to whioh 
the two amounts have been pub, there oan< 
be no doubt that the 1st item was applied 
towards discharging a debt binding on both 
the partners. 

The Magistrate seems inolin9d to hold- 
that this was wrong, because there was a 
more pressing debt whioh had fruoti6ed into 
a deoree of Court. The learned Crown Pro- 
secutor conceded that taking the most un- 
favourable view of tho conduct of the 
aooused this was an appropriation towards 
a binding debt in whioh the aooused was 
interested at a time when he must have 
known or had reason to believe that the 
business wa9 tottering. This kind of pre- 
ference is not an indioation of intention to 
oheat. 

• 

As regards the other item the aooused 
had advanoed Rs. 2,500 and a drawing of 
Rs. 1,000, when the aooounts were not settled 
and when the oomplainant himself had been 
paid Rs. 200, is not evidenoe of guilty in- 
tention. 

We think that the oonviotion is wrong. 
We set it aside and direct that the aooused be 
set at liberty. The fine, if paid, should be 
refunded. The bail bound should be deliver* 
ed up and oanoelled. 

m. c. P. 

Conviction quashed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 344 or 1919. 
February 3, 1920. 

Present : — Sir Henry Drake-Brookman, Kt., 

J.C. 

DEVIDIN — Applicant 

VST8US 

NARAYANRAO and another— Non* 

A PPLTOINTd 

Criminal Procedure Code (Act V of 1898^, «. 202, 
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476 — Civil Court ordering enquiry under 8. 476 — 
District Magistrate , whether can order enquiry under 8. 
202 — “ Proceedings according to law”, meaning of— 

“ Investigation ” under s. 202, whether can he conducted 
by Magistrate other than the one entertaining com- 
plaint . 

Where a Magistrate, to whom a oase is submitted 
by a Civil Court, for inquiry under section 476, 
Criminal Prooedure Code, has no power to try tho 
oase, and refers it to the District Magistrate, the 
latter has no power to order an investigation under 
seotion 202, Criminal Procedure Code, as that soction 
is not applicable to such a case. [p. 472, cols, I & 2.] 

The expression “proceed according to law” in, 
sub-section 2, section 476, Criminal Procedure Code, 
requires the Magistrate receiving the reference to 
prooeed under Chapters XVIII to XXI of the Code 
according to the nature of the offence supposed to 
have been committed, [p. 472, ool. 2.] 

Obiter. — The investigation allowed by seotion 202, 
Criminal Prooedure Code, should be a looal one, 
and the term “investigation” as defined in seotion 4 
(1) of the Code expressly exoludes an enquiry by a 
Magistrate other than the one entertaining the 
complaint, [p. 472, col. 2.] 

Oase reported by the Distriot Magistrate, 
Multai, on the 17th July 1919. 

Mr. S. K . Barlingay, for the Non- Appli- 
cants. 

The Hon’ble Mr. G. P. Dic\ , for the 
Crown. 

ORDER.— DevidiD, the applioant for re- 
vision, brought Suit No. 38 of 1917 in the 
Court of the Munsif, Multai, against 
Narayan Rao and Harbaji, sons of one 
Sitaram Vidor, and Prabhakar Rao to 
obtain possession of a one-third share 
in 15 mango tree 5 , which he originally 
described as standing in field No. 70. 
The defendants pleaded that these trees 
were leased to Sitaram along with the 
field by Kalu, a brother of the plaintiff's 
maternal grandfather, by a document (Ex- 
hibit D-l) dated the 29th January 1905. 
The Munsif eventually dismissed the suit 
on the ground that Kalu, the Malguzar of 
the village, had been the owner of both 
land and trees and that Devidin had no 
right to sue, his mother and her sister 
being still alive. He was, however, of 
opinion that the reference to 14 mango 
trees in the lease Was an interpolation 
amounting to a forgery. The dooument was 
in the handwriting of one Prabhakar Rao, 
a petition writer, and the Munsif on the 
ground that all three defendants denied 
the existence of a forgery considered them 


to be guilty of offences punishable under 
sections 467, 471 and 474, Indian Penal 
Code. Accordingly be submitted the oase for 
enquiry to the Sub Divisional Magistrate 
under seotion 476, Criminal Procedure 
Code, and bound over Narain Rao, Harbaji 
and Prabhakar Rao to appear before the 
Magistrate. 

The Sub Divisional Magistrate, not being 
empowered under seotion 30, Criminal Pro- 
oedure Code, referred the oase to the 
Distriot Magistrate for orders and the 
latter authority then passed the following 
order: — 

f 

“The Sub-Divisional Magistrate, being with- , 
out the power to try the oases oomplained 
of by the Munsif, ba9 referred them to 
me. I consider there are very strong reasons 
for holding a preliminary inquiry under 
seotion 202, Code of Criminal Prooedure. 
Under that section, the Sub-Divisional 
Magistrate, Multai, is ordered to hold this 
enquiry and report to me his finding. The 
Sub -Registrar’s register and certain written 
statements in litigation of 1907 (No. 554 of 
of 1907, Munsif, Multai, dated 4th Septem- 
ber 1908) should be referred to. Copy of 
judgment filed by aooased Harbaji is 
appended. The preliminary enquiry should 
be held at Sadar, as far as possible, 
and the fullest use made of accused's 
Counsel, if the latter eleot to attend the 
enquiry.” 

The Sab-Divisional Magistrate thereupon 
examined a number of witnesses produced by 
Devidin in the presence of a Pleader represent- 
ing the three aooused persons. On the 17th 
July last he submited a report endorsing the 
Munsif’s conclusion that the clause in the 
lease relating to 14 mango trees was a 
forgery and recommending that a regular 
trial beheld. The Distriot Magistrate then 
went into the merits of the oase for himself 
and came to the oonolusion that there 
wa 9 no forgery and that, even if the 
clause was not genuine, it must have been 
forged in the lifetime of Sitaram with 
the aid of the petition-writer Prabhakar 
Rao. He also regarded the clause as in 
any oase a mere surplusage, on the ground 
that under the ordinary rule of law the 
tree3 would follow the land on a transfer. 
He concluded his order with the following 
words: — 
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Therefore, on all grounds, both of faot 
and of law, I decline to eanotion the pro- 
secution of the three persona oomplained 
against.” 

The applioant for revision has not ap- 
peared to snpport the Rale which was issued 
by this Court. For the surviving defend- 
ants Narain Rao and Harbaji (hs Rale 
is opposed by their Pleader. The learned 
Standing Cc uneel has represented the CrowD. 
The first point raised by the Rule is that 
the Munsif having ordered an enquiry 

under Motion 476, Criminal Prccsdure Code, 
the Distriot Magistrate had no power to 
order an enquiry under section 202, Crim- 
inal Procedure Code, that seotion not being 
applicable. For the non applicants it is 
urged that seotiou 476, Criminal Procedure 
Code, expreeely requires the Magistrate to 
whom a case is sent under sub-seofcion 
U) to prooeed according to law, and as 
if upon cDmplaint made and recorded m der 
section 200. It is urged that this provision 
necessarily makes section 202 of the Code 
applicable. No authority is cited in support 
of this contention, nor have I been able 
to trace in the authorised reports any 
mstanoe m which a Magistrate receiving 
a oaee under seotion 476 has acted under 
section 202, Criminal Procedure, in respect 
of it. The object of the latter seotion is 
to enable a Magistrate who is not satisfied 
as to the truth of a complaint to postpone 
the issue of process for compelling the 

attendance of the person complained against, 

and either enquire into the case himself 
pr direct a prey.ons local investigation. 
Now seotion 47b requires that the aooused 
person shall be sent in oustody, or shall 
give seourity for his appearanoe before the 
Magistrate, and the latter course was in 

e A ., Mo f® over » the non-applicants’ 

X A hat - they did in faot at tend 
before the Sub Divisional Magistrate besides 

being represented there by a legil praoti- 

lone* Section 476 further requires that 

the Court, Civil, Criminal or Revenue, 

making the reference to the Magistrate 

shall be of opinion that there is ground for 

enquiry into the offence in respect of which 

the pase is sent to tbe Magistrate. As 

laid down m Shioshankarpuri v. Empsror (1) 

t '(*) 27 Ind * Ca8 ’ 64 ’i 10 h. U. 177; 16 Cr. L. J. 

101 . 


this opinion must be a jadioial opinion 
founded on evidence; it follows that there 
should be no room for tbe preliminary 
enquiry whioh is contemplated by eeetion 
202, Criminal Procedure Code. 

For the Crown it is conceded that 
this is a eorreot view. I must, therefore, 
hold that the Distriot Magistrate’s order 
is on the face of it illegal, inasmuch w* 
it disposes of the case by refusing to grant 
a sanction for whioh he was not moved 
and which he, therefore, oould not legally 
give. 

If the Distriot Magistrate's final order be 
regarded as tantamount to dismissing the 
complaint under seotion 203, Criminal Pro* 
oednre Code, I think it is nonetheless 
ultra vires. In my opinion the expression 
* proceed aeocrding to law” in sub Seotion 
(2), seotion s76, Criminal Procedure Code, 
requires the Magistrate receiving the re- 
ference to proceed under Chapters XVIII 
to XXI, Criminal Piosednre Code, according 
to the nature of the offence supposed to 
have been committed. No express authority 
to this effect can be cited, but the view 
finds pome sppport in Reg v. Amrvti Nathu 
(2>. Ex h ypcthesi a jadioial opinion had 
already been formed as to the necessity 
for enquiry and it seems to follow that 
the receiviog Magistrate should acoept the 
referring Magisrrate’s opinion, there being 
no indication in the Criminal Procedure 
Code that be was intended by the Legis- 
lature to have power to revise it. Chapter 
XVII has of course no application, inas- 
much as the acoueed must necessarily appear- 
before tbe receiving Magistrate as a conse- 
quence of the reference itself. 

Before leaving the question of the propriety 
of tbe Distriot Magistrate’s order, I may also 
point out that the investigation allowed, 
by seotion 202, Criminal Prcoedure Code, 
should be a local one and that tbe terme 
"investigation” is expressly defined in 
seotion 4 (1) of the Code eo as to exlude 
an enquiry by a Magistrate. If the Distriet 
Magistrate considered an "investigation” 
necessary, be should not have seleoted tbe 
dob Diviei ral Magistrate for the purpose. 
Fortier if he oensidered enquiry essential, 
be should have made it bircrelf. 

(2) 7 B. H. O. B. 29 Cr. 
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On the merits of the oase, hotew, I 
im net prepared to order farther proceedings 
to be taken against the non-upplioants. The 
Dtstriet Magistrate in his very carefully 
considered order has shown from the 
reeords of Civil Sait No. 554of 1907, dcoided 
by the Mansif of Mnltai on the 4th September 
1908, and No. 92 of 1903, decided by the 
same Court on the 18th Augnst 1908, 
that the fclauae in the lease of 190), 
which was said for the 6rst time in enit 
No. 38 of 1917 to be a forgery, was 
undoubtedly in existence as far baok as 
Jnly U07. Its existence is expressly men. 
tioned by the Mansif in his finding on 
the third issue in Sait No. 554 of 1907. 
And paragraph 2 of the plaint in Sait No. 
92 of 1908, whioh was brought by the 
applicant Devidin himself against Sitaram 
and others, prayed expressly for oanoella* 
tion of so maoh of the lease as relates 
to the 14 mango trees. In his iadgment 
in Suit No. 38 of 1917 the Mansif, while 
giving detailed reasons for holding the 
olanse to be a forgery, did not explain 
why he considered the non applicants res* 
ponsible for the forgery or cognisant of 
its existenoe. In his order under section 
476, Criminal Procedure Code, he it\ted 
that their father, Sitaram, was a nominal 
person and that the non-applioants are 
guilty, inasmuch as they claimed title 
nnder the lease and filed it in Court. 
The reference contains no appreciation of the 
fact that the olaose in question wa9 relied 
npon in a Civil Court as far baok aa 1907 
and again in 1908 without any suggestion 
that it was otherwise than a perfeet’y 
genuine one. Sitaram lived till 1916 and 
the allegation that Sitaram was a mere 
figurehead appears to be based merely 
On the evidence of the attesting witness, 
Jairam, and others that Hnrbaji conducted 
the negotiations whioh terminated in the 
‘ lease. This fact could not furnish any 
ground for proceedings against Harbaji’e 
- brother Narain Rao. 

In these o iron instances I consider that 
the Munsifs order under section 476, 
Criminal Procedure Code, should not be 
further acted upon. If the applicant is in 
a position to addaoe further evidenoe 
against the non applicants, it will be open 
to him to apply for sanction to their prosecu- 
tion under section 195, Criminal Procedure 


Code. The present application for revision 
is accordingly dismissed, 

Application dismi&ted. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. 2 or 1920. 

January 7, 1920. 

Prasent : — Justice Sir Asuloih Chaudhuri, Kr , 
and Mr. Justioe Newbonld. 

T. R. PRATT — Petitioner 

ver8u» 

EMPEROR— Opposite Partt. 

Criminal Procedure Code ( Act V of 1P98J, e. 96 — 
Search warrant, when to he issued-^bfagiitrate, duty 
of. 

In the course of an investigation which was being 
made by a Police Officer appointed by the Govern- 
ment to inquire into the dealings with the Munitions 
Board, a petition was presented by that officer to 
tho Thief Presidency Magistrate of Calcutta stating 
that certain offences appeared to have been com- 
mitted in connection with the dealings with the 
Munitions Hoard and praying for a search warrant 
against the firm of one T. R. Pratt. Th6fd Was 
nothing in the petition to connect T. R. Pratt with 
those offences: 

Held, that there were no materials before the 
Magistrate on which he could decide that a search 
warrant should be issued, [p 4 6, col. 2] 

» ben there is no inquiry or trial or other proceed- 
ing under the Code of Criminal Procedure, a 
general searoh warrant cannot be iesiied under 
section 96 of the Criminal Procedure Code, [f>, 475, 
col. 1 ] 

The provision of the law requiring the sanation 
of a Magistrate before the issue of.a search Warrant 
means that the Magistrate should apply his toitid 
to the facta and ought not to iBsue a search Warrant 
simply because a Police Officer asks him to do so. 
[p. 475, col. 2.] 

Rule against the order of the Chief 
Presidency Magistrate, Calcutta, dated the 
21st Uecember 1919. 

Mr. Langford Jamet (with him Baba Afan- 
mathanuth Maker jee) t ior the Petitioner. — This 
Rule was issued by your Lordships oaUing 
on the Chief Presidency Magistrate of 
Calcutta to show oause why the seareh 
warrant issued by him to seareh ftbe 
premises of my olient’e firm should not 
be cancelled or such other or further 
order, passed as to your Lordships may 
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Beem fit and proper. The other side will 
show cause. 

The Advocate General (with him Sir 
B. 0. Mitter and Baba Hemendra Nath Mitter), 
for the Crown. — The matter is one of very 
considerable importance. It is in connec- 
tion with the Munitions Board whioh 
was established shortly after the out- 
break of the great war. There was a 
Controller in charge of the Board assisted 
by oartain Deputy Controllers, amongst 
whom there was one Mr. Waite. The 
search warrant was granted by the 
Magistrate on oertain information in whioh 
Mr. Waite’s name was mentioned. It is 
not necessary that the information should 
be on oath. Neither is it necessary that 
there should be any proceeding when the 
Magistrate grants a searoh warrant. 
[Beads seotion 96 (3), Criminal Procedure 
Code, also Sehedule 5 Form 8.] It is suffi- 
cient that there are suspicious oiroum- 
stanoes. The Magistrate was acting judi- 
cially at the time he granted the searoh 
warrant. He aoted on the information 
of Mr. Armstrong, the Deputy Inspector- 
General of Polioe. I submit that the learned 
Magistrate oorreotly followed the provisions 
of the law in issuing a general search 
warrant. Serious allegations having been 
made in the information against the 
Munitions Board and certain other firms 
including that of the petitioner, it was of 
the utmost importance to inspect the books 
of the petitioner’s firm to ascertain the 
exact truth. (Reads the information.) 

(.Chaudburi, J, — The Polioe have got to 
show to the Court why they a9k for a 
process against a particular firm whioh 
dealt with the Munitions Board.] 

The existence of the suspicious oiroum- 
stances justifies the proceeding, otherwise 
any prosecution is going to be stifled. 
The ' petitioner ought to willingly help the 
administration of justice by producing 
their books instead of refusing to do so. 
We have definite facts, but we oannot 
state them now as then our prosecution 
would be futile.- It is necessary for the 
administration of justice that all the facts 
should not be made public. These war- 
rants 1 are necessary for the purpose of 
jnstioe and with these facts before the 
Magistrate; the latter bad no option but 
to grant the’ search warrant. (.Refers to 


H. H. the Nieam of Hyderabad v. 4- M, Jacob 
(l).J' The Magistrate was perfectly within 
the law in issuing-' a general search war- 
rant on the.-faots and suspicious circum- 
stances stated in the information. [Raters 
to Clarke v. Brojendra Kxshore Roy (2).] 
The Rule ought to be discharged in the 
intarests of justice. 

Mr. Langford James, in reply. — The 
information before the Magistrate was 
not on oath. The Magistrate had no power 
in law to issae a searoh warrant like the 
present. The books seized oannot be kept 
in Polioe oustody. In faot there is no 
enquiry on foot at all. The books have 
been taken away for an enquiry to be 
made by the Magistrate. The Magistrate 
has absolutely no jurisdiction to do what 
he has done. The books have been taken 
away to some plaoe outside the precincts 
of the Court by the Polioe so that they 
may find something against somebody in 
these books. That is not a Polioe enquiry 
but a Polioe search. It oannot be oalled 
a judicial enquiry. Mere making of general 
allegations is not sufficient. Some * alle- 
gations must be made with regard to 
the petitioner. They must make definite 
statements. Bat that the prosecution is 
not prepared to do. What could be the 
inference therefrom? How can a statement 
of facts against a particular individual 
stifle the enquiry? Considerable harm will 
have to be suffered by my client if his 
ourrent books are thus indefinitely kept 
in the oustody of the Polioe, whioh they 
have no right under the law to keep. 
We have twice offered them to inspect our 
books, whioh they would not do. Adminis- 
tration of justice would not in the least 
be hampered if they desist from following 
a course not defined by the law. The 
oases cited by the learned Advocate- General 
have no application to the present oase. 
There was no judioial enquiry at all. Seo- 
tion 96, clause (3), of the Criminal Proce- 
dure Code do68 not apply. 

JUDGMENT. 

Chaudhuri, J. — Wo do not think that we can 
uphold the order whioh has been passed by 

(1) 19 0. 62 at p 64. 

(2) 16 lnd. Cas. 501; 39 C. 963; (1912) M. W. N. 
760; 12 M. L. T. 171; 10 A. L. J. 193; 16 0. L. J. 
231; 16 C. W. N. 865; 23 M. L. J. 32; 14 Bom. L. R< 
717; 13 Cc. L. J. 693,- 39 I. A. 163. 


INDIAN OASES. 


476 


Vol.LV!) 

PRATT V. KHPKROB. 

the learned Magistrate in this matter. The 
warrant whioh has been actually issued 
refers to an enquiry whioh is now being 

made.” . 

It is oonoeded that no enquiry is being 
made by the Magistrate and the enquiry 
whioh is therein mentioned probably refers 
to tho investigation whioh . is being made 
by the offioer appointed by the Government 
to enquire into •> the dealings with the 
Munitions Board. The warrant does not 
refer to an enquiry about to be made.” 
What was prayed for was a general search 
warrant in -respect of books and doouments 
mentioned in the petition, namely, for the 
years 1917, 1918 and 1919. The warrant 
as issued is a general warrant referring to 
all accounts, ledgers, stock-books, eto., 
oorrespondenoe and doouments whioh may 
have a bearing on the transaotiors with 
the Munitions Board, it is said that the 
order was made under section 96, olause 
3, of the Criminal Procedure Code, that is 
to Bay, when the Court considers that the 
purposes of any enquiry, trial or other 
proceedings under the Code will be served 
by a general searoh or inspection, but there 
iB no enquiry or trial or other proceeding 

under the Code. (| 

Then, as regards the Court considering” 
the matter, there is nothing stated in the 
petition about T. R. Pratt having any 
business transactions with the Munitions 
Board. It is urged that from the name 
of that firm appearing in the schedule 
to the petition, it ought to he inferred 
that there were business transactions 
between T. R. Piatt and the Munitions 
Board. We do not find that there is 
any material in the petition whioh the 
Magistrate could have considered in oon- 
neotion with the issue of a seraoh warrant 
so far as T. R. Pratt is concerned. No 
doubt, great weight is to be . attached to 
the statements made in the petition by the 
cffioer engaged in the investigation. There is 
nothing to suggest that he is not doing his 
very best in the matter and it is not the 
intention of the investigating officer to 
cause any damage to the parties namd 
in the petition. In faot the petition has 
been very oarefully worded so far as that 
is concerned. It seems to ub, however, to 
be an investigation conducted by the offioer 
(o find out what offenoe, if any, was 


committed and by whom upon inspection 
of the books and other papers, if obtainable, 
of firms whioh had business transactions 
with the Munitions Board. It is not 
suggested that this is a case under ohapter 
14 of the Criminal Procedure Code, and, 
therefore, it is unnecessary for us to deal 
with it. Reference has been made to the 
oase of Olarke v. Brojendra Ki shore 
Roy (2), but we do not think that the 
decision in that oase affeots the question 
arising in the oase before us. 

We, therefore, make the Rule absolute 
and direot that all the books and doouments 
taken from T. R. Pratt be returned to 
him forthwith, 

Newbquld, J. — As I look at the oase, the 
Rule must be made absolute on the following 
ground. That there were no materials before 
the Magistrate on which he could deoide that 
a searoh warrant should be issued. A long 
petition was presented, stating that certain 
offenoes appeared to have been committed. 
There is nothing in the petition to connect 
T. R. Pratt with these offenoes. All that is 
stated to support the application for a searoh 
warrant against him is contained in 
paragraph 17 of the petition, whioh rnns 
thus: — , 

“Enquiry is now being made into the 
offenoes mentioned above and it is essential 
for that purpose that the production of 
the books and aooounts for the years 1917, 
1918 and 1919 up to date of the firms 
stated below should be enforced by a 
searoh warrant, as for obvious reasons, 
the firms concerned are not likely . to 
produce them otherwise,” In other words, 
the Magistrate granted a searoh warrant 
simply beoaute the Police Offioer informed 
him that it was necessary. When the law 
requires the sanction of a Magistrate before 
the issue of a searoh warrant, that means 
that the Magistrate should apply his mind to 
the faots and he ought not to issue a searoh 
warrant simply beouse a Police Offioer asks 
him to do so. On this ground I agree with 
my learned brother that the order passed 
by the Magistrate is illegal and ought to 
be set aside. 

Rule made absolute, 
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ALLAH4B4D HIGH COURT. 

Criminal Revision No. 733 of 1919. 

December 10, 1919. 

Present: — Justice Sir George Knox, Kr. 

SITA RAM — Applicant 
versus 

EMPEROR — Opposite Partt. 

Par, al Code (Act SLC cf 1860J, s. 40 '4— Postal Car,}. 
Certificate — Payment to certificate holder of sum let.', 
than lint due — Appropriation of balance’— Criminal 
breach of trn.-t. 

Where in cashing Postal Cash Certificates an 
officer of the Post Office pays to the holders of the 
certificates a sum less than what is due and appro- 
priates the balance for his own use, he commits the 
offence of criminal broach of trust punishable under 
flcciion 40y of the Penal Code. [p. 476, col. 2.] 

Criminal revision against the order of the 
Sessions Judge, Gorakhpur, dated the 
22nd September 1919. 

Mr. Shiva Prasad Sinha , for the Applicant. 

JUDGMENT. — Sita Ram has filed an ap* 
plication for revision of an order passed by 
the Sessions Jndge of Gorakhpur, dated 22nd 
September 1919, whereby be has sentenced 
the said Sita Ram to undergo six months’ 
rigorous imprisonment on each of three 
separate counts. The sentences are to ran 
consecutively. They are passed under section 
40^ of the Indian Penal Code. There is also 
a ssntenoe of solitary confinement and fine. 

The grounds taken on which I am asked 
to revise are: — 

(1) Because the evidenoe does not warrant 
the oonviotion of the applicant and the 
propriety of the finding, sentence and order; 

(2) because no offence against the accused 
has in a proper view of the case been made 
out; and 

(3) that the eentenoes are nnduly severe. 

The applicant at the time the offences 

ware Committed was Sub- Post Master of 
BridgemaDganj. 8ab.Post Office. In the 
•ottree of hie offi rial work "he had to iesue 
oertain cash certificates. 

The certificates were issued at Rs. 7- 12 0. 
He was asked to enorsh them at a time 
When under eaoh certificate the holder was 
entitled to receive Rs. 8 2 6. He encashed 
the certificates and handed over R\ 7 6-6 on 
each Certificate and took a receipt to the 
effect that he was paying over Rs. 8 2 6 
while in faot he only ptid over to eaoh 
man Rs. 7 6-6. It ie contended that inas- 
much as no loss or damage has been oauaed 


to Government no offence has bean com- 
mitted nnder section 409, Now section 409 
is criminal breaoh of trust by a public 
servant, and in substance the contention fa 
that he may or may not have paid to the 
holder of the cash oertifioates less than 
they were entitled to but that he bad 
oommitted no criminal breaoh of trust sb 
far as the Government was concerned. 1 I 
fail to understand this o intention. The* 
Government had made over to the acoased 
upon eaoh of these cish Certificates the 
sum of R 9 . 8-2-6. It had given this money 
to the aooused as a trust and he had 
accepted it as a trust binding him to pay 
to eaoh certificate holder the sum of 

Rs. 8-2 6. Out of that sum he paid 7-6-6 
and there was a sum of annas 12 remaining 
with the aooused as money entrusted to him 
for the purpose of payment to the c»sh 
certificate holder. He pat anna9 12 of this 
trust money into his pocket and did not 
pay it to the holder of the cash certificate. 
So far as appears from the record, he has 
not even now paid this deficient sum to 
the complainants. That is the offence which 
the aoonsed has oommitted. He has not 
carried out the trnst reposed in him by 
the Government bat has diverted a portion 
of that trust to his own private end?* 
The learned Vakil who appears for the 
applicant has, in eapport of his contention, 
referred to the case cf Queen-Empress V. 
Ganpit Tapidas (l). That case differs very 
muoh from the one before me and can be 
easily distinguished, At the time when the 
aooused diverted a portion of the trust 
reposed in him, the date was the 26th 
June 1919. It is now all but six mouths 
since that portion of the money entrusted * 
to him for payment to the complainants bus 
been retained by the applicant. There fa 
nothing in the record to show that the 
complainants, Ram Prasad B hole and Thakurii 
consented to the retainmen!: by the aooused 
of this money. Anyhow the annas 12 which 
the Government entrusted to the aooused 
for payment to the oertifioate holders in 
part payment of the cash oertifioates hat 
not been paid to them. That money Has 
been retained by the aooused. With all 
due respect to the learned Judges Who 
decided the case referred to, l am not pro* 

• % 

(l) 10 B. 266. 
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pared to agree with them when they say 
that the appellant before them had fulfilled 
the trust reposed in him by Government. 
However, the evidence in that oase is not 
before me and there may have been some* 
thing in it whioh justified the statement. 
In the case before me I hold that the very 
faot of the aoonsed taking annas 12 and 
patting it in to his own poeket, instead of 
paying it over to the holder of the oash 
oartifioate, was a criminal breach of trust. 
I see no reason to interfere and dismiss 
the application. 

It is contended that the panishment is 
andaly severe. The panishment for an 
offenoe under section 409 may amount to 
transportation for life or to ten years’ 
rigorous imprisonment. Bearing this in 
mind, I do not find the punishment in 
this cate is unduly severe. 

Application dismissed. 


t 

CALCUTTA HIGH COURT. 

• Objmuul Appul No. 1 or 1920. 

February 27, i920. 

Present:— Sir Lancelot Sanderson, Kt., 

Chief Justice, and Mr. Justice Walmeley. ' 
MANTAJALl— Appellant 

V6TSU8 ' 

EMPEROR — Re pondbht. * 

Penal Code ( Act XLV of 1860^, s. 84 — Insanity as 
ground of exemption from criminal liability— Burden 
of proof. 

Where it is proved that an accused person has 
committed the offence of murder, the onus lies upon 
him to show • that he is exempted from criminal 
responsibility by reason of suoh unsoundness of 
mind as made him incapable of knowing the nature 
of tho act or that he was doing what was either 
wroog or contrary to law. [p 47«, cob 1.1 

It- i« not every form of unsoundness of mind that 
would exempt a person from criminal responsibility! 
it is only nnaonndness of mind whioh materially 
impairs the cognitive faculties of the mind that 
oan form aground of suoh exemption, [p. 477, col. ?j 
p. 478, ooh 1.] . . 

Criminal appeal against the order of the 
Additional Sessions Judge, Caobar. 

Babu Suresh Chandra Taluqdar , for the 
Appellant* 


Mr. On, Deputy Legal Rf membranoer. for 
the Crown. 

JUDGMENT. 

Sanderson, C. J —In this case the appel- 
lanfc was convioted of the murder of his 
wife and was sentenced to transportation 
for life. He was tried by the learned Addi- 
ftional Sessions Judge of Caohar assisted 
by two Assessors. The opinions of the 
Assessors were as follows. The first Asses- 
eor said: In my opinion the aoouaed is 
not guilty. I give him the benefit of 
doubt. It is probable that the aoonsed 
committed the murder under insanity.” The 
second Assessor said: “in my opinion tho 
aoonsed is not guilty. The acoused oommit> 
ted the murder while he was insane.” It 
appears tome that the opinions expressed 
by the Assessors are not consistent, but I 
gather from them that the Assessors were 
really cf opinion that the accused person 
murdered his wife, but that be was insane 
at the time he committed the murder. The 
learned Additional Sessions Judge has found 
that there is no doubt that the aooused 
person did murder his wife. I think the 
evidence on that point is overwhelming, 
and I agree with the oonolusion at whioh 
the learned Sessions Judge arrived on that 
point. That being so, .the learned Judge 
was right in holding that it lay upon the 
acoused to show that he was exempted from 
oriminal re sponsibility, by reason of unsound- 
Dess of mind. He examined the evidence and 
be came to the oonolusion that the accused 
bad not discharged that onus. Id my judgment 
the learned Additional Sessions Judge was 
right on the eeoond point. I q ao te from the 
decision in the oase of Queen, Empress v 
Eader Nasyer Shah < 1); ‘it must also b* borne 
in mind that it is not every form of 
unsoundness of mind that would exempt 
one from oriminal responsibility. The law 
on the .object is that laid down in eeotion 
84of f the Indian Penal Code, whioh ena.ta 
that nothing is an offe D oe whioh is done 
by a person who at the time of doing it 

by reason of unsoundness of mind is incap- 
able of knowing the nature of the aot 
cr that he is doing what is either wrong 
or contrary to law.’” Then the learned 


(1) 23 C. 604 at p. C07. 
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Judges refer to the opinions of the Judges 
given in answer to the questions put to 
them by the House of Lords in Mo- 
Naghten’s oase and point out that it is 
only unsoundness of mind whioh materially 
impairs the oognitive faculties of the mind 
that can form a ground of exemption from 
oriminal responsibility, the nature and the 
extent of the uDSoundness of mind required 
being suoh as would make the offender 
inoapable of knowing the nature of the aot, 
or that he is doing what is wrong or 
contrary to law. In the present oase, the 
allegation on behalf of the defence was 
that the accused person had been suffering 
from derangement of mind some days 
previous to the 24th of July, and the 
accused’s statement was that he saw a large 
Rakshasa (whioh I understand means a 
demon) running towards him in a threatening 
mood and so he struok him with a spear. 
Then he saw that bis wife had been 
killed. From that and other statements 
whioh. he made, I understand him to have 
meant that he thought that there was a demon 
in his wife or that his wife was a demon and 
so he struok with the spear and killed his wife. 
Whether that was really the oase depends 
almost entirely upon the accused’s own 
statement: and, having regard to the medioal 
evidence in this oase, in my judgment* 
the learned Judge was right in ooming 
to the conclusion that the aooused had 
not discharged the onus whioh lay upon 
him of showing that he was exempted 
from oriminal responsibility by reason of 
suoh unsondness of mind, as would make him 
inoapable of knowing the nature of the aot 
. or that he was doing what was either 
^ wrong or oontrary to law. 

• At the same time my learned brother 
and I are of opinion that the evidenoe 
does disolose that the aooused person was 
suffering from mental derangement of 
Borne sort at the time the aot was oornmit- 
ted: and, although we dismiss the appeal 
and oonfirm the conviction for murder and 
the sentence of transportation for life, 
whioh is the only sentence besides the 
sentenoe of death whioh the law pres- 
oribes for the offence of murder, we direot 
that the proceedings be forwarded to the 
Chief Commissioner of Assam with a oopy 
of our judgment and our recommendation 
that the oase may be- dealt with by the 


[192b 

Local Government under seotion 401 of the 
Code of Criminal Procedure in such manner 
as it thinks fit. 

Walmsley, J. — I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT, 

Criminal Revision No. 882 of 1919. 

February 6, 1920. 

Present Justice Sir George Knox, Kt. 

Musammat MAKHNI— Petitioner 

versus 

FARZAND ALI and others — Opposite 

Part.es, 

Criminal Procedure Code ( Act V of 189U» 9 - 209 — 
Case triable by Court of Session— May Utrate, whether 
can dispose of case, 

A Magistrate dealing with a case triable by a 
Court of Session is not competent to dispose of it 
himself; he must commit the accused for trial by 
that Court, [p, 479, col. 1.] 

Crimiual revision against the order of 
the Distriot Magistrate, Mirzapur, dated 
the 1st of November 1919, 

Mr. B. K. Sorabji , for the Petitioner. 

The Hon’ble Mr. Baza Ali t for the Opposite 
Parties. 

JUDGMENT. — The petitioner before me 
is one Musammat Makhni. Her prayer is 
that an order passed by the Distriot 
Magistrate of Mirzapur, whereby he dis- 
charged five aooused persons before him, per- 
sons aooused of an offence under seotion 330, 
Indian Penal Code, may be revised, and a 
further enquiry directed. One of the persons 
aooused is Farzand Ali, who is described as 
being a petty Zemindar of Mauza Manikpura. 
The others are persons more or less connect- 
ed with the Polioe, and one of them is 
Abu Muhammad Khan, the Sub-Inspector 
in oharge of Thana Ahraura. 

The oharge made against the accused 
is a serious one, namely, of having beaten 
Musammat Makhni, oausing hurt to her to 
extort a confession and to compel restora- 
tion of property alleged to have been 
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stolen by her. The offence is triable by 
the Coart of Session. 

The District Magistrate held a oarefal 
enquiry but came to the conclusion whioh 
•he thus records in his order:— 

That one or more of the acoused ill- 
treated the woman and that all of them 
know what 'happened seems to be not at 
all . improbable ; and they are lucky, in view 
of the unexplained injuries, not to find 

themselves in the dock 'of the Sessions 
Court. ” 


Still he came to the oonolusion that 
there was not a oase to go before the 
Court of Session. The evidence did not 
seeni to him such as would justify a 
oonviotion that the proseoation evidence 
was not free from taint. He, therefore, dis- 
charged the accused under section 209 of 
the Code of Criminal Procedure. 


. ^ purposely abstain from pronouncing an 
view whatever regarding the evidenoe 
When the oase was first before me, one o 
the contentions was that the provisions o: 
section 209 of the Criminal Procedure Codi 
had not been fulfilled and that the Magis 
trate was not competent to pass an ordei 
of discharge until he had fulfilled thi 
conditions laid down there, and the con 
tention was that there was still furthei 
evidenoe whioh the learned Magistrate oughl 
to have sent for, oalled and examined. ] 
accordingly asked what was this evidenoe 
and what was its nature. A petition has 
been put before me that there are two 
witnesses; their names and the nature o! 
thqir evidenoe have been put in writing. 
1 have, on several occasions, commented 
upon the inadvisability of Magistrates deal- 
ing with oases triable by the Court of 
Session, and taking upon themselves to 
oome to a conclusion upon the evidenoe 
before them, and this oase is certainly an 
illustration of that danger. The District 
Magistrate, who wo* not intended by the 

Code of Criminal Procedure to try a case 

triable by the (four* of Session only, has 
considered it probable that some offence 
was committed upon this woman and that 
the accused know all tfbout it more or 
less. It was eminently a oase for trial by 
the Court of Session, who is considered an 
offlier more experienced in dealing} with 


criminal cases and who is generally an 
officer of higher standing than the Magis- 
trate of the district. The District Magis- 
trate justifies his aotion in the present 
oase by saying that one or two of the 
acoused were persons of standing, who 
ought not to be harassed by oases that 
proolaim m the evidenoe before him I hat 
they are cases whioh are false, vindictive 
or fnvolou 8 . Ho seems to have , over- 
ooked that if a person does bring a case of 
that kind, the law provides . means whereby 
he can be brought to account. Musommat 
Makbni and her advisers must have 
known that if the Sessions Court should 
find a case of this kind to be of that 
nature, there is a strong probability that 
punishment will overtake them. As I said 
before, I do not pronounce the slightest 
opinion as to whether the Magistrate was 

right m what he said or whether Musammat 
Makhn, , 8 C p , s not abIe , 0 proye the 

offence she alleges. The beating j ' 0 f a 
woman, as described in the evidence, is a 
very serious offence and the bringing of 
a false case against a Sub- Inspector of 
Police and a Zemindar is an equally serious 
matter It is a oase for the Sessions Conrt 
to decide. I set aside the order of dis- 
oharge and return the case to the District 

Magistrate of Mirzapur to proceed with 
it aooordmg to law. 

Order set aside . 


I LAHORE HIGH COURT. 
Criminal Appeal No. 575 op 1919, 
November 3, 1919. 

. Present:— Mr. Justice Shadi Lai and 

Mr. Jnstioe Wilberforoe. 

KESAR DIN— Conviot— Appellant 

versus ' • 

EMPEROR — Prosecutor— Respondent 

Penal Code (Act XLV of’ lfifio) 0 

Murder — Dhatura voisonina infantfJL 302—* 

Initiation of intention, how to bo ^ 

Itt oases of dhatura poiaonlmr it n i 
Beoeasary to asoertaia the object with ll' T Z 
Mature was administered, -and the best indicator 
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of the intention of the offender can be gathered 
from tho ainouut of dhatura administered. 

Appeal from the order of the Sessions 
Judge, Jhelum, dated the 21st August 19.9, 

convicting the appellant, 

Lala Aful Ohani t R. S., Publio Prosecutor, 

for the Respondent. 

JU DGMENT. — The Sessions Judge of Jhe- 
lum, agreeing with the unanimous opinion 
of the Assessors, has sentenced the appellant 
Kesar Din to be hanged for the murder of 
one Gopi Chand and his wife by adminis- 
tration of dhatura . He has submitted an 
appeal through the Jail and his sentence is be- 
fore uS for confirmation. 

It appears that Gopi Chand and his 
wife were mnoh disappointed that they 
were childless and bad made pilgrimages 
to find a remedy for their misfortune. 
Daring one of these pilgrimages they met 
the present aooused, who is a resident of the 
District of Unao. Towards the end of May 
last he paid them a visit at their home at 
Chakwal and stayed with them for some 10 
days. The proseoution oase is that on the 
night of the 2nd June he administered 
dhatura for the purpose of robbery and 
fled as he was disturbed before he had 
obtained ail the jewels which he desired. 
It appears that the murdered *oman had 
not beoome unconscious as he thonght, and 
raised an alarm as he was removing a 
jewel from her arms. Neighbours came and 
found Gopi Chand and his wife both un- 
eonssious and called in at oeoj an Assistant 
Surgeon, who did whatever was possible, but 
Gopi Chand died at day break and his wife 
on the following afternoon. A report was 
made at onoe at the thani and a full des- 
cription was given of the culprit whose 
name was unknown. He was arrested on 
the following evening at Chuha Saidan 
Shah, He was carrying at that time tolas 
of dhatura seeds. 
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independent evidence. He was brought back 
to Chakwal with his face concealed. There 
is no reason whatever to distrust the truth 
of the witnesses’ statement. There oan also 
he no doubt that the accused administered a 
large amount of dhatura to both the deoeased. 
This i is proved by the medical evidence, 
and the fact that he was still carrying 
dhatura with him when arrested supplies 
good corroboration. 

The only question remaining, therefore, 
is with what objeot dhatura was administered. 
In such oases its use may be merely in order 
to facilitate the commission of robbery and 
it does not per se and necessarily import 
contemplation of the victim’s death as a means 
towards, or as incidental to, the main end 
of robbery, as is remarked by PiowdeD, J., 
in Fir a v. Empress (l). In every oase, 
however, of this description the cir- 
cumstances of the particular ease mu9t be 
taken into consideration and the b?st indi- 
cation of the intention of the offender can 
b 3 gathered from the amount of dhatura 
wbioh he administers [Emperor v. Quttli 
(2)]. In the present oase it is clear that a 
very large amount of dhatura was adminis- 
tered to the victims, as in spite of immediate 
roedioal assistance neither of them recovered. 
We think that there can he no doubt that tbp 
appellant hoped that the successful termina,- 
tion of his crime would be facilitated by 
the death of his viotims and the subsequent 
difficulty cf tracing him with the help only 
of persons little acquainted with him. 

We agree with the decision of the 
Sessions Judge and the Assessors and dis- 
missing the appeal confirm the. sentence 
of death. 

Appeal dismissed. 

(1) 28 P. R. 1881 Cr. 

(2 1 1 Ind. Caa. 765; 31 A. 148; 6 A. L. J. 129; 9Cr. 
L. J* 383, 
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There oan be no doubt whatever that Gopi 
Chand’s guest caused his death and that of 
his wife, and the only questions for decision in 
this oase are whether the appellant wa9 that 
guest, and whether he administered dhatura 
with the intention of oausing death or such 
bodily injury as he knew to be • likely to 
cause death.. As for .the identification of 
appellant there was a large amount of • 
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AMOLAKSAO V, EKNATH. 

Nagpur judicial commissioner’s 

COURT. 

• Seqond Civil Appeal No. 30 of 1920. 

February 14, 1920. 

Present : — Mr. Kotval, A. J. C. 
AMOLAKSAO — Plaintiff— Appellant 

*' • , • • versus - 

EKNATH — Dbfjndant — Respondent. 

Civil Procedure' Code (Act V of 1C0S^, s. 60 — Agri. 
culturist transferring his land on lease or mortgage, 
effect of — Property , whether attachable — Appeal, second 
— PUa abandoned in Appellate Court, whether alloxo . 
able in second appeal. 


A person does not cease to be an agriculturist 
merely because he transfers his land by lease or 
mortgage: ho still continues to be an agriculturist 
ahd his property is protected from attachment. 

f * • 

A plea taken in the trial Court but abandoned 
in the first Appellate Court cannot be entertained 
in sdcofid appeal, especially where such plea depends 
for its decision upon a question of fact. 

a Appeal against the decree of (he Addi- 
tional District Judge, Nag par, in Civil 
Appeal No. 105 of 1919, deoided on the 13th 
September 1919. 

, Mr. W % R. Purariik , for the Appellant. 

JUDGMENT. — The respondent Eknath is 
the tenatnt of certain absolute occupancy 
land. Amolaksao let the land to Ernath 
for the year 1326. Eknath failed to pay 
the rent and Amolaksao obtained a decree 
against him for . the same. In execution 
Amolaksao attached two houses blonging 
to Eknath. Eknath pleaded that they 
tould not be attached and sold, as he was 
an agriculturist. Amolaksao’s reply was 
that Eknath was not an agriculturist, since 
his land was leased to himself and on the 
expiry of the lease was to bs made over 
to Eknath’s mortgagee JhiblU. The lower 
Courts have rejected Amolaksao’ s contention.. 

, In this Court the same contention is 
repeated. No authority is oited in support 
of it. In my opinion an agriculturist who 
makes a transfer of his laud by lease or 
mortgage does not cease to be an agriculturist. 
It is argued that au agriculturist who 
puts himself in such a position that he 
will be nnabls to cultivate his land per- 
sonally for a long tims ceases ha an 
agriculturist. I c*nust agree to this broad 
proposition. It has not basn stnwj in 
tbia case that as a mittsr of fast Exuatb 
has, from the nature of the transfers 
mad# hy him, pat himself in sash a position, 

Eknath is the present tenant of the holding 
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and (he lease and mortgage might terminate 
at any moment, whatever conditions they 
may be given od, by surrender, forfeiture, 
redemption or otherwise. 

A plea was taken in the first Court 
that in aoy case one house would • have 
sufficed for Eknath’s wants . as an agri- 
culturist. It is nrged that neither of the 
lower Courfs have taken any notice of 
this plea. From the grounds of appeal in 
the lower Appellate Court it appears that 
the plea was given np in that Court; 
that is also why the lower Appellate Court 
makes no mention of it. This objection, 
which depends upon the deoision of a 
question of faot, cannot now ba entertained. 

The appeal fails and is dismissed without 
notioe to the respondent. 

Appeal dismissed . 
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OUDH JUDICIAL COMMISSIONER’S' 

•COURT. 

First Civil Appeal No. 38 op 1918. 

December 18, 1919. 

Present: — Mr. Stuart, A. J. O., and 
Pandit Kanhaiya Lai, A. J. O. 

Rai Saheb Babu BISHAMBHAR NATH 

' — Db?ENDANT-^A?PELLANT . J 

versus . 

Lola GIRDHARI LAL and oihers— i 
Plaintiffs — Respondents, t 

Civil Procedure Code (Act V of 19081, *. 6* 0. 
IX, r. 9, 0. XXI, r. 54— Suit dismissed for default — • 
Restoration on application by one of several plaintiffs 
— Restoration , whether in favour of all —Attachment-^ 
Sale— Mortgage subsequent to attachment , validity of— 
Rights of purchasers, whet her affected. 


— — ui toe Uivil 

Procedure Code, setting aside an order dismissing a 

suit for default made on the application of .some 
of sevoral plaintiffs, may operate in favour of all 
of them, as the Court setting aside the order mav 
direct, [p .483, col. I.] r ma f 

Where after a complete and valid attachment fa 
made and an order passed under rule 64, Order XXI 

°l Pr "? edu . ro C? de » a mortgage is effected 

properties in depute by the judgment- 
debtor, ihe mortgage cannot prevail Jover the right* 
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acquired by purchasers at the sale of such property 
effected iu pursuance of the attachment, a i section 
64 of the Code renders void all rights acquired 
ubsequent to the attachment, [p. 481, cols 1 & 2.] 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 26th March 
1918. 

Mr. John Jackson and Chaudhri Bam 
Bharose Lil, for the Appellant. 

The Hon’able Syed Waiir Han in, Babu 
Bam CJhandra and Lala Parbhu Dayal Bastogi , 
for Respondents Nos. 1 and 2 

Mr. Ryder Husain and Rai Bahadur Babu 
Nagendro Nath Ghoshal, for Respondents 
Nos. 3/1 to 3/3. 

JUDGMENT. — Girdhari Lai, Panna Lai 
and Rani Sharafunnisa filed a suit against 
Bishambar Nath for a declaration that cer- 
tain villages were not liable to sale in 
execution of a decree obtained by the latter 
against Ram Singb. The deoree in question 
was obtained on foot of a mortgage made by 
Ram Singh in favour of Bishambar Nath. 
The mortgage comprised three villages, 
Allahdadpur, Mohammadpur and Akhyapur. 
Girdhari Lai and Panna Lai claim to have 
purchased the villages Allahdadpur and 
Muhammadpur in execution of a simple deoree 
for money. Rani Sharafunnisa olaims to 
have purchased the village Akhyapur in 
execution of the same deoree. Their allega- 
tion was that the mortgage in question was 
effected after the said properties had been 
attached in execution of the above deoree 
and the mortgage was consequently void and 
inoperative. 

. The suit was dismissed for default on the 
18th June 1917. On the2?th June 1917 an 
application was filed for the restoration of the 
suit to the file. The application purported to 
have been made by Girdhari Lai, Panna 
Lai and others, plaintiffs; but was signed by 
Girdhari Lai and Panna Lai only, the latter 
being also called Basant Rai. On the 6th 
August 1917 this application was allowed with 
the reservation that the order would take 
effect in favour of Rani. Sharafunnisa, so 
far as her interests were joint with those 
of Girdhari Lai and Panna Lai but not so 
far as she had a separate and independent 
interest in any property in dispute inasmuch 
as no application for restoration had been 
made on her bahalf. Thp learned Subordi- 
nate Judge passed the ab >ve order on the 
assumption that the only- applicants were 
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Girdhari Lai and Basant Rai, who had 
signed the petition. 

On the 10th September 1917 Bishambar 
Nath filed an application in the execution 
proceeding arising out of his deoree, asking 
that the sale of the village Akhyapur should 
be proceeded with as the suit of Rani 
Sharafunnisa had been dismissed for default. 
Rani Sharafunnisa opposed that application, 
stating that the suit had been restored to 
the file on the application of the plaintiffs 
on the 6th August 1917 and that the order of 
restoration was effective in regard to her 
portion of that claim. She was apparently 
under a misapprehension as to the nature of 
the order passed on the 6th August 1917. On 
the 19th November 1917 the learned Sub- 
ordinate Judge, before whom the ex9oution 
proceeding was pending, held that the order 
of restoration did not operate in favour of 
Rani Sharafunnisa in regard to village 
Akhyapur. He accordingly directed that the 
sale of that village be proceeded with. 

On the 3rd December 1917 Rani Sharaf- 
unnisa made an application for review of the 
order of the 6th August 1917 under Order 
47, rule 1, of the Code of Civil Procedure, or 
for its. rectification under section 151 of that 
Code and prayed in the alternative for the re- 
storation of her suit to the file under Order IX,- 
rules 9 and 10, of the Code, read with seotion 
5 of the Indian Limitation Aot. This 
application was granted by the Court below 
so far as it related to the rectification of 
the order of the 6th August 1917 under 
seotion 151 of the Code of Civil Procedure, 
and the propriety of that order forms 
one of the grounds of this appeal and it 
also the subject of a miscellaneous proceed- 
ing in revision. 

Having restored this suit to the file, the 
learned Subordinate Judge proceeded to 
decide it on the merits and decreed the 
claim. His finding is that the mortgage in 
question was made after the properties com- 
prised in the mortgage had been attached 
before judgment in satisfaction of the 
claim, which culminated in a deoree in execu- 
tion of which the plaintiffs have purchased 
the said properties. 

The first point for consideration in this 
appeal is whether the suit was properly 
restored to the 61e 60 far as the interest of 
Rani Sharafunnisa was concerned. Rani 
Sharafunnisa was one of the plaintiff*! nod' 
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though her interest was confined to a portion 
of tha property claimed, the threatened 
sale of that property, along with the other 
properties olaimed by the other two plaintiffs 
in execution of the decree obtained by 
Bishambar Nath against Ram Singh, gave 
her a common cause of action to file a suit 
with them. Order I, rule 1 of the Code of 
Civil Procedure, allows all persons to be 
joined in one Buit as oo- plaintiffs, in whom 
any right to relief in respect of or arising 
out of the same aot or transaction or 
series of acts or transactions is alleged to 
exist, whether jointly, severally or in the 
alternative, where if suoh persons brought 
separate suits, any common question of law 
or faot would arise. Where there are 
more plaintiffs than one, Order IX, rule 10, 
permits one or mere of them to repreient 
the remainder, though the latter may not 
appear at any of the hearings. When an 
order dismissing a suit for default is set 
aside under Order IX, rule 9, suoh order 
may operate in favour of all the plaintiffs, 
as the Court eetting aside the order cf 
dismissal may direct. Thera is evidence to 
show that Rani Sharafunnissa had agreed 
with her co-plaintiffs that the latter should 
proseoute the claim on her behalf and that 
she would pay them one-third of the oosts 
which may be inourred in connection there* 
with. The evidence of Raja Abul Hasan 
Khan, the husband cf Rani Sharafunnisa, 
shows that he paid Rs. 3C0 to Girdhari 
Lai on that acoount at the instance of Khan 
Bahadur Buniyad Husain, the father of the 
lady, who mentioned to him the terms 
of the agreement above referred to. The 
Court below believed his statement and we 
see no reason to take a different view. 

When the suit was dismissed for default, 
it was open to Rani Sharafunnisa to have 
made a separate application for its restoration 
to the file or to have allowed her co- 
plaintiffs to move the Court for the purpose. 
On the 6th August 1917 the Court restored 
the suit to the file so far as the joint 
interest of all the three plaintiffs was 
affeoted but refused to restore it so far as 
the separate interest of Rani Sharafunnisa 
was oonoerned. When it was subsequently 
disoovered that there had been an agree* 
ment between the Rani and the other 
plaintiffs, whereby the latter were authorised 
to represent her in the suit, and that the 


application purported to have been made b y 
them on behalf of all, the Court very rightl y 
varied its previous order and allowed th e 
entire suit to be re-heard. The Rani wa a 
a pardanashin lady who in the ordinary 
circumstances would have to depend largely 
for the proseoution of her interest on her 
servants or relations. In the present instance 
she depended on the plaintiffs. She treated 
the application made by the plaintiffs for 
the restoration of the suit to the file and 
the order passed thereon as operating to her 
benefit and when she disoovered that that 
was not so, she took legal advioe and made 
the application of the 3rd December 1917 
which the Court below granted. Whether 
her application is treated as an application 
under Order XLVII, rule 1, of the Code of 
Civil Prcoedure or an application under 
section 151 of the Code, there is sufficient 
reason to excuse the delay, and the order 
of the Court below is thoroughly justified. 
If she was not a party to the application 
of the 27th June 1917, she could not have 
applied for a review of the order passed 
on that application, and in the event the 
order passed could be varied under section 
151 of the Code of Civil Procedure so as to 
allow the restoration to operate in her favour, 
because the ground on whioh the dismissal 
was set aside was in view of the above agree* 
ment oommon. If she is treated to have 
been a party to that petition, the order 
passed thereon could be varied on review 
under Order XLVII, rule 1, of the Code of 
Civil Procedure read with section 5 of tha 
Indian Limitation Aot. In either view the 
contention of the learned Counsel for the 
defendant* appellant, anent the propriety of 
that' order, cannot be challenged. 

The next point raised in this appeal is 
whether a completed and valid attachment 
of the disputed property had been made 
before the mortgage in question was obtain- 
ed by the defendant appellant. During 
the pendenoy of the suit filed by Abdul 
Majid Khan against Ram Singh for the 
recovery of the money due to him, an 
application was made by the former on the 
23rd May 1912, purporting to he under 

Order XK XIX, rule 1, of the Code of Civil 

Procedure for the attachment of the villages 
in dispute. The Court, before whioh the 
suit was pending, ordered an attachment to 
issue, and in pursuance of that order, a 
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prohibitory order was issued to Ram. Singh, 
restraining him from transferring or oharg- 
iog the' disputed property by sale, gift or 
otherwise until the further order of the 
Court and prohibiting all other persons 
receiving the same by purchase or otherwise. 
A copy of this order was affited on a 
conspicuous place in each of the villages 
sought to be attaohed and on the door of 
the Court house. A servant of Rim Singh, 
whose name doe3 not appear from the 
report of the process-server, was also served 
with the copy of that order; and the 
attachment was proclaimed throughout the 
villages in question in a loud voice. It 
is probable that Ram Singh was not present 
or tracsable when the process server, to 
whom the attachment was entrusted, went 
to the villages in question. The report of 
the prooesa- server (Exhibit 7), which has not 
been challenged, is sufficient to show that 
the order of attachment was properly 
oarried out in the manner required by law. 
To that report a list of the property 
attaohed was also appended. A vernacular 
order, purporting to have besn passed by 
the Subordinate Judge on the application 
for attachment, ha9 baen referred to show 
that only the issue of a temporary injuno* 
turn under Order XXXtX, rule I, of the Code 
of Civil Procedure was intended, but that 
order was apparently written under some, 
misapprehension abd cannot be deemed to 
prevail over the order which the learned 
Subordinate Judge wrote with his own 
hand in English directing the attachment 
to issue. The omission to issue a notice 
was nothing more than an irregularity 
which could have justified Ram Singh in 
moving the Court to discharge that order 
or asking a higher Court to set it aside. 
The order having been passed and oarried 
oat in the manner required by Order XXI, 
rule 54i, read with Order XXXVIII, rule 7, of 
the Code of Civil Procedure, the mortgage 
made by Ram Singh after that attachment 
had been made cannot be held to prevail 
over the rights acquired by the plaintiffs- 
raspondents at the sale effected in pursuance 
of that attachment. Order XXXVIII, rule 10, 
protects the rights of pereons not parties to 
the suit, which existed prior to the attach- 
ment. All rights acquired subsequent to the 
attachment are void as against all olaims 
enforceable under the attachment under 


section 64 of the Code of Civil Procedure . 
The reference to a wrong rule in the 
application for attachment is of no oonse- 
quenoe, because the contents of the appli- 
cation thawed that it was an application 
for attachment before judgment; and it was 
dealt with as suoh. The procadure adopted 
in enforcement of the order passed on that 
petition was that prescribed for the making 
of an attachment before judgment. It is 
immaterial whether the defendant- appellant 
acted in good faith. He has aoqnired no 
rights which can be enforoed against the 
olaims arising out of the attachment. 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed. 


PATNA HIGH COURT. 
Miscellaneous Second Civil Appeal No. 129 

of 1919. 

May 16, 1919. 

Fresent:— Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Jastioe Coatte. 

BRIJ MOHAN PATHAK — Appellant 

versus 

DEOBHAJAN PATHAK — RBSPOSfPEitT. 

Civil Procedure Code ( Act V of-1908J, O. XU, r. 2*, 
0. XLIII, r. 1 (u) — Appeal — Remand, order of, fo t 
rc-dccision, nature of — Appeal , whether lies. 

The case contemplated by rule 23 of Order XLI 
of tho Civil Procedure Code is a cAse where the 
Court from whose decree the appeal is preferred 
has disposed of the suit upon a preliminary point 
and the decree is reversed on appeal, and not a 
caso decided upon the whole evidence and upon nil 
the issues which were raised. Where in the latter 
case an Appellate Court conoludes that the trial 
Court has allocated the burden of proving a par- 
ticular issue on the wrong party and remands the 
case for re-trial in the light of the evidence 
already taken and authorises the taking of fresh 
evidence, the rule has no application, and conse- 
quently the order of remand is not appealable. £p> 
4i5, cols. 1 A 2.] 

Appeal from a decision of the District 
J udge, Gaya. 

Mr. 5. N. Dutt, for the Appellant. 

JUDGMENT.— In this oase the plaintiff* 
brought a suit for recovery of possession 
of certain property, basing their claim upon 
a Kobala granted by the landlord. Tbs 
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defendant, who had deprived them of their 
possession, relied upon a Kobala granted by 
the sons of the landlord. When the oase 
same before the Mnnsif, one of the questions 
was whether the landlord at the time he 
granted the Kobala to the plaintiffs was of 
sound mind. The Mnnsif, potting the odor 
on the defendant, oame to the oonolnsion 
that it had not been proved that he was of 
nnsonnd mind at the time when he exeont- 
ed the Kobala. The oase oame on appeal 
to the Distriot Judge, who oame to the 
conclusion that the Mnnsif had plaoed the 
onus on the wrong party. Then instead of 
deciding the oase, aooording to the law 
whioh he laid down, upon the evidence 
already takeD, the District Judge remanded 
the case to the Mnnsif for further trial up- 
on the issue of the sanity of the plaintiffs’ 
landlord and directed the Munsif to pass 
judgment in the light of the whole of the 
evidence including further evidence which 
he was authorised to take. The plaintiffs 
have appealed to this Court from that order 
of the District Judge and the question has 
been raised whether an appeal lies from such 
an order, Jt is contended on behalf of the 
plaintiffs that the ease is oovered by 
Order XL1II, rule 1 (u), whioh allows an 
appeal from an order under Order XLI, rule 
23, remanding the oase where an appeal 
would lie from the deoree of the Appellate 
Court, Undoubtedly an appeal would lie 
from the deoree of the Appellate Court had 
the Appellate Court dealt ' with the oase 
itself and passed a deoree on appeal, but 
turning to Order XLI, rule 23, it is perfectly 
olear that the oase there oontemplated is 
a oase where the Court from whose deoree 
the appeal is preferred has disposed of 
the suit upon a preliminary point and 
the dtoree is reversed on appeal. In euoh 
a oase the Appellate Court may, if it 
thinks fit, by order remand the oase and 
direot what issue or issues shall be tried 
in the oase so remanded and give direotions 
to re- admit the suit under its original 
number and order the lower Court to pro- 
ceed to determine the suit. This was 
merely not a oase decided by the lower 
Court upon a preliminary point. It was 
deoided upon the whole evidence and upon 
all the issues which were raised and the 
Conrt oaipe to a definite conclusion, not 
tipou any preliminary point, but on ques- 


tions of fact whioh were raised in the 
oase. It appears to us, therefore, that in 
remanding this oase .in the manner the 
Distriot Judge did, direoting the lower 
Court to retry the oase and record farther 
evidenoe, the District Judge was certainly 
not aofcing under Order XLI, rule 23. There- 
fore, it follows that in so far as the plaint- 
iffs are seeking to appeal on the ground 
that the order made by the Distriot Judge 
remanding the oase oomes within the pro- 
visions of Order XLI, rule 23, they must fail. 
This appeal oannot, therefore, be entertain 
ed. 

We have been asked by the learned 
Counsel for the plaintiffs to treat the oa 96 
as though it were an application for revi- 
sion. It does not appear to U9 that this is 
a oase in whioh we should make that 
order at the present moment. It is open 
to the plaintiffs, if they should be ho mind- 
ed, to file a petition asking the Court to 
revise the order made by the Distriot 
Judg? on the ground that he had no jaris- 
diotion to make it. If and when that ap- 
plication is presented, we will then oonsider 
whether the time for making suoh an ap- 
plication should be extended iu the parfciou- 
lar oiroumetanoes of this oase. We are not 
in a position at present to deal with that 
point, and, therefore, make no order suoh 
as that whioh is asked for. 

Appeal rejected. 


OUDH JUDICIAL COMMISSIONER’S' 

COURT. 

Ex <0(JTI0N 0? DECREE Ap?E iL No. 6 OF 1919, 

Maroh 2/, 1919. 

Preient: — Pandit Kaubaiya Lai, A. J. C. - 
L1L BASANT SINCE — JcDGiiexT Debtor 

— Appellant 

t er$H8 

LAL SRIPAT SINGH— DiOREi-HoLDSR 

— Re»PO <uent.. 

LimitaHon Act (IX of 190^, 8ch T, Arts. 163, 181, 
182 -Cunt Procedure Code ( Act V of 190V, « 68 
3ch III -Etecation of decree -Sale of ancestral land 
— Collector , power of^Court, whether can send bach 
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papers to Collector ajter failure of latter to effect sale 
— Application , whether necessary —Limitation appli- 
cable. 

When the proceedings connected with a sale are 
transferred to a Collector, the Collector has full 
power to proceed with the sale or to adopt any of 
the methods laid down in Schedule III of the Code 
of Civil Procedure for the satisfaction of the decree 
transferred to him for execution. If he fails in 
effecting a sale of the property, it is open to him 
to return the papers, but it is equally open to the 
Court which passed the decree to send back the 
papers, if the reason which prevented the sale was 
not such as to operate as a complete impediment to 
the execution of the decree. In sending back the 
papers to the Collector, the Court merely enforces 
what it has already ordered and no fresh applica- 
tion for execution is necessary. 

An application to send the papers back to the 
Collector is governed by Article 181 or 182 of 
Schedule I to the Limitation Act, according as it 
may be for the continuance of the previous execu- 
tion proceeding or for taking a step-in-aid of 
execution, and not by Article 163. 

Appeal against the order of the District 
Judge, Rae Bareli, dated the 6th December 
1918, upholding the order of the Assistant 
Colleotor, 1st Claes, Partabgarh, dated the 
28th September 1918. 

Syed Ali Mohammad , for the Appellant. 

Messrs. P. Kaul and Seetla Prasad , for 
the Respondent. 

JUDGMENT. — In execution of a decree 
for arrears of profits certain landed property 
belonging to the judgment debtor was 
attached and an order was passed for its 
sale. The property was anoestal within 
the meaning of the notification issued by the 
Looal Government under seotion 68 of the 
Ooqe of Civil Procedure. The proceedings 
eonneoted with the sale were, therefore, 
transferred to the Colleotor. On the date 
fixed for the sale by the Colleotor no bidder 
turned up. The Colleotor thereupon directed 
the papers to be returned to the Revenue 
Court. 

The deoree-holder subsequently applied 
to the Assistant Colleotor, who had passed 
the decree and directed the sale of the 
attached property, to send hack the papers 
to the Colleotor with a direction that a 
fresh proclamation for sale should he 
issued. The Assistant Colleotor allowed that 
application. 

The contention of the learned Counsel who 
appears for the judgment-debtor- appellant 
is that the Assistant Colleotor had no power 
to send back the papers to the Colleotor 


until he was moved for the purpose by an 
application for the execution of the deoree 
in the form required by law. It is further 
ocntended that if the application made by 
the deoree-holder be treated as an applioa- 
tion for revival, it was barred by Article 163 
of the Indian Limitation Act. 

Neither of these contentions is, however, 
entitled to aDy force. When the prooeedings 
oonneoted with a sale are transferred to a 
Colleotor, the Colleotor has full power to 
proceed with the sale or to adopt any of 
the methods laid down in Schedule III of 
the Code of Civil Prccadure for the satis* 
faction of the deoree transferred to him 
for execution. If he fails in effecting a 
sale of the property, it is open to him to 
return the papers, but it is equally open to 
the Court wbioh passed the deoree to send 
back the papers, if the reason whioh pre- 
vented the sale was not suoh as to operate 
as a oomplete impediment to the execution 
of the deoree. In sending baok the papers 
to the Colleotor, the Court was merely 
enforcing what it had already ordered and 
no fresh application for exeoution was 
neoeseary. An application of that kind is 
governed by Article 181 or Artiole 182 of 
the Indian Limitation Act, according as it 
may be for tbe continuance of the previous 
exeoution proceeding or for taking a step- 
in aid of execution, and not by Artiole 163. 

The appeal is, therefore, ' dismissed with 
oosts. 

Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Allahabad HiqhCcdrt. 

June 26, 1919. 

Present : — Viscount Haldane, Lord 
Buokmaster and Lord Dunedin. 
Ohaudhri SATGUR PRASAD— Defendant 

— Appellant 
tersus 

Lola RAJ KISHORE LAL and others— 

Plaintiffs— Respondents. 

Adverse possession^ whether question of law 
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fact — Hindu Law — Widow, asserting full possession— 
Reversioners, position of. 

The question whether possession is adverse or 
permissive may often be one of legal inference 
from doouments, concurrent findings on which of tho 
lower Courts will not be binding on the Privy 
Council, [p. 489, col. ?.] 

Where a Hindu widow is in exclusive possession 
of her husband's property as his heir, and openly 
asserts her title to exclusive possession of the pro- 
perty, and publicly obtains mutation of names in 
respect of that property, her possession is adverse 
to the reversioners, and is not possession in lieu 
of maintenance, [p. 490, col. 1.] 

Appeal from a deoree of the Allahabad 
High Court, dated July 13, 1911, affirm- 
ing a deoree of the Subordinate Judge, 
Gorakhpur. 

FACTS. — This suit was brought by the 
reversioners of two Hindu brothers to re- 
cover from the defendants oertain property 
formerly held by Dilla Knnwari, a widow 
of the surviving brother. Dilla Kunwari’s 
husband died in 1851; in 1851, on the 
death of her husband’s surviving brother, 
she obtained possession of a moiety of her 
husband’s property: she died in 1895. 

The only substantial question in the 
oase was whether her possession was ad- 
verse to that of the reversioners or whe- 
ther, as oontended by the plaintiffs, she 
had been all along allowed to remain in 
possession in lieu of maintenance. The 
High Court (Sir H. Richards, 0. J„ and 
P, 0. Banerji, J.) affirming the Subordinate 
Judge of Gorakhpur adopted the seoond 
view, and refused leave to appeal on the 

ground that the question was purely one of 
fact. 

The Board granted speoial leave to appeal. 

Sir W. Garth, for the Appellant. 

Mr. BeOruviher, K. 0., and Dr. Abdul 
Majid, for the Respondents. 

Sir IT. Garth, for the Appellant.— The 
plaintiffs’ claim is long since barred by limi- 
tation. The High Court have erred in holding 
that Dilla Knnwari held in lieu of mainten- 
anoe and by permission:' it is clear from 
the evidenoe and especially from the 
doouments that throughout she set up her 
own title. When a Hindu widow openly 
asserts, as here, an absolute title, a suit 
by the reversioners of her husband is 
barred after the statutory period of 12 years: 


Lachhan Runwar v. Anant Singh (1), Sham 
Koer v. Bah Koer (2). 

Mr. BeQruyther , K. 0., for tho Respond- 
ents. — The question whether Dilla Kunwari’s 
possession was adverse or permissive is one 
of fact and is no longer open; we have 
oonourreDt findings in our favour. The 
possession of Dilla not being adverse, time 
did not run against the reversioners till her 
death in 1895: Srinath Gangopadhya v. Makes 
Chandra Roy ( 3 ). 

Sir IF. Garth , in reply.— The question is 
not really one of faot, it is a question of 
the construction of doouments and the 
proper inferences to be drawn from those 
doouments and from the admitted facts; it 
is essentially a question of law. The 
High Court oame to a wrong conclusion, 
and the Board are not bound by their 
deoisiou. 


JUDGMENT. 

Viscount Haldanb.-- This is an appeal 
from a judgment of the High Court of 
Allahabad, affirming the oonolusion come 
to by the Subordinate Judge of Gorakhpur. 
The only question of substaroe is when 
time began to run under the Indian Limi- 
tation Act against a claim to recover 
possession made by the first respondent. 
The property in dispute was held by a 
Hindu lady oalled Dilla Knnwari, She 
died in 1895, and the controversy turns 
on whether her possession was that of one 
olaimiDg adversely as against any other 
title, or whether, as the Courts below have 
held, that possession was not adverse but 
under licenoe from or by permission of 
the predecessors- in title of the first re- 
spondent, a licence or permission granted 
during the lady’s lifetime, in order to 
afford her the maintenance which she 
claimed as a widow. In that case time 
did not begin to run against his claim 
until she died in 1895, and the Limita- 
tion Aot has not operated so as to defeat 
this action. 


(1)22 I. A. 25; 6 M. L.J. 1 (P. 0.);22 0. 445, 
Rafique & Jack No. 1367; 6 Sar. P. 0. J. 623 1 

(21 29 I. A. 132; 29 0. 064 (P. 0.) ; 0 0. W. N. 661, 4 * 
Bom. L. R. 647, 8 Sar. P. 0. J. 280. t V , 

(3) 4 B. L. R. (P. B.) 3; 12 W. R. (P. B.) 14, 
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. It will be convenient, in order to make the situation of the parties intelligible, to 
set out the pedigree in a table:— 


Sewak Bam. 

I 

Mansa Ram, 


Har Parplunl, 


r 

Bhawani Dayal 
(died 1851;, 


r 

Kisheii 

Kunwari 

(widow), 

I 

Jadunath 
Kunwari 
(died 1895, 
daughter) 

I 

Jagaraath 

(daughter) 

L 


'l 

Dilla Kunwari 
(died 1885, 
widow). 


MCRLIDHAR (Common Ancestor). 

I 

r 

Nagar Mai. 


"I 

i 

Basant Lai 
(died 1859), 


I 


r 

Hanuman Prasad, 
Kislmn Prasad. 


Raghubans 

Kunwari 

(widow). 


1 

Jadubans 

Kunwari 

(widow). 




1 

Buddhu Lai, 

I 

Adhar Singh, 
Jeobodh Lai, 

I 


_ 1 

Hanwant Parshad, 

I 

Debi Sahai, 

I 

Eaj Kishore Lai 
(plaintiff and first 
respondent) 


Harbana Lai 
(p aintiff and second 
respondent.) 


Chaudri Sheo Sbanhar Lai 
(son) 

(first defendant, now deceased, in whoso 
place those claiming as his legal representa- 
tives were substituted'. 


~~ 1 

Chaudri Sntgnr Prasad 
(eon) 

(second defendant and appellant*. 


It is not now in dispute that Bhawani 
and Ba6&nt, who appear in the pedigree, 
were at the time of tbe death of the 
former io 1851 joint, and that Basant 
beoame entitled to the entire family proper* 
ty, subject to suoh rights as Kishen and 
Dilla, Bhawani’s widows, possessed. When 
Basant died in 1659, his widows, Raghu* 
bans and J&dubans, had similar rights, 
and subjeot to these, his Sapindas, the 
male cousins and his reversioners, Hanu> 
man and Hanwant, took the property. 
In 1861 Raghubans and Jadubans, the 
widows of Basant, both died, and it is 
of importance to see what happened then. 
The learned Subordinate Judge held that 
the two widows of Bhawani got possession 
of the estate in equal moieties. As will 
appear, the controversy is confined (o the 
share h $14 by Pilja,. for as to the. other 
half t&kep possession of by tbe other widow, 
Kishen, ap independent title, under a deed 
of gift i as to which title there is no dispute 


in this appeal, beoame vested iu her daugh- 
ter Jadunath, and was transmitted to the 
defendant. Jadunath took possession of this 
half in 1879 under the deed of gift. It if 
immaterial whether the deed was valid or not, 
so far as concerns what she took possession 
of in that year, for any olaim of the re- 
spondent-plaintiff against her has, as is not 
in dispute, beoome barred by limitation. 
The only question is a9 to what was held 
by her aunt, Dilla. 

The period prescribed by the Indian Limi- 
tation Act, 1877, section 144 of Schedule 
II, as that within which a suit for pos- 
session has to be brought, is twelve years 
from the time when the possession of the 
defendant became adverse to the plaintiff. 
It fc, therefore, obyious that if the possession 
of Dilla, after Basant 1 * death, was really 
adverse, the respondents 1 olaim fails, ft fs 
important to see what was the position qf 
the lady after the death of her busbapd, 
Bhawani, in 1851. In November of that 
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year, she and the other widow, Kiehen, 
entered into a written agreement with 
Bbawani’s brother, Basant, the terms of 
whieh were that the name of Basant as 
inheriting should be entered in the Govern- 
ment register in plaoe of that of Bhawani, 
and that he should "pay the Govermenfc 
revenue, manage the ilako (or property), 
and make oolleotions and give expenses and 
clothes (and money) when required for 
•heritable purposes” to Kishen and Dilla, that 
the messing should continue to be joint, and 
that both widows should exercise oontrol over 
the servants and ilaha as heretofore. Their 
Lordships are of opinion that if this were all, 
it left the possession as a provisional arrange* 
ment undisturbed in Basant. All that the 
ladies were to do was to live as before on 
the property and be maintained there, with- 
out any occupation of an exclusive or adverse 
kind. But did the non-exolusive character 
of this oooupation ohange after Bisant’s 
death in 1859P The answer to this question 
turns on what Bhawani’s widows, Kishan 
and Dilla, did in the way of publioly asserting 
a claim to exclusive possession and ownership. 
The learned Subordinate Judge thought that 
it had been proved, as regards the share of 
Dilla, that in controversy in this suit, by 
(1) her statements and the manner in 
whioh she entered into possession; (2) the 
admissions of the defendants; and (3) oertain 
earlier judgments of the High Court in 
other suits, that Dilla was in possession 
cply in lieu of her maintenance for life* 
and not in adverse possession. The High 
Court expressed the same view, but without 
giving detailed reasons for it. 

It ie with reluctance that their Lordships 
differ from the concurrent opinions of the 
two Courts below on this point; but it is 
ope in reality of legal inference from 
documents and not of fioding of faot, and their 
Lordships are unable to draw the inferences - 
made by the Subordinate Judge and followed-: 
by the f High Court. To begio with, the so- 
called compromise ” with Baeaot was 
not a compromise at all. It was a mere 
arrangement that, according to the alleged 
family custom, his name should be entered 
in place of that of his deoaased brother, 
Bhawani, so that be might nay the Govern- 
ment revenue and manage the estate, the 
ladies massing jointly with him and ooq- 
trolling the servants and the property, 


Snob an arrangement was probably a can* 
venient one ander the oiroamstanoe9, as is 
farther explained in an application of the 
ladies to the Tahsildar, dated the 8th 
December, 1851, on the gronnd that the 
step was customary when ladies were 
P'lrJanashin and, as the dooument says, 
was an arrangement designed to obviate 
disputes. But it does not appear to settle 
any questions of title, or to show, as the 
learnd Jndge thought, that Basant was made 
the owner to the exclusion of the ladies 
from every title excepting one to main* 
tenanoe. It renders natural the subsequent 
oonduot of Ddla in what appears to their 
Lordships to have bsen a succession of 
assertions of ownership after Basant’s death. 
Even from the written statement of the 
19th June 1867 relied on by the learned 
Subordinate Judge as showing that Dilla 
claimed possession in mere enforcement of a 
right to maintenance, it is clear that she 
olaimed muoh more; for she asserts that she 
was the "Patni” or wedded wife of Bbawani, 
and as &uch entitl'd as full heir to a share 
of the separate property whioh she alleges 
wa9 what he possessed. In another written 
statement, which she pat in in a suit brought 
against her by Jadunath in 187C, she - 
asserts that she and Kishen were their 
husband's heirs and had all along been in 
possession as suoh. It is only a 9 an 
alternative plea that in this document she 
sets up a title to possess on the footing of a 
right to maintenance. The application of 
Dilla, dated the 6th September 1861, made 
for a reoord of title after the deaths of 
Basant’s two widows, contains an assertion, 
thus publioly made, that 9he and Kithen 
had become by these deaths the heirs and 
the only heies to the property. It appears 
that mutation into Dilla’s name duly followed 
on this application Again in 18-0 Dilla 
made an absolate gift for religious purposes 
of a part of the property. Their Lord- 
ships think that it is impossible, in the 
face of these open assertions of full title, 
to draw the inference that Dilla olaimed 
no more than suoh a possession as would 
yield her maintenance during her life; nor 
does it appear to them that oertain admis- 
sions, suggested as having been made by the 
defendants in the various proceedings referred 
to by the learned Judge who tried the case, 
are suoh as to preolude them from setting 
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up the real nature of D ilia’s possession. 
Farther, they do not think that anything 
decided in the previous suits referred to by 
the Subordinate Judge, to which neither the 
respondents nor any person through whom 
they claim were parties, precludes the 
appellant from now setting up in the present 
suit that Dilla’s possession was adverse as 
against the respondents. 

If the true inference be that the lady 
was in possession and asserting a title to 
full ownership of her share, at all events 
from the death of Basant in 1859 down to 
her own death in 1895, it is clear that 
the title of the plaintiffs was barred by 
limitation. This makes it unnecessary to 
consider the other questions raised in the 
suit. There is a concurrent finding as to 
the age of the first plaintiff, Raj Kishore, 
according to which he was born before a 
deed of gift, dated the 8th September 1866, 
by whioh Hanuman Parshad and Debi Sahai 
purported to transfer the whole estate to 
Jadunath. This finding, whioh is binding 
on their Lordships, disposes of a defence 
whioh might otherwise have been open to 
the defendants, for it shows that the deed 
of gift, whioh was of ancestral property, was 
wholly void. The plaintiffs were, therefore, 
neither hampered by this deed nor affected 
by admissions based on it. 

But for the reasons given earlier their 
Lordships are of opinion that they must 
humbly advise His Majesy that this appeal 
should be allowed, and that a deoree should 
be made in favour of the appellant dismissing 
the suit. The first and seoond respondents, 
who were plaintiffs in the suit, will pay 
the oosts here and in the Courts below. 

Appeal allowed , 

Solicitor for the Appellant : Mr. Douglas 
Grant, 

Solicitors for the Respondents : Messrs. 
RanTcen, Ford Sr Chester. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secoxd Civil Appeal No. 320 of 1917. 

August 13, 1919. 

Present : — Pandit Kanbaiya Lai, J. C. 

CHANDIKA and others — Plaintiffs — 

Appellantb 

versus 

SHEORAJ and others — Defendants^ 

Respondents. 

Title, disturbance of — Under. proprietor in possession 
of land — Revenue papers, adverse entry in, effect of — • 
Adverse order of Revenue Authorities, whether destroys 
title— Declaration, suit for, maintainability of. 

Where a person has been holding land as an 
under- proprietor, his title cannot be disturbed or 
destroyed by any adverse entry in the revenue 
papers or any order passed by the Revenue Court 
refusing to enter his name in the revenue papers as 
an under-proprietor, provided his possession is not 
prejudicially affected thereby, [p. 491, col. 1.] 

Appeal from the deoree cf the Subordinate 
Judge, Fyzabad, dated the 16th May 1917, 
confirming the order of the Munsif, Fjzabad, 
dated the 31st January 1916. 

Mr. Muhammad Wasim t for the Appel- 
lants. 

Pandit tiarkaran Ruth Mtsra, for Re- 
spondents Nos. 1 and 3. 

JUDGMENT. — The dispute in this case 

relates to oertain plots of land situated in 
the village Gokul. It appears that Sheo 
Ratan, Sbeopal and Beni Madhr, represent- 
ing three branohes of the family of Bholai 
Dube, obtained a deoree for birt rights in 
respeot of 46 bighas and 14 biswas of land 
cubjeottothepayment of an under proprietary 
rent of Rs. 120 per year. One of the members 
of the family on behalf of whioh the under- 
proprietary deoree was obtained was Jagroop. 
He died leaving a widow Musammat Sheo- 
kora. She was in possession of 5 bighas- 
5 biswas of land appertaining to the share 
of her husband, whioh, it is alleged, she 
sold to Raghubar, the predecessor- in-title 

of the plaintiffs, in 1287 Fasli. The al- 
legation of the plaintiffs was that by virtue 
of that sale Raghubar and after him his 
sons had been in possession of the said 
land as under-proprietors but they have 
been incorrectly entered in the revenue 
papers as tenants. An attempt was made 
by them to get the entry in the revenue 
papers corrected but they were unsuccess- 
ful. The present suit was, therefore, filed 
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by the plaintiffs, who are the defendants 
of Raghubar, for a deolaration that they 
were the under-proprietors of the disputed 
plots. 

The Oonrts below dismissed the olaim. 
Their finding was that they had failed to 
establish the alleged purohase on whioh 
they based their title. Both the Oonrts 
below held that the plaintiffs had been in 
possession of the disputed plots. While 
the Oonrt of first instanoe expressed no 
opinion as to the natnre of their possession, 
the lower Appellate Oonrt said that their 
possession oonld net be adverse beoanse 
they were entered in one of the 
Jamabandis as holding the said land as 
tenants on behalf of Sheo Raj Dube, 
one of the contesting defendants. The 
Oonrts below, however, agreed iD treating 
the suit as barred by time by reason of 
an application for the correction of the 
entries in the revenue papers having been 
disallowed more than six years prior to 
the suit. 

The important question for considera- 
tion at first is whether the plaintiffs and 
their predeoessor-in-interest have been 
holding the disputed land as under* pro- 
prietors or as tenants. If they held the 
said land as tenants, they are estopped 
from setting up under-propietary rights. 

If they have been holding the same as 
under* proprietors and have continued in 
possession from the time of the alleged 
purohase in 1237 Fasli, any adverse order 
passed by the Revenue Court refusing to 
enter their names in the revenue papers 
as under proprietors would not destroy their 
under-proprietary rights so long as their 
possession and enjoyment of the same re- 
mained undisturbed. In Jevanani v. Beni 
Madho (I) and Allah Jilai v. Umrao Hussain 
(2) it has baen held that where a plaintiff 
has got a right, . every invasion of that 
right gives him a fresh cause of action so 
long as his title to the disputed property 
subsists. If the plaintiffs remained in 
adverse possession for more than 12 years, 
their title was perfected and oonld not be 
disturbed by any adverse order passed by 
the Revenue Court, provided their possession 
was not prejudicially affected thereby. 

4 

1) 4 Ind. Caa. 159; 12 0. 0. 320. 

2) 24 Ind. Cm. 685; 86 A. 492; 12 A. L. J. 810. 


The lower Appellate Oonrt relied on 
certain entries made in the Jamabandi 
fer 1314 Fasli in support of its finding 
that the plaintiffs held the disputed land 
as tenants on behalf of Sheo Raj Dube, 
but a mere entry in the Jamabandi is not 
sufficient proof of the alleged tenancy. 
No payment of any rent by the plaintiffs 
to Sheo Raj Dube was established: on the 
other hand, the plaintiffs filed reoeipts 
dating as far baok as 1311 Fasli, showing 
the payment of under-proprietary rents to 
the superior proprietors. In the Khetannis 

and Khasras for 1301, 13C6, 1308 

and 1309 Fasli their predecessors, Raghu- 
bar and Ram Dat, the latter being one 
of the sons of the former, were recorded 
in succession as under-proprietors. It does 
not appear how the name of Ram Dat 
was subsequently removed from the 
under-proprietary register. His possession, 
however, continued as such and sinoe his 
death the plaintiffs have remained in pos- 
session in the same capacity throughout. 

The sale-deed relied on by the plaintiffs 
related to 5 bighas 5 biswas of land. It 
contained no specification of the numbers 
comprised in the said area. A slip of 
paper is attached to the sale-deed which 
gives these numbers; but the Courts below 
doubted whether the list given in the 
slip formed a part of the original sale- 
deed or not. The sale-deed was not re- 
gistered. The subsequent possession of the 
plaintiffs and their predecessors- in- interest 
and the payment of under-proprietary rent 
by them to the superior proprietors afford 
some indication as to what was intended 
to be sold and establish their right as under- 
propietors from the date of their purohase in 
1287 Fasli, or at any rate from 1301 Fasli 
when their predecessor Raghubar was entered 
as an under-proprietor in the revenue pa- 
pers. Their under-proprietary title cannot 
be challenged after their possession has 
continued as such so long. The earlier 
Khasras and Khetannis do not, however 
make any mention of plot No. 1458/5 
Khasra measuring 1 biiwi and No. 1419 
Khasra measuring 3 biswas. The plaintiffs 
do not olaim to have purchased more than 
4 biswas out of plot No. 1487 Khasra. 

The appeal is, therefore, allowed and the 
olaim of the plaintiffs deoreed for a de- 
claration of their uuder-propriefcray title in 
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respeot of the disputed plots other than 
plot No. 1458/5 Khasra measuring 1 biswa t 
No. 1449 Khasra measuring 3 his was, aod 
such portion of plot No. 1487 Khasra as 
is outside of No. 1357/1 Khasra measuring 
4 bitwat. The plaintiffs will get their 
oosts here and hitherto from the defendants, 
who will bear their own oo3ts throughout. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 1880 of 1915. 

April 23, 1919. 

Pretent'.— Mr. Justice Scott- Smith and 
Mr. Justice Leslie Jone3. 

The SECRETARY, CHIEF KHALSA 

DEWAN, AMRITSAR — Defendant — 

Appellant 

V67 SU8 

Tm PUNJAB NATIONAL BANK, Ltd., 
RAWALPINDI, throug j DE3RAJ, MANA- 
GER — Plaintiff and BIR BAL and othehs — 
Defendants — Respondents. 

Evidence Act (I of 18 12), #. 115 — Estoppel — Sale 
of mortgaged properly —Mortgagee informing vendee 
what sum is due on mortgage — Mortgagee , whether can 
claim larger amount. 

Where in the case of a sale of mortgaged pro- 
perty, the mortgagee informs the intending vendee 
that a certain sum is due on the mortgage, he 
is estopped from claiming a larger amount subse- 
quently. [p. 493, col. 1.] 

First appeal from the decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
23rd Marsh 1915, decreeing the olaim. 

The Hon’ble Pandit Sheo Narain, for 
the Appellant. 

Kanwar Dalip Singh, for the Plaintiff- 
Respondent. 

JUDGMENT. — {April 9, 1919). — The dis- 
pute in the oase cub of which present 
appeal arises was as to the amount due to 
the Punjab National Bank, plaintiff, on the 
mortgages of oertain property executed by 
Radha Kishen and Ram Chand, now 
represented by defendants Nos. 1 to 3, 
respondents. The property was sold by the 
mortgagors to the Trustees of the Khalsa 
Educational Committee on 26th Febraary 
1903, who in their turn transferred it to 
the Secretary, Chief KhaUa Dewan, Amrit- 
sar ( defendant-appellant. Plaintiff claimed 
5,870*3 0 and the Senior Subordinate 
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national bank ltd., Rawalpindi. 

Judge, Rawalpindi, having deoreed the 
olaim in full, the Secretary, Chief Khalsa 
Dewan. has applied to this Court for a 
reduction of the amount to the extent of 
Rs. 1,900. 

There are several grounds of appeal, but 
all of them except those dealing with the 
Question of estoppel were given up by 
Pandit Sheo Narain, Counsel for appellant. 

Appellant s ooDtention is that prior to 
the sale cf 26th February 1908, Sardar 
Sewa Ram Singh, acting on behalf of the 
vendees, him9elf being one of them, went 
to the Punjab National Bank and on 
enquiry was told by the Manager, or by a 
clerk on his behalf, that the sum due to the 
Bank on the mortgages was Rs. 7,896-10.6 
calculated up to 1st March 1908, that 
acting on this representation this sum 
was kept by the vendees for payment to 
the Bank, the balance of the purchase- 
money being paid to the vendors, and that 
the Bank cannot now turn round and say 
that the interest had been calculated 
wrongly and that really about Rs. 1,093 
more was due on the date in question, 

Sardar Sewa Ram Singh was the chief 
witness for the defendant-appellant. His 
evidence is given in the judgment. The 
lower Court does not say that it disbelieves 
his statement, but holds that plaintiff is 
not bound by any informal admissions 
that may have been made at the time when 
the memo. Exhibit D-4 wa9 written. 

We see absolutely no reason for not 
accepting Sardar Sewa Ram Singh’s evi- 
denoe. ' It is admitted by Mr. Dalip Singh, 
Counsel for respondent, that Sardar Sewa 
Ram Singh could not have found out the 
exaot sum due to the Bank without making 
enquiries from the latter. Various payments 
had been made by the mortgagors and the 
lower Court is in error iD thinking that 
the sum due could have been ascertained 
by a perusal of the deeds of mortgage. 
The sum which Sardar Sewa Ram Singh 
states was mentioned to him by the Bank 
officials is entered on the memo. D 4 and 
ie the very sum which under the deed of 
sale was kept by the vendees for payment 
to the Bank. 

It also is consistent with the sum cal- 
culated by the Bank to be due on 1st 
January 1908, about which the Bank’s legal 
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advisor sent the letter of demand Exhibit 
D-3, page 21 of the paper-book. 

It is quite certain then that Sardar 
Sewa Ram Singh ascertained the cum due 
by himself going to the Bank, and his 
further statement that Ram Chand went 
with him must be aooepted, as the Bank 
officials would not have told him what was 
due unless and until authorized to do so 
by one of the mortgagors. 

We see no reason to disbelieve his state- 
ment that the Manager of the Bank told 
one of the clerks to give him the desired 
information. It is admitted before us that 
the amount of Rs. 7,896-10 6 was the 
amount due on 1st March 1S>0.\ emulating 
the interest with half yearly rests. The 
fact that the Bank was entitled to cal- 
culate it with monthly rests does not affeot 
the question. The vendees were entitled to 
aooept the representation of the responsible 
official of the Bank as to the amount due. 
They did aooept and aot upon it, and the 
Bank ip, therefore, now estopped from saying 
that more than Rs. 7,b96-10 ti was actual- 
ly due on the date in question. 

Counsel for appellant admits that plaint- 
iff is entitled to charge interest after that 
date at the rate agreed upon with monthly 
rests. 

i •' * . 

Parties* Couneel will inform us after 
making up acocfints what was the amount 
due on the date of institution of the suit, 
starting with the faot that Rs. 7,8^6-10-6 

was due on 1st March 1908, For 22nd 
April. 

JUDGMENT.— Pandit Sheo Narain has 
now submitted a calculation by whioh be 
show3 Rs. 3 f 7S?»ll'2 as due on the date 
of institution of the suit. Mr. Dalip Singh 
on behalf of the plaintiff respondent has 
examined this and says he is not prepared 
to dispute its correctness. 

We, therefore, aooept the appeal so far 
bb to reduce the decree to one for the sum 
above mentioned. The result is that the 
appeal is aooepted to the extent of 
Re. 1,592-7-4. We direot that the plaintiff- 
respondent shall pay appellant’s costs in 
this Court upon fie. 1*600 and that the 
patties shall bear their own costs in the 
lower Court. 

Appeal partly accepted. 

I .... I . t , . ' 

1 
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MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1859 to 1876 

of 1918. 

October 9, 1919. 

Present Mr. Justice Sadasiva Aiyar 
and Mr. Justioa Burn. 

ARUNACHELLA CHETTIAR and OTattm 
— Plaintiffs — Appellants 

versus 

The MUNICIPAL COUNCIL of 
MAYAVARAM — Defendants 

— Respondents. 

Madras District Municipalities Act (IV of 1884,1, s 
24 — Drains in public streets, vesting of, in Munici 
pality — Adverse possession, proof of, requisites of. 

Draiiis on both sides of a public street into which 
water falling on the street flows, vest in the Muni- 
cipality under section 24 of the Madras District 
Municipalities Act, even though the sites of the 
drains belong to private owners, [p. 494, col. l.J 

Unless the enjoyment by the Municipality of a 
drain as a drain is prevented openly as of right, 
there can be no adverse possession against the 
Municipality, [p. 491, col. 2.J 

Second appeals against the decrees of the 
District Court, Tanjore, in Appeal Suits 
Nos. 256 to 263, 265 to 271, 273, 274 and 279 
of 19 i 7, preferred against the decrees of the 
Court of the District Munsif, Maya- 
varam, in Original Suits Nos- 80 to 86, 88, 
90 to 94, 96, 98, 100, 101 and 95 of 1915. 

Messrs T, V. MuthuJcrithna Aiyar and N. 
Muthu6ioaynt Aiyar , for the Appellants. — The 
sites of the drains belong to the appellants. 
They own shops on the streets. The 
^layavaram Municipality never repaired the 
drains. On the other band, the repairs were 
effected by the appellants who looked after 
them. The appellants, at any rate, acquired 
title by adverse enjoyment. 

Mr. T. R. Venkatrama Sastriar , for the Re- 
spondents. — Under section 24 of the Madras 
District Municipalities Aot the drains vest 
in the Municipality. It is immaterial 
that private individuals own the sites on 
whioh the drains stand. Since • 1884 the 
Municipality owned the drains, their enjoy* 
ment consisting in the water in the street 
falling into and being carried by- 
the drains. There is no proof that the 
appellants openly enjoyed and prevented 
the enjoyment by the Municipality. Tbe 
mere doiog repairs will not suffice. 

JUDGMENT. 

' S. A. Nos. 1859 to 1875 of 1918, 

Sadasiva Aiiar, J.— The plaintiffs are 
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the appellants in these 17 aeoond appeals, 
the oommon defendant being the Manioipal 
Connoil of Mayavaram, The plaintiffs are 
the owners of the shops alongside the 
Tirnmanjana Street, which is vested in the 
Mayavaram Municipality- There are drains 
on both sides of the street into which the 
rain water falling on the street flows and 
hence the drains are attaohed to the street 
in a real sense. Assuming that the sites of 
the drains belong to the owners of the 
shops, the question is whether these drains 
vest in the Municipality under seotion 24 
of the District Municipalities Act. It is 
unnecessary for the purpose of these oases 
to consider whether, if a drain is wholly 
unconnected with the street, such as being 
carried on a low side wall above the level 
of the street (though the wall is jast 
alongside the . roadway) and being U9ed 
by the owner of the wall for carrying off 
water along his own wall sites, such a 
drain also will vest in the Municipality as 
part of the street [see the definition in 
the Madras City Manioipal Act, seotion 3 (27) 
(c), where it is made clear that the drain 
should he attaohed to the street in order 
to vest in the Municipality]. In the pre- 
sent oases the drains were dearly useful 
and intended for oarrying off water falling 
in the street itself. The question we have 
to deoide seems to be oonoluded by the 
decisions of this Court, of whioh it is only 
necessary to refer to Mothe Achayya Qaru 
v. Municipal Council of Ellore (1), Basawes • 
waraswami v. The Bellary Municipal 
Council (2), Chairman , Municipal Council , 
Srirangam v. Subba Pandithar (3) and Cor • 
poration of Madras v. Mohan Lai Sowcar (4). 
The Mayavaram Municipality was established 
in 1866. The Thirumanjana Street itself 
is admitted to be a public street. The 
drains became, therefore, vested in the 
Municipality under section 24 at least in 
1884 under the Act of 1884. The plaint- 
iffs can acquire adverse title against the 
Municipality only if they did any aots, by 
whioh the Municipality were prevented from 
enjoying the drains as drains. The Munioi- 

6) 4 Ind. Cas. 828; 19 M. L. J. 757; 7 M. L. T. 00. 

(2) 17 Ind. Oas. 168; 38 M. 0; 23 M. L. J. 479; 12 
M. L. T. 405; (1912) M. W. N. >080. 

(8) 20 Ind. Cas 950, 38 M. 450; 26 M. L. J. 297j 
14 M. L T. 187; (1913) M. W. N. 90t. 

(4) 80 Ind. Cas. 683, 


pality’s possession and enjoyment consisted 
principally in the water of the street falling 
into and being carried off by the drains. 
Unless that was prevented openly as of right, 
there can be no adverse possession against the 
Municipality. The learned District Munsif 
himself says in paragraph 15 of his judg- 
ment that “title by adverse possession 
can be acquired against the Municipality 
even in respect of a portion of a street 
if the mode of occupation by the person in 
possession has been such as to exclude any 
enjoyment of it by the Municipality as a 
street.” Substituting the word ‘ drain” 
for “street”, unless the enjoyment of the 
drain by the Municipality as a drain is 
prevented there oonld be no adverse posses- 
sion. The mere fact that the Municipality 
did not repair the drains or that the 
plaintiffs have been repairing or looking after 
the drains oannot prevent the enjoyment 
by the Municipality of the drains as 
drains so long as they are oarrying off 
the street rain water, and hence no adverse 
possession has b9en established. 

The next question is whether, even if the 
drain space 09a9ed to be vested in the Munioi* 
pality as a drain, the plaintiffs could obtain 
an injunction against the removal of the 
enoroaohment over the drain spaoe or whe-' 
tber they could only claim compensation. 
The Municipality’s power to remove encroach- 
ments over what was onoe a drain is a 
question on which conflicting opinions were 
expressed in Mothe Achayya Qaru v. Municipal 
Council of Ellore (1) and Corporation of Madras 
v. Mohan Lai Sowcar (4). That question need 
Dot be gone into in these oases, though I 
may be permitted to say that I adhere to 
the opinion expressed in Corporation of 
Madras v. Mohan Lai Sowcar (4), with the 
greatest respeot to the contrary opinion ex- 
pressed in Mothe Achayya Qaru v. Municipal 
Council of Ellore (I). 

In the result these second appeals are 
dismissed with oosts. I would allow Rs. 340 
as Vakils’ fees for all the 17 eases at Rs. 20 a 
case. 

S. A. No. 1876 of 1918. 

As regards the Second Appeal No. 1876 
of 1918 the finding of faot arrived at by 
the lower Appellate Oourt that the Koradu 
spaoe is not proved to have been enjoyed 
by the plaintiff for the statutory period 
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adversely to the Manioipal Council is con- 
elusive and I would dismiss this second 
appeal also with oosts. 

Burn, J.— I agree. 

m. o. P. 

Appeal t dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 191 o? 1919, 
Deoember 18, 1919. 

Present : — Mr. Lindsay, J. C. 

MAHABIR SINGH— Plaint.fp- 

Appillant 

versus 

SAN T BAKHSH and another— Defendants 

— Respondents. 

Hindu. Law — Joint family — Separation of one mem- 
ber, effect of— Re-union of remaining members— Burden 
of proof, 

Where one member of a joint Hindu family 
separates, the presumption of jointness as regards 
the remaining members is destroyed and an agree* 
ment amongst the remaining members of the 
family to remain united or to re*unite must be 
proved like any other fact. [p. 496, col. 1.] 

Appeal from the decree of the Subordinate 
Judge, Bara Banki, dated the 31st May 1919, 
upholding that of the Munsif, Ram Sanehi 
Ghat, dated the 14th Deoember 1918. 

Mr. Haidar Husain , for the Appellant. 

Mr. Rudra Datt Sinha , for the Respondents. 

JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiff to recover 
certain property in the possession of the 
defendants. 

The parties belong to the same family and 
are admittedly descended from a oommon 
aneestor Dund Singh. Broadly put, the 
case for the plaintiff was that the pro- 
perty in Buit was joint family property 
belonging to a branoh of the family de- 
Boended from Dund Singh; that Musammat 
Sukh Basi, who died in the year 1907, had 
unlawfully made a mortgage in favour of. 
the predecessors- in- title of the present 
defendants; that she had no authority to 
dispose of the property in this way inasmuch 
as her husband Hewanohal Singh was a 
»ember of a joint family with the predicts- 


sors-in title of the plaintiff, and that con- 
sequently the plaintiff was entitled to have 
possession as against the defendants. 

The case for the defendants was that 
Hewanohal Singh, the husband of Musammat 
Sukh Basi, had a separate estate from hia 
brothers, that his widow was entitled to 
inherit, that Sant Bakhsh’s father Laohman 
SiDgh was the nearest reversioner at the 
time of the death of Musammat Sukh Basi 
and that the plaintiff, therefore, had no title 
to the property in any way. 

The Courts below have deoided that the 
suit must fail on the grouud that the 
plaintiff had failed to prove that this pro- 
perty was joint family property. 

In appeal here the oase has been argned 
practically on one ground, and that is this. 
It is said that the Courts below were guilty 
of an error of law in raising a presumption 
iu favour of the defendants to the effect 
that the members of the family of Dund 
Singh had separated. 

In order to understand the force of this 
plea it is necessary to 6ay that Dund Singh 
died leaving three sods Zabar SiDgh, 
Sardar Singh and Mardan SiDgh. The defend- 
ant Sant Bakhsh is descended from Zabar 
Singh. The plaintiff Mahabir SiDgh is a 
descendant of Mardan Singh and Hewanohal 
Singh, the husband of Musammat Sukh 
Basi, was the son of Sardar Singh. 

It was admitted, on both sides that Zabar 

Singh, one of the three eons of Dund Singh, 
had separated from the rest of the family. 
In view of this admission both the Courts 
below held that it ought to be assumed 
that the separation of Zabar Singh involved 
a disruption of the joint family and that 
consequently there was a presumption that the 
two other brothers Sardar Singh and Mar- 
dan Singh had beoome separate; and rely- 
ing upon this presumption, both the Courts 
below held that it was for the plaintiff to 
prove that Sardar Singh and Mardan 
Singh had re-united after the separation of 
Zabar Singh, 

The learned Counsel for the appellant 
argues that the case has been wrongly 
dealt with on this footing and that there is 
no authority in law for the position taken 
up by the Courts below. In this connection 
reference was made to the judgment of 
their Lordships of the Trivy Council re- 
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ported as -Bolabvx v. Eukhmabai (II. At 
page 7c6 of the report their Lordships, after 
dcalirg with the faots of the case, remark- — 
“it appears to their Lordships that there is 
no presumption when one oo-paroener sepa* 
rates from the other that the latters remain 
united. In many oases it may be neoessary, 
in order to asoertain the share of the out* 
going member, to fix the shares which the 
other oo paroeners are or would be entitled 
to, and in this sense the separation of one 
is said to be a virtual separation of all 
and their Lordships think that an agreement 
amongst the remaining members of a joint 
family to remain united or to re unite 
must bs proved like any other faot.” 

Aooording to the learned Counsel for the 
appellant, this pronouncement of their Lord* 
ships means that in oases where separation of 
one member of the joint family is proved, 
the only result is the withdrawal of the 
presumption in favour of jointness. It is 
argued that the judgment does not mean 
that separation by one member gives rise 
to a presumption that the other members 
of the family have also separated. I 
should not be disposed to aooept this argu* 
ment, although the learned Counsel has re- 
fereed to two authorities whioh do appear 
to support it, namely, Babin Akoba Kasar v. 
Dattu Laxrnan Kasar (*2) and Eanganatha Rco 
v. Norayanasami Naicker (3). 

It is not, however, neoessary for me to deal 
with this matter. Assuming, without de- 
oiding, that the view takeu by the learned 
Counsel is oorreot, it remained for the plaintiff 
to prove by positive evidenoe that the 
family, consisting of the two brothers 
Sardar Singh and Mardan Singh and their 
descendants, was a joint Hindu family and that 
the property in suit was joint family property. 

It is not oorreot to say that the Courts 
below have dealt with this matter merely 
on the basis of a presumption. The Mun- 
sif in his judgment has made an exhaustive 
analysis of thfe evidenoe produoed by the 
plaintiff for the purpose of showing that 
the family was joint. I have perused the- 
evidenoe myself and am satisfied that the 

* If Was perfectly right in holding that 
laintiff’s evidenoe fell far shott of' 

(1) 80 0. 725 (P. C.) ; 39 I. A. 133; 7 G.W.N. 6*2; 6 f 
Bom. L. B. 459i8Saf. P..O.J. 470. 

2) 17 Ind. Gas. 642; 37 B. 64; 14 Bom. L.,H. 020. 

3) 31 M. 4S2. ' ‘ ‘ 


e 


OASES. £l$20 

showing that Sardar Singh and • Mardan 
Singh and their descendants lived as members 
of a joint family. The lower Appellate 
Court did not deal with the evidenoe in de- 
tail. The Subordinate Judge says in his 
judgment that on the evidence he agrees 
with the opinion arrived at by the Court 
of first instance. It would perhaps have 
been more oorreot for the Subordinate 
Judge to have analysed the evidenoe in 
his judgment and to have expressed his 
own independent opinion. Bat after perusal 
of the evidenoe myself I think the Munsif’s 
view was perfeotly oorreot. The plaintiff 
produoed some eight witnesses, one or two of 
whom knew nothing about the faots at fell* 
A few others were obliged to admit that 
their acquaintance with this family was of a 
most casual oharaoter; and one witness in 
partioular, namely, the plaintiff’s witness 
No. 5, gave evidenoe whioh was distinctly 
against the plaintiff’s oase. It was not suffl* 
oient for the plaintiff to show that his 
family had been entertaining Jfura/nmal Sukh 
Basi sinoe the time that her husband died. 
Her living with members of the famjly'wonlrf 
not, as the Courts below observe, be proof 
that the family was joint. There was, of 
course, certain dooumentary evidenoe before 
the Courts, whioh was relied on principally 
for the purpose of showing that Uusammat 
Sukh Basi’s name was never entered in 
the village papers. That is certainly the 
oase, but it is by’no means conclusive proof 
that the property was joint family property 
and as the Court of first instanoe observes, 
although the lady’s name was not in the 
paperp, she must have been in possession, 
for under the mortgages whioh she execut* 
ed she delivered possession of the property., 
Moreover, it was stated by one of the 
plaintiff’s own witnesses that JHusammeu 
Sukh -Basi on several oooasions had received, 
a share of the profits. If that statement 
is true, it oannot be the faot that H ««aw* 
mot Sukh Basi was living with the pl-unt*, 
iff’s family as the widow of the deceased 
member of a joint family. 

This was the only point whioh was argued, 
in appeal and I think it must bs decided, 
against the plainti#*appellRnt. The decision 
of the Court below appears *to ffi® to . b* 
obfreet. The appeal fails and ie dismissed^ 
with costs. 

1 Appeal dismissed, . 
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MADRAS HIGH COURT. 

Second Civil AppsaTj No. 1411 of 1918. 

Maroh 13, 1919, 

Fresent : — Sir John Wallis, Kt., Chief Jn9tioe, 

and Justice Sir William Ayling, Kt. 

B. YENKOBA. RAO— PLiiNT.FF— 

Appellant 

versus 

KRISHNASWAMI NAlCKBR and another 
— Defendants — Resfon dents. 

Madras Estates Land Act ( I of 190SJ, s. 12 — ‘ Every 
occupancy ryot’, meaning oj — Trees on holding— Right 
of ryots admitted subsequent to enactment to cut down 
trees. 

The words ‘every occupancy ryot' in section 12 
of the Madras Estates Land Act are not restricted 
to ryots in occupation at the date of the passing of 
the Act but include also ryots who may be admitted 
subsequently. Tho litter are entitled to enjoy 
the trees according to oustom. [p. 499, col. 1.] 

Seoond appeal against the deoree of the 
Dietriot Court, Salem, in Appeal Suit 
No. 50 of 1917, preferred against the 
deoree of the Court of the District Munsif, 
Dharmapuri, in Original Suit No. 65 of 
1915. 

FACTS. — A landlord let a fresh tenant 
into his land in 1913. The question was 
whether the landlord wa9 entitled to out 
and remove the trees already on the land 
and not planted by the new tenant. 

Mr. T. V. Aluthukrishm Aiyar, for the Ap- 
pellant. — Seotion 12 of the Madras Eitates 
Land Aot (Madras Aot I of 1908) lays down 
the law. The landlord has no right to the 
trees at all. 

Mr. T. R, Venkatrama Sastri , for the Re- 
spondents. — Seotion 12 has no application, 
for it provides only a9 regards tenants on 
the land at the time the Aot was passed 
in reapeot of the trees before or after the 
Aot. “Now in his holding” are the words. 
The oontraot to the oontrary must be of 
a date not later than that of the Aot. 
The seotion is based on I. L. R. 26 Madras. 

[This contention was overruled ] 

Supposing that the landlord plants trees 
between 1908 and 1913, those trees are not 
affeoted by the Aot. 

[Wallis, 0. J.— They are. If the landlord 
wanted them separate, he ought to have 
kept the land for himself and not granted 
the path to another.] 

. The suit land is private homefarm 
land lot for cultivation. Tho treo 3 arc tho 

32 


subjeot of a separate pitta and they have 
been reserved. By unduly stretching the 
seotion, it will oome to this that no landlord 
can resei ve anything when granting a land 
for cultivation. 

Wallis, C. J. — Do you ask us to say that 
the seotion is inoperative as regards ryots 
who are brought on the land after the Aot?] 

No. Suppose a landlord contracts that 
within a short time after the grant to the 
ryot ho will out and remove the trees, is 
it to be held that seotion 12 will stand 
in hie way oven though he oould out and 
remove them on tho date of tho grant? 

[Wallis, C. J.— It may possibly be that 
the landlord hae some liberty of disposal in 
suoli a speoial oa?e.] 

TbeD, it is oompetont to the landlord 
to let the land and reserve the trees; and 
it is so in the present oase. ‘Holding’ 
means land oomprised in a pitta, 

[Ayling, J. — I don’t think that suoh a 
separation is contemplated by the Aot. 
So far as I know, the Government took 
steps to abolish the system of dual pittas 
in Tinnevelly at the tims the Aot was 
passed,] 

The Aot does not expressly put an end 
to the prevailing system of dual letting. 

[Wallis, C. J. — So far as we oan see, the 
Aot does not oover only tbo3e trees as 
were planted by the landlord. Trees of 
natural growth are included in the Aot,] 

[Ayling, J. — Were any trees planted by 
the landlord after 1908?] 

None. 

• Ayling, J. — Then the 1st olauso of seotion 
12 governs the oase. ‘Now in the holding’ do 
not refer to any tenant. I 

The words in the pitta are “The pitti 
Palmyra trees have been reserved.” The 
word 'p itta' dose not refer to the land forming 
the subject of the pitta but to the trees 
which form the subjeot of a separate p itta. 
Otherwise the word pitta would have 
been unnecessary and the trees were held 
under a separate pitta before 1908. 

• 

[Wall s, C. J. — Supposing there was a 
oustom, won’t the oustom bind?] 

Mr. T. V. Aluihukrishna Aiyar. — The 
oustom has been found against. The mere 
letting separately before does not in 
law amount to a oustom. The letting of trees 
separately from tho land is repugnant to 
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the whole scheme of the Aot. See 
section 77, which authorises a distraint of 
the treps on the land. 

JUDGMENT. — This oase raises a question 
under seotion 12 of the Madras Estates 
Land Act, wbioh ooonrs in Chapter II of 
the Aot which is headed “General Rights,” 
the general effect of which is to pnt the 
rights of landholders and ryots, whether 
admitted before or after the passing of 
the Aot, on a statutory basis. Seotion 12, 
whioh deals with the ryot's rights as 
regards the trees on his holding, makes 
an exception from this principle in the 
oases of trees in existence at the date of 
the passing of the Aot, as to whioh the 
ryot's rights are made “subjeot to any 
rights whioh by custom or by oontraot in 
writing exeouted by the ryot before the 
passing of this Aot are reserved to the 
landholder,” while as rfgards trees whioh 
after the passing of the Aot are planted 
by the ryot or Daturally grow upon the 
holding, the ryot's rights are absolute and 
not to be affeoted by custom or oontraot 
to the contrary. As regards trees in 
existence at the pacing of the Act, the 
seotion says that “Every cooupanoy ryot 
shall have the right to use, enjoy and 
out down all trees now in his holding.” 
It is argued by Mr Venkatarama Sastri that 
every ocoupanoy ryot here means every oo- 
oupanoy ryot at the date of the passing of 
the Aot and does not extend to ryots ad- 
mitted subsequently, because the seotion 
speaks of trees “ now in his holding,” 
and ryots admitted subsequently had no 
holding at that date. This contention is 
entirely opposed not only to the policy of 
the Aot but also to the words “every 
oooupanoy ryot'' in the section itself, ard 
would lead to the result that, at ary 
rate as regards trees in existence at the 
passing of the Aot, ryots subsequently 
admitted would be altogether outside the 
scope of the seotion. The use of the word 
“holding,” wbioh is de fired in seotion 3 
as ‘a paroel or paroels of land held uncer 
' a single patta or engagement in a single 
village” does not, in my opinion, require 
us to hold that the land must have been 

held by the ryot claiming under the section 
at the time or the parsing of the Aot, 
but means in this oonneotion land wbioh 
either was a holding at that time or 


subsequently beoame one, It might have 
been more aoourate to say 'trees wb oh 
now at the passing of the Act are 
growing on land wbioh now forms part 
of a holding or may subsequently have 
beoome part of one,” bnt the meaning is, 
in my opinion, clear, It is said in the 
present oase that the tree9 were in 
existence at the passing of the Aot. Con- 
tract is, therefore, excluded, as the ryots 
were admitted subsequently. The term in 
the patta “The patta Palmyra trees are 
reserved” may, however, be enforceable as 
in accordance with oustom as regards trees 
in existd oe at the parsing of the Aot. 

The District Judge has not considered 
whether any suoh custom is established, 
and we, therefore, set aside his deoree and 
ramand the appeal to him for disposal 
aojording to law. Costs to abide. 
m. c. P. 

Appeal allowed ; 

Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 175 op 9li. 

March 1 3, I9ii>. 

Present : — Mr Daniels, A. J. C. 
AMANaT KHAN and others— Plaintiffs 

— Appellants 

V6T8US 

MiYAN KHAN and others — Defendants— 

Respondents. 

A i peal —Appellant, death of, before hearing — 
Legal representatives, whether bound by decree. 

Where an appellant died on the day fixed for 
the hearing of the appeal but before the hearing 
and the appeal was argaed in ignorance of the 
fact: 

Reid, that his legal representatives were not 
bound by the deoree and that tho appeal must be 
re-heard [p. 49 h, col, •.] 

Appeal from me deoree of the S ibordinate 
Judge, Gonda, dated the 30th January i9l8, 
modifying the deoree of the Probationary 
Muosif. G >nda, dated the 8th Augast I -<17. 

Mr Moha n nad f-ir the Appellant*. 

ye-1 Ali Aloha n>nai t for Respondents 
Nob. 1 to 8. 
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JUDGMENT. — I am very reluotantly 
obliged to allow this appeal and to send 
baok the appeal fop re- hearing in the Court 
below on a technical preliminary ground. 
It appears from an affidavit filed by the 
appellants and is not disputed that the 
original sole plaintiff, who is now repre* 
sented by the appellants in this Ocurt, 
died on the morning of the day on which 
the appeal was heard in the lower Appel* 
late Court and before the bearing took 
place. No blame attaches to the present 
respondents in the matter, a 9 they oould 
not possibly be aware of the plaintiff’s 
death, nor probably was the plaintiff’s 
own Counsel aware of it. At the same 
time it seems to me impossible to hold 
that the appellants o*n be bound by a 
decree passed in an appeal in whioh they 
were not represented, when their predeces- 
sor-in- interest was already dead when the 
hearing look place. The case is dis- 
tinguishable from Vellayan Cheity v. 
Jothi Mahaltnga Atyar (1j, whioh other- 
wise I should have been glad to follow, 
inasmuch as in that case the party who 
raised the teohnioal objection had been 
fully represented at the hearing in the 
Court below. It was the opposite party 
who had died. Here the party raising the 
objection is the same party whioh was not 
represented. This is no doubt a highly 
teohnioal point and it was not brought 
forward by the appellants’ Counsel until 
he had fully argued the appeal on the 
merits. Under the circumstances while 
sending baok the case under Order XLI, 
rule 23, for re-hearing by the Court below 
I direct that whatever be the result, the 
appellants shall not be entitled to any 
costs of the hearing of this appeal or of 
the original hearing in the Court below. 
Should the respondents be suooessful costs 
may follow the event. 

The learned Subordinate Judge is request- 
ed to fix an early date for the re- hearing. 



^ 0" use remanded. 

^nd. Cas. 83, 3fl M. «80, 23 M. L. J. 188, 2 
W. 168; (1016) M. W.N.201. 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURr. 

Second Civil Appeal No. 103 ok 1918. 

February 6, 1920. 

Present: — Mr. Kofcval, A. J. C. 

LAXMAN — Pl » inti kf— Appellant 

V8T8U8 

GOVrND— defend. «t - Respondent. 

Civil Procedure Code (Act V of 1008), $ fifl, 
applicability of, to successors-in-title of certified pur. 
chaser - Limitation Act (IK nf -<0S , s 28, effect o/— 
Adverse possession, whether confers title. 

Section 66 of tlio Civil Procedure Code applies 
to the successors-in.title of a certified purchaser 
[p 4^9, col. \J 

Inasmuch asunder section f 8 of the Limitation 
Act it is not merely the right to nue that is extin. 
guished but the right to the p operty itself, a person 
who has been in adverse po session fora porio I of 
more than twelve years cannot be considered as a 
trespasser, [p. 600, col i .] 

Appeal against the decree of the District 
Judee, Nagpur, in Civil Appeal No. lt>5 
of 1917, deoided on 1st December 1917. 

Mr. M. R Indurkar , for the Appellant. 

Mr. M. b. Khandekar, for the Respond- 
ent. 

JUDGMENT — The plaintiff’s case was 
that his father had purchased the field in suit 
at an auction sale in the Dame of his agent 
Ambadas and he and his father had since 
been in possession adversely for 24 years. 
The defendant has got the holding sold in 
execution of a decree against Ambadas and 
has purchased it. He sued for a declaration 
that the defendant had no right as auction- 
purchaser to take possession of the field from 
him. The defendant pleaded that the suit 
was barred under seotion 66 of the Civil 
Procedure Code. The plaintiff urged that 
section 66 did not apply, as the suit was not 
against the certified purchaser himself and 
that it was one merely for a declaration. 
The learned District Judge has in appeal 
rejeoted the plaintiff’s contentions and has 
held that the suit is barred under seotion 66. 

As regards the plaintiff’s contention that 
the salt is maintainable as the defendant is 
not the oerti6ed pnrohaser himself, the 
difference in the wording of seotion 66 of the 
new Code and the corresponding seotion 317 
of the old Code seems to show that section 
66 applies to the sucoessors-in title to the 
certified pnrohaser. Even seotion 317 of 
the old Code™, held to apply to persons 
who stood id the shoes of the certified pur. 
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ohaeer: 668 Han Govind Joslii v« Ramchandra 
Naraycn Gole (l) and Manji Karimbhui v. 
Bo'jrbai (2). 

As regards the second point reliance is 
placed upon Satti Ohurn Nundi v, Aunopurna 
(3), but in that ces9 the sait was treated 
as one based upon existing possession which 
in itself gave a good title against all the . 
world. The view in Bi$h<in Dial v. Ghazi- 
ud din (4), relied on by the District Judge, 
seems to be the oorreot one. 

Apart from his title as the original owner 
for whom Ambadas was the benamidar , 
the plaintiff relied on the faot of his 
possession for over 12 years adversely to 
Ambadas. The Distriot Judge on this point 
writes a9 follows: — 

“It is next urged that the plaintiff 
need not rely on his title as benefloiary 
purchaser since possession for 24 years has 
rendered his position unassailable. Bat it 
seems obvious that a declaratory deoree 
cannot and should not be granted in favour 
of a trespasser on the ground that the 
defendant has lost his right to sue through 
lapse of time.” 

If the plaintiff and his father have been 
in adverse possession since the purchase 
in the name of Ambadas, it is difficult to 
see how the plaintiff oan at the date of 
the suit be considered to be a trespasser, 
that is, one who unlawfully enters upon 
the land of another. Under section 28 of 
the Limitation Act it is not merely the 
right to sue that is extinguished but the 
right to the property itself. If Ambadas’ 
right to the property i9 extinguished, the 
plaintiff cannot be a trespasser. It is, 
therefore, neoe9eary to deoide the question 
of plaintiff’s adverse possession and his 
title acquired thereby. The case is remanded 
to the lower Appellate Court for a fresh 
decision with advertenoe to the above 
remarks. No order is made for refund of 
Court-fees. Costs throughout will follow the 
result. 


Case remanded. 


fl' 81 B. 61; 8 Bom. L. K. 873. 

(2) 8 Ind. Cas. 762; 35 B. 342; 12 Bom. L. R. 1044. 
(8) 23 0. 699. 

(4) 23 A. 176; A. W. N. (1901) 44. 



CALCUTTA HIGH COURT. 
Appeal from Appellate Decree No. 1553 

of 1919. 

January 23, 1920. 

T resent: — Mr. Justice W almsley. 
KAILASH NATH ROT CHOUDHURY— 

Dependant — Appellant 
i ersus 

KAMAKHYA CHARAN CHATTO- 
PADHYAYA and other? 

— Plaintiffs — Respondents. 

Landlord and tcnayit, relationship of —Payment* 
under kobala — Conduct of parties— Record of Rights, 
entries in, value of. 


Where under a kobala it was agreed that a certain 
sum be paid annually to the proprietor as sadar 
jama, but the conduct of the parties for many 
years was such that the sum so payable was re- 
garded as payable on account of rent, and in the 
Record of Rights the person making the payment 
was recorded as a tenaut under the putnidar: 

Held, that the relationship of landlord and tenant 
existed between the parties, [p. 501, col. 2.], 

Appeal against the deoree of the Officiating 
Subordinate Judge, 1st Court, Faridpur, dated 
the 24th of April 1919, affirming the deoree 
of the Munsif, 1st Court at Chikandi, dated 
the 31st of January 1918. 


FACTS appear from the judgment. 

Babu Dwarka Nath Ohakrabarty (with him 
Babu Kali Kinkar Ohakrabarty ), for the Re- 
spondents, took a preliminary objection that 
the appeal was barred under 6eotion 153 of 
the Bengal Tenanoy Act. 

Babu BiraLal Sanyal (withhimBabu Ra • 
mendra Mohan Majumdar), for the Appellant. 
— I oome within the exception to section 153 
of the Bengal Tenanoy Act, inasmuch as 
the lower Court has decided a question of 
title as between parties having conflicting 
olaims thereto. My contention is that hav- 
ing purchased the land in suit from the 
proprietors of the estate I beoame a pro- 
prietor in respeot of the land so purchased* 
The amount stated in the kobala as payable 
by me as Sadar Jama is only the share of 
the Government revenue payable by me. 
The faot that I was paying the amount 
through the proprietors did not change 
my status and convert me into a teaant of 

the proprietors. ' 

Babu Dwarka Nath Ohakrabarty, for the 
Respondents. — The conduct of the defendants 
for something like more than 50 ye 0 * 8 
oonolusively shows that the sum P a y ft 0 
by the defendants is payable as rent to the 
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proprietors. A perusal of the kobala also 
will convince your Lordship that the 
amount payable by the defendants is payable 
as rent. It is also well known that payment 
of rent even by a proprietor to another 
person for a period of 50 years will 
convert the proprietor to a tenant of the 
person to whom the rent is paid. 

Babu Hi ra Lai Sanyal briefly replied. 
JUDGMENT. — This appeal arises out of 
a rent suit. A preliminary objection is 
taken on behalf of the plaintiffs 
that the appeal is barredby seotion 1534 
Bengal Tenanoy Act. I think that this 
contention is right; but I oannot 
state my reasons for so thinking 
without mentioning the facts necessary for 
the point raised by the appellant. So I 
do not rest my decision only upon seotion 
153. The facts areas follows: — There is an 
estate No. 3197 of the Baokergunge Colleo- 
torate. The proprietors thereof sold a piece 
of land measuring 3 Kanis and odd comprised 
in the estate to the predecessor of the 
defendant in Maroh 1857. Some years 

later they granted a putni of the estate 
to the plaintiffs’ predecessors. By the 
kobala in favour of the defendant’s prede- 
cessor it was agreed that the defendant 
should pay R 3 . 3 and odd annually as 

Sadar Jama to the proprietor; and it appears 
that the defendant paid this sum annually 
to the proprietor and afterwards to the 
putnidar, It is the putnidir who now 
sues to recover that sum as rent, and the 
defendant’s contention is that he is really 
the proprietor of the land an! the money 
whioh he pays to the plaintiffs is not rent 
but his share of the Government revenue. 

The learned Subordinate Judge held that 
the relationship of landlord and tenant 
existed between the plaintiffs and the 
defendant. He examined the kobila whioh 
is Exhibit A, and he gave his reasons for 
the view. He pointed out that the Sadar 
Jama whioh the defendant’s predecessor 
was direoted to pay was not proportionate 
to the area of the land bought. It was 
evidently fixed as Re. 1 per Kani. Second- 
ly, he pointed out that the parties had 
behaved for something like 50 years or more 
as though the sum annually payable by 
the defendant was payable as rent of the 
putnidar. Next, he pointed out that twice over 
when the Record of Rights was prepared 


the defendant has been shown as tenant 
under the putnidar. The learned Vakil 
who appears for the plaintiffs in this Court 
has further pointed out that the kobala 

ends with a sentence which is more 

consistent with a lease than with a 
conveyance. It runs as follows: ' You 

shall enjoy and possess by getting 

your name reoorded in the Huzur Malik 
on payment of Sadar rent.” This is a 

sentenoe whioh seems out of plaoe in a 

deed of conveyance. It appears to me 
that the learned Subordinate Judge was 
right in taking the view that he did and, 
therefore, on the merits I hold that the 
appeal must be dismissed with oosts. 

Appeal dismissed . 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Fir st Civil Appeal No. 100 of 1916. 

August 16, 1918. 

Present : — Mr. Stuart, A. J. C., and Pandit 
Kanhaiya Lai, A. J. C. 

Babu NARAIN SINGH and others 
— Plaintiffs — Appellants 

versus 

The DEPUTY COMMISSIONER of 
PARTABGARH as MANAGER, COURT 

of WARDS, KALAKANKAR ESTATE 
— Defendant — Respondent. 

Attestation of document , proof of —Signature of 
executant, admission of, effect of— Registration effect 
of —Presumption, rebuttal of. 

The mere proof or admission of the genuineness 
of the signature of the executant of a documout 
does not dispense with the proof of its proper 
attestation, if the document is one required by law 
to bo attested bsfore it can cffoctuato a transfer. 

[p. 602, col. 1.] . 

The facts that a document is more than 30 years 
old and is registered and that the genuineness of 
the signature of its executant on it is admitted, 
may go to raise a presumption as to its genuineness, 
but such a presumption does not exclude the right of 
the person against whom the document is set up to 
rebut that presumption by showing that it was not 
properly attested and was, therefore, inoperative, 
[p. 602, col. 1.] 

Appeal from the decree of the Subordi- 
nate Judge, Luoknow, Tahml Mohaplalganj, 
dated thi 23th May 1916, 
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SIBDAR SINGH V. CHRISTIAN. 

The Hon’ble Syed Wo tit Hasan and 
MeFBrp. J. N. Chok, Abid Husain aid Al 
Mohammad, for the Anpellantp, 

Meperp. IT. Wallnch and L. If. Banner ji t 
Rai Nagendro Nath Ghoshal Bahadur and 
the Hon’ble Dr. Tej Bahadur Sapru, for the 
Respondent. 

JUDGMENT. — One of the points for eon* 
Bideration in this appeal is whether the 
agreement, executed by Raja Hanwant 
Singh on the 30th October 1 67 1 (Exhibit A 
96 \ was properly attested in the manner 
required by law. In the judgment of the 
Court below no reference is made to that 
agreement, and no objeotion was conse- 
quently taken by the plaintiffs appellants 
in the grounds of appeal to the admission 
of that document in evidenae. 

1 he agreement bears the signature of 
Hanwant. SiDgh and purports to have been 
written by a scribe named Nawal Kisbore 
and attested by four witnesses, none of 
whom has been examined. Two witnesses, 
Mohammad Mustafa Khan (D. W. No. 3) and 
Bande Ali (D. W. No. 11), were examined 
to prove the signatures of some of the 
attesting witnesses, but it was not shown 
whether all the attesting witnesses were dead. 
On the 17th November 1914 the plaintiffs 
admitted the genuineness of the signature 
of Hanwant Singh on the said document, 
The Court below, reading that admission 
with the evidence adduced, treated the 
agreement as duly proved. 

The learrned Counsel for the plaintiffs* 
appellants, however, rightly contends that 
the mere poof or admission of the genuine 
LffS of the signature of the executant 
of a d< suaert n uH rot di^pe-jite 
the pioof of iis j.rortr aiust^tioD, if the 
document is ore riquired by law to be 
attested before it can effectuate a transfer. 

The agreement was executed over thirty-six 
years ago and in view of the facte that the 
genuineness of the signature of Hanwant Singh 
thereon is admitted by the plaintiffs appellants 
and that the agreement is registered, a 
presumption can be made as to its genuine* 
ness But Buoh a presumption would not 
exclude the right of the plaintiffs appel- 
lants to rebut it by showing that it was 
not properly attested and was, therefore, 
inoperative. 

As the agreement was not expressly 
pot in tone and is material for the pur- 


poses of determining the question of title 
arising out of the compromise, which it 
purports to carry out, the effect of the 
compromise being the subject-matter of 
contention in this suit, we oonsider it de- 
sirable that the following issues should be 
remitted to the Court below for trial:— 

1. Whether the agreement exeouted by 
Raja Hanwant Singh on the 30th Ootober 
1871 (Exhibit A 98) was properly attested 
in the manner required by law? 

2 Whether any of the attesting wit* 
nesses are alive and if not, were the attes- 
tations borne by the document made by 
the persons whose names they bear? 

The parties will be allowed to produce 
additional evidenae relevant to the above 
issues. Two months and fifteen days’ time 
will be allowed for the return of tbe findings 
and ten days from the date of the findings 
will be allowed to tbe parties for filing 
objections. 

Issues remitted. 


PATNA HIGH COURT. 
Miscellaneous Application No. 95 of 1918, 

June 20, 1918. 

Present:— Mr. Justioe Mulliok and 
Mr. Justice Thornhill. 

Thahur SIRDAR S NGH and others — 

Appellants 

versus 

F. F ("PRI^TiAN * ND OTHER" — 

r * t o** (**. 

Civil Procedure Code (Act V of If 08^, O. XII, r. 19, 
O. XLVII — Memorandum of appeal dismissed for in- 
sufficiency of stamp — Application for restoration- 
procedure — Review — Court-fee payable. 

An order dismissing a memorandum of appeal 
on the ground that it is insufficiently stamped, is 
open to review under Order XLVJI of the Civil 
Procedure Code and no application for restoration 
of the appeal can in such a case be made under 
rule 9 of Older XL I of the Code The proper 
procedure is by way of application for review 
bearing Court-fees prescribed for such applications, 
[p. 60;<, ool 1 .] 

A plication agair s* a diction of the 2nd 
Srbordiia’e Judge, Mongtyr. 

Mi Ohander zhekhar Baner.i, for the 
Petitioners, 
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JUDGMENT.— This is an application 
which arises out of the dismissal of bd appeal 
on the 24th of April 1918 by a Division 
fienoh of this Court. 

It appears that a suit was lodged by 
the plaintiffs, who are 2 1 1 in number, for a 
declaration that a decree, which was under 
ezeoution against them, should be set aside 
on the ground of fraud. The Subordinate 
Judge before whom the plaint was lodged 
came to the conclusion that an ad valorem 
Court-fee should be paid and that the con- 
tention of the plaintiffs, that a Court-fee of 
Rs. 10 was sufficient, oould not be accepted. 
The plaintiffs declined to pay the ad valorem 
Court- fee and the suit was dismissed, and 
against that deoree of dismissal an apoeal was 
filed in this Court on the 13th of February 

1918. 

• 

On the 15th Maroh 1918 the learned Counsel 
for the appellants, on being told that a Court- 
fee of Rs. 10 was not sufficient for the 
memorandum of appeal, asked for time to 
pay the defioit Court-fee, whioh was allowed 
till the 4th April 19l8. On the 8th April 
further time was given till the 22nd. On 
the 24th April the defioit was not paid 
and no one appeared, on behalf of the ap- 
pellants. The appeal was aaoordingly dis- 
missed. 

The present application was made on the 
4th June 1918 for the restoration of the 
oase, and it is prayed that the defioit ad 
valorem Court- fee payable upon the memo- 
randum of appeal may be accepted and that 
the appeal may be allowed to proofed. 

Now it^ is quite dear that Order XLI 
of the Civil Procedure Code, which relates 
to appeals after admission, does not apply 
to this case and that no application for 
restoration can be made under rule 19 of 
that Order. The order of this Court of 
the 24th April 1918 was an order reject- 
ing the memorandum of appeal on the 
ground that it was insufficiently stamped, 
whioh was open to review under Order 
XLV1I of the Civil Procedure Code. The 
present application isn.fc an application for 
review and is not adequately stamped for 
that purpose and, therefore, there is this 
legal defeot in the way of the applicant*. 

But apart from that the applicants mu-t tail 
on the merits. They from the lLSuuii.n 
of the suit were aware that the amount 

of the Court-fee payable was in dispute 


and indeed the only ground upon whioh 
the appeal was filed in this Court was on 
that of Court-fees. So they were fully 
alive to fche necessity of paying the ad 
valorem Court-fee if the Court should demand 
it. They were aware of the Court’s de- 
mand on the 1 5t h Maroh and they took 
time till the 4th April and again till 
the 24th April. The excuse now made for 
the non-appearanoe of either Counsel or 
the applicants on the 24th April i 8 that 
although Counsel had communicated with the 

applicants at the address given by them, 
they were in faot in a different village be- 
cause oholera had broken out in their village. 
If that was 60 , then it is difficult to under* 
stand why the applicants did not take the 
precaution of leaving their address with 
their legal advisers when removing to the 
other village. Having regard to the faot 
that they knew that there was a substan- 
tial dispute as to the Court fee and that 
the suit had already been dismissed in one 
Court for non-payment of that Court-fee, it 
was clearly Deoeesary (n their part to be 
diligent in the matter in the High 
Court. In my opinion the cause shown 
for their absence on the 24th April is not 
sufficient and, therefore, the application must 
fail on the merits also. 

In this view of the oase the application 
will be rejected. 

Application rejected. 


ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 184 of 1919, 
January 12, 1920. 

Present Mr. Lindsay, J. 0. 

Saiyad MANSAB ALI— Plaint.ff 

— Appellant 


oatyad bAJitiA WA'l HA AIN anu Oihbbs 

T “B* W>NDfc T 3 . 

Mortgage- Redemption decree- Possesion, when t 
he vacated Mortgagee, uhether Ua< Le jor me.ne profit 
lor pertuu tejore , asm v oj final dtciee 


.f A r rrga r iv r ,hUgti to vacate possum 

of the mortgaged property until he has received 
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the full mortgage money. A mortgagor cannot, 
therefore, sue the mortgagee for mesne profits for 
the period prior to the passing of a final decree in 
his favour in the redemption suit filed by him. 

Appeal from the deoree of the First Subordi- 
nate Judge, Babraiob, dated the 7th April 
1919, confirming the decree of the Munsif, 
Qaiaarganj, dated the 30th August 1918. 
Syed Ah Mohammad, for the Appellant. 
Mr. Mohammad Ayub, for Respondents 
Nos. land 2. 

JUDGMENT.— In my opinion this ap- 
peal oannot succeed. The order of the 
lower Appellate Courts appears to me to 
be perfeotly oorreot. The simple faots are 
that on the 3 1 sfc of Maroh 1914 the 
plaintiff-appellant got a preliminary deoree 
for redemption. The amount which he 
was direoted to pay by that deoree was 
Rs. 1,046 0-4. There was an appeal to the 
District Judge and the amount payable for 
redemption was reduoed to Rs. 952-8-0. 
The date of this order in appeal was the 
26th of Fobruary 1915. The plaintiff deposited 
this amount in Court on the 26th of April 
1915 and the mortgagees withdrew the 
money. There was a second oivil appeal to 
this Court, ard this Court direoted that a 
further sum was due to the mortgagees in 
respect of the payment of certain Govern- 
ment revenue. An order was accordingly 
sent to the Court of first instance to deter- 
mine what this amount was and to prepare 
a final deoree. Accordingly an inquiry was 
held in the Court of first instanoe and on 
the 5th of September 1917 the Munsif held 
that the sum so payable amounted to 
Rs. 198-7-6. This additional sum was paid in- 
to Court by the plaintiff; thereupon the fioal 
deoree in the redemption suit was drawn 
up on the 15th of September 1917, and the 
plaintiff duly got possession of the property. 

In this suit an attempt has been made 
to 6ue the mortgagees for mesne profits for 
the period between the 26th of April 1915 
the date on wbioh the plaintiff deposited 
the sum wbioh was afterwards found to be in- 
adequate, and the date upon which he obtained 
possession. The Courts below have dismissed 
the suit, on the ground that no mesne 
profits oan be sought unless it can be 
ahown that the mortgagees wrongfully 
withheld possession for the period in dispute. 
There can be no question as to this, for a 
mortgagee is not obliged to vacate possession 


until he has received the full mortgage 
money. In this case the full mortgage money 
was the sum awarded by the lower Appellate 
Court, tamely Rs. 952 8-0 plus the turn 
whioh was afterwards found payable on 
aooonnt of payments made fc-r Government 
revenue, namely, Rs. 198-7-6. This sum 
was paid into Court on the I4th or l:th of 
September 1917, and the final deoree was at 
once prepared. If there was any accounting 
to be done between the parties in respect 
of this mortgage transaction, whether on 
account of receipt cf profits in lieu of 
interest cr on any other aooonnt arising 
cut of the mortgage relation between the par- 
ties, that ought to have been done before the 
final deoree was passed. The plaintiff oannot 
now after redemption bring a suit for mesne 
profits for the period prior to the date cf 
the final deoree in the redemption suit. 
This was the view taken by the lower Court 
and is, in my opinion, a oorreot view. I 
dismiss the appeal with costs to the answering 
respondents. 

Appeal dismissed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 537 of 1918, 
February 2, 1920. 

Present : — Mr. Justice Sultan Ahmad. 

Musamrnat SAKLI — Defendant — 

Appellant 

t ersus 

Mahanth RAM KISHUN DAS-Plaintiff, 

MANGNI LAL SAHU— Defendant No. 2 

— Re>PGNDEKT9. 

Pnbate and Administration Act ( I' of If SO, • <J - ^ 
— Civil Prccedure Code (Act V cf 1908^, O. X XXI, f- 
), O. XXIII, r. 3— Suit arising out of estate of deceased 
— Executor, right of, to sue — Compromise — Sanction, 
when will be granted. 

Under section 82 of the Probate and Adminis- 
tration Act and Order XXXI, rule 1 of the Code of 
Civil Procedure, no one but an executor is compe- 
tent to prosecute a suit with respect to matters 
arising out of the estate of the deceased, [p 605, 
col. l.J 

A Court will not recognise any compromise of 
an action with the facts of which it is entirely 
unacquainted, or if one of the terms of the compro- 
mise is a clear violation of a statutory right, [p. 605 
col. 2.] 
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Appeal from a deoision of the Subordinate 
Judge, Chapra. 

Mr. A. P. Upadhyn , for the Appellant. 

Mr. S‘imbhu Saran, for the Respondents. 
JUDGMENT.— The suit out of whioh 
this appeal arises was instituted for the 
recovery of rent of oertain holdings 
appertaining to a Muth in possession of 
the defendant. 

The plaintiff’s ease is that the Math 
was in possession of a Mahanth named 
Jairam Das. 3 , who executed a Will whereby 
he appointed one Mangni Lai Sahu as 
executor. On the death of Jairam an 
application for Probate vias made by 
Mangni Lai before the District Judge of 
Saran. The plaintiff Ram Kishen Das 
entered caveat. On the 26 bh of April 1919, 
however, a compromise was entered into and 
on the 28th of July 1919 Probate was granted 
to Mangni Lai Sabu and it appears that 
the terms of the compromise were annexed 
to the grant. The suit was resisted by 
the defendant on the ground that the 
plaintiff had no right to recover the rent, 
and she also pleaded payment. The first 
Court held that the plea of payment was 
falee and, therefore, decreed the suit. On 
appeal by the defendant the Judge agreed 
with the trial Court on the question of 
payment of rent but remanded the 6uit for 
determination whether there was relation- 
ship of landlord and tenant between the 
parlies. After remand the defendant put 
in a petition before the trial Court con- 
tending that inasmuoh a9 Probate had been 
granted to Mangni Lai Sahu, the plaintiff 
oould not maintain the suit. The Munsif 
held that the suit wa9 not maintainable 
and dismissed it. There was an appeal to 
the Subordinate Judge and the Appellate 
Court reversed the deoision of the trial 
Court. Hence this aeoond appeal. 

The learned Vakil appearing on behalf 
of the appellant has urged that under 
section 82 of the Probate and Administra- 
tion Aot and Order XXXI, rule 1, Civil 
Procedure Code, none but the execator ie 
competent to institute the suit. In my 
opinion this contention is sound. Saotion 
82 of the Probate and Administration Aot 
runs as follows : — " After any grant of 
Probate or Letters of Administration, no 
other than the person to whom the same 
shall have been granted shall have power 


to sue or prosecute any suit or otherwise 
aot as representative of the deceased, 
throughout the province in whioh the same 
may have beeD granted, until such Probate 
or Letters of Administration shall have 
been reoalled or revoked. ” 

It is admitted that the Probate granted 
to Mangni Lai Sahu has not been reoalled 
or revoked. Bat it is contended on behalf 
of the respondent that the grant must be 
read together with the terms of the com- 
promise whioh were annexed to the grant 
and as the terms of the compromise were 
made a part of the Probate and the respond- 
ent had under the terms of the compro- 
mise power to realise rent, the suit was 
rightly instituted by the plaintiff. 

First of all, as was observed by Starling, J., 
in Daioubai Haji Khan Habib Khan, In the 
matter of the Will of (l) in a testamentary 
proceeding the subjeot-matter of the suit is 
the property of whioh the executor is the 
legal owner under the Will of the testator 
and of whioh the Probate by declaring him to 
be exeoutor reoognises him before the Court 
as legal owner. ” Therefore, the grant of 
Probate established the Will from the death 
of the testator and conferred the title upon 
the exeoutcr who had obtained Probate, as 
legal owner. Courts will not reoognise aDy 
compromise of an aotion with the faots of 
whioh it is entirely unacquainted and, there- 
fore, will not allow the terms of compromise 
arranged between the parties before the 
trial to be made an order of the Court, 
inasmuoh as it has no power to enforce 
compliance with the terms. It was laid 
down by Woodroffe, J., in the case of 
Kamal Kumar i Devi v H/areudra Hath 
Mulher i (2) that the terms, when they 
are beycnd the scope of the suit, are not 
the subjeot-matter of the deoree, and if 
not oarried out, must be enforoed by a 
separate suit. Therefore, I oannot go 
beyond the grant itself and when I find 
that the grant is in favour of Mangni 
Lil Sahu, I must hold that he, and he 
alone, oan under seotion 82 of the Probate 
and Administration Aot sue or proseoute 
any 6uit with respect to matters arising 
oat of the estate of the deoeased. I will 
not be justihed in looking to the terms 
of the compromise at all. 

(1) 18 B. 237. 

(2) 1 Ind. Cas. 573; 9 C. L. J. 19. 


506 


INDIAN OASES. 


[1920 


BUDHAI 81NGH V. EABAN SINGH. 

The learned Vakil appearing on behalf 
of the respondent, however, argues that 
the terms of the compromise are part 
of the grant and nnder the terras the 
parties agreed that all that the exeontor 9 had 
praotioally to do in the administration of 
the estate should be performed by the 
respondent. In faot he went to the length 
of saying that Mangui Lai was under the 
terms a nominal executor and the real 
executor was the respondent. It has, 
however, been held that the Court will not 
recognise a compromise, one of the terms 
of whioh is that some of the exeoutprs 
named in the Will should renounce. [See 
Hargreaves v. Wood (3).] 

Apart from that, if one of the terms of 
the compromise were that, the executor will 
not have the right to sue, but that such 
right would be vested in the respondent, 
that would be a clear violation of the 
statutory right given to the executor and 
expressly forbidden to be exeroised by any 
one else, under seotion c2, Probate and 
Administration Aot. 

The learned Vakil on behalf of the re- 
spondent, appreciating this difficulty in his 
way, contended that seotion 82 has no 
application where the suit relates to the 
recovery of rent after the death of the 
deoeased. I do not find the slightest founda- 
tion for 6uoh a contention. No authority 
baa been placed before me to show that 
there is any limitation on the powers of the 
executor to institute suits. 

The seotion deals generally with actions 
relating to debts whioh aoorued before or 
after the death of the testator. A re- 
lerenoe to sections 88 and 89 only con- 

firms me in the interpretation that I have 
put on seotion 82. 

Even if the terms of the compromise were 
looked into, one is struck by the absence 
of any term authorizing the plaintiff to 
institute suits. It^is, however, suggested 
that the right to “ manage the property” 
inoludes the right to institute suits for 
realizition of rent. In my opinion this con- 
tention cannot be accepted. It is a well- 
known rule of interpretation that terms of 
compromise like powers of attorney must be 
strro ly pursued and construed as giving 
only such authority as they confer expressly 

(8) (l°62i 2 Sw. Sc Tr C02; 32 L. J. P. 8, 7 I T 
838; 11 W. B. 31. 


or by necessary implication. “A power 
granted to the donee to manage oertain 
property, followed by general words giving 
him fall power to do all lawfal aofcs relating 
to the donor’s business and affairs, of what 
nature or kind soever does not necessarily 
include authority to indorse bills, for the 
general words are construed as having 
reference to managing the donor’s property, 
for whioh indorsing bills may not be iuoi- 
dental or necessary.” See Halsbury’s Laws 
of England, Volume 1, page 162. Much less 
then oan the power to manage the property 
oonfer the right to sue for rent. 

In the end the learned Vakil appearing on 
behalf of the respondent contended that the 
suit ought not to have been dismissed but 
that Maugni ought to have been made a 
plaintiff under Order I, rule 10, Civil Pro- 
oedure Code. No such prayer was ever 
made in the lower Courts and I think it is 
too late in the day to make that prayer in 
this Court. 

Under these circumstances the appeal 
should be allowed and I, therefore, vacate 
the judgment and decree of the Subcrdinate 
Judge, dated the 9th February 1918, and 
restore the judgment and decree of the 
Munsif and dismiss the suit of the plaintiff 
with ooste in all Courts. 

Appeal allotted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 65 or 1917. 

July 9, 1917. 

Present*. -Mr. Stuart, A. J. C. 
BUDHAI SiNGH andangthkr — Dbfend«nts 

— Appellants 

versus 

KARAN SINGH and others — Plaintiffs 

— R k >P0n i •ekts. 

Estoppel— Arbitration, dispute settled by— Arbi- 
trator, whether can seek to upset arrangement as 
representative of one of the parties. 

A dispute was settled by arbitration. Subse- 
quently two of the arbitrators pureha*ed the interest 
of one of the parties in the properties in dispute 
and sought to upset the arrangement arrived at as 
a result of the arbitration: 

Held, that they were estopped from doing ao. 


Vol. LV] INDIAN 

KRI8T0 DAS LAW f. KALIMODDIN B*UIA. 

Appeal from the deoree of the Officiating 
Subordinate Judge, Hardoi, dated the .-(Ph 
November 1916, reversing the order of the 
Munsif, Sandila (at Hardoi), dated the 3rd 
July 1916. 

Mr. P. O, Oupt i , for the Appellants. 

Mr. G. B , Thcmcu t for the Respondents. 
JUDGMENT.— Certain Umrai Singh 

owned landed property, whioh on his death 
pas&ed into the possession of hi* widow 
Mutammat Gulab Kuar When she died, 
the property would ordinarily have gone 
either to the sons of Mathura SiDgh or the 
sons of Chandan Singh, the brothers of U mrai 
Singh, for Umrai Singh was apparently 
separate from his two brothers, as is shown 
by the faot that his widow was in possession 
of his property. Mathura Singh had three 
sons, Ganga Singh, Ram Singh, and Chhobkai 
Singh, and on the death of Gulab Kuar 
the property passed into the possession of 
Budhai Singh, the son of Ram Singh. 
Subsequently Mooley Singh and Munga 
Singh, the sons of Chandan Singh, raised an 
objeotion and the question of the devolution 
of the property was referred to the arbitra- 
tion of Baldeo Singh, Rustam Singh, Gopal 
and Nand Lai. Theee arbitrators arrived at 
the following arrangement;— 

They said that the property should remain 
in possession of Budhai SiDgh, provided that 
he paid Rs. 60 to Mooley Singh and Manga 
&ingh and that he abandoned all his rights in 
the property of the joint family to whioh his 
father, Ganga Singh, and Chhotkai Singh 
belonged. Chhotkai Singh was not present at 
the arbitration. In subsequent mutation 
proceedings he made no objeotion and the 
property has since then remained in the posses- 
sion of Budhai Singh, who has transferred 
it by mortgage. Subsequently Baldeo Singh 
in the name of two minor sons and Rustam 
Singh (two of the arbitrators who made the 
award) have purchased the olaims of Obhot- 
kai Singh to the properly and sued for its 
possession. The learned Munsif dismissed 
the suit but the learned Subordinate Judge 
decreed it. Chhotkai Singh has stated in 
his written statement that, he is bound by 
the family arrangement. Living this point 
on one side, this suit must fail. Baldeo 
Singh, and Rus'am Singh are clearly estop 
ped in the matter. It h on their own 
award that Ohho’kai Singh received a right 
to a portion of Budhai Singh’s share in the 
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joint property and relic quished, in conse- 
quence, his right to the property of Umrai 
Singb. Having made that arrangement 
they oannot dispute it, and the oiroum- 
stanoe that Baldeo SiDgh has chosen to put 
the names of bis minor sons into the sale- 
deed instead of his own does Dot affect 
the oase. I agree with the learned Munsif 
that Baldeo SiDgh and Rustam Singh have 
acted most dishonestly in the matter. I do 
not aooept the conclusion of the learned Sub- 
ordinate Judge who has completely overlooked 
the true Datnre of the transaction. 

I allow the appeal and direct that the 6uit be 
dismissed. The plaintiffs-respocdenta will pay 
their own costs and those of the parties on the 
other side in all Courts. 

Appeal allotted. 


CALCUTTA HIGH COURT. 
Appeals FdO <i Appelutk Decrees Nos. 1675 
177J and 2174 of lylS. 

July 25, 1 19. 

Present Justics Sir Syed Shamsul Huda, 

Kt., 

Raja KRISTO DAS LAW and others — 
Plaintiffs — Appellants 

V1T8U8 

KALIMUDDIN BHUIA and others— 

Da pendents — Reopondents. 

Bengal Tenancy Act (VIII of I885J, ss. 67, 179 

Applicability of 8 H7 — Kabuliyat, construction of — 
Permanent mokarari lease -Interest on rent, nkether 
payable. 

Section 67 of the Bengal Tenancy Act applies 
onlj where the tenancy is not a permanent mokarari 
tenancy situated within a permanently settled area, 
[p f.O-, col. 2.] 

Wherea kabuliyat showed that a permanent tenancy 
was created, but there were no clear expressions in 
the doonment to show that the rent was fixed except 
that there was a provision that if at any time the 
land on measurement be found larger in area than 
that on the basis of which the rent was fixed the 
Additional rent piyablo for such additional area 
would be in proportion of the rent originally 
fixed: J 

Hel l, that the lease was not only a permanent but 
Also a mokarari lease [p L0?, col. 2.] 

Appeal© a/aiust the decrees of the Distriot 
Judge, Noakhttii, aated the lit of August 
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and 4th of June 1918, affirming those of 
the Mnn9if, 2nd Court at Feni, dated the 
16th and 29th of June 1917 respectively. 
FACTS appear from the judgment. 

Dr. Dwarkanath Mitter, (with him Babas 
Narendra Chandra Bose and Satyendra Nath 
Mitter) /for the Appellants. — The appeals arise 
out of a suit for rent. The question is 
whether the defendant is liable to pay 
interest at the rate of 2 per oent. per 
meosem under the terms of the oontraot. 
The land was described as shikmi taluk* 
land in the plaint. The defendants do not 
traverse that. There was a stipulation in 
the kabuliyat that the tenant would be 
liable to pay interest at 2 per oent. per 
mensem on the over due amount of rent. 
My point is that the tenanoy is a perma- 
nent one, being a mourasi mokarari tenure. 
Hence the plaintiff ought to be awarded 
interest at the stipulated rate. 

Moulvie Nurul Huq, for the Respond- 
ents. — The first question, whether the lease 
is a permanent mokarari tenure, has bsen 
decided in my favour. There must be 
distinct words of mokarari grant in the 
lease. In the seoond place the landlord 
oannot olaim interest from me at that 
rate as it is penal. Although I did not file 
a distinct written statement I filed a 
petition of objection. My last contention 
would be that the rate of interest is penal. 

Dr. Mitter replied in brief. 

JUDGMENT. 

S. A. No. 1678 of 1913. 

This appeal arises out of a suit 
for rent with interest at 2 per oent. 
per mensem. The liability for the rent 
was not denied by the tenants. No 
written statemeot was filed, and it was not 
neoe?sary in Buoh oases to file a written 
statement. The plaintiffs in their plaint 
alleged that the rent claimed was in res- 
pect of a shikmi kaimi taluk with a rent 
of 49 rupees payable per annum. The 
defendants on the day of hearing filed a 
petition, in which they stated that the olaim 
for interest at the rate of 2 rupees per 
oent. per mensem was an exorbitant and 
penal rate. There was no allegation that 
the Jama was not a permanent Jama. But 
in their plaint the plaintiffs also did Dot 
say anything a9 regards the fixity of rent. 
The Courts below have not based their 
deoision on the question as to whether the 


rate of interest was or was not penal, and 
I doubt if on the authorities it could be 
held that the rate was a penal rate. But 
the deoision is based on the provisions of 
seotion t>7 of the Bengal Tenanoy Act and 
the Court below has, instead of interest, 
awarded damages to the plaintiffs at 
the rate of 25 per oent. Seotion 67 would 
only apply if the tenancy was not a per- 
manent mokarari tenanoy situated within 
a permanently settled area (seotion 179, 
Bengal Tenanoy Aot). 

It is argued on behalf of the appellants 
that upon a proper interpretation of the 
kabuliyat executed by the tenants in this 
oase it should be hell that the tenanoy 
was a permanent mokarari teoanoy. The 
learned Vakil for the respondents, for 
obvious reasons doss not want oategorioally 
to eay that the lease hold interest of his 
olients i3 not permanent or that the rent 
is not a fixed rent. The dooument has 
been plaoed befors me and, although there 
oan be no doubt that a permanent tenanoy 
was created, there are no clear expressions 
to show that the rent was fixed. Bat 
reading this inference may be drawn from 
the tenor of the dooument as a whole 
and specially from the provision that if at 
any time the land on measurement is found 
to be larger in area than that on the 
basis of which the rent was fixed, the 
additional rent payable for snoh additional 
area would be in proportion to the rent 
originally fixed. I, therefore, hold that the 
lease was not only a permanent but also a 
mokarari lease. 

In this view of the oase I think the 
plaintiffs are entitled to the rate of interest 
claimed by them. The appeal is, therefore, 
allowed and the plaintiffs’ suit decreed 
with oosts in all the Courts. 

Tbi9 judgment will govern also Seoond 
Appeals Nos, 1773 and 2174 of 1913. 

Appeals allowed. 
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LAHORE HIGH COURT. 

Second Ciyil Appeal No. 226 of 1916. 

July 21, 1919. 

Present:— Mr. Jn8tioe Shadi Lai and 
Mr. Justioe Dnndas. 

JIWAN DAS and others — Defendants 

— Appellants 
t ersus 

THARAJ ALD OTHERS — Pliintifks — 

Respondents. 

Transfer of Property Act (IV of 1S82>, s. 61 — Mort- 
gage — Mortgagor, right of, to redeem one of several 
mortgages — Consolidation of mortgages, effect of — 
Court, duty of. 

A mortgagor seeking to redeem any one mort- 
gage is, in the absence of a contract to the contrary, 
entitled to do so without paying any money duo 
under any separate mortgage on property other 
than that comprised in the mortgage which ho 
seeks to redeem, and the onus of establishing such 
a contract lies npon the mortgagee, [p 50 J , col. 2.] 
As consolidation has the effect of interfering 
with the right of a mortgagor to redeem a mortgage 
on one property without being required to redeem 
another mortgage relating to a different property, a 
Court of Justice will always struggle against an 
interference with the mortgagor’s right, unless the 
covenant is shown to bo express and unequivocal, 
[p. 609, col. 2.] 

Parabh Dial v. Eharku, 2 P. R. 1890, distinguished. 
Allu Khan v. Roshan Khan, 4 A. 85; A. W. N. (1881) 
133, dissented from. 

SeooDd appeal from the decree of the 
Distriot Judge, Jhang at Sargodha, dated 
the 11th Ootober 1915, modifying that of the 
Senior Subordinate Judge, 1st Clasp, Jhang, 
dated the 29th Maroh 1915, deoreeing the 
olaim conditionally. 

The Hon’ble Pandit Sheo Narain , R. B., 
and Mehta Bahadur Chand, for the Appellants. 

The Hon’ble Mr. Fazl-t- Husain, for the 
Respondents. 

JUDGMENT. — This was an action 
for the redemption of oertain property 
mortgaged to the defendants, and the sold 
question, whioh arises in this second appeal 
preferred by the mortgagees, is whether they 
are entitled to consolidate the different 
mortgages effected in their favour. Now, 
there are altogether five mortgages, and as 
regards three of them the Distriot Judge 
has upheld the contention of the defendants, 
and his finding on that point has not been 
questioned before us. The learned Judge, 
however, holds that the defendants cannot 
bompel the plaintiffs to pay at the same 
time the money due to them on the strength 
bf the remaining two mortgages effected 


on the 9th September 1682, and 8th 
February 1889, respectively; and the ques- 
tion for determination is whether the de- 
fendants have established their right of 
consolidation in respeot of these two securi- 
ties. 

We may dear the ground by stating 
that it is beyond dispute that the aforesaid 
two mortgages do not comprise any property 
oovered by the other mortgages, and are 
absolutely separate transactions. The prin- 
ciple of law, whioh finds expression in 
eeotion 61 of the Transfer of Property Act, 
is to the effect that a mortgagor seeking 
to redeem any one mortgage shall, in the 
absence of a oontraot to the oontrary, be 
entitled to do so without paying any money 
due under any separate mortgage cn property 
other than that comprised in the mortgage 
whioh he seeks to redeem. It is, therefore, 
clear that the lies upon the defendants 
to establish a oontraot whioh precludes the 
plaintiffs from redeeming the property affeoted 
by the three mortgages without paying the 
money due on the two mortgages in question, 
It must be remembered that as consolidation 
has the effect of interfering with the right 

of a mortgagor to redeem a mortgage on 
ono property without being required to 
redeem another mortgage relating to a 
different property, a Court of Justioe will 
always struggle against an interference with 
the mortgagor’s right, unless the covenant is 
shown to be express and unequivocal. 

Have the defendants satisfied this 
requirement of the law? Now, the clauses 
in the two deeds, upon whioh the learned 
Advocate for the appellants places his 
reliance, are britfly as follows: — “in the 
mortgage of the 9th September 1882 there 
is a stipulation that the mortgage would 
be redeemable along with the prior mortgage 
effeoted on the 18th August 1882 (one of 
the three mortgages referred to above). In 
•the mortgage deed of the 8th February 
1389 the covenant is that “should the 
mortgagors redeem the land mortgaged by 
the deeds of the 18th August 1882 and 
9th September 1382 they will redeem the 
present charge at the same time.” 

We have bestowed our careful 
consideration upon the wording of these 
covenants in the light cf the arguments 
advanoed by the learned Advooate, and we 
aro not prepared to hold that thoy amouut 
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to a olear and express oontraot depriving 
the mortgagors of their right to redeem 
the mortgage of August 1882 without 
redeeming these two mortgages. It may 
be that the parties contemplated that the 
money due on all the mortgages should 
be paid at the same time, but that is not 
enough. The defendants, in order to succeed, 
must shew that the plaintiffs expressly and 
unequivocally contracted themselves out of 
their right to redeem the first mortgage 
without redeeming at the sama time the 
two mortgages relating to a different 
property. 

In Gang a Earn v. Kirtarath Rai (1) 
the learned Judges, in dealing with a stipula- 
tion by which the mortgagor agreed to 
redeem a later mortgage before redeeming 
a prior mortgage, held that the covenant 
was nothing more than a provision fixing the 
time for payment, and that there was no 
agreement in the second mortgage that the 
mortgagor would not be entitled to redeem 
tbe first mortgage without paying the money 
due under the second mortgage. To tbe 
same effeot is the judgment of the Oadh 
Court in Gaya Din Singh v. Har Karan Singh 
(2). The ruling of the Chief Court in Parabh 
Dial v. Kharku (3), relied upon by Mr. 
Sheo Narain, appears to deal with a case 
of two oharges oreated on the same property 
and has no bearing upon the present case, 
in which the question of the consolidation 
of mortgages comprising different properties 
is involved. Farther the judgment follows 
the Allahabad ruling in Allu Khan v. 
lloshan Khan (4), which has been expressly 
dissented from in Sheo Shankar v. Parma 
Mahton (5). 

In view of the wording of section 61 
of the Transfer of Property Act, and the 
law as the consolidation enunciated above, 
we must hold that the defendants, on whom 
the onus rested, have failed to prove any 
express oontraot wbioh entitled them to 
prevent the plaintiffs from redeeming the 
mortgages on one property without redeem- 
ing the mortgages affecting another property. 

We accordingly eonfirm the decree of the 

(1) 9 Ind. Cas. 819; 83 A. 393; 8 A. L. J. 158. 

(2) 22 Ind Cas. 132; 16 0 C. 267. 

(3) 2 P E. 18H0. 

(4) 4 A 86; A. W. N. (1881) 133. 

(6; 26 A. 659; 1 A, L. J. 282; A, W. N,(l90i) 123. . 


lower Appellate Court and dismiss the appeal 
with oosts. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal kkoai Appellate DiCaPts No. 881 

o? I9ly. 

Daoember 9, 1919. 

Present: — Justice Sir Ernest Fletcher, Kt. 

ANOWOR. ALI KHAN and otheks — 
Defendants — Appellants 

versus 

AZIZOR R AHAMAN KHAN — Plaintiff 

— R'hposds^t 

Co-sharer landlords — Occupancy holding, purchase 
of, by one of several co-sharer landlords, effect oj — 
Purchaser, whether settled rniyafc — Auction-purchaser 
at revenue sale, rights of. 

Where a co sharer landlord acquires the occu- 
pancy risht of a raiyat , he holds the raiyal’s interest 
without the r ffht of occupancy. Even after more 
than twelve years’ occupation of the land he does not 
become a settled raiyat so as to be protected from 
eviction by an auction-purchaser under the Bengal 
Land Revenue Sales Act of the estate comprising tho 
land, [p 611, col, 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, 1st Court, Chittagong, 
dated the 3rd February 1919, affirming 
that of the Officiating Munsif, 4th Court 
at Patiya, dated the 6th August I9i7. 

Babu Jyotish Ohand*a Sirkar t for the 
Appellants. 

Mr. A . K. Fatlul Huq, for the Respondent, 

JUDGMENT. — The defendants in this 

case appeal against the decision of tbe 
learned Subordinate Judge of Chittagong 
dated the 3rd February 1919, whereby 
the learned Judge affirmed tbe decision 
of the Munsif of Patiya, dated the 6th 
August 19 7. The main point raised in 
tbe appeal can ba stated in a few words. 
The plaintiff brought the suit for Khaa 
possessions on the allegation that he pur- 
chased the property at an auction sale 
held under the provisions of Act XI of 
1859, the property being sold for arrears 
of Government revenue. The present 
appellants were some of the oo-sbarer 
landlords of the property and it is not 
disputed that the landlord’s interest pass- 
ed to the auction-pnrohaser. But what 
has happened is this: Prior to the sale, that 
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ii, more than twelve years before the sale, 
one of the oo-sharer landlords had par 
ehaeed the oooapanoy right of a raiy it 
in the land songht to be recovered in the 
present snit. Now the deoision of this 
Ooart in the oase of Ram Mohan Pal 
v. Sheikh Rochu (1) establishes that 
when a oo sharer landlord acquires the 
oooapanoy right of a raiyat, the oo sharer 
landlord holds the raiy it's ioterest without 
the right of oooapanoy. That is the de- 
oision of a Fall Benoh and the deoi- 
sion of a Fall Benoh is binding atoa 
me. It is said that it is qaite true that 
that deoision must be followed bat, after 
the purchase of the oooapanoy rights the 
oo sharer landlord oontinaed in ooonpation 
for more than twelve years and although he 
0 3 uld not be in possession as against 

himself so as to acquire a right of oooa- 
panoy, he oonld become a settled raiyat 
of the village and, therefore, would not 
be liable to be evioted from his holding. 
The direot point has not been the sub. 
jeot of ary judioial deoision, but a point 
very oloae to it was decided by a Benoh 
of this Court in the oaee of Ramlal 

Sukul v. Bhela Gazi (2), and the 

argument that was pat forward by the 
learned Vakil on behalf of the appellants 
was, not that the oo sharer landlord had 
beoome a settled raiyat of the village 
prior to the anotion sale under the pro- 
visions of Aot Xi of 1859, but that im- 
mediately following the sale by the Govern- 
ment under the provisions of the Aot the 
defendants were entitled to set np this 
12 years’ possession prior to the sale 
and claim as a settled raiyat of the 
village, and that suoh a right was aoqaired 
fend oonld only be annulled at the option 
of the porohaser within a reasonable time 
and that the time for annulling that 
interest had long sinoe expired. I do not 
agree with this view. I think the obser- 
vat ions in the oase of hamlal Sukul v. 
Bhela Qa»i (2) above referred to apply 
equally well to a landlord aoqQiring in- 
terest as an oooapanoy raiyat or in aoy 
other oharaoter against himself, and I 
do not think that a landlord by being in 
possession of his own property oan ao- 
quire an interest against himself a-« a 
« •? 0. 88 A, 10 . L. J.1,9 0. W. w I. B » 

(a; 6 Ind, Oas. 370, 37 0. 709, 14 0. W. R, 8 i 4 , 


settled raiy t of the village or as a D y 
raiyat of any other village. The result is 
that 1 agree with learned Judges of the 
Courts below that the plaintiff is entitled 

to recover possession of this land whioh 
he purohased. 

. The o fc her point involved in the appeal 
is the question of mesne profits. it is 
oono*ded by Mr. Hoq who appears for 
the plaint ff respondent that the purchaser 
at the auotion sale- having an option to treat 
this interest in the defendant as void, is 
not entitled to reoover mesne profits prior 
to the institution of the suit. The jndg. 
ment and decree of the lower Appellate 
Court will, therefore, ba varied by direct- 
ing that mesne protirs ba reoovered by 
the plaintiff only from the date of the 
institution of the suit down to the date of 
the aofual delivery of possession or until 
the expiry of three years from the date 
of the deoree as ordered by the primary 
Court. As both parties have partly suo. 
oeeded in the appeal, I make no order 
as to the oosts in this Court. The order 

as to costs made by the lower Appellate 
Court will stand. 

Decree varied. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 49 op 1918, 
January 5, *920. 

Present’. — Mr. Lindsay, J. C. 

Babuain JADUNATH KUNWAR 

Plaintiff — A ppellant 


DHARAM NARAIN and others— 

if •, P eFEN *>ANT«— RESPONDENTS. 
llegistration Act (XVI of igO.1 s 2R—T>l„* a e 

registration— 8ale.feed Properties ’'situate in sclera 
d,s r,ct S -Be Slf trat,on oj deed in office property situate 
mthxn jurisdiction of which did not belong to vendor- 
i raud on registration law - Burden of proof 


• - v/ 


x . . . — i ,iu h uu «u to transfer uronoi-fm. 
Ntuate within the jurisdictions of moroiE? 

tratjon Offices than one and it was found that the 
transferor had no title to tho Drone rt» * 

within the jurisdiction of tho Registration not** 
m which the document was registered: fllC0 

Held, that, in the absence of any evidence to 
contrary, it must be presumed that thl * th .° 
the document as to the said property * 

entry and that tho registration ® 1 tl0U8 

collusive and fraudulent and that ? the burdtfn Wer ° 
upon the person reiving unnn thm a Q8 burden was 

that this L not TKTcd I 6 /] 0 ' ' ' meDt t0 prCTO 
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H arendra Lai Roy v. Ilari Dasi Debt, 23 Tnd. Ca3. 

41 C 97-; 27 M. L. J. &0 : 12 A. L. J. 774; 16 M. 

L. T. 6; (19 4) M. W. N. 462; 1 L W. 1050; la C. W. 

N 817; 19 C. L. J 4S4; 16 Bom. L. R. 430; 41 I. A. 
110 IP*. C.l, explained and followed. 

Pahladi Lai v. Husain mat Laraiti, 4S Ind. Cas, 
200; 41 A. 2.’; 16 A. L. J. 87 J, distinguished from. 

Appeal from the deoree of the Subordi- 
nate Judge, Rae Bareli, dated the 1 2th Novem- 
ber 1917, reversing that of the Munsif, Kanda 
(at Partabgarh), dated the 14th April 1917. 

The Hon’ole Syecl 1 \ azir Has in, for the 
Appellant. 

Pandit Barkiran Nath Misra holding brief 
of the Hon’ble Pandit Qokaran Nath Misra , 
for Respondent No. 1. 

JUDGMENT. — This is a plaintiff’s seoond 
appeal and the sole question for disoussion 
is whether or not a oertain deed of sale 
exeouted in favour of the plaintiff-appellant 
was validly registered and conferred upon the 
plaintiff a title to the property so as to en- 
able her to maintain the suit for redemp- 
tion. 

The faots may be briefly stated. In the 
year lt99, a mortgage of oertain property 
was executed in favour of the defendants 
by one Sri Dat, who is impleaded in this 
suit as defendant No. 2. The property 
affeoted by this mortgage was situated in 
Tahsil Kunda in the Partabgarh district. 
On the 26th of May 1915 Sri Dat sold 
oertain property, including the property 
under mortgage, to the present plaintiff 
Babuain Jadnnath Kunvsar. This sale deed 
also purported to transfer to the plaintiff 
a oertain plot of land in the village oalled 
Gopalpur described as No. 82 and measur- 
ing about 1 bigha. This land is admittedly 
situated in Tahsil Partabgarh. The deed 
of sale was registered by the Sub- Registrar 
of Tahsil Partabgarh, and the question is 
whether this registration was an effective 
registration so as to render the transfer by 
sale a good and valid transfer. 

When this suit for redemption was 
brought, a plea was raised by the defendants 
to the effect that the sale-deed upon which 
the plaintiff was relying for her right to 
ask for redemption was an invalid doou* 
ment inasmuch as the registeration had 
not been oarried out in accordance ‘ with 
law. This plea was founded upon the alle-| 
gution that the plot No. 82, situated in 


the Tahsil of Partabgarh, had never belonged 
to the vendor Sri Dat and consequently 
he had no right whatever to dispose of 
or to effer to dispose of it to Jadunath 
Kunwar; and so it was stated that a3 this 
plot in qaestion included in the sale-deed 
executed in the plaintiff's favour was not 
the property of the vendor, the 
result was that the Sub-Registrar of Partab- 
garh had no jurisdiction to register the 
deed and that consequently there was no 
valid registration. In this connection the 
law ou tho subject may be referred to. 
It is contained in section 28 of the Regis- 
tration Act (XVI cf 1908). This seotion 
lays down that evey dcoument mentioned 
in certain sections and clauses of the Act 
must be presented for registration in the 
effioe of a Sub-Registrar “within whose sub- 
district the whole or some portion of the 
property to whioh 6uoh document relates is 
situate.” There oan be no question that the 
deed now under consideration, being a sale- 
deed, falls within the operation of this 
seotion. 

The evidence whioh was led in the Court 
of Brat instance satisfied both the Courts 
that Sri Dat had no title to this plot No. 
82. The first Court, however, held that 
this matter did not affeot tho validity of 
the registration of the dooument and relied 
for this opinion upon a oaeo of this 
Court reported as Janki Bihi v. 
Bisheshar Nath (1). The lower Appellate 
Court took a different view and following 
tho judgment cf their Lordships of the 
Privy Counoil reported as Harendra Lai Roy 
v. Hari Dasi Behi (2), held that the regis- 
tration was invalid. The Subordinate Judge 
was of opinion that there had been a fraud 
on the registration department, and he based 
this opinion maiuly upon the faot that the 
vendor Sri Dat was proved to have no 
title to the plot No. 82 situated in Tahsil 
Partabgarh. 

It has been argued before me here that 
the principles laid down by their Lordships 
of the Privy Counoil in the oase just men- 
tioned do uot govern the decision of this 
case; and a reference has been made to 

t 

(1) 7 Ind. Cas. 614; 13 O. C. 267. 

(2) 28 Ind. Cas. 617; 41 C. 972; 27 M. L. J. 80; 12 
A. L. J.774; 16 M. L. T. 6; (1914) M. W. X. 43 J; * 
L. W. 1050; 18 C. W. N. 817; 19 C. L. J. 481; 
Bom. b. B. 490; 41 I. A. 110 (P. C.). 
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several other oases in whioh this judgment 
of their Lordships has bean considered and 
interpreted. The oases are Mangali Lai v. 
Abxdyar Khan (3), Pahladi Lai v. Musam- 
mat Laraiti (4) and Broio Gopal Mu’terjce v. 
Abhilash Ohandra Biswas (5). The main 
argament here is in snbstanoe that the 
evidenoe on the reoord does not 9apport 
the oonolasion that frand was practised up- 
on the registration department. It is oon- 
tended that mere want of title on the 
part of the transferor does not render the 
registration invalid. In support of this 
general proposition the learned Advooate 
for the appellant relied strongly upon the 
ease reported a9 Pahladi Lai v. Musammat 
Laraiti (4). 

It seems! to me, after a oarefal oonsid6ra- 
tion of all these oases to whioh I have 
been referred, that the judgment of the 
lower Appellate Court in this oase must be 
maintained, and I agree with the view 
taken by the learned Subordinate Judge 
that the oase is directly governed by what 
was laid down by the Privy Counoil in 
Harendra Lai Boy v. Eari Dasi Debi (2).That 
was a oase in whioh a suit was brought 
upon a mortgage. It was proved that 
the dooument of mortgage was registered 
in Oaloutta. It purported to mortgage 
amongst other propertiss a certain 
property described in the sohedule attaohed 
to the mortgage- deed as "No. 25, Guru 
Das Street, Calcutta.” It was proved that 
no property to whioh this desoription ap- 
plied existed in Calcutta. It was made to 
appear, during the trial of the oase whioh. 
their Lordships were considering, that in 
a previous suit instituted on this mortgage 
a oase had been set up that the entry 
"No. 2b, Gam Das Street, Caloutta,” was 
a mistake and that in faot the intention 
of the parties to the mortgage-deed was to 
create a mortgage upon another plot des- 
cribed as "25, Ashutosh Day Lane.” This 
property was an existing property and was 
situated in Caloutta. This plea of mistake 
was raised in a suit brought by the mort- 
gagee against the mortgagor and was 
accepted by the Judge of the High Court 
who tried the oase on the Original Side. 

In the case > whioh oame before their Lord- 

(8) 41 Ind. Cas. 3; 3) A. 623; 5 A. L. J. 650. 

(4) 49 Ind. Cas. 200; 41 A. 22; 10 A. L J. 871. 

(6) 6 Ind. Cas. 127; U 0. W. N. 632, 

33 


ship9, however, the defendants to the suit 
were parties other than the mortgagor and 
they olaimed that they were not in any 
way bound by the judgment in the mort- 
gage suit. It is stated in the judgment of 
their Lordships that it was proved that 
although there was an existing property in 
Caloutta whioh went by the desoription of 
25, Ashutosh D9y Lane,” nevertheless it 
was further proved that the mortgagor had 
never had at any time any title to this 
property. The result of the evidenoe 
in the oase was to oonvinoe their Lord- 
ships that there had been a fraud 
practised upon the department by the 
mortgagor and the mortgagee, and that in 
consequence the registration was invalid 
and the deed oonferred no title. From the 
report of the oase it appears that neither 
the mortgagor nor the mortgagee went into 
the witness-box in order to explain how it 
oame to pass that the mortgagor purported 
to transfer either a property whioh was 
non-existent or a property to whioh he 
had no title whatsoever. The defendants 
in the suit had established bj positive evi- 
denoe two propositions, namely, (1) that 
the item ‘‘No. 25, Gam Das Street,” had 
never existed, and (2) that, if the oase was 
that the desoription was a mistake and 
that the property was really a property 
known as "25, Ashutosh Day Lane,” then 
the mortgagor had never any title to this 
item. In these oiroumstanoes it was laid 
down by their Lordships of the Privy 
Counoil that it 1 ly upon the plaintiff -mort- 
gagee to discharge the burden of showing 
that the entry in the dead of mortgage 
was not a fictitious entry; and as he failed 
to discharge that burden, their Lordships 
held that the only oonolasion possible was 
that the mortgagor and the mortgagee had 
acted fraudulently and oollusively. At 
pageB 984 and 985* of the report the failure 
of the parties to the dead to go into the 
witness-box and give evidenoa is commented 
on in the following language : — 

"Neither the plaintiff nor Mani Mohan 
Roy (mortgagor) went into the box to 
give evidenoe as to there being any 
mistake in the desoription of the parcels. 
On the other hand, the defendants proved* 
that there is not, and has never been, 
any suoh prop erty as No. 25, Girn Das 
^Tagos of 41 C .—Ed, 
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Street, in Calcutta, and they further 
proved that the property lying within the 
metes and bounds set out in parcel No. 28 
did not belong to Mani Mohan at the 
date of the mortgage bond, and that on 
the contrary he had not then and never 
has had any interest in the property 
within those metes and bounds 

‘‘It follows, therefore, that No. 25, Guru 
Das Street, whioh is the parcel No. 28, 
was a non-existiDg property. It was no 
doubt open to the plaintiff to prove that 
there was a olerioal or other error in the 
description of the property, and that in 
fact an existing property situate in 
Calcutta was intended by both parties to 
be mortgaged and to be described in 
parcel No. 28. But there is not a partiole 
of evidence that such was tbe oase. 

“Neither the mortgagor Mani Mohan 
nor tbe mortgagee tbe plaintiff Harendra 
Lai Roy went into the box to give evidence 
as to this. As to Mani Mohau their Lord- 
ships cannot Eee how it would have been 
possible for him to give any suoh evidenoe 
because it would amount to stating that 
he intended that the deed should purport 
to mortgage an existing property in whioh 
be had not and knew that he had not 
any property or interest whatever.” 

At page 986* their Lordships refer to the 
sole pieoe of evidence whioh was put for- 
ward on behalf of the mortgagee relating 
to this house “ No. 23, Guru Das Street.” 
It was a statement by a clerk to the plaint- 
iff’s Attorneys who had some knowledge 
regarding the execution of the deed. It 
was admitted by this olerk, who was 
acting, of course, on behalf of the mort- 
gagee, that he had never made any inquiry 
regarding the mortgagor’s title to tbe 
bouse " No. 25, Guru Das Street,” This 
faot was relied upon by their Lordships 
and coupling it with the faot that neither 
the mortgagor nor the mortgagee gave 
evidenoe in the case, they came to the 
oonolusion that there was no ground for 
presuming that there had been any mistake 
of the parties and that the only other 
oonolusion available was that there bad 
been fraud and oollusion. I may refer also 
to another passage of the judgment at 
page 987* of the report, whioh seems import* 
ant in deoiding bow cases of this kipd 

♦Pages of 41 C,— Ed. 


are to be dealt with. It reads as follows: — 

“ The defendants having proved that the 
bonce whioh purported to he mortgaged 
did not exist and that the property con- 
tained in the metes and bounds mentioned 
in parcel No. 28 was property of strangers 
in whioh the mortgagor had not and never 
bad any interest had proved all that was 
necessary to throw upon the plaintiff tbe 
burden of showing that the entry of this 
parcel was not a fictitious entry. He might 
have done this by showing mistake or 
otherwise, but he did not do so but 
abstained from giving any evidence whatever 
on tbe subjeat, although both he and Mani 
Mohan were available to give evidence, and 
were the persons who could establish the 
faots of tbe oase. Taking all these 
matters into consideration, their Lordships 
can ocme to no other conclusion than that 
parcel No. 28 was to the knowledge of 
the parties to the deed a fiotiticus entry 
probably designed to give to the deed the 
appearanoe of relating to property situated 
in Calcutta and, therefore, within tbe juris- 
dioton of tbe Sub Registrar and the 
Calcutta High Court, so that registration could 
be obtained and aotions brought in Caloutta. 

What do we find in the present oase ? 
We have it that the defendants have 
been able to show by positive evidence 
that Sri Dat, at tbe timo this eale was 
exeouted in favour of the plaintiff, had no 
title whatever in plot No. 82 in Gopalpur. 
Sri Dat did not appear to give evidence 
in the oase, nor has the plaintiff, nor any 
one who was aoting on her behalf in tbe 
matter of the 6ale; and aoting on tbe 
principles laid down by their Lordships, it 
appears to me that it must necessarily be 
held that the burden of proving that this 
entry regarding plot No. 82 was not a 
fictitious entry was oast on the plaintiffi 
who has failed to discharge it; tbe result, 
therefore, must be the same as was the 
result in the oase before the Privy Council, 
namely, that it must be held that the 
entry was fictitious and that the proceedings 
were collusive and fraudulent. 

It was stoutly argued that the case 
before the Privy Council was really a dif- 
ferent case and that what influenced their 
Lordships principally to their decision was 
the faot that the item “ No. 25, Guru Das 
Street,” was a non-ex sting property. , It 
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seems to me, however, that this argument 
is not maintainable for, as I have already 
mentioned, their Lordships refer to the oase 
which had been set up in the suit originally 
brought on the mortgage deed and io which 
it was sought to be made out that this des- 
oription of the property was a misdesoription 
and that another item of property, namely, 
the house at 25, Ashutosh Dey Lane, was 
the property intended to be mortgaged. Their 
Lordships pointed out that even if there 
was this misdescription, it was nevertheless 
dear that according to the boundaries set 
out in the schedule this other properly 
25, Ashuto3h Dey Lane,” was not and 
had never been the property of the mort* 
gagor. It seems to me, therefore, that the 
decision of the Court below is correct and 
that in the circumstances the learned 
Subordinate Judge was entitled to cooolude 
that a fraud had been committed. 

With regard to the oase reported as 
Mangali Lai v. Abidyar Khan (3), an ex- 
amination of the facta of that oase shows 
dearly that there was a finding uf deliberate 
collusion between the parties to a sale deed. 
On the other hand the oase upon which the 
learned Advocate for the appellant relies, 
namely, Fahladi Lai v. Musammat Laraiti 
(4), was a very different oase from the 
one which I am now considering. There 
oertain property had been mortgaged by one 
Bijai Singh, and it was proved that one 
of the items whioh he purported to mort- 
gage was not his property but the property 
of his minor brother. But it was also 
Bhown that although the property belonged 
to the younger brother, nevertheless mutation 
had been made in favour of Bijai Singh 
and that at the date upon whioh the 
mortgage was made, the revenue papers 
contained an entry to the effect that Bijai 
Singh was the proprietor and in possession. 
In these oiroumstanoes it was held that 
although as a matter of faot Bijai Singh 
had no real title to the property, the faot 
that there was an entry in Bijai Singh’s 
favour in the revenue registers was sufficient 
to dispose of any presumption that the 
mortgage transaction between Bijai Singh 
and his mortgagee was fraudulent. The 
mortgagee had relied on the entries in the 
revenue papers and was satisfied from those 
entries that Bijai Singh had really a title 
to the property, although subsequently it 


turned out that he had not. That is a very 
different oase from the oase before me now. 
The faot is that no general rule can be 
laid down whioh will cover all oases of 
this kind. Fraud may be committed in 
many ways and it is impossible to lay 
down any universal standard of proof of 
fraud. Every oase must be judged on its 
own faots. In the oase now before me 
there is a clear guide for decision in the 
judgment of their Lordships of the Privy 
Counoil to whioh I have referred at great 
length and I am satisfied, therefore, that 
the lower Appellate Court came to a correot 
decision. The result, therefore, is that the 
appeal fails and is dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rule No. 50 or 1919. 

Deoember 12, 1919. 

Present : — Mr. Justice Walmsley. 

NANDA LAL BOSE —Defendant No. 5 

— Petitioner 
versus 

ASHUTOSH GHOSE— Plaintiff— Opposite 

Party. 

Limitation Act (IX of 1908,/, s. 10, Sch, I, Art. 145 
— Suit to recover money from depository — Limitation 
applicable— Civil Procedure Code (Act V of 190SJ, st. 
2, cl. (17), 80 —Manager of Court of Words, whether 
public servant . 

Article 145 of Schedule I to the Limitation Act 
applies to a suit to recover money deposited by 
the plaintiff as a security for his appointment as 
Tahsildar under the manager of a Court of Wards, 
[p. 516, col. 2.] 

The manager of a Court of Wards is not a public 
servant within the meaning of section 2, clause (17) 
of the Code of Civil Procedure, and is, therefore, not 
entitled to a notice under section 80 of the Code, 
[p. 616, col. 2; p. 617, col. 1.] 

Rale against the order of the Subordinate 
Judge, 3rd Jourt, 24- t'arganas. 

FACTS appear in 52 Ind. Cas, 65, 

Babu Samatul Ohunder Dutt , for the Peti- 
tioner.— Defendant No. 5, who is the petitioner, 
was a manager of the Court of Wards. The 
plaintiff was a Tah sildar under the Court of 
Wards from July 1909 to February 1910, 
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Defendant No. 5 was appointed manager after 
the diemissal of plaintiff. Several proceedings 
were instituted against plaintiff. At the 
time of plaintiff’s appointment he had to 
deposit as security a ' Savings Bank Pass 
Book. In 1913 defendant with the sanction 
of the Collector withdrew money with in- 
terest on plaintiff’s aooount under the Pass 
Book. The estate was released from the 
Court of Wards in 1917. The present suit 
was brought in February 1913, which has been 
decreed against the defendant personally. 
The defendant No. 5 then applied for review 
which was dismissed, and the plaintiff’s 
receipt for the money whioh wa3 songht to 
be put in in the review proceedings was also 
rejeoted. My points are: — (l) The defend- 
ant No. 5 was a public officer and as such 
was entitled to a notice under seotion 80. 
Civil Procedure Code. Refers to seotion 2 
(17), Civil Procedure Cede, Collector of Bijnur 
V. Munuvar (l), seotion 59 (a), Act I of 1906 
(B. C.) (2). The suit is birred by limita- 
tion. The money was withdrawn in 1913 
while the suit was brought in 1918. The 
learned Judge was wrong in holding that 
the defendant was a trustee. The true test 
of trust property is whether the trustee 
has full oontrol over it. Article 62 of the 
Limitation Act would apply. Seotion 10 
does not apply as there was no express 
trust. Refers to Kathiawar Trading Company 
Limited v. Virchand Dipchand (2), Khirode 
money Dossee v. Durgamon a .y Dosiee (3), Mathura - 
das v. Vandrawandai (4), Bhurabhai v. Bai 
Ruxmani (5), Balwant Rao v. Puran Mai (6). 
(3) My third point is that the defendant No. 5 
having bsen sued as a manager the Court 
was wrong in granting a personal decree 
against him. (4) My last point is that the 
receipt granted by the plaintiff for the 
money withdrawn wa3 an important docu- 
ment and ought to have been considered 
after granting review. 

Babu Bijan Kumar Mukherji, for the Oppo- 
site Party. — I submit the case is not barred. 
Article 145 applies to this case. See 
Lola Qobini Prasad v, Chairman of Patna 

(1) 3 A. £0 (F. 13.). 

(2) 18 B. 119. 

(3) 4 0. 455: 3 C. L. R. 3;5. 

(4) 31 B. 222; b Bom. L. R. 328. 

c6) 32 B. 394.- 10 Bom. L. R. 510. 

(6) 6 A. 1 (P. C.); 10 I. A 90; 13 C. L. R. 39; 4 Sar. 
P. 0. J. 435. 
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Municipality (7). That case is on all fours 
'with the present oase. See also Upsndra 
Lai Mukhopadhy i v Collector of Rajshahye 
(8). The defendant No. 5 was not a 
public servant. Readsseotion2 (l?),CivilPro- 
cedure Code. The suit was not bad for want 
of notioe. The judgment of the trial Court 
is quite clear, explaining its reasons for 
rejecting the dooument and as to why a 
personal decree was granted against defend- 
ant No. 5. (Reads judgment.) 

Babu Samalul Ch under Dull replied 

briefly. 

JUDGMENT. — This Rule was heard ex 
parte by Mr. Justioe Chatterjea and Mr. 
Justice Panton some months ago, but later 
at the instance of the opposite party an 
order was passed that the Rule should be 
heard again. I have now heard the learned 
Pleaders on both sides. The facts are stated 
in the judgment delivered on the 24th of 
Maroh last. There are now four points to 
be considered. The first one is that the 
lower Court ought to have set aside its 
order when the defendant made bis applica- 
tion for review of judgment. I have read the 
learned Judge’s judgment in regard to 
this application and I think that he was 
correct and that there is no ground for 
interference on that soore. 

The second point urged is that the suit 
is barred by limitation. The point taken 
by the lower Court was that the suit was 
saved by the operation of section 10 of the 
the Limitation Act. When the oase was 
heard by .this Court, the learned Judges 
took a different view and held that the 
suit was subjeot to the rule of 3 years’ 
limitation. The learned Pleader who appears 
to day for the opposite party doe9 not 
rely upon seotion 10, but refers to 
Artiole 145 and quotes the oase of Lula 
Qobxnd F rasad v. Chairman of Patna Munici- 
pality (7). It appears to me that he is 
right in this contention and that in con- 
sequence the suit cannot be held to be 
time-barred. 

The third point is that the defendant 
was a public servant and, therefore, entitled 
to the benefit of a notioe under seotion SO 
Civil Procedure Code, I cannot find that 
he falls within any of the olasses enumerated 
in clause (17) of section 2 of the Civil 

(7) 6 0. L. J. 535. 

(8) 12 0. 113. 
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Procedure Code and, I, therefore, think that 
he was not entitled to a notice. 

The fourth point i9 that the defendant 
was sued as manager of the estate hot the 
deoree was made against him personally. 
It appears to me that on the findings of 
the {earned Judge of the Court below it 
is right that the deoree should be made 
against him personally. 

Taking these views, I disobarge the Rnle 
with Goat*!— -hearing fee one gold rnoihur. 

Rule discharged. 


MADRAS HIGH COURT. 

Civil Appeal No. 230 op 1918. 

November 6, 1919. 

Present:— Sir John Wallis, Kt., Chief Justice, 
and Mr. Jnstioe Sadasiva Aiyar. 

Mr. R. P. GILL— Plurt.ff— Appellant 

versus 

L1NGAMALLU VARADA RAGHA VAYYA 

akd others— Defendants— R espONDgNTS. 

Court Fees Act (V II of 1870.) , s. 7, cl. IV (b\ Sch. 

- II, Art. 17 ( VI) — Partition, suit for, by co-tenant — 
Valuation— Court -fee payable. 

A suit for partition by a co-tenant, alleging him- 
self to be in possession on behalf of himself and the 
other oo-tenants, is for purposes of Court-fee not 
governed by clause IV ( 6 ) of section 7 of the Court 
Fees Act, but is incapable of valuation within the 
meaning of Schedule II, Article 17 (VI) of the* Act. 
[-p. 618, col, 1.] ’ 

Tara Chand v. Afzal Beg, 13 Ind. Cas. 186; 31 A. 
164; 8 A. L. J. 1329, and Ahamuddin v. Amiruddm, 
41 Ind. Cas. 216, followed. 

Boganadam Rangiah Chetty v. Boganadam Subra . 
mania Chetty, 8 Ind. Cas. 512; 21 M. L. J. 2!; (19.0) 
M. W 1 . N. 76fi; 9 M. L. T. 3, distinguished. 

Reference under Court Fees Act, section 6, 4 M. L. J. 
110 and Dagdu v. Totaram, 4 Ind Cas. 243; 33 B. 656; 
11 Bom L. ft. 1074, dissented from. 

Appeal against the order of the .Court of 
the Temporary Subordinate Judge, Guntur, 
dated the 18th February 1918, rejeotiDg the 
plaint in Original Sul- No. 10 of 1917, sought 
to be filed by Mr. G. V. Srinivasa Rao, 
Vakil, on behalf of Mr. R. P. Gill, the 
plaintiff. 

FACTS. — The suit was by a oo owner for 
separate possession of his share. The only 
question in appeal was the amount of Court* 
fee payable op the plaint, 


Messrs. P. N arayanamurti and K. Kama - 
nna , for the Appellant. — In a c uit by 
a oo owner for separate possession of 
his share, the relief is not capable of 
valuation and bo the Court fee is pay- 
able as under clause (u of Article 17 of 
Sobedule II to the Court Fees Aot. In 
Reference under Court Fees Ad, section 5 (1) it 
was held that the relief was capable of 
valuation. In Eoganadam Rangiah Chetty 
v. Boganada Subramaniam Chetty (2) it was 
held that though the relief was incapable 
of valnatior, seotion 7, olause IV (6), applied 
as it referred to the oaee of joint family 
property expressly. The rulings in Calcutta 
treat the relief as incapable of valuation, 
whether it be relating to joint family pro- 
perty or mere joint property. Bidhcta Bou 
v. Bam Charitra Roy (3). The latest ruling 
is in Ahamuddin v. Amiruddin (4). 
Allahabfd takes the same view: Waliullah 

V. Durga Prasad (5), Tara Chand v. Afzal Beg 
(6). But see Dagdu v. Totaram (7). 

Mr. K. 0. Babu Rao, for Defendant No. 9.— 
I am not contesting the point. The case in 
Rtferena under Court Fees Act, section 5 (l) 
being an exact ruling in point, ought to be up- 
held. 

Mr. P. Narayanamuiti in reply. 

JUDGMENT. — In this oase the plaintiff 
sues for partition of oertain immove- 
able property of whioh he alleges 
he is in possession as a oo- tenant on 
behalf of himself and the other co-tenants. 
This is not a suit to enforce a right to 
share in the possession of property on 
the ground that it is joint family property 
within the meaning of seotion 7 (IV) ( b ) 
of the Court Fees Act, VII of 1870, and, 
therefore, the question of the applicability 
of the sub-section to suits for the partition 
of joint family property, whioh was de- 
cided by a Fall Benoh of this Court in 
Boganadam Rangiah Ohelty Boganadam v. 
Subramania Chetty (2), does not arise. 

There is a loDg course of decisions in 

Caloutta that a suit, such as the present, for 

• 

(1) 4 M. L. J. 110. 

(2) 8 Ind. Cus. 612; 21 M. L. J. 21; (1910) M, 

W. N. 755; 9 M. L . T. 3. 

,3) 6C. L. J.651; 12 C. W. N. 37. 

(4) 44 Ind. Ca3 216. 

(6) 28 A. 340; A. W. N. (1£06) 38; 3 A L. J. !8l. 

(6) 13 Ind. Cas. 185; 84 A. 184; 6 A. L. J. 1329. 

(7) 4 Ind, Cas. 243; 33 B. 668; U Bom. L. ft. JC-74. 
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partition by a plaintiff alleging himself 
to be already in joint possession is inoap- 
able of valuation within the meaning 
of Schedule II, Article 17 (it), and 

is not governed by clause V of section 7 
and though the point was not expressly 
deoided by the Full Benoh in the case 
reported as Boganadam Rangiak Ohetty v. 
Boganadam Subramania Ohetty (2), the 
reasoning of all the learned Judges who 
heard the reference is in aooordanoe with 
this view. The same view is taken in 
Tara Chand v. Afzal Beg (6). 

In these oircumstanoes we are not prepared 
to agree with the decision in Reference Case 
No. 5 of 1894 [Reference under Court Fees Act, 
section 5 (1)] that the value of the sub- 
ject matter of such a suit is not incap- 
able of valuation but easily ascertainable, 
or with the decision in Dagdu v. Totaram 
(7), assuming that the point arose in that 
oase whioh is not clear. The balance of 
authority appears to us to be strongly in 
favour of the view that suoh a suit as 
the present is governed by Sohedule II, 
Artiole 17, olause 6, the latest oase being 
Ahamuddin v. Amiruddin (4), and we must so 
hold and set aside the order rejecting the 
plaint and remand the oase to the lower 
Court for disposal aooordlng to law. Co 9 ts 
will abide the result, 
m. c. P. 

Appeal allowed ; 

Case remanded. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Petition No. 251 or 1918-19 of the 
Partabgarh District. 

Deoember 13, 1919. 

Fresent : — Mr. Ferard, S. M., and 
Mr. Harrison, J. M. 

FATEH BAHADUR SINGH — Plaintiff— 

Appellant 

versus 

Babu NAGENDRA BAHADUR SINGH— 
Defendant— Respondent. 

Lease — License— Transfer by lessee or licensee— 
Mortgage — 8ale — Ejectment — Cause of action— Court 

of Wards , whether agent of disqualified proprietor 

Rent, collection of— Ward, whether bound by action of 


Court of Wards— Receipt of rent by ignorant taluq- 
dar, effect of — Vendee from perpetual and heritable, but 
non-transferable lessee, position oj. 

Where there is no express penalty of forfeiture 
in respect of a lease or license, a mortgage by the 
lessee or licensee does not give a cause of action 
for ejectment; but a sale does, as it involves an 
entire abandonment of the transferor’s rights in 
favour of another person, [p. 619, ool. 1.] 

Ali Muhammad Khan, v. Chhedan, 15 Ind. Cas. 
38 16 0. C. 9J, followed. 

The Court of Wards is not an agent for a dis- 
qualified proprietor and its action is not, therefore, 
bindiDg on him in the matter of collection of rent, 
[p. 51P, col. 2.] 

The mere receipt of rent by a taluqdar for a 
year or two after release of his estate from the 
management of the Court of Wards, *, e., before 
there was time to acquire knowledge of intricate 
matters affecting his rights, cannot be held to 
amount to an admission [p. 619, col. 2.] 

Where a taluqdar ignorantly collects rent from 
a vendee from a perpetual and heritable bat non- 
transferable lessee, and it is found that before him 
the Court of Wards in management of his estate did 
the same with full notice of the sale, this would 
prove that the vendee was recognised merely as an 
ordinary tenant but not as a person holding special 
rights, [p. 519, col 2.] 

Appeal from the' deoree of the Commis- 
sioner, Fjzibad, dated the 10th July 1919, 
oonfirming the deoree of the Assistant Col- 
lector, First Clasp, Pariabgarh, dated the 
30th April 1919. 

Pandit Jagmohan Nath Chak anl Baba 
Nanak Ohand, for the Appellant. 

Babu Parmeshxcar Dayal, for the Re* 
spondent. 

JUDGMENT. 

Harrison, J. M. — This is a saoond appeal 
in a suit to oontest a notice of ejectment. 

The land in suit formed part of a pro- 
perty leased by a perpetual lease to 
Dhaunkal Singh and others in 1271 Fasli 
(1163-4 A. D). The lease’s rights were 
dearly heritable, bnt the dooument was 
silent as to the right to alienate. A por- 
tion cf the land (now in suit) came into 
the plaintiff’s possession by sale of the 
rights of Dhaunkal Singh in 1907, since 
when first the Court of Wards and after- 
wards the taluqdar (defendant) himself have 
collected the rent from plaintiff at the 
same amount as used to be collected from 
the original lessees. The present suit arose 
from the recent action of the taluqdar in 
issuing a notice of ejectment against the 
plaintiff. 
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Here in second appeal the argument has 
proceeded upon two main lines, first, 
that in the absence of express provision in 
the lease for forfeiture there is no right 
of re-entry, and, secondly, that the accept- 
ance of the old rent in any case ratified 
the transactions leading up to the suit as 
given in the Commissioner’s judgment, 

dated 20th September 1917, in a suit be- 
tween the parties to contest a previous 
notioe (copy on record), Dhaunkal Singh, 
etc., had olaimed under-proprietary rights 
hut had withdrawn their suit on being 
granted the lease now in question, which 
the then Commissioner held to be heritable 
hut not transferable. In 1907 the estate 
was under the Court of Wards and during 
that year a share of the lessee’s right was 
sold to the plaintiff. The Court of Wards 
contested the subsequent application for 
mutation, but unsuccessfully. (They, there* 
fore, had notioe of the transaction.) After- 
wards it collected rent from the plaintiff 
(as is further proved direotly in this oase). 
The estate was released in 1915 (and it 
is now in evidence that the defendant taluqiar 
himself collected rent from plaintiff after that). 

As to the first line of argument before 
me, the judgment in All Muhammad Khan 
v. Ohheddan (H (the material passage 
appears on page 96*,J seems tc to 

oontain the best statement of the law in 
such a oase. Where there is no express 
penalty of forfeiture in respect of a lease 
or license (transfers not being sp3oifioally 
forbidden by Statute), a mortgage doe3 not 
give a cause of notion for ejectment, 
but a sale does, as it involves an entire 
abandonment of the transferor’s rights in 
favour of another person. The deoision was 
given by a Benoh of the Judicial Com- 
missioner’s Court and is based on general 
principles of law. Farther in connection 
with another sale of a portion of the 
rights secured by this very lease the 
Judioial Commissioner held in a judgment, 
dated 30th July 1917 (oopy on reoord), 
that the transfer was invalid against the 
taluqiar. I, therefore, find the sale invalid. 
In the same judgment of 1917 the Judioial 
Commissioner held that as the transferee 


(1 ) 15 Ind, Cas, 885; 15 0.0.91. 
•Page of 16 0. 0.— Ed. 
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then in question had never been recognized 
by the acceptance of rent, he was liable to 
ejectment (by the Civil Court). Theim* 
plication was, I presume, that had rent 
been collected, a tenancy would have been 
reoognized and the remedy would have lain 
in the Revenue Courts. In this oase there 
is evidence that rent was collected both by 
the Court of Wards and by the taluqiar 
himself. Bat it has been held by the 
Judicial Commissioner in Deputy Oommis> 
sioner, Rai Bareli v. Mahesh Bakhsh (2), that 
the Court of Wards is not an agent for a 
disqualified proprietor and its aotion is not, 
therefore, binding in matters of this sort. 
Farther, as the Commissioner remarked in 
his judgment in the previous suit, th9 mere 
receipt of rent by a taluqdir for a yen' or 
two after release of the estate (t. e., bsfore 
there was time to acquire knowledge of 
intricate matters affeoting his rights) oannot 
be held to provide an admission. The 
taluqiar doubtless continued to collect as 
a master of course without any oorsciousness 
that ihe plaintiff asserted special rights 
and obviously he did not lose much time in 
challenging th9 plaintiff’d right, for the 
oase had already got up to the Commissioner’s 
Court in appeal in 1917. I hold that the 
plaintiff was recognised by these transactions 
merely as a tenant, but not as a person 
holding special rig'at3. The Bsard in th3 
previous proceedings merely he|d that he was 
not a trespasser. 

A stuly of virion ruliags after the 
hearing of the oase has draw* my attention to 
section 6 (») of the Transfer of Property Ait, 
which seems to me farther to weaken the 
plaintiff’s case. It forbids the assignment 
of a lessee’s interest while the estate is 
under the management of the Court of 
Wards and has been law since this clause 
was added by Act IK of 1365. 

In the result I find that the transfer 
was invalid and extinguished the rights 
Dnauakil Singh, etc., had under the original 
lease: while th3 subsequent acceptance of 
rent did no more than acknowledge the 
plaintiff as an ordimry tenant. In this 
view the appoal fails and is dismissed 
with costs. As the oase i3 of soms im* 
portanoo, l lay it bsfore my oollngue for his 
opinion. 

(2) 6 0. C. 142. 
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Fa bard, S, M. — I agree. I see no flaw in 
my colleague's application cf the law, as 
interpreted by the rulings quoted to the 
present case. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Letters Patent Appeal No. 27 op 1919. 

Ootober 20, 1919. 

Fresent:— Mr. Justice Shadi Lai and 
Mr, Justice Wilberforoe. 

SHANKAR DAS — Defendant — 

Appellant 

versus 

MATHRA DAS and another — Plaintiffs 

Respondents. 

Punjab Pre-emplion Act (I of 1913 ), s. 3 (3 )~Town 
und villages definition, (f— Padhana, Lahore Tahsil, 
whether tovm— Question whether a place is toun or 
village one of law — Appeal, second, whether lies. 

A town may be defined db an area inhabited by 
residents not bound together by a common interest 
in agriculture, that is, a place which depends mainly 
on trade, while a yillage appears to mean the area 
occupied by a body of men mainly dependent upon 
agriculture or occupations subservient thereto f» 
521, col. 1.] * r * 

The question whether a place is a town or a village 
for the purposes of the Pre-emption Act is one 
of law and, therefore, a second appeal lies in respect 
thereof, [p. 520, col. 2.] 

Oosain Sant Das v. ilusammat Ram Bai 20 Ind 
Cas. 296; 38 P. R. 3 913; 264 P. L. R. 1913; 184 P. w] 
It. 1913; Daulat Ram v. Qadi Ram, 49 Ind. Cas.138- 
IP. R. 1919; East Indian Railway Co v. Changu Khan 
28 Ind. Cas 245; 42 C. 888; 22 O. L. J. 212- 19 C W* 
N. 1034, distinguished. 

For the purposes of the Pre-emption Act, Padhana 
in the Tahsil and Distriet of Lnboro is a villacro Tn 
521, col. 2 ] b * L ^’ 

Letters Patent Appeal against the following 
judgment of Mr. Juetioe Marfcineau, dated the 
14th July 1919 in Second Appeal No. 2288 
of 1918. 

“The question in this appeal and 
Appeal No. 2389 is whether Padhana 
is a town or village for the purposes of 
the Pre-emption Aot. The Courts below 
have decided that it is a village. It is 
contended for the respondent that this is 
a fiDdiDg of faot and that, therefore, a 
seoond appeal would not lie, In Mahmud 


v. Jumma (1) the learned Judges doubted 
whether a second appeal lay in such a 
case, but did not decide the point. It 
has been deoided in Bhambc Bam v. Allah 
BaJihth (2) that the question whether cn 
certain faots a building should be held to 
be a 6hop is a question of law, and ip 
Fetozc uddin v. Rahim Bckhsh (3) a similar 
ruling was given in regard to the ques- 
tion whether a certain plot was a Serai. 
I see no essential distinction between such 
oases and the present one, in which the 
question is whether on the faots Padhana 
should be held to be a town or a village. 
Couneel for the respondents has referred to 
Oosain Sant Das v. Musammat Ram Bai (4) 
and Daulat Ram v. Qadi Ram (5). In these 
oases the question was whether certain 
property had been dedicated to public, 
obaritable or religious uses. Suoh a ques- 
tion is of a different kind from the one 
arising in the present case. East Indian 
Railway Go., v. Char.gu Khan (6) is also 
cited but seems to be hardly in point. 

1 hold that the question in the present care 

is one of law and that, therefore, the appeal 
lies, 

Padhana had a population of 4,587 in 
1911. It has a Record of Rights. It is 
divided into Tarafs and Pattis audit has 
Lambardars. In support of the contention 
that Padhana is a town, Counsel for the 
appellant has laid stress on the fact that 
it was constituted a notified area in 1895 
and that it was described as a town in 
the notification issued nnder section 210 
of Act XX of 1891. I agree, however, 
with the learned District Judge that the 
mere faot that it was thought proper to 
apply to Padhana certain provisions of the 
Municipal Aot relating to suoh matters as 
sanitation, would not show that Padhana 
is to be regarded as a town for the pur- 
poses of the Pre-emption Aot. Other 
faots which are relied upon by Counsel 
for the appollant appear to be similarly 

(1) 64 Ind. Cas. 64P; 28 P. R. 1919. 

(2) 31 Ind. Cas. 191; C9 P. R. 1916; 166 P. W. R. 
1915. 

(3) 8 Ind. Caa. 366; 96 P. R. 1910; 192 P. L. B. 
1910. 

(4> 20 Ind. Cas. 295, 83 P. R. 1913; 264 P. L. B. 
1913; 184 P. W R. 1913. 

(5; 49 Ind. Las. 138; 1 P. R. 1919. 

\6) 28 Ind. Cas. 216; 42 C. 868; 22 C. L. J. 21 2; 19 
O.-W. N. 1034, 
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inconclusive, saoh as (hat Padhana was 
desoribed as a town in a notification 
published in 1896, by whioh seotion 34 
of tbe Police Act was extended to it, 
(hat Padhana is also desoribed as a town 
in a geography book issued by the Educa- 
tion Department for teaching in primary 
sobools, that it is so desoribed in a plan 
of the notified area or that there are a number 
of Pukka houses and shops and paved 
streets in Padhana as well a9 a Vernacular 
Middle Sohool and a branch post office. 
With regard to judioial decisions there is 
a judgment by the Divisional Judge, 
Lahore, in 1838, holding Padhana to be a 
town, but on the other hand there is a 
judgment of Mr. Ellis in 1913 to the contrary. 

The word ‘town’ is not defined in the 
Pre emption Act, but the essential distinc- 
tion between a town and a village appears 
to be correctly indicated by Mr. Ellis on 
pages 125 and 130 of his Pre emption Aot. 
He suggests that a town may be defined 
as an area inhabited by residents not bound 
together by a common interest in agricul- 
ture, that is, a plaoe whioh depends mainly 
on trade; while a village appears to mean 
the area occupied by a body of men mainly 
dependent upon agriculture or occupations 
subservient thereto. 

Now Padhana ha9 a oulturable area of 
nearly 43.000 kanals , and all but about 79 
kanals is owned by Jats. The learned 
District Judge says: 'it is a village with 
4 Tarafs and 13 Pattis, and though in its 
population of 4,587 according to the Census 
of 1911, there were no doubt Ehatrisand 
a number of non- proprietors, it appears that 
they really administer to the neads of the 
agricultural population of the village. It 
is the very large agricultural area and 
the considerable agricultural population and 
population directly dependent upon agricul- 
ture that gives it its 9ize. Traders no doubt 
there are, but there is nothing whatever 
to show that they are there for any reason 
apart from the existence of a large agricul- 
tural population whose needs are suffici- 
ently great to make it worthwhile for a 
number of traders to live among them.’ 
Counsel for the appellant wishes to 
challenge the District Judge’s findiog on this 
point, but I agree with Mr. Covind Di9 that 
he cannot do so in second appeal, the finding 
being one of faot. 


* 

Another important point to consider in 
determining whether Padhana is to be 
regarded as a town or village is tbe posi- 
tion of tbe non- proprietors. The number 
of alienations by nonproprieters does not 
appear to have been large, and several 
are of quite recent dates, and it has Dot 
been shown that non proprietors have power 
to alienate their honses and sites coonpied 
by them; while the Distriot Judge finds 
as a faot that the Bazar is owned by the 
village Sardars. Farther it has been proved 
by the entry in the wajib-ul-arz that certain 
village dues, namely, Thanna Patti and Haq 
Atrafi, are levied from the non proprietors at 
Padhana and also thatthe tax on sales known 
as Dharat is charged and is applied to defray 
the village expenses. 

It is not neoessary to refer to other 
minor . matters to whioh ray attention has 
been drawa. The chief points are: (l) 
that Padhana is inhabited mainly by 
persons dependent on agriculture, while those 
of the inhabitants who live by trade are 
principally oooupied in supplying the wants 
of the agricultural population; and (2) 
that the same distinction whioh is found 
in other villages between the position of 
the non-proprietors aod that of the pro- 
prietors exists at Padhana. In the circum- 
stances the lower Appellate Court was right 
in finding that Padhana was a village 
and 1 accordingly dismiss both the appeals 
with costs.” 

Lala Moti Sagar, R. S , and Lala Jagan 
Nath, for tbe Appellant. 

Bhagat Govind Das and Lala Txrath Ram, 
for the Plaintiffs- Respondents. 

ORDER. — The question whether Padhana 
is a town or a village for tbe purpose of 
the pre emption is no doubt a difficult one, 
and there is a good deal to be said on 
both sides. Bat a Judge of this Court, 
after considering tbe whole material, has 
oome to a conclusion, and we are not pre- 
pared to hold that it is wrong. We dismiss 
the appeal. 

Appeal dismissed. 
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PRIVY COUNCIL. 

Appeal from the Bombay High Court. 

November 18, 1919. 

Present: — Lord Sbaw, Sir John Edge, 

Mr. Ameer Ali and Sir Lawrence Jenkins. 
HAR1DAS RANCHORDAS and another 

— Appellants 
versus 

The MERCANTILE BANK of INDIA, 
LIMITED — Respondents. 

Evidence Act ( I of 1872J, s. 92— Banker and customer 
— Customer allowed to overdraw — Interest , agreement 
to pay — Compound interest charged for a long time — 
Implied agreement to pay compound interest , whether 
can be proved — Acquiescence. 

The appellants had for many years been allowed 
to overdraw their account with the respondent 
Bank. The Bank in fact charged them compound 
interest with monthly rests and such charge 
appeared on the face of their pass books. The 
appellants annually gave the Bank a letter in a 
printed form in which they merely agreed to pay 
interest on the daily balances: 

Held , that section 92 of the Evidence Act did 
not prevent the Bank from proving an agreement 
by the appellants to pay compound interest with 
monthly rests, and that such an agreement could 
be implied from the appellants’ long acquiescence 
in such a method of calculation, [p. 626, col. I.] 

Appeal from a deoree of the Bombay High 
Court (Sir Basil Scott, C. J,, and HeatoD, J,), 
dated the ‘iOth November 1916, affirming a 
decree of Maoleod, J. 

FACTS of the ease sufficiently appear 
from their Lordships’ judgment, where also 
the material parts of the printed letter 
signed by the appellants are eet out. Maoleod, 
J., decreed the Bank’s claim for Rs. 36,427 
due upon a balance of account, and dismissed 
the respondents’ counter claim for damages 
for the dishonour of two cheques. Wfth 
reference to the amount charged for interest 
the learned Judge observed:; — 

“It was contended that the plaintiffs are 
not entitled to charge compound interest. 
Now there is not the slightest doubt that 
the defendants knew that the plaintiffs 
were ohargiDg compound interest and agreed 
to that interest being charged in that way 
with monthly rests. - And the only question 
is whether, vhen the plaintiffs are suing 
on the aocountp, they oan ask the Court to 
give them interest calculated in that way 
considering the terms of the letter of 
hypothecaticn. Clause 2 of that letter 
merely gives the rate at which interest will 
he charged: and if the cate had stopped 
there, interest would run in law at that 


• 

rate, perhaps with half-yearly rests, certainl* 
with yearly rests But there is no reason, 
as far ae I oan see, why the plaintiffs should 
not be entitled to prove that the method 
by whioh interest should be oharged was 
not inoluded in the letter of hypothecation. 
That was arranged orally between the 
Bank and the defendants. I do not 
think that seotion 92 of the Evidence Act 
prevents the plaintiffs from proving suih an 
agreement. That seotion has always caused 
me considerable difficulty. But proviso 2 to 
the seotion eeems to apply to this case: ‘The 
existence of any feparate oral agreement as 
to any matter on whioh a dooumenfc is silent 
and which is not inconsistent with its 
terms may be proved.* The dooument is 
silent as to the way in wbioh interest 
should be oharged, and it is no answer to 
that to say that if there had been no oral 
agreement, the law would allow interest 
either simple or with yearly rests. The 
suggestion that the plaintiffs are not entitled 
to oharge compound interest after all these 
years is a very dishonest one, and altogether 
the attitude taken up by the defendants 
ati their own suggestion or very likely 
at the suggestion of their Solicitors does 
them ve^y little oredit. No doubt they 
have suffered like many other people owing 
to the outbreak of war : but there is no 
reason why if they have so suffered they 
should lose all sense of derenoy.” 

Elsewhere in his judgment he characteris- 
ed the defendants’ attempt to re opea the 
accounts for two years as a most dishonest 
one, whioh wai only made when they went 
to their Solicitors. 

The Appellate Benoh of the High Court 
(Sir Basil Scott, C. J., and HeatoD, J.) 
affirmed this deoisioD. Upon the question 
of interest Heaton, J., (with whom Scott, 
C.^J., concurred) held as follows : — 

On the question of interest the defend- 
ants have not a clear case at all. The 
rate was fixed by the contract, but the method 
of calculation by the long existing praotioe 
between the parties. 

“The case of Daniell v. Sinclair (1) has 
been relied on as justifying the counter- 
claim in reapeot of the compound interest 
oharged. The appellants’ case' there was 
differentiated by the finding from a case 

(1) (1881) 6 App. Uas. 181; 50 L. J. P. C. 60, 44 
T. 267j 29 W. B. 669. 
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of settled accounts between merchants, and 
tbe rule prevailed that in the absenoe of 
express agreement interest as between 
mortgagor and mortgagee is simple interest 
only. There was thus in Darnell v. Sinclair 

(1) a clear case of mistake on tbe part of 
tbe appellant as to bis private rights, whioh 
may be treated as a mistake c f fact. 

"Here tbe oaee is entirely different. The 
aeoount is between banker and oustomer, 
to whioh the seourity given for overdraft 
wab merely subsidiary : and by long settled 
faot compound interest was always oaloalated 
and accepted without demur.” 

Hence this appeal. 

Messrs. DeQruyther , K. 0., and E. B. Baihes, 
for the Appellants, submitted that the faot 
that the appellants’ pass books showed that 
compound interest with monthly rests was 
being oharged was immaterial. No agree- 
ment to pay suoh charge could be implied, 
for proof of any suoh agreement was ex- 
cluded by seotion 92 of the Indian Evidence 
Aot. In the absence of special agreement 
simple interest only can he charged, and 
an aeoount, even if long standing, oan be 
re-opened when this rule has been infringed. 

Daniell v. Sinclair (1). 

(They further contended tbatthe appellants 
were entitled to damages for the dishonour 
of their cheques. 

Their Lordships intimated that they would 
nob call upon respondent’s Counsel on this 
latter point.) 

Mr, Wootten (with him Mr. F. Qore Bro'in, 
X. 0.), for the Respondents, submttted that 
tbe appellants’ acquiescence in tbe Baulis sys- 
tem of charging interest sufficiently estab- 
lished an agreement on their part to accept 
that system, and that suoh agreement 
might be proved notwithstanding the silenoe 
of the written oontraot. 

Bruce v. Hunter (2), Bvfford v. Bishop (3), 
Fergusson v. Fyffe (4) . 

JUDGMENT. 

Sir John Edge. — This is an appeal from 
a decree, dated the 20th November 1916, 
of the High Court at Bombay, whioh 
confirmed a decree of that Court made 
in a suit whioh was instituted in that 
Court in ils Ordinary Civil Jurisdiction on 

the 27th May 1915 by the Mercantile 

(2) (1818) 3 Camp. 467. 

(3) (1829) 6 Bubs. 846; 29 B. B. 40; 7 L. J. Oh. 103; 
88 E. B. 1053. 

(4; (1811) 8 Cl. & F. 121; 8 B. B. 49; 61 B. B. 12 , 


Bank of India, Limited, against Haridas 
Ranohordas, Ludha Dossa, and BbaDji 
Madhavji. The Mercantile Bank of India, 
Limited, is the respondent here. Bhanji 
Madhavji, named as a defendant to the 
suit, was not served and has, it is said, 
disappeared. The appellants here are 
Haridas Ranohordas and Ludha Dossa. 

The defendants, under the name of 
Dharamsay Jaitha & Co., carried on business 
at Bombay as ootton merchants, their 
bankers were the plaintiff Bank, and the 
suit was brought by the Bank to recover 
from them a balanoe due by the defend- 
ants to the Bank and interest on that 
balanoe. The defendants Haridas Ranohor- 
das and Ludha Dossa filed a written 
statement and oounter-olaim in whioh they 
olaimsd an aooount, and damages for the 
dishonour on tbe 1st August 1914 by 
the Bank of two oheques drawn by their 
firm upon the Bank. Their Lordship3 are 
informed by Counsel that by rules of the 
High Court at Bombay relating to suits in 
its Original Civil Jurisdiction oounter claims 

are permitted. 

The trial Judge ordered that the suit 
as against the defendant Bhanji Madhavji 
should stand adjourned and on the claim 
of the Bank made a deoree against the 
defendants Haridas Ranohordas and Ludha 
Dossa, as two of the partners in their 
firm of Dharamsay Jaitha & Co. and also 
in their individnal capacities, for 
R*. 39,025-10 annas for the debt (includ- 
ing oompound interest with monthly rests) 
with future simple interest from the 
date of the deoree until payment, and by 
his deoree dismissed the oounter-olaim. 
The High Court in appeal made a deoree 
confirming that deoree of the trial Judge. 
From that deoree of the High Court this 
appeal ha9 been brought. 

The questions now in dispute are: (1) 
Was the Bank entitled to oharge oom- 
pound interest with monthly rests on the 
amounts from time to time overdrawn by 
the defendants, and (2) was the Bank 
entitled to refuse to honour the two 
oheques. To understand these two questions 
it is necessary briefly to refer to the 
course of dealing between the Bank and 
the defendants’ firm. For several years, 
at least from 1903, the Bank had allowed 
the defendants’ firm to overdraw their 
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aooonnt. The praotioe was that annually 
on the 1st Deoember the defendants, in 
the tame of their firm and individually, 
signed a letter in a printed form ad- 
dressed to and given to the Bank, and in 
accordance with those Utters the Bank 
allowed the defendants’ firm to overdraw 
their account. The last of such letters 
was given to the Bank on the 1st De- 
oember 1913, and so far as it is material 

it was as follows: 

“in consideration of your allowing us 
an overdraft to the extent of, bat not 
exceeding at any one time, Rs. 10 lacs 
in ourrent aooount it is hereby agreed 
that all moneys advanced and hereafter to 
be advanced in pursuance of these presents 
(hereinafter referred to as ‘the said over- 
draft’ or ‘suoh overdraft’) shall be ad. 
vaneed upon the terms and conditions 

hereinafter mentioned: — 

“1. The said overdraft shall be repay- 
able within twelve months from this date 
and/or at your option on demand being 
made therefor. 

“2. Interest shall be charged at 7 per 
oent. per annum and shall be calculated 
on the daily balanoe due to you in res- 
peot of the said overdraft, till 30bh Judo, 
l'dl4, and thereafter till 1st December 

1914. at 5 per oent. per annum. 

’ * * * * * 


* * * 

“4. As security for the said overdraft 
we hereby agree to pledge with you all 
cotton pressed and unpressed at present stored 
in your godowns • and/or Jetha9 and/or 
whioh may hereafter be stored by us in 
your godowns and/or Jethas. 

“5. Notwithstanding anything hereinbefore 
contained you shall be under no obliga- 
tion to advance any moneys except against 
the deposit of ootton by us from time 
to time as provided by clause 4 hereof 
and in no oase shall such advances exceed 
Rs. 10 lacs outstanding at any one time 
and suoh advances shall not exceed seventy- 
four and a half per oent. (74| per oent.) on 
the net market value of the ootton for the 
time being deposited in your godowns 
and/or Jethas against whioh ootton such 
advances shall from time td time be made. 

*‘6. If at any time a margin of twenty- five 
and a half per cent. (25| per oent.) on the 
net market value of the ootton stored in your 


godowns and/or Jethas shall not be fully main- 
tained you are to have full right to dispose of 
the cotton stored in the said godowns and/or 
Jethas and apply the proceeds thereof 
towards making up suoh margin and/or 
olaim on us fcr aDy suoh margin and/or 
for any balance due in respeot of the 

same after the disposal of the ootton in 
pursuance hereof. 

#** * * * *. * 

“10. A register shall be kept by you 
of all ootton deposited in and/or removed 
from any godown and/or Jetha in pur- 
suance of this agreement and suoh register 
shall be open to our inspection at any 
time during the n6ual business hours: no 
cotton shall be removed from the said 
godowns and/or Jethas except on a delivery 

order or orders signed by you 
#**### # #)» 

Whatever may bs the stiiot construction 
of olauee 2 of that letter, the Bank in- 
variably struck a balanoe of its customers 
accounts on the last day of eaoh month 
and oharged interest on the amount of 
that balance. The interest so oharged 
was added to the monthly balance and the 
resultant balance, whioh included the interest, 
was carried forward to the debit of the 
customer as the balanoe due on the 1st 
of the following month. The pass-book of 
the defendants with the Bank shows dearly 
that that was the way in whioh interest 
vn9 oomputed aDd oharged in their 
account with the Bank. The defendants 
never, until after the let August 1914, 
raised aDy objection to that principle of 
oharging them compound interest or to 
oompound interest being oharged by the 
Bank on their overdrafts. It was the course 
cf business to whioh it must be taken 
that the defendants agreed. As long ago as 
1813 Lord Ellen borough in Bruce v. Hunter 
(2) held that the fact that the defendant in 
that care tad not objected to a charge of 
compound interest in accounts whioh for 
several years Le had annually received from 
the plaintiff afforded sufficient evidence or 
a promise by him to pay interest in that 
manner. In addition to the evidence 
afforded by the pass books to which their 
Lordships have referred, there is the 
unoontradioted evidence of the manager in 
Bombay of the Bank that the defendants 
knew that their aooount was ifoharged j_by 
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tbe Bank with compound interest with 
monthly rests and had never objeoted to 
that course of business. 

The trial Judge, on a yery oareful con • 
sideration, found that there was not the 
slightest doubt that the defendants knew 
that the Bank was obarging oompound 
interest and agreed to that interest being 
oharged in that way with monthly rests, 
ar.d made the deoree upon the claim against 
the defendants Haridas Ranohordas and 
Ludha Dossa whioh has been already 
mentioned. He rightly held that section 92 
of the Indian Evidenoe Aot did not prevent 
tbe Bank from proving that agreement as 
to compound interest. The High Court in 
the appeal taking the same view of the 
faots as the trial Judge confirmed that 
decree, and their Lordships, agreeing with 
the findings of the Courts . below on tbe 
question of interest, are of opinion that 
the decree of tbe High Court should be 
affirmed. 

The counter olaim relates to tbe dishonour 
by the Bank on tbe 1st August 1914 of 
two cheques drawn by the defendants upon 
the Bank and presented for payment on 
that day. On the 1st August 1914 
tbe overdraft of tbe defendants’ firm 
amounted to Rs. 5,81,454. On the 
31st July 1914 the Bank issued a notice 
to the defendants’ firm that the Bank was 
not advancing further against cotton and 
would be obliged by the defendants reducing 

the present advance.” That notice was 
not received by the defendants until after 
office hours on tbe 1st August 1 914. On 
tbe 1st August 1914 the Bank held as 
security for the overdraft cotton whioh at 
the market rates at the end of July 1914, 
as deduoed from the daily circulars of 
Messrs. P. Obrystal & Co., represented 
Rs. 8,45,065, or, less the 25g per cent, margin, 
Rs. 6,29,574. On tbe 25th July 1914 in 
the cotton market, prices at Bombay began 
to fall . owing to political events in Enrope. 
In their daily cotton report of tbe 30fch 
July 1914 Messrs. P. Ohrystal & Co. 
made the following remark: "There is 
praotioally no basiness in the local markst 
pending developments in Enrope.” In their 
daily cotton report of the 31st July 1914 
Messrs. P. Ohrystal & Co. remarked: “The 
local market is demoralised on account of 
grave fcolftioal situation.” On the 1st 


August 1914 Messrs. P. Ohrystal & Co. 
in their daily ootton report remarked: 
"The looal market is praotioally dosed. Quo- 
tations are only nominal.” Those remarks 
of Messrs. P. Chrystal & Co. were folly 
justified by the faots then known, and 
under tbe oiroumstanoes existing on the 
1st August 1914 the realisable value of 
the ootton then held by tbe Bank as se- 
curity for the overdraft was not sufficient 
to oover the then overdraft; the evidence 
shows that there wss then praotioally no 
market. Their Lordships agree with the 
Courts below that the Bank was justified 
in refusing to increase the overdraft by 
honouring the cheques. It is to be 
observed that the Bank could at any time 
have demanded repayment of the whole 
overdraft. It is proved that after the 1st 
August 1914 the Bombay ootton market 
got gradually worse, and that there were 
very few purchasers of ootton at Bombay 
during August 1914 and only in small 
lots. In August 1914 there was a large 
stook of about 500,000 bales of unsold 
ootton in Bombay. The trial Judge by 
his dsoree rightly dismissed the oounter-olaim 
and the High Court in appeal confirmed 
that decree. 

Before oonoluding this judgment their 
Lordships think it right to say that they 
see no reason for questioning the propriety 
of aotion of the Solicitor for the defendants 
in the suit. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismissed. 
The appellants must pay the costs of this 
appeal. 

Solicitors for the Appellants.— -Messrs. 
Hughes Sf Sons. 

Solicitors for tbe Respondents. — Messrs. 
E . F. Turner Sf Sons. 

Appeal dismissed. 
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SUBBAMANIA PATHAR V , APPJ MODALIAR. 

MADRAS HIGH COURT. 

Appeal against appellate Order No. 

61 of 1918. 

March 12, 1919. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Seshagiri Aiyar. 
SUBRAMANIA PATHAR— Plaintiff — 

Appellant 

teisus 

APPU MUDAL1AR and others— 

Defendants— Respondents. 

Execution of decree, application for — Removal of 
application from file for statistical purposes— Appli- 
cation, whether pending or judicially determined — 
Limitation Act (IX of 1903,), Sch. I, Arts. 181, 182. 

The removal of an application for the execution 
of a decree, for statistical purposes, from the file 
is not a judicial termination of the application. 
The application is still pending, and the Court 
should be moved to deal with it and to terminate 
it legally. No fresh application is necessary in 
such a case either under Article 181 or under 
Article 182 of Schedule 1 to the Limitation Act. 

Appeal against the decree of the Court 
of the Subordinate Judge, Kumbakonara, in 
Appeal Suit No. 21 o£ 1918, preferred 
against the order of the Court of the 
Distriot Munsif, Yalangiman, in E. P, R. 
No. 632 of 1917, in Original Suit No. 321 of 

1907. , . , 

FACTS appear from the judgment. 

Mr. K. 8. Jayarama Aiyar, for the 
Appellant.— The present application is not 
barred, as the prior execution applications 
were only struck off the file. The petition 
was dosed only for statistical purposes. 
There has been no judicial termination. 
The previous applications must, therefore, 
he deemed to be pending and can be 
revived by the party mentioning it to 
Court and praying for further proceedings. 
To suoh a procedure neither Artiole 181 
nor Artiole 182 applies. 

See Ohalavadi Kotiah v. Poloori Alime - 
lammah (l) and Subba Ohariar v. Muthu- 
veeram Pillai (2). 

Mr, K . B, Narayanasatvmi Ayyar , for the 
Respondents, relied on Singaravelu Pillai v. 
Santhana Krishna Mudaliar (3). 

JUDGMENT. 

Oldfield, J.— It seems to me that the 
applications of 24th June 1911 and 24th 

(1) 31 M. 71$ 18 M. L. J. 46; 3 M. L. T. 329. 

(2) 14 Ind. Gas. 261; 36 M. 56?; 21 M. L. J. 645. 

(3) 31 lad, Caa. 9; (1915) M. W. N. 613, 


June 1914 were never really dismissed* 
but were merely removed from the file 
for what have frequently been referred to 
as statistical purposes. I take this view, 
because the endorsements on them indicate 
that they were disposed of without notice 
or hearing and in the oourse f of office 
roatine. The principle to be applied is then 
that enunciated in Ohalavadi Kotiah v. Po- 
loori Alimelammah (i) and in Subba Ohariar 
v. Muthuveeram Pillai (2), from which I 
regard Singaravelu Pillai v. Santhana Krishna 
Mudaliar (3) as a departure, and the col- 
sequence is that these applications are 
still pending and must be disposed of. The 
lower Appellate Court’s order is, therefore, 
set aside and that of the Distriot Munsif 
restored. The petition is remanded to the 
latter fcr further proceedings. Costs to date 
will follow the event and be provided for 

in the order to be passed. 

SE 3 HAGIRL Aiyar, J. — I agree. I only wish 
to say a word about Singaravelu Pillai v. 
Santhana Krishna Mudaliar (3), which was 
relied on by the learned Vakil for the re- 
spondents. The principle enunciated in Ohala- 
vadi Kotiah v. Poloori Alimelammah (1) and 
confirmed in Subbi Ohariar v. Muthuveeram 
Pillai (2) is that a disposal for statistical 
purposes is not a judicial termination of an 
application. That has been the accepted 
view in this Court except with reference to 
disposals to which the amendment in Order 
XXf, rule 57, of the Code of Civil Procedure 
applies. That being the trae position in 
law, there can be no fresh application to 
revive the original application. The Court 
has to be appraised in some recognised 
manner that the application is still pending 
and steps ahoald be taken either to bring 
it to fruition or to terminate it legally. 
This procedure of asking the Court to deal 
with the application is not one to which either 
Artiole 181 or 182 of the Limitation Act 
has application. I must say, with gr 0 ®* 
respect to the learned Judges who decided 
Singaravelu Pillai v. Santhana Krishna Muda- 
liar (3), that the expression in the judgment 
that the application has to be revived is not 
reconcilable with the view that it is pending. 

I agree in the order proposed by my 
learned brother. 

m. c. ?. 

Order set asxde\ Oaso remanded. 
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MARTAND TRIMBAK V. DATA AP1JI. 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 47 of 1918. 
September 25, 1919. 

Preteni : — Sir Norman Maoleod, Kt., Chief 

Justice, and Mr Justice Heaton. 

MARTAND TRIMBAK GADRE and 

othirs — Decree -holders— Appellants 

versus 

DAYA APAJI PHATAK— Judgment- 
Debtor — Respondent. 

Civil Procedure Cod* ( Act Y of 1908 J, s. 73,0. 
XXI , r. 72— Bombay High Court Manual of Circulars , 
Ch. II, »\ 91 (16) (o) — Execution of decree , transfer 
of, to Collector— Sale— Power of Collector to grant 
decree-holder leave to bid — Set-off, power to allow, 
whether in Court or Collector, 

Where a decree is transferred to a Collector for 
execution, he has power to grant express permission 
to the holder of the decree to bid for, or purchase 
the property sold in execution, but he has no 
power to allow the decree-holder to set off the 
decretal amount against the purchase-money. 
Permission to allow such set-off can only be granted 
by the Court which transferred the decree for 
execution, [p. 627, co1b.$ 11& 2; p. 628, col. 1.] 

Appeal from the deoision of the Dia* 
triot Judge, Poona, in Appeal No. 9 of 
1915, confirming the order passed by the 
Subordinate Judge, Haveli, in Dark hast 
No. 763 of 1914. 

Mr. P. V, Nijsure , for the Appellants. 

JUDGMENT. 

Maoleod, 0. J. — In this oase the deoree 
waa transferred to the Oolleotor for execu- 
tion. Under rule 91 (16) (1) at page 1C5 
of the Manual of Circulars regarding the 
powerB of the Oolleotor, the Collector can 
grant express permission to the holder of 
a deoree, in execution of which property is 
sold, to bid for or purchase the property: 
Provided that the Collector or other officer 
aforesaid to whom an application for so oh 
permission may be made sball not grant 
snob permission, unless the deoree holder 
infer alia agrees that if the deoree holder 
or any one on his behalf becomes the pur* 
chaser, the purohase-money shall be paid 
to the Oolleotor or other officer executing 
the deoree. 

The Colleotor, therefore, has no power 
to allow a deoree-holder to set off the 
decretal amount against the purohase-money, 
The question before us is whether the 
decree-holder having received from the 
Oolleotor permission to bid, and having 
been declared to be the highest bidder, can 
apply to the Oourt for permission to set 


off the decretal amount. If the sale is 
held in execution under Order XXI of the 
Code, under rule 72 (1), “where a deoree- 
holder purchases with such permission, the 
purchase-money and the amount doe on 
the deoree may, subject to the provisions 
of section 73, b9 set off against one another, 
and the Court executing the deoree shall 
enter up satisfaction of the deoree in whole 
or in part aooordingly.” 

It would naturally follow from the fact 
that a deoree-holder obtains permission to 
bid, that he should be entitled to set off 
the decretal amount against the purohase- 
money, provided that there are no other 
attaohiDg creditors entitled to rateable dis- 
tribution under seotion 73 of the Code, and it 
appears to me that power to give permission 
to set off was not granted to the Colleotor 
beoause the Colleotor would not be in a 
position to know what other attachments 
there wtr9 against the property sold in 
execution, but I see no reason why a 
deoree holder, after getting permission from 
the Colleotor to bid, should not apply to 
the Court for an order entitling him to a 
set-off. It would naturally follow from a 
permission to bid granted by the Oourt 
itself. We have been referred to a deoision of a 
Bench of this Court in Shriniwas Appacharya 
v. Jagadevappa (1). In that oase the defendant 
who had applied to execute a deoree, and 
whose deoree had been transferred to the 
Colleotor for exeoutioD, applied to the Court 
in tbe first place for leave to bid at the 
sale, and then for permission to set off the 
price against the decretal debt. It was held 
that the Court had no power to entertain the 
application for leave to bid, nor oould it 
permit a set-off. It is quite clear that the 
Oourt had no power, once a deoree had been 
transferred to the Colleotor for execution, 
to entertain an application by the deoree- 
holder for leave to bid. But I do not 
think that the point that arises in this oase 
was before the Court in that oase, and 
although there was an expression of opinion 
on the part of the Court that an applica- 
tion to set off could not be entertained, 
that must be read in connection with 
the application whioh was then made, 
which was primarily one for per- 
mission to bid. It is oertainly unrea- 
sonable to suppose that a deoree-holder 

(I) 46 Iud. Cas. 663; 20 Bom, L. B, 708; 42 B. 62*' 



INDIAN OASES. 


[1920 


528 

MART AMD TBIMBAK V. DATA AP1JT. 

•wbo has obtained permission to bid from 
the Colleotcr, sbonld not be able to obtain 
from the proper authority the right to set 
off, wbioh is the natural consequence of 
baying received permission to bid. The 
reason why be must apply to the Court is 
clear. The Court which transferred the 
decree for execution would be the Court 
which would know what other applications 
for attachment bad been made and it would, 
therefore, be the only authority to know 
whether the decree-holder could set off the 
whole of the decretal amount agaiost his pur- 
chase- money, or what amount he should pay 
into Court in order that there might be rate- 
able distribution in favour of himself and 
other attaching creditors. If the Court had 
not this authority to grant leave to set off 
after the decree has been transferred to the 
Collector for execution, it follows that a 
Fuocessful decree-holder at the sale would 
have to pay to the Collector the whole cf 
the purohase-money, and might then have 
to wait a very considerable time before he 
got baok the money again to whioh he was 
entitled under his decree. In my opinion, 
therefore, this appeal should be allowed, 
and an order made giving the decree-holder 
permission to set off the decretal amount 
againBt the purchase-money, as it is not 
suggested that there are any attaching 
creditors who have executed their deorees 
against this paitioular property whioh has 

been sold. 

It follows that the agreement the ap- 
plioant bad to make with the Collector to 
pay in the whole of the purchase money 
beoomes null and void to the extent of the 
set-off. The appeal is allowed with costs 
throughout. 

Heaton, J. — I oonour. There can, I think, 
be no doubt that when leave is given to 
a deoree-holder to hid at an anotion 6ale, 
a necessary consequence is that he shall 
ordinarily be permitted to set off the amount 
due to him under his decree against the 
amount he is required to pay, if he is the 
highest bidder at the auction. That is 
apparent from rule 72 of Order XXI of the 
Code, and as my Lord the Chief Justice 
hat pointed out, it has oonvenienoe to re- 
commend it, and great inconvenienoe would 
result from any other course. As the power 
to allow a decree- holder to bid at an auc- 
tion sale is. transferred to the Collector in 


oases of the kind we are considering, I 
should infer, if there were notbirg to the 
oontrary, that the Collector also had power 
to allow a set-off, because by allowing it 
he would be merely exercising what would 
be an ordinary and reasonable ancillary 
power in the oonduot of the business en- 
trusted to him. There is, however, speoifio 
provision in the rules whioh implicitly 
forbids the Collector to allow a set-off. That 
is clause (16) (c) of rule 91 of the rules whioh 
appear on page 106 of the Manual of Circulars 
of this Court. Now is that limitation on 
the Collector’s powers intended to prevent 
a eet-off in snob oases, or 19 it merely in- 
tended to provide that the Court, and not 
the Collector, shall allow the set off? It 
seems to me that this clause is not intended 
to prohibit a set-off altogether, because to 
do so is unnecessary. It is inoonvenient, 
and it is contrary to the general purpose 
of the law in oases of this kind. But the 
Collector is not the person to allow the 
set off, for the simple but very sufficient 
reason that in many oases he would not 
be in a position to know whether there 
were other attaching creditors who had a 
claim to rateable distribution. That informa- 
tion is in the possession of the Court, and 
I conclude that as that information is in 
the possession of the Court, it is intended 
that the Court, and not the Collector, should 
give leave to set off. It is true that the rules 
might have made this clearer. It is also true 
that in the oase of Shriniicas Appicharya v. 
Jagadevappi (1) there is an expression of 
opinion to the oontrary. But that expres- 
sion of opinion was not necessary for the 
purpose of the decision arrived at, nor in 
that oase was any mention made of what 
seems to ns to be the dominating con- 
sideration in this matter, and that is that 
by reason of the possibility of rateable 
distribution the Collector is not, 
whilst the Court is, in a position to deoide 
whether a set-off should ba allowed or 
not. Therefore, I agree in the order pro- 
posed. 

Appeal allowed. ' 



INDIAN OASES. 


529 


Vol. LV] 


MUHTAZIM HUSAIN V . AHMAD BAZA. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 138 op 1919. 

December 2, 1919. 

Present: — Mr. Stuait, J C. 

Saiyad MUNTAZIM HUSAIN— 
Plaint.ff No. 4— Appellint 

versus 

Saiyad AHMAD HUSAIN and others 
— Plaintiffs Nos. I to 3 and 5 to 6. 
KAZIM RAZA and othsrj— Defendants — 

Respondents. 

Oudh La ids Act (XVlll 0 / 1876.), s. 6*- -Pre-emption 
— Title of vendor, previous denial of, effect of— Law suit, 
share in, sale of, whether liable to pre-emption — 
Legal proceedings necessary to obtain possession of 
property sold, effect of — Vendor out of possession — 
Share, entire, sale of — Sale transaction, whether of 
speculative nature. 


A previous denial of tbe title of the vendor by a 
person docs not deprive tbe latter of a right of pre- 
emption under the Oudh Laws Act. [p. 530, col. 1.] 
Thepai v. Mahabir Prasad, 62 Jnd. Cas. 621 j 22 
0. 0. 144; 6 0. L. J. 318; 1 U. P. L. R. (J. C.) 64, 
followed 

A sale of a share in a lawsuit does not give rise 
to a right of pre-emption, [p. 530, col. 1.] 

The qaestion whether a sale is a genuine Bale or 
a mere sale of a share in a law suit is one to bo 
determined on the facts of each cose. [p. 530 ; col. 2.] 
The mere fact that legal proceedings are neces- 
saxy to obtain possession of the property sold is no 
ground for holding that the sale does not give rise 
to a right of pre-emption, [p. 630, col. 2.] 

Where it was found that the vendor could not 
but be out of possession of his share of the property 
sold by him and that he sold tbe whole share 
belonging to him, and not merely a part of that 
share with a view to enlist the assistance of the 
vondoe for contribution towards the expenses of 
legal proceedings on the consideration that the 
vendee was to bo rewarded by a portion of the 
subjeoUmatter of the suit in the event of the litiga-. 
tion being successful: 

Held, that the sale transaction was not of a 
speculative nature so as to exclude a right of pre- 
omption. [p. 680, cot. 1.] 

n ^L B * ha A d X r ?- Ja 0 m P Pande, 42 led. Cas. 37; 20 
^ ^ b. J, 640, and Mirza Mohammed Abbas 
4<l Batodur v. A. Quieros, 9 0. C. 83, 

OYnmirwtil w • 


Appeal from tbe deoree of the District 
Ln,,know * dated the 24th February 

confirming the deoree of tbe Additional 

19^16 ^ Judge, Lucknow, dated the 20th 


tfba Hon’ble Pandit Gokaran Nath Mura 
holding brief of the Hon’ble Syed Waiir 

flimin arid- 9 Sad Ali Sfohammid, for tbe Ap- 

pollant. 



Babu Bisheshw'ir Nath Srivastava , for 
RrSpondents Nos. 6 to 9. 

JUDGMENT.— Ali Husain, Mehdi Hu- 
sain and Raza HusaiD, three brothers, 
owned a foar-annas share in the village of 
Sewain. This share was mortgaged with 
possession in lc70 to Haidar Husain. In 
1SS0 Haidar Husain instituted a suit 
nr.d^r old Regulation XVII of 1803 to obtain 
fort closure of the mortgaged property under 
a condition in the deed of mortgage on 
whioh he relied. He alleged in his plaint 
that Mehdi Husain had, in addition to the 
one anna and four pies share whioh he 
possessed in SewaiD, acquired the one anna 
and fonr-pies share of his brother Ali 
Husain by purohase. He, therefore, made 
parties to the suit Mehdi Husain in respeot 
of two annas and eight pies of the mort- 
gaged property and Raza Husain in respect 
of one anna and four pi 33 of the mort- 
gaged property. He obtained a deores for 
foreclosure against the whole four annas 
share. Thi3 was in 1880. Several years 
afterwards Mehdi Hnsain and Baza Husain 
sued to redeem the original mortgage, 
alleging that the proceedings of 1880 did 
not prevent their so doing. Mehdi Husain 
clearly asserted in his plaint that he was 
the owner of two annas and eight pie?, 
having purobasad the share of his brother 
Ali Husain. These latter proceedings 
terminated by a compromise, dated the 9th 
September 1915, under whioh the right 
to redemption was admitted. The amount 
due under the mortgage was paid. Mehdi 
Hnsain took a two annas and eight-pies 
share and Raza Hu ain took a one-anna 
and four-pies share Ali Husain was dead, 
His son Muhammad Husain sold on the 
8th April 1916 his one anna and' four- 
pies share to Musi Raza, Musi Raza 
relying on this transfer instituted a suit 
for redemption against Mehdi Husaia 
and the heirs of Raza Hnsain. The suit 
was not contested. Ifc ’ 13 to be noted that 
Mehdi Husain in this suit did not suggest 
that' he had purohassd Ali Husain’s share. 
In faot he set' up no defenoe. In oon- 
sequence Musi Riza obtained a deoree for 
redemption of the one-anna and four-pies 
share. Mehdi Husain then instituted ^ 
suit for pre emplion against Musi Baza- 
who in the meantime had sold the share to 
Saiyad Husaia. The suit has been dioaisied 
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by the trial Court. The decision dismissing ifc 
has been upheld in appeal. Munfazim HasaiD, 
one of the eons of Mehdi Husaio, Mehdi 
Husain having since died, has instituted the 
present appeal. 

The suit was dismissed on two grounds, 
the first being that inasmuoh as Mehdi 
Husain had previously denied the title of Ali 
Husain, he had lost any right to pre emption 
which he might otherwise have possessed. 
The second ground was that the transfer by 
Muhammad Husain son of Ali Husain to 
Musi Raza did not constitute a sale of the 
property but was merely the sale of a 
share in a law suit. It may well be 
questioned whether Mehdi Husain did at any 
time aotually deny the title of his brother 
Ali Husain. In the proceedings of 1880 
Haidar Husain had himself asserted that 
Mehdi Husain bad purchased Ali Husaiu’s 
share. Aoquiesoenoe in this assertion oan 
hardly be considered as a denial of the 
title of Ali Husain by Mehdi Husain and 
even when Mshdi Husain instituted pro- 
ceedings for redemDtion, the faot that he 
asserted that Ali Husain had transferred 
bis share to him is hardly denial of Ali 
Husain’s title. It was an assertion of Ali 
Husain’s title coupled with an assertion 
that Ali Husain had transferred that title 
to him, Mehdi Husain. A 9 Mehdi Husain 
was appearing as a representative of Ali 
Husain by transfer, he oan hardly be 
considered to have denied Ali Husain’s 
title. But in any circumstances a previous 
denial of title does not deprive a person 
of a right of pre-emption under the 
Oudh Laws Act. according to a recent 
decision in Thepai v. Mahabir Prasad (1) 
which, being the decision of a Bench, is 
binding upon me sitting as a single Judge. 
So in so far a9 the dismissal of the present 
Buit is based upon the alleged denial by Mehdi 
Husain of Ali Husain’s title, the dismissal 
cannot be supported. 

The seoond question remains— did Muham- 
mad Husain transfer to Musi Raza a 
share in a law dnitp If he did so, 
there oan be no doubt as. to the faot 
that no right of pre-emption arises. This 

. on the decision of their Lordships 

of the Privy Council in Abdul Wahid Khan 

* 

(1) 52 Ind. Cas. 621; 22 O. C. 141; C 0. L. J. 318; 
I 17. P. L. R. (J. C.) 64. 


v Shaluka Ribi (2), the reference beiog to 
the remarks of their Lordships at page 
502. But as has been pointed out recently 
in Balwatit Singh v. LaUu Ram (3), the 
question whether a sale is a genuine sale 
or a mere Bale of a share in a law suit 
is one to be determined on the faots of 
each oaee. The mere faot that legal pro- 
ceedings are necessary to obtain possession 
of the property sold is no ground for 
holding that the sale does not give rise to 
a right of pre-emption. I have examined 
the sale deed exeouted by Muhammad 
Husain in favour of Musi Raza on the 
8th April 1916 in respeot of the transac- 
tion in question. The deed is a sale out 
and out of the share of one- anna and 
four pies, whioh had formerly belonged to 
Ali Husain and whioh had descended to 
the vendor. There is no question of 
selling a part of the share. The whole 
is sold. There is no question of 
enlisting the assistance of an outside party 
for contribution towards the expenses of 
legal proceedings, on the consideration that 
he is to be rewarded by a portion of the 
subject-matter of the suit in event of the 
litigation being successful. The whole pro- 
perty is sold. It is true that Muhammad 
Hueain was out of possession. He necessarily 
would be out of possession . because 
the property had been mortgaged to Haidar 
Husain and although the mortgage had 
been redeemed by the other mortgagors, 
neither Ali Husain nor his successor had 
paid their share of the amount required 
for redemption. The only point upon which 
it oan be suggested that the transaction 
was of a speculative nature is contaioed 
in the statement that Muhammad Husain 
had written to Mehdi Husain offering to 
redeem his share and that Mehdi Husain 
had not answered the letter. It is estab- 
lished that Muhammad Husain did . write 
such a letter and that Mehdi Husain did 
not answer it. It is further established 
that Mehdi Husain was not ready until 
the proceedings came into Court to reoieve 
the amount due and give up the .one- 
anna and four pies share. But these cir- 
cumstances do not show that what was 
transferred was a share in a law suit. 

(2) 21 O. 496 (P. C.); 21 I. A. 26; 6 Sar. P. O. J. 
399; Bafique & Jaofeson’s P. C. No. 184, 

(3) 49 Ind, Caa, 462; 6 O. L. J. 29. 
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I can find nothing to establish that Mehdi 
Husain ever denied that Mohammad Hasain 
had a right to redeem. His refusal to 
aosept the money need neoessarily mean 
no more than that at the time he did 
not oonsider the tender sufficient. It is 
true he accepted it afterwards. The oase 
remains that when Masi EUz* instituted 
the suit for redemption, Mehdi Husain 
consented to a decree. The position of a 
person with a right of pre emption, who at 
the same time is a defendant in a suit for 
redemption, is a very peculiar one. I 
have been referred to a decision in Raj 
Bahadur v. Jagrup Pande (4) to which I 
was a party. I there was of opinion that, 
when a vendor transferred a purely specu- 
lative claim having no more than a possible 
right to recover possession, such transfer 
did not give rise to a right of pre-emp- 
tion even although the speculative olaim 
subsequently succeeded. I am still of that 
opinion. But the peculiar oiroumstanoes of 
the present suit were not and could not 
have been in my contemplation when I 
was deciding that appeal, and I do not 
oonsider that the view whioh I am now 
taking is in any way inconsistent either 
, with my view in that appeal or the 
views laid down in Mirza Mohammed Abbas 
Alt Khan Bahadur v. A, Quieros (5). Mehdi 
Husain’s position was as follows: He had 
asserted in prior proceedings that Ali 
Husain transferred him his share. When 
he was aotually faced, however, with the 
position that Ali Husain’s transferee was 
seeking possession of that share, he bad 
every right to oome to the conclusion (at 
whioh he apparently arrived) that there 
was no good transfer made to him from 
Ali Husain. Now if no good transfer was 
made to him from Ali Husain, the share 
remained Ali Husain’s. If Ali Husain trans- 
ferred it to a stranger, Mehdi Husain bad 
a right of pre-emption. In view of the 
fact that when the suit for redemption 
was brought he admitted that Ali Husain’s 
■uooessor-in-interest had a right to redeem, 
why should he be' deprived of his right 
of pre-emption P He was not setting up 
inconsistent claims. He admitted the right 
to redeem and in the eiroumstanoes had a 
right to retain his right of pre emption, 

(4) 42 Ind. Oas. 87} 20 0. 0, 249} 4 0. L. J. 540. 

^(5) 9 0. 0. 86. 


Holding as I do that the transter was a 
transfer of property and not of a share in 
a law suit and finding that Mehdi Hussain 
had admitted hia brother’s title, I fail to 
understand why he should he deprived of the 
right of pre-emption whioh he undoubtedly 
possessed. The oiroumstanoes in this case 
have been a little complicated by the 
fact that Musi Raz* who purchased the 
property for Rs. 5,000 sold it to Saiyad 
Husain for Rs. 5,500. The sale in respect 
of whioh pre-emption is sought is the sale 
to Ma9i Raza. This may be hard on 
Saiyad Husain. Bat the oiroumstanoe that 
he paid Rs. 500 mora for the property 
than he will now get for it oannofc deprive 
the appellant of his right to exeroise pre- 
emption. 

I, therefore, allow this appeal. I direct 
that if the appellant pays R9. 5,000 to 
Saiyad Hasain within six months of the 
date of the decree ^following judgment, 
Saiyad Husain shall transfer to him the 
one anna and four-pies share in question. 
Nothing will he paid to Masi Razi, as he 
has already reoeived the Rs. 5,000 whioh 
he paid and more. In view of the 
peouliar oiroumstanoes of the oase I direct 
that the parties bear their own costs in all 
Courts. 

Appeal allowed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 654 of 1918, 
September 26, 1919. 

Present : — Sir Norman Maoleod, Kt., Chief 

Justice. 

PARVATI DEV ANN A JAGADiL 

AND 0 THS 48 — DsFaNDlMTI — APPELLANTJ 

versus 

SHRINIVAS R1MOHANDRA. PATIL— 

Plaintiff — Respondent, 

Hindu, Law —Widow — Maintenance , claim for t 
nature of— Heir, liability of, for maintenance— Family 
•property, sale of— Vendee, whether liable fot obliga « 
tiona of vendor, 

A olaim for maintenance by a female member of 
a joint family ia a personal claim agaimfc members 
of the family, and can only be made a charge oa 
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the family properly by an order of the Court or . 
by a properly executed document, [p. 532, col- 2.] 
Generally speaking, the transferee of joint pro- 
perty from the properly authorised member of a 
joint family takes that property free of any 
claims to maintenance by female members of the 
family, [j , 53.', col 2] 

A Court will not allow an heir to recover family 
property from a widow, entitled to be maintained 
out of it, before securing proper maintenance for 
her [p. 532, col ?.] 

When a person entitled to dispose of family pro- 
perty not charged with any maintenance disposes 
of that property in favour of an innocent pur- 
chaser without notice of any personal claims 
imposed on the transferor, there is no obligation 
upon the vendee to fulfil the personal obligations 
of his vendor, and this would bo so even if he had 
such notice [p. 532, col. 2.] 

Appeal from the deolsion of the District 
Jadge, Belgaum, in Appeal No. 201 of 
1917, amending the deoree passe! by the 
Second Class Subordinate Judge at Athni, 
in Civil Sait No. 157 of 1913. 

Mr. Y. N. Nadkarni for Mr. K. H. Kelkar , 
for the Appellants. 

Mr. A. G. Desai , for Respondent No. 1. 

JUDGMENT. — This seooni appeal includes 
little else exoept questions of faot. The 
defendants olaim as transferees from 
Bbagawa, the widow of Ramappa, alleging 
that she relinquished absolutely her life- 
estate in brer husband’s property in favour 
of the 1st defendant, her mother-in-law. 
Admittedly there is no transfer of the 
widow’s interest in writing. An attempt 
has been made to prove it by oral evidence. 
But even supposing that this evidence were 
admissible to prove a tansfer, the Court 
has held as a matter of faot that the re- 
linquishment is not proved. I myself should 
very much doubt whether it could be held 
that the widow oould entirely relinquish 
her life estate in her husband’s property 
merely by making an oral statement before 
the Mamlatdar, or agreeing to the transfer of 
the Kbata to the transferee’s rame. Then it 
has been proved that although Bbagawa gave 
her age as twenty when 6he made the state- 
ment before the Mamlatdar, as a matter of 
faot she was a minor at the time. Therefore, 
it, seems obviocs that eveD if as a matter 
of, faot there was a relinquishment, if it 
was done by a widow who was a minor, 
the decision of both Courts was correct. 
The appeal must bo dismissed with 
toate, 


The respondent- plaintiff filed orossobjeo- 
tions to that part of the deoree of 
the learned Appellate Judge which laid 
down that the plaintiff took the property 
awarded to him sabjeot to the obligation 
to provide sufficient maintenance to the let 
defendant, and direoted that the Subordi- 
nate Judge should determine what was 
proper and suffijient maintenance for the 
defendant, and should secure the same for 
her benefit. I think that Mr. Desai is 
right when he says that the plaintiff pur- 
chaser from defendant No. 6, the adopted 
con of Bbagawa, took the property free of 
all claim for maintenance by the 1st de- 
fendant. It is settled law no w that a olaim 
for maintenance by a female member of a 
joint family is a personal olaim against 
members of the family, and can only be 
made a oharge on the family property by 
an order of the Court or by a properly 
exeonted document. Generally speaking, the 
transferee of joint property from the 
properly authorised member cf a joint family 
takes that property free of any claims to 
maintenance by female members of the 
family. The case referred to by the learned 
Appellate Judge, Yellawa v. Bhimangavd a 
(1), lays down an equitable principle that 
a Court will not allow the heir to recover 
the family property from the widow, en- 
titled to be maintained out of it, before 
seouring proper maintenance for her. That 
decision is founded on the equity that the 
heir is personally bound to maintain the 
widow, and if the Court allows . him to 
reoover the property from the widow, he 
must in equity secure the widow s rights 
to maintenance. Bat it is an entirely 
different question when a person entitled 
to dispose of family property not charg- 
ed with any maintenance disposes of 
that properly in favour of an innocent 
purchaser without notice of any person 
olaims imposed on the transferor. Even i 
he bad suoh notice, I apprehend there 
would be no obligation upon him to fulb 
the roreonal obligations of his ven or> 
Therefore, in my opinion, the deoree of ® 
lower Appellate Court must be amended 
and the order of the trial Court restore ■ 
It is open, of course, to the 1st defendao 
to claim maintenance from the 6th defeu r 

(1) 18 B 452. 
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ant, who holds the family property now 7th defendant did not enter into the con 


in the shape of cash instead of land. 
The appellants must pay the respondents’ 
costs of the appeal and the oosts of the 
1st respondent’s Gross objections. 

Appeal dismissed ; 
Cross objections allowed. 


MADRAS HIGH COURT. 

Appeal Suit No. 422 op 1916. 

October 15, 1919. 

Present : — Sir Abdur Rahim, Kt., Offg. 

Chief Justice, and Mr. Justice Odgere. 
DUNDIGALLA KBSAVALU and otherj 
— Plaintiffs— Appellants 

t ersus 

KALAVAGUNTLA RAJARAM and others 
— Defendants — Respondent*. 

Limitation Act (IK of 1908,), Sch. 1, Art. 113 — 
Specific Relief Act (I of 1877,), s. 27 —Contract of stile 
— Specific performance, suit for — Subsequent purchaser 
with notice of contract joined as defendant more than 
three years after date fixed for performance— 
Limitation. 

In a suit for specific performance of a contract 
of sale of a house, a subsequent purchaser of tho 
house with notice of such contract was joined as a 
defendant more than throe yeax-s from the dtftc 
fixed for tho performance of the contract, and it 
was contended that as against him the suit was 
barred by limitation and should be dismissed: 

Held, that as tho subsequent purchaser was not 
the person who was primarily tho party to perform 
the contract and was joined under section ^7 of 
the Specific Relief Act in order that the plaintiff 
might have full reliefs and might not bo driven to a 
separate suit against him, the suit was net birred 
by limitation, [p, 634, col. I ] 

Appeal against; the deores of the Court 
of the Subordinate Jadge, Btzwada, in Civil 
Suit No. 115 of 1913. 

Mr. M. 0. Parthasiratky Aiyangar (with him 
Mr. M. 0. Tirumalach u iar) , for the Appel- 
lants. — The lower Court was wrong io hold- 
ing that the suit was birred a3 against the 
7th defendant. The joinder of the 7th 
defendant wis only as a matter of form. 
As against ths 1st defendant tho siit is 
withio three yearj of his refojal to psr- 
form the contract and so is iu time. The 


tract. He was joined only to avoid 
multiplicity of suits. There is no aver- 
ment in the plaint that he refused to 
perform the oontraot more tl an 3 years 
before suit. It would be a hardship on 
the buyer that he should be compelled 
to know all . transactions subsequent to 
the contract. It is enough that the suit 
is brought within 3 years of the refusal 
to perform by the person who entered 
into the oontraot. 

Messrs. T. Ramachandra Row and A. 
Krishna so to rr, y Aiyar, for the Respondents. — 
As against the 7th defendant who is a sub- 
sequent purchaser, the suit is barred. 
He was impleaded after 3 years from 
the date of the refusal by the let de- 
fendant to perform his oontraot. The 
7th defendant purchased on 17th April 
1913 atd the suit should have been in- 
stituted against both 1st and 7th defendants 
simultaneously. 

JUDGMENT.— The question of limitation 
raised in this suit is one of fir at impres- 
sion. The suit is fer speeifio performance. 
The let defendant was the person who 
agreed to sell tho plaiDt house to the 
plaintiff. This was on 17th February *907. 
The 7th defendant bought the property 
in execution of a money decree against 
the owner of the property on the 17th 
April 1913. It has teen found that he 
had knowledge of the agreement in favour 
of the plaintiff The suit was insti - 
tnted on 26th November 19J3 and that, 
as found by the Subordinate Judge, was 
within 3 years of the date of refasal on 
the part of the 1st defendant to perform 
the contract. The 7th defendant was not 
originally made a party to the suit, but 
was added on tho 2ind December 1914, 
whioh would be more than 3 years from 
the date of refusal to perform the oontraot 
on the part of the let defendant. The 
question is whether the suit ought <o be 
dismissed against the 7th defendant as being 
barred. 

Article 113, whioh is the only Artiole 
applicable to this case, says that for a 
suit for specific performance the limit of 
time is 3 year a from tho dale fixed for 
the performance (whish is not the oase 
here) or, if no such date is fixed, when 
the plaintiff has notioe that performance 
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ia refused. The suit was filed within Bat w^> do not think that snoh a purehaser 
3 years of the refusal to perform the has muoh to ooaaplain of. If, however, he 
contrast; and so far as the 7th defendant has been in possession and enjoyment of 
is concerned, it ia not suggested that he the property for 12 years, be may plead 
had refused performance of the oontraot limitation on that score to any suit for 
more than 3 years prior to the date on recovery of possession. But that is another 
which he was joined. It is argued that matter. We, therefore, hold that the oon- 
the 7th defendant is a necessary party to elusion of the trial Judge on the question 
the suit and that the deoree must be both of limitation is wrong, 
against the 1st defendant who entered into m. c, p. 

the oontraot and the 7th defendant, who Appeal allowed. 

purchased the property with notice of the 

oontraot. It is not necessary for us to deoide " 

whether he is a necessary party or merely a 

proper party, for, even on the supposition 

that he is a necessary party, we do not 

see how it can be said that the suit is 


barred against him unless he is able to 
show that it has been instituted against 
him more than three years after the 
refusal on his part to join in the oon- 
veyanoe in performance of the oontraot. 
He is not the person who is primarily 
the party to perform the oontraot. He is 
joined under the provisions of seotion 27 
of the Speoific Relief Aot, in order that 
the plaintiff may have full reliefs and 
may not be driven to a separate suit 
against him. The plaintiff suing for 

speoifio performance may not know to what 
person the owner of the property has 
purported to sell it, after entering into 
the oontraot with him. It would be 

altogether unreasonable to hold that though 
the suit wa3 brought within 3 years from 
the date of the refusal on the part of the 
owper of the property who entered into 
the oontraot, yet the plaintiff would not 
be entitled to aDy remedy against a person 
who subsequently brought the property 
with notice of suoh contract, even though 
the plaintiff did not know the existence of 
suoh a person until after the expiration 
of 3 years or until after the institution 
of the suit. The result, no doubt, of 

holding that time is to be reokoned against 
the purchaser with notioe from the date 
of refusal to perform the oontraot on the 
part of the person who entered into the 
oontraot of sale, except where there has been 
a refusal on the part of the purchaser with 
notioe within the meaning of the article, 
would be that the plaintiff would be at liberty 
to prooeed against the purchaser with 
notice even after 3 years have expired. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 69 ok 1919. 

December 19, 1919. 

Present : — Pandit Kanhaiya Lai, A. J. C. 

Babu KAMPTA SIROMAN PRASAD 
SINGH — Defendant — Appellant 

versus 

NARPATGIR GOSSAIN— Plaintiff— 

RESPONDEAT. 

Declaration of title, suit for —Possession, effect of— 
Limitition—Oadh Rent Act (XKll of 1883), *. 
108 (10). 

A person who is in possession is not bound to sue 
for a declaration of his title A declaratory suit by 
such a person cannot, therefore, be barred by 
limitation or by section 10S (10) of the Oudh Rent 
Act. [p. 636, cols. 1 & 2.] 

Appeal from the deoree of the District 
Judge, Fyz\bad, dated the 16 ih Daoember 
1918, setting aside the deoree of the Addi* 
tional Mansif, Fyzibad, dated the 10th April 
1918. 

The Hon’ble Pandit Goleiran Nath Mitra 
and Babu Jiban Krishna Bannerji, for the 
Appellant. 

Mr. Niamatullah , for the Respondent. 

JUDGMENT. — The defendaut-appellaut 
is the superior proprietor of the village 
Kauro Raghopur. Kalwant Siogh and 
Subhdhau Singh obtained a deoree for 
the sob settlement of that village as against 
the then superior proprietor on the iS4th 
of Jnly 1868. Out of the said villas® 
66 Bighas 11 Biswas of land were 
claimed by Mahant Bhao Gir as having 
b:en held by him and his anoastors 
under birt grants made by / the ancestors 
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o! Kulwant Singh and. Sabhdhan Singh. 
On the 27fch August 1869 Mahant Bhao 
Gir obtained a deoree in respect of the 
said land a9 a birtdar (Exhibits 2 and 3). 
The result of these two decrees was that 
while Knlwant Singh and Sabhdhan Singh 
remained under-proprietors of the entire 
village, some of the plots appertaining 
to that village became subordinate under- 
proprietary holdings of Mahant Bhao Gir, 
who was liable to pay under proprietary rent 
amounting to the Government revenue and a 
malihana allowanoe of 5 per oent. on account 
of the same to the former. 

Kulwant Singh and Sabhdhan Singh 
appear to have made default in paying the 
under-proprietary rent due by them to the 
superior proprietor. The superior proprietor 
obtained a deoree for the arrears due to 
him and in execution of that deoree the 
whole of their under proprietary rights were 
sold and were purchased by the superior 
proprietor (Exhibit A-l). This sale took 
place on the 27th January 1880. In the 
course of the inquiry which preceded the 
sale, the Deputy Commissioner recommended 
that the sale should be made subject to a 
reservation of the cocupancy rights of the 
judgment-debtors Kulwant Singh and Sabh- 
dhan Singh in respect of certain sir lands 
which were in their possession and of similar 
occupancy rights in favour of oertain shun- 
kalapiars whose land was specified but whose 
names were not mentioned. With the 
exception of these two parcels of land in 
which occupancy rights were to be reserved, 
the Deputy Commissioner proposed to wipe 
out all other subordinate tenures in order 
that the arrears of under- proprietary rent 
due to the superior proprietor may be 
recovered. Hie recommendation appears to 
have been asoepted by the Chief Commissioner, 
who sanctioned the sale in the manner 
proposed (Exhibit A 28). The sale certificate 
purported to convey the entire rights of the 
judgment- debtors in the said village subject 
to the reservations above mentioned. At 
the last settlement Raghubar Gir, the son 
of Mahant Bhao Gir, was recorded as hold- 
ing the dispated plots as an oooupanoy 
tenant. The area then held by him in his 
possession was 38Bighas 11 Biswas (Exhibit 
A- 40). The plaintiff is the son of Ragoubar 
Gir, In 1909 ThaXurain Sri Ram Kuar, 
the predeoessor-imtitle of the defendant- 


appellant, issued a notice of ejectment against 
the plaintiff respondent treating him as an 
ordinary tenant. The plaintiff resoondent 
oontes r ed the notice on the ground that he 
was a birtdar , but he was unsuccessful extent 
as regards two plots Nos. 1413 and 1445 
measuring 9 Biswas in respect of which his 
occupancy rights had been reserved at the 
time of the sale The superior proprietor 
obtained formal possession under seotion 
60, Oudh Rent Aot (XXII of 1886), over 
the remaining plots on the 16th June 1905. 
There was no orop standing at the time. 

Despite his formal ejectment the plaintiff- 
respondent, however, continued in possession 
of the said plots. The superior proprietor 
gave a lease of the said plots to a person 
named Sitla Bakhsb, but he does not appear 
to have succeeded in getting possession. 
He took proceedings in ejeotraent against 
Laohhmi NaraiD, the son of Sitla Bakhsb, 
also and obtained a formal order of 
ejeotment against him. Bat the finding 
of the Courts below is that niet-her the 
ejeotment nrooepdings taken by Thakurain 
Sri Ram Kuar in 1909 mr the ejectment 
proceedings taken by the defendant against 
Laohhmi Narain in 1917 had the effeot of 
disturbing the possession of the plaiutiff- 
respondent, and the validity of that finding 
is not challenged. 

The present suit has been brought by 
the plaintiff for a deolaratioa that he is 
still the birtlar or subordinate under- 
proprietor of the dispated laud. Both the 
Courts below found in his favour so far as 
his title as birtdar went, but the Court of 
first instance dismissed the claim on the 
ground that he ought to have first taken 
aotiou to gat hick his under proprietary 
holding uader section 108, clause 10, of 
the Oadh Rant Aot. The lower Appellate 
Coart held on the other hand that seotion 
108, olause 10, of the Oadh Rent Act did 
not apply to a person who was already in 
possession. It accordingly decreed the claim. 

The main contention of the learned Counsel 
who appe ir.s for the defendant appellant is 
that the rights of the plaintiff respondent 

and his predecessor- in interest* as a birtdar 
were extinguished by the auction sale of the 
27th of January 1880 aod that the o*lim 
was at any rate barred by time and by 
seotion 108, clause 10, of the Oadh Rent 
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Aot. It is also urged that thesuitisnot 
maintainable. 

The sale in question was made under 
section 125 of the Oudh Rent Aot (XIX 
of 186b). That section provided that, if it 
appeared to the Court that the satisfaction 
of a decree oould be made in the manner 
provided in seotion9 243 and 244 of the Code 
of Civil Prooedare, it might appoint the 
Deputy Commissioner as manager of the 
property in respeot of which the arrears 
were due and the Deputy Commissioner 
when so appointed might exeroise, for the 
satisfaction of the deoree against the 
judgment-debtor, all the powers whioh, 
under any law in force in Oudh, he might 
have exercised for the recovery of an 
arrear of revenue due by suoh judgment- 
debtor to the Government. Seotion 243 of 
the old Code of Civil Procedure (VIII of 
1859) authorised a Court to appoint a 
manager of the property intended to be 
Bold with power to collect the rents or 
other reoiepts and profits of the land or 
other immoveable property directed to be 
Bold and apply such rents, profits and 
reciepts towards the payment of the amount 
of the deoree and costs. It appears that the 
Depnty Commissioner was appointed manager 
in respect of the under-proprietary (enure 
belonging to Knlwant Singh and Subhdhan 
Singh under the above provisions. The 
Deputy Commissioner appears to have 
proceeded with the sale ander seotion 125 
of the Oudh Rent Aot read with sections 

132 and 133 of the Oudh Land Revenue 
Aot (XVII of 1876). Seotion 218 of the 
old Civil Procedure Code (VIII of 1859) 
was extended to Rent Courts by seotion 
i09 of the old Oudh Rent Aot (XIX of 
1868). The effeot of the 6ale under sections 

133 and 160 of the Oudh Land Revenue 
Aot (XVII of 1876) was that all grants 
and contracts previously made by any 
person other than the purchaser in respeot 
of suoh land became void as against the 
purchaser at the auction-sale. 

In the lower Appellate Ccurt it wap, 
however, conceded that the plaintiff was a 
birtdar, holding subordinate under-proprietary 
rights under a decree of the Settlement 
Ooqvt, aud the matter cannot now be opened. 
The olaim is not barred by limitation er 
by seotion 108, clause 10, of the Oudh Rent 
Act (XXII of 1886) because it is conceded 


that the possession of the planitiS has all 
aloDg remained undisturbed. A person who 
is in possession is not bound to sue for 
a declaration of his title, and a suit on hi? 
behalf for the recovery of the occupancy of 
land from whioh he has not actually been 
dispossessed is out of the question. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 1 144 op 1918. 

September 30, 1919. 

Present: — Sir Norman Maoleod, Kt., Chief 

Justice. 

IBRAHIM GOOLAM HUSENBUX— 

Appellant 

versus 

NIHALCHAND WAGHMUL— 

Respondent. 

Civil Procedure Code (Act V of 190*J P O. XXXI V, 
r, 14 — Mortgage , usufructuary — Mortgagor left in 
possession as tenant — Rent , decree for — Mortgaged pro- 
perty , whether can be sold in execution of such decree . 

At the time of executing a usufructuary mort- 
gage, the mortgagor executed a rent-note in favour 
of the mortgagee and continued in possession of the 
property. He failed to pay the rent due and the mort- 
gagee obtained a decree for the amount duo, which 
lie assigned to a third person, who sought to issue 
execution by sale of the mortgagor’s equity of 
redemption in the mortgaged property: 

Held , that the claim on which the mortgagee got 
a decree was really a decree for payment of money 
in satisfaction of the claim arising out of the mort- 
gage, and, therefore, withinrule 14 of Order XXXIV 
of the Civil Procedure Code and that the assignee, 
therefore, was not competent to apply for sale of 
the mortgaged property, [p. 638, col. 1.] 

A mortgagee who obtains a decree which he 
cannot execute by sale of the mortgaged property, 
cannot put his mortgagor in a worse position by 
assigning his decree to a third party, [p 638, col. 1.] 

Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 155 of 
1918, confirming the order passed by the let 
Glass Subordinate Judge at Thana, in 
Dark bast No. 21 of 1918. 

Mr. Af. K. TAaAorc, for the Appellant. 

Mr. W. B. Pradhan t for the Respondent. 
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JUDGMENT, — This is an appeal from 
the order pf the District Judge of Thane, 
disallowing the appellant’s contention that 
the execution of the deoree passed against 
him in favour of Fojmal Navlaji and 
others oould not prooeed by bringing the 
most gaged property to sale. Fojmal 
Navlaji and others were moitgagees of 
the appellant under a mortgage of the 
IGth of June 1913. That was a usufruo* 
tuary mortgage. On the same day the 
defendant mortgagor exeouted a rent note 
in favour of the mortgagees for a period 
of twelve months, and as he did not pay 
the rant under that rent- note the mort- 
gagees filed a suit and obtained a deoree for 
Rs. 1,000. Then they assigned that deoree 
to the present respondents, who sought to 
issue exeontion by sale of the mortgagor’s 
equity of redemption in the mortgaged 
property. 

It has been oontended for the appellant 
that the respondents oannot be allowed to 
briDg the mortgaged property to sale other* 
wise than by instituting a suit for sale in 
enforcement of the mortgage under Order 
XXXIV, rule 14, of the Civil Prooedure 
Code. Now in oases of usufructuary mort- 
gages it is not unusual for the mortgagees 
to allow the property to remain in the 
possession of the mortgagor on his exe- 
cuting a rent-note. Bat as a matter of 
faot that is merely a method of securing 
the interest by speoial agreement, that is 
to say, the mortgagor collects the naufrnot 
and pays a aertain amount to the mort- 
gagee under the rent*note instead of the 
mortgagee oolleoting the usufruot himself. 

It does not seem that the question which 
arises in this appeal has been.deoided in 
any reported oase cf this Court, although 
in more than one oase which has lately 
oome before this Benob, it has appeared 
that a mortgagee has obtained a rent note 
from his mortgagor and issued execution 
on a deoree under that rent- note. At first 
sight it might appear that that is not a 
decree for the payment of money in satisfao 
tion of a olaim arising under the mortgage. 

This question was considered very fully 
in a recent Allahabad decision in Kadma 
larin v. Muhammad Alt (1). The faots 
were very similar to the faots in 


this oase. There the property was mort- 
gaged by a usufructuary mortgage, and a 
subsequent agreement wa 9 entered into be- 
tween the parties, whereby the mortgagor 
bonnd herself to pay annually a fixed sum 
of money in lieu of the offerings, and 
also, in oase of default, to pay interest 
thereon. Default having been made, the 
mortgagee sued on the agreement and 
obtained a deoree for money against the 
mortgagor. In execution of this deoree he 
atlaohed the mortgaged property and sought 
to have it sold. Upon objection by the 
mortgagor, judgment- debtor, it was held 
that the mortgagee oould not bring the 
mortgaged property to sale in exeon- 
tion of the decree, as the olaim under the 
subsequent agreement was one arising under 
the original oontraot of mortgage within the 
meaning of Order XXXIV, rule 14, of the 
Code of Civil Prooedure. Mr. Justice 
Piggott at page 407* says:-- 

*Tn the oase now before us the money for 
whioh this deoree was obtained represented 
the u 9 ufruot of the mortgaged property to 
whioh the mortgagee was entitled as part 
of his oontraot of mortgage. His right to 
receive this money rested upon his position 
as mortgagee. The mortgagor had become 
liable to pay the mortgagee this money in 
ooDsequenoe of an agreement entered into 
between the parties subsequent to the 
mortgage; but it seems to me, in the first 
place, that the money for whioh the deoree 
was passed was an essential part of the 
mortgage money, just as much as arrears 
of interest, whioh, if falling due on a con- 
tract of simple mortgage, beoome part of 
the mortgage money; in the second place, 
it seems to me that it would be doing 
violence to the plain language of the rule 
to say that the olaim in satisfaction of 
whioh this deoree was passed was not a 
olaim arising under the original contraot 
of mortgage.” 

I agree with these remarks; and they 
apply even more strongly to the faots of 
this oase, as the agreement whereby the 
mortgagor agreed to pay rent was passed 
at the same time as the mortgage, and wap 
therefore, part of the mortgage transaction. 

It has been urged that the reepondentp, 
who are assignees of the original mortgagee’s 
decree, are in a better po sition than their 

•Page of 41 JL.-Ed. 


U) SO Ind. Cas. 134; 41 A. 309; 17 A. L. J. 481. 
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assignors. Bat it seems to me perfectly 
•lear that a mortgagee who has obtained 
a decree which he cannot exeoute by sale 
o! the mortgaged property, oannot pat his 
mortgagor in a worse position by assigning 
his decree to a third parly. That question 
was considered in Chhogan v. Lakshman (2). 
The learned Jcdges there referred to a 
dietnm by Tindal, C. J., in Booth v. Bank 
of England (3): “Whatever is prohibited by 
law to be done directly, cannot legally be 
effeoted by an indireot and oironitons oon- 
trivanoe.” 

Therefore, on the facts of this case, it 
seems to me that this olaim on which 
the mortgagee got a decree was really a 
deoree for payment of money in satisfaction 
of the claim arising oot of the mort- 
gage; and, therefore, oomes within Order 
XXXfV, rale 14, of the Code. The ap- 
peal mast be allowed with costs througoat. 

Appeal allowed. 

(2) 31 B. 462; 9 Bom. L. R. 728. 

(3) (1840) 7 Cl. & F. 609 at p 640; 7 E. R. 110?; 61 

S. R. 36. 


PRIVY COUNCIL. 

Appeal fro-ithe Madras ELgh Cocrt. 

November 18, 1919. 

Present : — Lord Shaw, Lord Phillimore, Sir 
John Edge, Mr. Ameer Ali and Sir Lawrence 

Jenkins. 

CH1NTAMANIBHATLA VENKATA 

REDDIPANTULU GARU and another 

— Appellants 
versus 

- Her Highness Sri Maharini Sri 
SITABA GARU, RANI SAHEBA of 
WADHWAN - Respondent. 

Hindu Law — Alienation by widow — Necessity — 
Burden of prooj — Efflux of time, effect of. 

An alienation by a Hindu widow is challengeable 
on the ground that it was made without legal 
necessity, however long a time might have elapsed 
since the date of tho alienation, and the onus is on 
the defendant to prove that there was necessity for 
the alienation. But when the transaction took 
place very many years ago, snoh full and detailed 
evidence as to the state of things which gave rise 


to the sale cannot be expected as in the case of 
alienations made at more or less recent dates. In 
such circumstances presumptions are admissible to 
All in the details which have been obliterated by 
time. [p. 640, col. 1.] 

Appeal from a deoree of the Madras High 
Coart (Abdal Rahim and Phillips, JJ.)» 
dated the 29th February 1916, reversing a 
decree of the Dietriot Conrt of Vizagapatam, 
dated the 7th October 1914. 

FACTS. — Ananfa Row, the owner of the 
estate in suit, died in 1829 leaving a 
widow Hanumayamma and a daughter. 
In 1830, Hamumayamraa sold the estate to 
a purchaser from whom the respondent 
derived title, Hanumayamma died in ISO) 
and in 1S12, three days before the period 
of limitation, the present appellants, who 
were Ananta Row’s reversioners, sued 
olaiming the estate on the ground that 
the sale was without legal necessity and 
was binding only duriDg the widow’slifetime. 

The District Judge held that the price 
was adequate but that legal necessity was 
not proved to have existed. He observed: — 
“This” (whether the sale was for legal 
necessity) “is the oiux of the case. I 
have been referred to numerous reported 
deoisions with regard to the law on this 
point; but in the present case I do not 
think that aDy legal problem is involved. 
It is pithily laid down in Harihar Ojha 
v. Dasarathi Misra (1) that when the 
plaintiff has proved that he is the 
next heir of the husband of the widow 
alienor and that the defendant is in 
possession of the property, the plaintiff 
would then be entitled to a decree, unless 
the defendant then proves that the 
alienation wasju<ti6ed ly legal necessity. 
To summarize Mayne (Hindu Law, 
page 814) who, I think, dearly explains 
the recognized law, granting that there 
is necessity, t.e , aotual pressure euoh as 
an outstanding deoree or impending ede 
a widow is at liberty within a reason- 
able latitude to sell euoh part of her 
property as will meet that receeeity. 

After dealing with the evidence of ne- 
cessity, he summed up as follows: — 

“The case, therefore, resolves itself into 
this question. Can a widow who, after 
making the highest possible estimate 
of her husband’s liabilities, has a reason- 

(1) 33 C. 267 at p. 268; 9 C. W. N.030; I 0. L. J.4C8. 
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able prospect of liquidating those debts 
within 5 years, (and, as the event proved, 
eonld have liquidated them well within 
that period) plead legal neoessity to sell, 
or legal jastifioation in selling the rever- 
sioner’s estate, when she is not being 
pressed by any prooess of attachment? 
I know of no legally aooepted definition 
of ‘neoessity* whioh permits of , any but 
a negative answer. Aooordingly I find 

on the 5th issue that the sale was not 

% 

for legal neoessity.'* 

He accordingly decreed the suit. On 
appeal the High Court (Abdur Rahim and 
Phillips, JJ.) reversed this dsoision. After 
reviewing at length the evidenoe as to 
neoessity, the learned Judges observed: — 
“The above faotsshowthat the debts payable, 
inoluding the peishcush already due which 
would beoome due on the 10th May, entirely 
oovered the value of the property. It is 
almost oertain (so far as it is possible to bo 
certain about the state of things whioh 
existed in 183D that the Taluk would have 
been summarily sold by the Government for 
arrears of revenue if it had not b9en sold to 
Shryaprakasa Row. Under oompulsory 
revenue sale the property would have fetohed 
something wholly inadequate, perhaps only 
a few hundred rupees. The widow and her 
daughter would have absolutely nothing 
left for maintenanoe and the debts inourred 
by her husband would have remained 
undisoharged. Under the Hindu Law and 
religion, it is regarded as the pious duty 
of a widow to disobarge the liabilties of her 
deceased husband and even the payment by 
her of debts whioh had already beoome 
barred has been upheld as proper on suoh 
grounds. [See Kandasaini Mannavan v. 
Bajagopalasami Thevan (2) whioh follows 
Kondappa v. Subba (3).] But the rale 
under oonsideration was a very olear oase 
of aotual neoessity. By actual neoessity 
it is not to ha understood that the widow 
h bound to wait till she is pressed for 
payment of her husband’s debts or other 
just liabilities either by the institution 
of suits or by clamant letters of demand 
and that she must not take any aotion 
until the very last moment. She is not a 
trustee of the property in the ordinary 
sense of the word. She is entitled to it 

(2) 6 Ind. Oas. 382; 7 M. L. T. 383. 

(3) 13 M. 189. 


in her own right though only to a limit- 
ed extent. If she finds that the most 
prudent oourse to adopt for discharging 
her just liabilities and for saving what 
is yet reasonably possible to save is to 
sell the property, she should be allowed to 
do so. The law does not oorapel her, in 
a oase where the debts amount to the 
full value of the prop3rty, to go on bor- 
rowing and struggling cn the merest 
ohanoe that at some distant date, she might 
be able to realise enough by way of inoome 
to discharge the debts. The law allows 
her discretion to judge what is the best 
oourse of aotion in the interest of the 
estate as well as of herself. Even judg- 
ing her oonduot in this oase, by the 
strictest standard, we should hold that 
the sale of the property was inevitable. 
By selling it in time she was able to 
save out of the wreok not only Rs. 1,100 
on the interest of whioh she maintained 
herself and her daughter but also the 
house, some maniam lands and oertain 
palmyra topes.” 

They aooordingly allowed the appeal and 
dismissed the suit. Henoe the present appeal. 

Messrs. DeGruyther, K. 0., and Dube , for 
the Appellants. — The onus was on the re- 
spondent to prove legal neoessity for the 
sale, and she ha9 not done so. No doubt 
after a very long interval of time less 
evidenoe may be required, but the burden 
of proof is not shifted; moreover in the 
present case we have documents showing 
the position at the time of the sale. 

[Mr. Upjohn, K. 0 ., for the Respondent, 
referred to Sfanda Lai v. Jagat Kuhore 
Acharjya (4) ] 

In that oase there wa9 a deed reciting 
neoessity: there is no suoh deed here, 
Even allowing there were debts, there was 
no need for the widow to sell the whole 
estate. The Distriot Judge has rightly 
held that the debts ould easily have been 
paid out of inoome. 

Mr. Upiohn, K. 0. t Sir W. Garth, K. 0., and 
Mr. Parikh , for the Respondent, were not 
called on. 

JUDGMENT. 

L)rd Sh .w. — This is an appeal from a 

(4) 38 Ind. Cas. 420; 43 I. A. 249; 20 M. L. T. 335* 
31 M. L. J. 663; (1916) 2 M. W. N. 336; 4 L. W. 468! 
13 Bom. L. R 869; 14 A. L. J. 1103; 24 C. L, J 437; 
1 P. L. VV. 1; 21 0. W. N. 225; 44 C. 180; 10 Bur. L 
T. 177 (P. 0./. 
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decree of the High Court 
dated the 29th February 1916. 
ed a deoree of the District 
Vizagapatara, dated the 7 th 
1914. 

The object of the suit, which was by 
a reversioner, was fir the purpose of 
setting aside a deed of sale — an alienation 
by a widow: and the pinoh of the case, 
as argued in the Courts below and before 
their Lordships, is whether that aliena- 
tion is oballengeable on the ground that it 
is made without legal necessity. The 
sale took plaoe so far back as the 5th May 
1£30. The widow in question survived 
that sale by no less a period than 70 
years, she having died on the 15th De- 
cember U00. The suit in the present 
oase was instituted in the year 1912, with 
in a few days from the expiry of the period 
of limitation under the Statute. It results 
accordingly that the investigation subse- 
quent to the initiation of the suit in 1912 
was an investigation with regard to the 
oiroumstanoes of a transaction more than 
82 years after that transaction took plaoe. 

In these circumstances their Lordships 

the oase being singular in these points 

of date — are moved to repeat as part of 
their own judgment the following propo- 
sitions, which represent, in their view, both 
the sense as well as the law of the 
situation so dieolosed. In the judgment 
appealed from the learned Judges of the 
High Court lay down the law as follows: — 

“It is not disputed that the onus lay 
upon the defendant to prove the necessity 
for the sale, but having regard to ihe 
great lapse of time sinoe the transaction 
took plaoe, that is, about 82 years, per- 
haps the highest on reoord, it will not he 
reasonable to expect snob full and detailed 
evidence as to the state of things whioh 
gave rise to the sale in question a9 in 
the oase of alienations made at more or 
less recent dates. In snob oiroumstanoes, 
presumptions aTe permissible to fill ia the 
details whioh have been obliterated by 

time.” 

Their Lordships adopt that statement of 
the law. 

They desire indeed only , to add that it is 
matter of some surpriee, that so much 
documentary evidence still remains: and 
from a perusal of it and the whole proceed- 


ings in the oase they see no oause to dmbt 
that the deoree pronounced by tbe High 
Court is one whiuh ought to be affirmed. 
They have the less reason to doubt this 
on aooount of the argament of the appel- 
lants presented to the Board, whioh appears 
to have exhausted every avenue of attack 
opeo to a person challenging an ancient 
transaction. 

Their Lordships will humbly advise His 
Majesty that this appeal stand dismissed 
with oosts. 

Appeal dismissed. 

Solicitor for the Appellants. — Mr. Bought 
Or unt. 

Solicitors for the Respondent. — Messrs. 
T. L. Wilson Sf Co. 


BOMBAY HIGH COURT. 

StCJND Civil Appeal No. 1079 op 1917. 

August 13, 1919. 

Present : — Sir Norman Mioleod, Kt., Chief 
Justioe, and Mr. Justice Shah. 

GANAPATI NAGAPPA — Plaintiff — 

Appellant 

versus 

NAGABHATTASHITARAMBHATTA 

AND ANOTHER — DEFENDANTS RESPONDENTS. 

Landlord and tenant — Mulgeni tenant —Transfer of 
lease — Rent , liability of transferee for. 

The transfer by a mulgeni tenant of his perma- 
nent lease has the effect of creating privity of 
estate between the landlord and the transferee, and 
the former is entitled to recover from the latter the 
rent due under the lease, [p. 54', col I J 

Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 197 
of 1917, confirming the decree passed by the 
Subordinate Judge at Kumta, in Civil Sait 
No. 103 of 1913. 

Mr. O. P. Murdeshw it, for the Appellant. 

Mr. \ . B. Sirur , for tbe Respondents. 

JUDGMENT. 

Macleod, C. J. — The plaintiff coed 
in this case to reoover Ri. 129-15 0 a* 
three yeara’ rant from the defendant 0 , 
whe h9 alleged were hi* Milgeni teniats. 
Th3 sait hn beau dismmei in the 


GANAP-iTl NAGALPA V. NAGABHAIl’A SHITARIMBHaTTA, 

of Madras, 

It revere- 
Court of 
October 
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trial Court, and an appeal against that order 
has been dismissed by the lower Appellate 
Coact. It is admitted that the plaintiff is 
the landlord of the lands in question, bat the 
defendants, dispate the olaim on the ground 
that there is no privity of estate between 
themselves and the plaintiff because they olaim 
to. be subtenants from the original Mulgeni 
tenants. Lt has been admitted in argu- 
ment that a Mulgeni tenant, who is a 
permanent tenant, oan transfer the whole 
of his interest, and if he does so, then 
privily of estate arises between the landlord 
and the transferee. It is perfectly immaterial 
whether you oall the document of transfer 
a sab lease or an assignment or a transfer. 
We have only to oonsider what is the 
aotnal effect of the document, and if it 
leaves no interest remaining in the 
transferor, then it must follow that the 
transferee gets the whole of the transferor’s 
interest. In that oase tbe transferee be- 
comes the permanent tenant, and there is 
privity between him and the landlord. I 
asked the respondents’ Pleader whether the 
document in the defendants’ favour left 
any interst remaining with the previous 
tenant and he was not able to show us 
that there was any interest left. I asked 
whether under that document the defend- 
• ants had paid any rent to their transferors, 
but that question could not be answered 
in the affirmative. Tbe result is that the 
defendants have been holding as Mulgeni 
tenants, and disputing the right of the land • 
lord to get rent from them, on the allega- 
tion that their transferor as the original 
Mulgeni tenant is the person who is liable 
to pay rent. It seems to me that that 
contention on the part of the defendants 
is absolutely wrong and that the plaintiff 
wa* entitled to reoover. We allow the 
appeal. There will bo a decree for the 
amount olaimed with costs throughout. 
The lower Court will find what is a 
reasonable ren \ to allow for the three years 
in suit and oertify its finding to this Court 
within one month. 

Shah, J,— -I agree. I desire to add that 
evaia though * the permanent tenancy in 
favour of the defendants Nos. 1 and 2 may be 
in-ionu a sub lease by the original Mulgeni* 
dar, still the lease in favour of the 
present defendants is a permanent lease, 
iV c.| for tbe whole term for whioh the 


original Mulgenidar held the lands. 

It is dear that in substance it is an • 
assignment by the original .Mulgenidar of 
a permanent lease in favour of defendants 
Nos. 1 and 2, and that consequently there is 
a privity of estate between the plaintiff and 
the defendants. 

It is not and oannot be disputed that a 
sub-lease of a tenancy for a definite period 
fjr the whole of that period operates as an 
assignment thereof. I do not see any reason 
why the same rule should not apply to a 
permanent tenanoy. Oa this point I am un- 
able to agree with the view taken by the 
learned Distriot Jndge. 

ApTpeil allotted. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 147 cf 1919, 

October 27, 1919. 

Present: — Mr. Justice Odgers. 
THEVAR alias CHERUNI MOOTHAN— 
Defendant No. 1 — Petitioner 

versus 

AMMUNNI and others— Pliintiffj 
and Defendant No. 2— Respondents. 

Provincial Small Cause Courts Act (IX of 18S7.7, s. 
15, Sch. II, Arts. 11, <5 — Suit to recover amount due 
under sale-deed, whether cognisable by Small Cause 
Court. 

A suit, brought after the completion of a sale, to 
recover from the vendee the cash amount duo under 
the sale-deed is cognizable by a Small Cause Court, 
[p. 54?, col. 2j p. 548, col. !.] 

Petition under section 25 of Aat IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge, South Malabar at Palghat, in 
Small Cause Suit No. 984 of 1918. 

FACTS. — The suit was for the recovery 
of money due as the balanoe of sale price. 
There was a oontraot of sale. Subsequently 
a document of sale was executed and re- 
gistered and possession given. The qaestion 
was whether the suit was cognisable by a 
Court of Small Causes. 

Mr. K. P. Ramakrishna Aiyar , for the Peti- 
tioner. — The suit is in essence for specific per- 
forma noe of the oontraot of sale; Bhaakyakarlu 
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Naidu v. Nungambakkam Andalammal (1), 
Veerasaltngam v. Sathapally Sathirasu (2) aod 
Baiagopala Aiyar v. Davooi Roiother (3). 
Snoh a suit comes under Article 15 of the 2nd 
Schedule to Aot IX of 1887 and does not, 
therefore, lie in a Small Cause Court. 

The basis of the suit being the oontraofc 
of sale, it necessarily involves the deter* 
mination of an interest in immoveable pro- 
perty within the meaning of section 16 
(d) of the Code of Civil Procedure. Maturi 
Subbayya v Kota Krishnayya (4). So Artiole 
11 of Schedule II of Aot IX of 1887 
applies. 

Farther title dees not pass until the sale 
is oomplete in every respect and henos the 
question of title also is involved. 

Mr. P. S, Narayanaswamy Aiyar , for 
the Respondents. — The right of the unpaid 
vendor is only a right in equity. 
The present suit is, therefore, one in 
the nature of a suit for damages 
and not for speoifio performance. In 
Bhashyakarlu Naidu v. Nungambakkam 
Andalammal (l) there was no exeouted 
conveyance and possession. I submit that 
the case does not come under Artiole 15 of 
the 2nd Sohedule to Aot IX of 1*87. 

In the present oase, the conveyance is exe- 
euted and possession given. Title has, there- 
fore, passed to the vendee and the remedy 
of the vendor is a mere suit for his pur- 
chase-money. Subbaier v. Moniam Subramania 
Iyer (5). Maturi Subbayya v. Kota Krish - 
nayya (4) was a oase under the Code 
and it has been dissented from in Sowdager 
Nabheekan v. Muhammad Hussain (6). See 
also 37 Bombay [ Kondu v. Vishnu (7)]. 

Ramakrishna Aiyar, in reply. 
-—The English Couits have held that such 
a . suit is one for speoifio performance and 
given relief accordingly. See Fry on Speoifio 
Performanoe, page 33. 


wJ'iV t l. 1: sf 5> (,918) M - W - N 896i9 L ' 
1 0aa * 5521 19 L ' 220j 6 M * Li T - 

(3) 46 lad. Cas. 161 t 84 M. L. J. 342. 

(4) 28 M. 227. 

i 0 ™ 1 ^ J? aa *J 540: 86 M SjlOM. L. T. 61} 
(1911) 2 M. W. N. 6j 21 M. L. J. 800. 

(6) 10 lad. Cas. 267* 9 M. L. T. 372. 

(7) 17 Ind. Cas. 176* 37 B. 68j 14 Bom, B. B. 801. 


JUDGMENT. — In this pstition it is argued 
that the suit was not triable by a Court 
of Small Causes on the ground that the 
subjeofc matter falls within the misohief of 
Schedule II, Articles 11, and 15 of the 
Provincial Small Cause 0ourt3 Aot. 

The plaint alleges that the plaintiffs 
agreed to assign certain nilam items to the 
1st defendant for Rs 400. This was partly 
to be disoharged by oash payment and 
partly by -1st defendant discharging, an 
euoumbranoe on the property. The plaint 
further alleges that the assignment deed 
was registered on 9th June 1918 and that 
the defendants were put into possession 
of the property. The prayer is for a decree 
that defendants should pay the oash amount 
due. The written statement of 1st defend- 
ant merely traverses the plaint and says 
that the allegations are false. The 2nd 
defendant does not join in this petition. 

The findings of the learned Subordinate 
Judge are to the effect that the sale-deed 
has been duly exeoutsd and registered by 
plaintiffs and that 1st defendant has been 
put in possession prior to suit. With regard 
to the point under Schedule II, Artiole 11, 
much reliance was placed on the oase io 
Maturi Subbayya v. Kota Krishnayya (4), 
which deoided that a suit for unpaid pur- 
chase money under a contract for the sale of 
land fell within section 16, clause (d), of 
the Civil Procedure Code for the purpose 
of determining the jurisdiotion of the Mun- 
sif’s Court, the oontraot having been made 
within the jurisdiotion of the Distriot 
Munsif of Masulipatam and the land being 
situate within that of the Distriot Munsif 
of Gudivada. 

This was not a oase under the speoial 
provisions of the Small Cause Courts Aot 
and, moreover, has not been followed in the 
more recent oase reported as Sowdager 
Nabheekan v. Muhammad Hussain (6)» 
where it is distinctly laid down that a 
suit to recover the prioe of land is 
one oognisale by the Small Cause Court, 
though suoh a suit may inoidentally involve 
the question of title. The nature of a 
suit is to be inferred from the allegations 
set forth in the plaint and I have no 
hesitation in finding that, on the authority 
of the oase last quoted, on an examination 
of the plaint, this is a suit for money 
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As to Schedule II Article 15 it was argued 
that this was in effect a suit for speoifio 
performance of the oontraob to buy and sell 
land and the case bhashyakarlu Naidu v. Nun- 
gambakkam Andalammal (l) was quoted in 
support of this view. As there laid down, the 
question is whether the plaint disoloses a suit 
for speoifio'performanoe and the lower Court’s 
judgment says that the form is that the 
plaintiff is to prepare a conveyance as an 
esorow and deliver to the defendant if money 
is paid within a limited time, the averment 
being that plaintiff is ready and willing to 
perform . his part of the contract. The 
learned Chief Justice (at page 837 # ) says: 
' Although the prayer only asks for the 
payment of Ri. 301-13 0, taking the plaint 
as a whole with the averment that the 
plaintiff is ready and willing to perform her 
part of the contract, I think it must be taken 
as a prayer for the speoifio performance. That 
is sufficient to dispose of the present oase.” 
It is thus a question in each oase to be 
deoided on the allegations raised. 

As already stated, the assignment deed 
bo oalled was exeouted and registered on 
or about 9ch June 1918; the sait was in- 
stituted on 20th September 1918. The 
plaintiffs have moreover put the 1st de- 
fendant into possession before the date of 
the suit and have thus fully and entirely 
performed their part of the oontraot. There 
is nothing -more left for them to do. I 
am dearly of opinion from this fact and 
from the fact that the plaint naturally 
oontains no suoh allegation as that in 
Bhashyakarlu Naidu's case (1) that the latter 
oase is wholly different from the present. The 
petition on the point of speoifio performanoe, 
therefore, also fails. 

The result is the petition is dismissed 
with oosts of respondents Nos. 1 and 2. 

M. 0. P. 

Petition dismissed, 


♦Page of U918) M. W. N.- Ed. 


PRIVY COUNCIL. 

Appeal from the Allahabad High Cocrt. 

May 23, 1919. 

Present : — Viscount Haldane, Lord 
Buokmaster and Lord Dunedin. 

Raja BRAJA SUNDAR DEB— Defehdamt 

— Appellant 
versus 

BHOLA NATH and another— Plaintiffs — 

Respondents. 

Limitation Act (IX of 1908,1, s. 19 — Acknowledg- 
ment— Manayer of estate , power of, to acknowledge 
debt on behalf of estate, 

Where the manager of an estate has authority to 
pay the amount of a claim, he can also arrange to 
prevent time from becoming a bar to its recovery, 
A note or ruqqa, therefore, given by such a manager 
containing the acknowledgment of a debt due by 
the estate is a sufficient acknowledgment within 
section 19 of the Limitation Act, and is binding on 
the estate, [p. 644, cols. 1 & 2.] 

Appeal from (be judgment and decree cf 
the High Court, Allahabad (Sir Henry 
Riohards, C. J., and Sir P. C. Banerji, J.), 
dated the 1st May 1916. 

Mr. DeQruyther , K. O., and Mr. Dube, for 
the Appellant. 

Sir Erie Richards , K . 0„ and Mr. K. Brown , 
for the Resondents. 

JUDGMENT. 

Viscount Haldane. — Their Lordships en- 
tertain no doubt that the jedgment, on 
the appeal in this suit, of the High Court 
of Jndioature at Allahabad, in favour of 
the plaintiffs, who are the respondents before 
the Judioial Committee, was right. 

The suit was brought against the ap- 
pellant, who is Raja of Aul, to recover 
the price of goods sold and delivered. The 
1st plaintiff, Bhola Nath, was the dealer 
who supplied the goods, and the 2nd 
plaintiff, Wahid Ali, was his agent in the 
transactions in question, and was the person 
to whom oertain promissory notes were 
given. The claim was for Rs. 14,152-13-0 
and interest. The appellant Raja succeeded 
to the Raj on the 21st March 1905, 
The general manager of his estate, from a 
date just after his succession down to 
Maroh lbOO, when the Raja dismissed him* 
was Prasanna Kumar Sen. A person who 
is still more important for the purposes of 
this appeal was Shankar Nath, who wan 
“Kote” manager until his dismissal in Decem- 
ber 1909, with authority from the Raja, in- 
dependently of the general manager, to 



INDIAN OASES. 


[1920 


5H 

PANDUR AKG NABAYiN 8AWANT V. BHAGWANDAS ATMARAM3HET. 


purchase and pay for all things required 
for the nEe of the Raja bimself and his 
household. About this there is on the 
evidence no room for question. Prasanna 
Kumar Sen stated it in the box, and the 
Courts below oonour in accepting him as a 
truthful witneB?, and it is borne out by 
other evidence. That the goods the price of 
which is claimed were delivered is not now 
in serious dispute. They were supplied 
soon after the accession of the appellant 
in 1906. They were not paid for in cash, 
but Shankar Nath gave a note of band on 
behalf of the Raja promis Dg to pay the 
balance then due on the 12th November 
in that year. This note was not paid; and 
on the 6th February 1£0S, Shankar Nath 
gave another note promising payment and 
to the effeofc that the Raja having purchased 
goodp, Rs. 13,394*9- 9 were due on account 
of the prioe. Both notes were given to the 
2nd plaintiff on behalf of the first, and 
the amount of the second note includes the 
prioe of goods now sued for. 

The reason why a second note was 
obtained in February 1908 was doubtless 
to exolude the operation of seotion 19 of 
the Limitation Act of 1908, which bars 
such a claim after three years from the 
delivery of the goods, unless an aoknowlsdg. 
ment in writing has been signed by the 
party to be obarged or by some person 
through whom he derives title or liability. 
The signature may be that of an agent 
duly authorised on behalf of the party to 
be oharged. It is clear that the last note or 
**ruqq a” was suffioiesnt as such an acknow- 
ledgment, and wa9 given in time to ex- 
olude the operation of the Limitation Act, 
provided it was signed by a person duly 
authorised on behalf of the Rija. The 
Subordinate Judge of Benares who tried 
the case thought that in giving the second 
note Shankar Nath did so in order, with* 
out authority from the Raja, to save the 
plaintiffs’ claim from being barred by 
limitation. This wsb the real ground on 
which he dismissed the action, But the 
High Court made the obvious oritioism 
that, as it had been satisfactorily establish- 
ed by the evidenoe of Prasanna Kumar 
Ben that it was within the general 
authority of Shftnkar Nath as “Kote” man* 
ager to settle the purchase and prioe of 
goods of the kind in question, there was 


no relevance in the point raised by the 
Subordinate Judge, for if he could pay the 
amount of the claim, he could plainly also 
arrange to prevent time from becoming a 
bar to it. 

Their Lordships entirely agree with the 
oonolusions come to in the Court of Appeal 
as to this point, and as to preponderance 
in weight of the evidenoe in the oase 
generally. They will humbly advice' His 
Majesty that this appeal should be dismissed 
with costs. 

Solicitors for the Appellant: Messrs. 
Bartow, Rogers 4* Nevill. 

Solicitors for the Respondents: Messrs. T. 

L. 'Wilson .V Co. 

Appeal dismissed . 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 460 of 1916. 

September 23, 1919. 

Present:— Mr. Justice Shah and Mr. Justice 

H ay ward . 

PANDURANGNARAYAN SAM ANT 

AND OTHERS — DeFBNDANTS — APPELLANTS 

versus 

BHAGWANDAS ATMARAMSHET 

— Plaintiff — Respondent. 

Hindu Law —Joint family — Debts — Alienation — 
Antecedent debt , ivhat constitutes — Co-parcener , aliena • 
tion by, of his share, validity of — Rule in Bombay 
Presidency. 

An alienation by way of mortgage to pay off 
antecedent debts incurred by the mortgagor prior 
to the mortgage, and due partly to the mortgagee 
and partly to others, is an alienation in respect of 
antecedent debts, and can be enforced against the 
sons of the alienor, [p 545, col. 1.] 

In the Bombay Presidency the rule prevails where- 
by a co-parcener can alienate his share in joint 
family property for consideration, [p. 545, col. 2.J 

Second appeal from the decision of the 
Assistant Judge, Thana, in Appeal No. 601 
of 1913, confirming the deoree passed by the 
Subordinate Judge at BasseiD, in Civil Suit 
No 115 of 1910. 

Mr. Bahadur ii (with him Messrs. 8 . B. 
Bakhale and B. V. Ve3ai) t for the Appellants. 

Mr, Jayakar (with him Mr. H. V. Vivitia ), 
for Respondents Nos. 1 to 3 and 5 to 9. 

JUDGMENT. 

Ssah, J. — This appeal arises out of a 8 Q *t 
filed by the sons of the original mortgagee 
against the sons of the original mortgagor 
to enforoe the mortgage executed on the 
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1st of Jane 1891 by the defendants’ father 
Narayan in favour of the plaintiffs* 
father. Both the lower Courts have allowed 
the plaintiffs’ olaim. 

In the appeal before us it has been 
argued that the mortgage was null and 
void as it was executed by Narayan not for 
an antecedent debt but for a debt inonrred 
at the time of the mortgage. The mort- 
gage bond oontains the following recital: 
After taking aooounts of the past dealings 
by me with you, I find myself indebted 
to you for a sum of Rs, 709, and to day I 
have taken Rs. 799 to pay off the debts 
due to others, so in all I have to pay you 
Rs. 1,499.” The property mortgaged was 
the ancestral property of Narayan. The 
lower Appellate Court has found, and it is 
not disputed before us, that the recital as 
to the consideration in the deed is true. 
Thus aB regards Rs. 700 the debt was 
clearly antecedent. It is, however, contend- 
ed that the sum of Rs. 799 borrowed at 
the time of the mortgage to pay the 
debts due to others oannot be treated as an 
antecedent debt in view of the decision in 
Sahu Ram Ohandra v. Bhup Singh (1), It 
seems to me, however, that having regard 
to the observations oited with approval by 
their Lordships at page 136* of the report, 
it is dear that the object of this alienation 
by way of mortgage was to pay off the 
antecedent debts incurred by the father 
prior to the mortgage. These debts were 
partly due to the mortgagee himself and partly 
to others. There is nothing in the judg- 
ment of Sahu Ram Ohandra v. Bhup Singh (1) 
which supports the contention urged before 
us that the antecedent debts must be due to 
the mortgagee himself, and that the object 
of the alienation must be to satisfy the 
antecedent debts due to the alienee. If, as 
is the case here, the money is borrowed 
on the security of a mortgage to pay off 
the antecedent debts, it would be an 
alienation in respeot of antecedent debts 
according to the decision which has been 
relied upon on behalf of the appellants. I 
see, therefore, no force in the contention 

(1) 89 Ind. Cas. 280; 44 I. A. 120 nt p. 130; 19 Bom. 
X. B. 498; 21 0. W. N. 698; 1 P. L. W. 607; 16 A. L. J. 
437; 20 0. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 
439; 22 M. L. T. 22; 0 L. W. 213; 39 A. 437 iP. C.). 


that the mortgage cannot be enforced against 
the sons as it is not shown to be for an antece- 
dent debt. 

It is further argued in support of the 
appeal that Narayan, who was then joint with 
his brother Damodar, had no power what- 
ever to mortgage the joint property. In 
this Presidency, however, the rule is well 
established that a oo-paroener can alienate 
his share in the joint family property for 
consideration. See Vasudev Bhat v. Van- 
hatesh Sanbhav (2) and Fakirapa v. Ohanapa 
(3). It is urged that this oannot be treated 
as a good rule in view of the decision in Sahu 
Ram Ohandra v. Bhup Singh (1). That 
was, however, a case whioh went up to the 
Privy Council from the High Court at 
Allahabad, and no doubt with reference to 
that oase the position as stated at page 130* 
of the report, that under the law of the 
Mitakshara the joint family property owned, 
as stated by all the members of the family 
as oo-paroeners, oannot be the subject of a 
gift, sale, or mortgage by one oo-paroener 
exoept with the consent, express or implied, 
of all the other co parceners,” was perfectly 
applicable. But there was no question in that 
oase as to the correctness of the rule recog- 
nised in this Presidency that a oo-paroener 
can alienate his undivided share in the 
family property for consideration. The 
general proposition whioh has been relied 
on on behalf of the appellants must be taken 
to have been made with reference to the 
particular oase and oannot be treated as 
overruling the current of decisions of this 
Court on that point. We must, therefore, 
give 6ffeot to the rule as recognized in this 
Presidency and must hold that the mortgage 
was valid so far as it related to Narayan’s 
share in the property mortgaged. 

Lastly, it is urged that the suit is barred 
under Article 120 of the Indian Limitation 
Act. It is clear, however, that that article 
oannot apply to a suit based on a mortgage. 
The point was urged on the footing that 
the mortgage was void. But the point as 
to the validity of the mortgage having failed, 
this point also must fail. 

The result is that the deoree of the 
lower Appellate Court must be confirmed 

(2) 10 B. H. C. It. 139. 

(3) 10 B. H. C. R. 162. 
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and the appeal must be dismissed with 
costa. 

Hatward, J, — I concur wirh the conclusions 
and reasons of my learned brother. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petitions Ncs. 892 and 893 

of 1919. 

December 12, 1919. 

Present : — Mr. Justice Spencer and 
Mr. Jostioe Krishnan. 
AMBALAVANA PANDARA SANNIDHl 

— Petitioner 
versus 

The ADVOCATE. GENERAL of MADRAS 

AND OTHERS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908^,8.92, O. I, 
r. 10 — Trust, suit for protection of — Court , power of, to 
add parties — Advocate-General, joinder of, as plaintiff, 
propriety of. 

As in a suit, under section 92 of the Civil Pro* 
cedurc Code, for the protection of a trust the most 
important questions to he decided are those which 
relate to the administration of the trust, the Court 
has power, under Order I, rule 10, of the Code, to 
add parties for the effectual adjudication of those 
questions, and the addition of the Advocate-General 
as a plaintiff in such a suit is not improper, [p. 647, 
col. l.J 

Petitions, under seotion 115 of Act V 
of 1908 and section 10/ of the Govern- 
ment of India Aot, praying the High 
Court to revise the orders of the Court of 
the Subordinate Judge, Kumbakonam, dated 
the 9th August 1919, in I. A. No. 486 of 
1919, in Original Suit No. 8 of 1918, and in 
I. A. No. 4£7 of 1919, in Original Suit No. 71 
of 1918, respectively. 

Mr. T. Rangachariar , R. B., for the Peti- 
tioner. — The joinder of the Advocate-General 
as party after the other relators to whom he 
accorded sanction to sue, i9 illegal. If the 
suit in its inception is bad it should go. 
The defect will not be oured by the 
addition of a new plaintiff. The exercise 
of the right by the plaintiffs is a bar to the 
Advooate General exercising his own right. 

Mr. K. V. Knshnano imi Aiyar (with him 
Messrs. T, V, Ovpalasteami Mudaliar and A. O, 


Shanmuga Nayanar), for the Respondents. — 
The Court has a wide discretion to add 
parties to enable it to effectually adjudi- 
cate on the points involved in the suit. 
The High Court should not interfere in 
revision, unless there was something patently 
wrong in doing so. The decision in 
Danes Saji Mahamad v. Jatnudin (1) has 
not been followed by the Madras High 
Court See Ramayyangar v. Krishnayyangar 
(2) and Appeal Suits Nos. 310 and 373 of 
1918 and No. 9 of 1918. Both the original 
plaintiffs and the Advocate-General are 
persons interested in the trust. 

The exercise of the right of suit by the 
original plaintiffs does not debar the Advo- 
oate- General from exercising his statutory 
right. The one does not exhaust the other. 
They are net exclusive. They can aot jointly 
or independently of eaoh other, 

JUDGMENT.— The learned Subordinate 
Judge has directed the addition of the 
Advocate* General as a plaintiff to two 
suits under seotion 92 of the Civil Pro- 
cedure Code whiob relate to tbe administra- 
tion of a Mutt and a temple, and the 
question we have to decide is whether we 
should, in the exercise of our powers of 
revision, interfere with that order. 

It is argued that, if it be shown as the 
defendant proposes to do that the other 
plaintiffs are not persons having an interest 
in the trust, the suit will be liable to be 
dismissed and that the addition of tbe Advo- 
cate-General is not necessary for the complete 
disposal of the suit as originally instituted. 

Order I, rule 10 12), Civil Procedure Code, 
provides for the addition of parties whose 
presence is neoessary in order to enable tbe 
Court tffeclually and completely to adjudicate 
upon all the questions involved in the suit. 
We are not disposed to place a narrow 
construction on these words. The ease nj 
Danes Saji Mahamad v. Jatnudin (1) 
oertainly supports Mr. Rangaohariar’s argu- 
ments for the petitioner that a soit 
which is bad at its institution eannot be 
bettered by the addition of another plaint- 
iff. But the view taken in Bombay has 
not been followed in this Court. See 
Ramayyangar v. Krishnayyangar (2) and 

(1) 30 B. 603; 8 Bom. L. B. 761. 

(2) 10 M. 186. 
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Appeals Nos. 31Cand 373 of 1918 and Appeal 
No. 9 of 1919 (unreporfced). 

We think that both the original plaint' 
iff a and the Advooate General represented 
the public interest when they sned for 
the protection of the trust nnder seotion 
92 of the Civil Procedure Code, and in such 
a case the moat important questions to be 
settled in the suit are those which relate 
to the administration of the trust, and the 
Oourt has power under Order I, rule 
10, to add parties for the effectual adjudioa* 
tion of those questions. TSee Paramestoaram 
Munpu v. Narayanan Namboodri (3).] We 
cannot read into the rule the words * as 
between ^ the parties to suit” after the 
words questions involved in the suit,” as 
to do so would be to defeat the object 
of this salutory provision of law for the 
final settlement of disputes, seeing that 
in almost every case a similar objection 
might be taken to the exercise of this 
power. 

Another argument based on the wording 
of seotion 92 of the Civil Procedure Code 
is that a suit brought by the. Advocate* 
General in conjunction with two other 
worshippers, to whom he has given his 
oonsent in writing to sue, would be not 
maintainable. It is argued that the 
exercise of the right of action by one 
party exhausts the right of the other. 

As we understand the seotioD, the 
Advocate- General has the power to sue and 
the other parties have the same right and they 
mayexeroise that right separately or iu con* 
junotion with eaoh other. 

The right of eaoh to • sue in his own 
name is not exclusive of the right of the 
other. Cases in which there is a competi* 
tion between two or more plaintiffs will 
be governed by Order I, rule 1, Civil Pro 
oedure Code, subjeot to rules 2 and 11 cf 
the same Order. As the other plaintiffs 
have agreed in the lower Court to the 
Advocate General having the oonduct of 
these suits, the defendants will not be 
embarrassed nor will the trial be delayed 
by the procedure which the lower Oourt has 
adopted. 


(3) 34 Ind. Cas. 884; 40 M. 110: 3 L. W 30 
1910) 1 M. W. N. 402, 31 M. L. J. 279. 


These revision petitions, therefore, fail and 
are dismissed with oosts (1 set for eaoh peti* 
tion). 

m. c. p. 


Petitions dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Orders Nos. 315 op 1918 

and 8 of 1919. 

August 27, 1919. 

Present : — Justice Sir John Woodroffe, Kt., 
and Mr. Justio? Chatterjea. 

Sheikh ARIATULLAH — Jcdqmcnt- Debtor 

— Appellant 

versus 

SASHI BHUSAN HAZRAH— Degree- 
Holder — Respondent. 

Civil Procedure Code ( Act V of 1909), s. 47, 0. XXI, 
rr. 89, £0, 91, 92 — Execution of decree— Sale in respect 
of amount not due at date of sale — Sale, whether can 
he confirmed — Limitation Act (IX of 190^, Sch. I, Art, 
181, applicability of— Application to set aside sale — 
Limitation in suspense. 


A sale held iu execution of a decree for an amount 
in respect of which there was no decree existing 
at the time is illegal, and the Court would be 
justified in refusing to confirm it. The fact that 
subsequently to the sale the decree-holder obtained 
a decree entitling him to the amount for whioh 
the sale was held would not validate the sale, 
[p. 649, ools. 1 & 2; p. 660, col 1.] 

On the application of the judgment-debtor a sale 
was set aside on the 31st July 1913. On the 3rd April 
1917 the High Court on appeal ultimately reversed 
the order setting aside the sale. On the 29th 
September 1917 the decree-holder applied for con. 
firmation of the sale, whereupon the judgment, 
debtor put in an application to havo the sale set 
aside. It was objected that this application was 
barred by limitation, having been made more than 
three years after the date of the sale: 

Held, that the period for making the application 
was prescribed by Article 18 > of Schedule I to the 
Limitation Act and that period commenced from 
the time when the right to apply accrued, that the 
right to apply arose on the 3rd April 1917 and 
that, treating the interval between the 31st July 
1913 and the 3rd April 1917 as under suspense, the 
application was not barred by limitation, [p. 660. 
ool l.j r ' 


Appeals against the orders of the Addi. 
tional Distriot Judge, Hooghly, dated 
the 30fch September 1918, reversing that 
of the Munsif, 2nd Court at Uluberia, dated 
the 25th February 1918, 
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Babu Nagendra Nath Ghosh , for the Appel- 
lant, 

Babas Sarat Ohandra Roy Ghowdhury and 
Satya Gharan Singha t for the Respondent, 

JUDGMENT. 

Chatterjea, J. — These appeals arise oat 
of proceedings for setting aside two sales held 
in execution of two decrees for rent on the 
ground that the sales were illegal. 

It appears that in two rent suits brought 
in the year 1912 the plaintiff olaimei rent 
at the rate of Rs. 22 and R 3 . 18 respec- 
tively, those being the rents entered in the 
settlement proceedings. The defendants 
pleaded that the rent9 were Rs. 12 9 0 and 
Rs. 11 only. The suits were decreed on 
the 18th February 1913 on the following 
terms: — “The suits be deoreed with costs, 
but the plaintiff will be at liberty to 
ereoute the deoree to the extent based on 
the Jama admitted in the defence after 
one month. As regards the balance of the 
decretal sums, the plaintiff will execute 
them as soon as the review be rejected, 
if the review ba granted, the plaintiff 
should postpone execution of the balances 
for two years and nine months or earlier 
when the settlement suits are disposed of.” 
As a matter of faot there was no applica- 
tion for review pending at that time, and 
the order was based on a mistake Gf faot. 
The deoree-holder od the 12th April 1913 
took out execution for the full amounts. 
On the 16th May the judgment debtor 
applied for review of judgment stating that 
no application for review was pending when 
the deoree was passed, and applied for post- 
ponement of the sale pending the disposal of 
the application for review. The sale was post- 
poned till the 16th June if the decretal amounts 
were deposited by that date, and again post- 
poned till the 23rd June 1913, but the money 
not being deposited the sale took plaoe on 
that date. The judgment-debtor on the 
21st July 1913 applied to have the sales 
set aside on deposit of the deoretal amounts. 
The amounts to be deposited were settled 
by the Court, and they were deposited 
on the 22nd July, and the sales were set 
aside on the 31st July. The deoree-holder 
appealed against the said order, and the 
Appellate Court remanded the oases on the 
4th June 19 1 4 for re* settlement of the 
deoretal amounts. As a result of the re- 
settlement the orders setting aside the 


sales were confirmed. The deoree-holder 
again appealed, but the Appellate Court 
confirmed the order of the Court of first 
instanoe setting aside the sales. The deoree- 
holder moved this Court, and this Court 
on the 3rd April 1917 set aside the order 
setting aside the sales, on the ground that 
the amounts mentioned in the sale proclama- 
tion had not been deposited. 

In the meantime the application for 
review made on the 16th May 1913 was 
allowed on the 18th November 1913, and 
the following order was passed: — This is 
an application for review. The ground 
is that there is a palpable error in the 
judgment. In the order portion of the 
judgment it is stated that 'the plaintiff will 
execute them (the decrees) as soon as the 
review be rejected.’ But I am informed 
by the Pleader on both sides that at the 
time the judgment was delivered or at 
any time no review regarding any suit 
concerning the Jamas in dispute was pending. 
The review was with regard to other 
Jamas in dispute in a number of analogous 
suits. With regard to the disputed Jamas 
a title suit was pending and is still 
pending between the parties. The refer- 
ence to the review is evidently a mistake 
and on this ground a review may be granted. 
Evidently what the Court meant is that 
the parties should wait till the suits are 
disposed of or for a reasonable time. 
Ordered that the application be allowed 
but without oosts. In the order portion of the 
judgment instead of the words 'as regards 
the balanoe of the deoretal sums’ etc., 
the following words will be substituted in 
the judgment and the deoree: 'As regards 
the balanoe of the deoretal sums plaintiff 
will exeoute them as soon as the appeal 
be disposed of or within two years and six 
months if the appeal be disposed of earlier, 
and it is farther ordered that the deoree of 
the appeal will govern these cases,’ ” 

As stated above, the order of the Courts 
below setting aside the sales was set aside 
by the High Court on the 3rd April 1917. 
and the decree-holder on the 29th Septem- 
ber 1917 applied for confirmation of the 
sales. The judgment-debtor thereupon put 
in an application to have the sales se 
aside under section 47 and Order XXI, rule 
90, of the Civil Procedure Code, and also 
objected to the confirmation of the sale apphe 
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for by the decree-holder, The Court of 
first instance made an order setting aside the 
sales, bat on appeal that order was reversed. 
The judgment-debtor has appealed to this 
Court. 

It is contended on behalf of the appellant 
that the original decree was set aside or amend- 
ed on review on the 18th November 1913 ; 
under that decree the deoree-holder was 
entitled to take out execution only for a 
portion of the amount decreed and oonld 
not take out execution for the entire 
amount until the disposal of the appeal 
in the suit then pending. The sale, there- 
fore, held in execution of the said decree was 
illegal, and the Court could not confirm 
Buoh illegal sale, and that no question of 
limitation applies with respect to the 
objection to the confirmation of the sale. 
Secondly, that even if the question of 
limitation arises, the right to apply to set 
aside the sale arose on the 3rd April 
1917 when the High Court set aside the 
orders of the Court below setting aside 
the sales, and that in any oase the 
judgment-debtor is entitled to a deduction 
of the period between the 31st July 1913, 
when the sales were set aside by the Court 
of first instanoe, and the 3rd April 1917, 
the date of the order of the High Court, 
and deducting the said period the 
present application under seotion 47 was 
well within 3 years under Artiole 181 of 
the Limitation Act. 

With regard to the first contention it 
appears that at the time when the sales took 
plaoe (23rd June 1913), the application for 
review was pending, and the order passed 
upon the application shows that the 
deoree-holder was not entitled to take out 
execution for the entire decretal amount 
until the disposal of the suit (or the appeal in 
the suit) whioh was then pending. The sale 
held for realization of the entire amount of 
the deoree, according to the order passed 
on review, was, therefore, illegal, and the 
question is whether the Court would be 
justified in refusing to confirm the sale if 
it finds that the deoree under whioh the 
sale was held has subsequently been set 
aside or amended. It is contended on 
behalf of the respondent that under the 
present Civil Procedure Code the sale 
really does not require confirmation if there 
is no application under Order XXI, rules 


89, 90 and 91, or if there is any such 
application and the application is disallow- 
ed. It is pointed out that the proviso to 
section 316 of Act XIV of 1882 ha3 been left 
from the present Code. That proviso ran 
as follows : 

“ Provided that the deoree under whioh 
the sale took plaoe was still subsisting at 
that date.” 

It ia contended that the result of the omis- 
sion cf the proviso is that the Court is bound 
to confirm the sale if there is no application 
under rules 89, 90 or 91 or if such an 
application is made and disallowed, whether 
or not there was a subdisting deoree under 
whioh the sale is held. Now, if there is 
no subsisting deoree the sale must be set 
aside under seotion 47 of the Code, and 
although there may be an application under 
section 47 to set aside the sale on suoh a 
ground pending, the sale must (aooording 
to the respondent’s contention) be confirmed 
under Order XXI, rule 92, though the next 
moment the sale will have to beset aside 
under seotion 47 on the ground that there was 
no subsisting deoree. We do not think 
that that is oontemplated by Order XXI, 
rule 92. Order XXI, rules 89, 90, 91 and 
92, presupposes a valid deoree under whioh 
the sale is held, and the first three rules 
provide for setting aside the sales, and rule 
92, says that if there be no application 
for setting aside the sale, or suoh an appli- 
cation is made and disallowed, the sale 
shall be confirmed, Buie 92 does not affeot 
the power of the Court to refuse to confirm 
a sale, or make it compulsory to confirm 
the sale when the Court finds that the 
sale is held under a deoree whioh did not 
authorize the sale. It seems unreasonable 
that the Court must confirm a sale under 
Order XXI, rule 92, although it finds that 
the foundation for the sale is gone, and 
then prooeed to set aside the sale whioh 
it has confirmed, being fully aware that 
the sale was illegal. In the present oase 
having regard to the order passed on review, 
it must be held that execution could not bs 
taken out for the amount for whioh execution 
was taken out, and the sales took place 
for amounts in respect of whioh there were 
no decrees existing at the time. 

In these circumstances we think the Coart 
would be justified in refusing Lta condrm 
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the sale. The learned Pleader for the 
respondent has brought to our notice that 
the Bnit which was pending: at the date of 
the sale has been decided against tbe 
judgment-debtor, the result of whiohis 
that the decree holder is entitled to the full 
amounts of the deoreee passed in the rent 
suits, hut the decision of the title suit 
was subsequent to the sale, and cannot 
validate the sale held in execution of the 
decree under which the full amount oould 
not at that time he recovered. 

Tbe next question for consideration is 
whether the application under seotion 47 is 
barred by limitation. Tbe Article appli- 
cable is Artiole 181 of the Limitation 
Aet, which provides for a period of 3 years 
from the time "when the right to apply 
accrues.*’ Now before tbe 18th November 
1913 when the order was passed on review, 
the judgment-debtor oould not apply under 
section 47, and bofore that order was passed, 
the sale had been set aside by the Court 
of first instance on the 31st July 1913. 
It is contended on behalf of the respondent 
that the sale was set aside under Order 
XXI, rule 89. That is so, but tbe 
judgment-debtor could not apply nnder 
section 47 to set aside a sale which 
had already been set aside on tbe 
31st July 1913, though under Order XX[,rule 
89, the order setting aside the sales was 
ultimately set aside by this Court on the 
3rd April 1917. Whether it be held that 
the right to apply to set aside the sales 
under the oiroumstances did not arise 
until the 3rd April 1917 when the order 
of the High Court was made, or that tbe 
limitation remained in suspense between 
the 31st July 1913 and the 3rd April 1917, 
the application is not barred by limitation. 

The order of the Court of Appeal below 
is .accordingly set aside, and that of the 
Court of first instanoe restored. Having 
regard to all the circumstances of the case we 
direct that each party do bear his own 
costs in all Courts. 

Woodroffb, J.— I agree. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal from Oudh Judicial Commissionir’s 

Court. 

July 29, 1919. 

Present : — Lord AtkiDsoD, Lord Phillimore, 
Sir John Edge and Mr. Ameer All. 
RAJ RAGHUBAR SINGH and another— 

Appellants 

versus 

Thakur JAI INDRA BAHADUR SINGH 

— Respondent. 

Civil Procedure Code (Act V of 1908,), e, 146— 
Surety bond hypothecating property — Personal liability 
of surety — Bond, how to be enforced. 

Where, for the due carrying out of any order 
that might be passed against a party to a suit, a 
security bond is given whereby the obligors make 
themselves liable for a specified sum by hypothe- 
cating property therefor, whioh they declare shall 
serve as security and be liable to the extent of the 
sum specified, the obligation created is not personal 
to the sureties, but is only a charge upon property 
and. inasmuch as a Court is not a juridical person 
and cannot be sued, nor can it take property or 
assign it, the only mode of enforoing the bond is by 
the Court making an order in the suit upon an 
application to which the sureties are parties, that 
the properties be sold, unless before a day named 
the sureties find the money, [p. 66?, col. 2; p. 665, 
col. 1.] 

Appeal from a decree of the Judioial 
Commissioner, Oudb, dated the 20th 
November 1916, affirming a decree of the 
Subordinate Jndge, Malihabad. 

FACTS of the oase are sufficiently 
stated in their Lordships* judgment, where 
also the terms of the security bond are 
set out. The Subordinate Judge held that 
the sureties (the appellants) were liable to 
tbe extent of one lakh, and an appeal agamsfi 
his decision <o the Jndioial Commissioner 
was dismissed. On the present appeal 

Mr. Dunne t K. ( 7 . (with him Mr. E.B. Basket), 
for the Appellants, submitted that tbe Sub- 
ordinate Judge had no jurisdiction to make the 
order appealed from, declaring the liability 
of the sureties. All that the Judioial Com- 
missioner had direoted him to do was to 
find the amount of the mesne profits. Tbe 
Code of Civil Procedure governing the 
proceedings at the time in question was 
that of 1908. Under that Code there was no 
power to make the appellants parties to the 
proceedings. Seotions 47 and 144 refer only 
to applications by and against the parties 
themselves, seotion 145, whioh deals with 
sureties, applies only where the surety ifl 
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personally liable. This is not the ease 
here. 

Farther, even if the Ooart had juris* 
diction, the procedure aontally adopted was 
inappropriate. It was held over and over 
again nnder the old Code that yoa oould 
not prooeed against the properties in exe* 
oation, when the seoarity was the hypo- 
thecation of immoveable property ; yoa mast 
prooeed by regular suit. 

Tokhan Singh v. Qirwar Singh (1). 

The band ooold only be enforoed by a 
suit nnder seotion 90 of the Transfer of 
Property Aot. 

Further, the liability of the sureties 
oeased when the appeal for whioh they 
became sureties was dismissed. This is 
dear, not only from the terms of seotion 
546 of the old Code, under whioh the 
seourity was takeD, bat from the order 
in pursuance of whioh the bond was exe* 
outed. Prima facie seourity given pending 
an appeal relates only to the pending appeal : 
if that appeal is dismissed, the seoarity is 
gone : 

Ranee Birjobuttee v. Pertaub Sing (2). 

What the Code oontemplates is seourity 
to be given for the execution of the deoree 
of the Court taking seourity. 

Shek Suleman v. Shivram Bhikaji (3). 

The deoision in Narayan Deo v. Oajanan 
Dxkshxt (4) turned upon the special terms 
of the bond then in question. 

In any oase the Courts in India erred 
in making a personal deoree against the 
appellants. 

Mr. DeQruyther , K. 0. (with him Mr. 
Kenworthy Brown), for the Respondent. — The 
application here was for the assessment of 
mesne profits and for a declaration of the 
liability of the opposite parties : we did not 
ask for an order to bring the property to sale, 
that would be matter for a farther proceed- 
ing. Upon the application whioh we made 
the sureties were properly made parties, 
and their liability has been limited, as was 
just, to the amount covered by the bond. 

As to the procedure for enforcing the 
liability, the Allahabad High Court held 

(1) 32 0. 494; 9 C. W. N. 372; 1 0. L. J. 1 18. 

(2) 8 M. I. A. 160; 8 W. R. P. C. 36; 13 Moo. P. 0. 
465; 1 Suth. P. 0. J. 408; 1 Sar. P. 0. J. 740; 19 E. R. 
490; 16 E. R. 174; 132 R. R. 149. 

(8) 12 B. 71. 

(4) 10 B. H. 0. R. 1. 


under the old Code that seotion 253 of 
that Code applied. 

Janki Kuarv Sarup Rani (5). 

Sections 47 and 144 of the new Code 
empo'ver the Court to make the order it 
has made here. Seotion 144 is not part 
of the execution procedure and its applica- 
tion is not limited to the parties. 

The bond here did not name any obligee. 
Under the old Code such bonds were some- 
times made in favour of an officer of the 
Court, and it was then feasible to assign them 
to the successful party to sue upon : but this 
could not be done here. 

The Court retains its inherent jurisdiction 
to make suoh orders as are necessary for the 
ends of justice — seotion 151 of the new 
Code — and this is the oaso whether or not 
seotion 145 also applies. 

[Reference was also made to Prosunno 
Kumar Sanyal v. Kali Das Sangal (6) and to 
Order XKI, rule 2.] 

Mr. Dunne , in reply.— The Subordinate 
Judge had no power to declare any liabili- 
ty against me: he could not make any 
order against the land. The only seotion 
of the new Code affeoting sureties is seotion 
145, whioh does not apply here. Seotion 
144 is merely an enlargement of the old 
section 533, and is confined to the parties. 

If the Subordinate Jadge had no jurisdic- 
tion to make the order appealed against, 
the acquiesoenoe of the parties oannot 
give him jurisdiction. 

Ma\a Prasad Singh v. Ramani Mohan Singh 
(7), Ledgard v. Bull (8). 

JUDGMENT. 

Lord Paillimore. — This is an appeal from 
the Court of the Judicial Commissioner for 

Oudh. 

Thakur Balbhaddar Singh, Talukdar of 
Mahewa, died in December 1893 intestate 
and childless, leaving the Taluka and other 
property, and leaving a widow, Raghubans 
Kunwar, and a brother, Sheo Singh. 

(6) 17 A. 99; A. W. N. (1895) 19. 

(6) 19 I. A. 166 iP.O.j; 19 C. 683; 6 Sar. P. C. J. 
209. 

l7l 25 Ind. Oaa. 451; 41 I. A. 197; 42 0. 116; 27 M. 
L. J. 459; 6 Bom. L. R. 824; 16 C. W. N. 994; 16 M. 
L. T. 1 05; 1914) M. \V. N. 565; 20 C. L. J. 231; 1 L. 
W. 6'9. 

V 8) 13 I. A. 131; 9 A. 191 (P. 0.); 4 Sar. P. 0. J. 
741. 
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On his death his brother, Sheo Singh, 
took possession of all his property; but his 
widow, Raghubans Kunwar, brought a 
suit against Sheo Singh to recover the 
property in the Court of the Subordinate 
Judge of Sitapur, and on the 6th August 
1902 obtained a decree for possession of the 
same. 

After she had obtained this decree the 
widow applied to be put into possession 
of the property in dispute, and she was 
given possession by an order of the Sub- 
ordinate Judge upon her providing security 
to restore the mesne profits, to the extent of 
one lac of rupees. The persons who gave 
that seourity are or are now represented by 
the present appellants. 

The decision of the Subordinate Judge 
in favour of the widow was affirmed by 
the Court of the Jndioial Commissioner 
of Oudh. But on aD appeal being pre- 
sented to HiB Majesty in Council, the 
deoree was varied, and it was declared 
that the Taluka with its aooretions had 
passed to the defendant, the brother, though 
the other property left by the deceased 
would pass aooording to Hindu Law to 
the widow. It was referred to the Court 
of the Judicial Commissioner to ascertain, 
if there was any dispute, how much 
of the property formed part of the 
Taluka, and how much was the private estate 
of the deceased whioh would pass to his 
widow. 

The Court of the Judicial Commissioner 

remitted the case for enquiry to the Sub- 
ordinate Judge, and he reported accordingly, 
and thereupon the Court of the Jndioial 
Commissioner deoided by decree, dated the 4th 
Maroh 1907, that all the villages claimed by 
the widow except thirty- one belonged to the 
Taluka, and that the suit of the widow 
must now be dismissed except as to these 
thirty- one. 

Both parties appealed from this deoree 
to Hia Majesty in Council, but with some 
variations immaterial to the present purpose 
the deoree was affirmed on the 22nd Maroh 
1918 . 

There were, of course, some villages 
which must belong to the Taluka, and in 
faot the widow admitted that 117 villages 
formed part of the Taluka. Possession of 
them was forthwith given to the respond- 
ent, the son of the original defendant, 


who had by this time died. And on the 
21st August 1908 the Court of the 
Jndioial Commissioner direoted that the 
order of His Majesty in Council and it s 
own deoree of the 4th Maroh 1907 should 
be sent to the Subordinate Judge, and 
ordered him to ascertain the amount of the 
mesne profits of the 117 villages during the 
period that the widow had been in po3seesion 
of them, but he was not to make any order for 
payment until the whole oase had been 
deoided. 

Thereupon, on the 6th January 1909 the 
respondent made an application purporting 
to be under sections 47 and 144 of the 
Civil Prooedure Code for fixation of mesne 
profits and damages. The parties against 
whom the application was made were the 
widow and the present appellants, the sure- 
ties, and the relief prayed was that they 
might be declared liable for mesne profits 
of the 117 villages, the liability of the 
sureties being limited to one lao only. 
The widow put in a defence whioh it is 
not material to consider. The sureties filed 
a written statement, in whioh they denied that 
the respondent was entitled to the relief 
olaimed, and pleaded the following additional 
pleas: — 

Additional Pleas. 

‘20. — The so-called judgment-debtors 
Nos. 3 and 4 are not liable for the deoree 
of the Jndioial Committee of the Privy 
Counoil, Their liability ended with the 
deoree of the Jndioial Commissioners, dated 
the 26th Maroh 1903, whioh was in favour 
of judgment-debtor No. 1. 

'*21.— The liability, if any, of the so-called 
judgment-debtors Nos. 3 and 4 oaonot 
be detei mined and enforced in exeoution pro- 
ceedings. ” 

The Subordinate Judge, on the 21et 
November 1914, deoided that there was doe 
from the widow over three laos of rupees, 
and that the sureties were liable to the 
extent of one lao. From this deoision the 
sureties appealed, giving as their grounds: — * 

“1. That the lower Court ought to have 
held that the liablity of the appellant as a 
surety oeased as soon as the Court of the 
Hcn’ble Jndioial Commissioner of Oudh 
dismissed the appeal of Takur Sheo Singh 
on the 26th Maroh, 1903. 

“2, That the lower Court has taken a 
wrong view of the security bond executed 
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by the appellant, and that aooording to the 
oorreot interpretation of the deed the liability 
was reatrioted only to the time when the 
order of the learned Judicial Commissioner 
was passed on the 26th Maroh i 903 and 
for dne performance of the said order. 

“3. That it has not been shown by the 
appellant as to what collections were 
made by the late Rani Raghabans Kunwar 
daring the said period and for this 
reason there is no definite amount for which 
the sureties or aDy one of them are liable. 

“4. That the application against the 
appellant ought to have been dismissed with 
costs,” 

On the 20th November 1916 the Court 
of the Judioial Commissioner dismissed the 
appeal with costs. Thereupon the sureties, the 
present appellants, applied for leave to appeal 
to His Majesty in Council, giving as tbeir 
grounds: — 

“(1) That on a correct interpretation of 
the security bond, dated the 16th Septem- 
her 1902, executed by the appellants it 
should have been held that the liability 
of the petitioners as sureties oeased on the 
26th Maroh 1903, when this Honourable 
Court dismissed the appeal by Thakur Sheo 
Singh. 

“(2) That the bond ought to have been 
oonstrued not only with reference to the order 
of the Subordinate Judge, but also with refer- 
ence to the terms of section 545 of the 
old Code of Civil Procedure corresponding 
to Order XL I, rule 6, of the new Code, 
interpreted in the form of the security bond 
given in it. 

“(3) That if the security bond in 
Question had not been filed, execution of 
decree would have been stayed only till 
the deoision of the case by the Honourable 
Court. After that Rani Raghubans Kunwar 
would have obtained execution of her 
deoree nnder the orders of this Honour- 
able Court, which was never stayed, and 
in respect of which no aotion was taken 
under section 608 of the old Code of Civil Pro- 
cedure.” 

Leave was given accordingly. 

In their oase on appeal before the Board 
they raised three points: That the appel- 
lants bad not undertaken any personal 
liability, but had only charged tbeir estate, 
that their charge only applied to and 
secured orders passed by the Court of the 


Judioial Commissioner in deciding the 
appeal then pending to it, and that the 
Court had no jurisdiction over them in the 
present proceedings and no order should 
have been made against them in these pro- 
ceedings. 

Of these points the first was not speci- 
fically raised in either of the Courts below. 
There is just enough in the general denial 
of liability and in the general words in 
the grounds of appeal to make it open to 
the appellants before their Lordships. It 
seems probable that the estates charged 
are so ample that it was hardly worth 
the while of the sureties to make this 
point. But as it has been made before 
their Lordships it must bs decided, 
and in the opinion of their Lordships 
the true construction of the dooument is 
that it is an instrument of charge only 
and not a bond imposing any personal liabi- 
lity and the decree must b6 oorreoted in . this 

respeot. 

The seoond point, and that which has 
been principally fought throughout, is whe- 
ther the appellants became sureties for the 
restitution of the mesne profits aooording to 
the ultimate deoision of the Courts, or whe- 
ther they were only to be liable in the event 
of the first Court, that of the Judioial Com- 
missioner, deciding against them, and not 
liable if that Court decided in their favour, 

though the deoree was finally reversed i n fche 

Privy Council. 

Upon this point their Lordships are in 
agreement with the Subordinate Judge and 
the Court of the Judioial Commissioner. 
The other oonstrnotion would give a 
strange result. Aooording to it if the 
Court of the Judioial Commissioner had 
reversed the deoree of the Subordinate 
Judge, but wrongly reversed it and been itself 
oorreoted on final appeal, so that the widow 
was really entitled to possession and the 
mesne profits, still the Court of the 
Judioial Commissioner having deoided 
against her, the sureties would have had to 
pay to the defendant, who had no title, the 
amount of the mesne profits from the date of 
the original deoision to that of the inter- 
mediate Court of Appeal. 

It would be strange indeed if the langu- 
age of the instrument had been such as 
to create a kind of wagering contract of 
this nature; but there is really no difficulty 
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in the language of the instrument. These 
are its terms: — 

“We are Raj Debi Bakhsh Singh, 
Raj Raghubar Singh and Raj Mangal 

Singh. 

“Whereas a deoree for possession of 
Taluka Mahewa, etc., has been passed on 
6th August, 1902, by the Subordinate Judge 
of Sitapur, in favour of Rani Raghabans 
Kunwar, widow of Thakur Balbhaddar 
Singh, Talukdar of Mahewa, against Thakur 
Sheo Singh; and whereas, for the purposes 
of delivering possession in execution pro* 
ceedinge, the said Court of the Subordi- 
nate Judge has, under order dated the 
21st August, 1902, required the Rani, 
plaintiff-decree holder, to furnish seourity 
in the amount of Rs. 1,00,000, so that 
any order that might be passed by 
the Court of the Judicial Commissioner 
of Oudh be made binding on the surety 
for the said Bum of Rs. 1,00,000; and 
whereas Thakur Sheo Singh preferred an 
appeal to the Court of the Judicial Com- 
missioner against the order of the 2 1st 

August, 1902, at the end of August, 1902, 
and it was dismissed on the 12th Septem- 
ber, 1902, we, the deolarants, furnish 
security for Rs. 1,00,000, hypothecating the 
following property therefor, and deolaie 
that the hypothecated property shall serve 
as seourity, and be liable to the extent of 
Rs. 1,00,000 for carrying out the aforesaid 
purpose. Wherefore this security bond has 
been executed so that it may serve as an 
authority.” 

By this instrument the obligors make 
themselves liable to the amount of one lac 
as security for any order that might be 
passed by the Court of the Judioial Com- 
missioner, not the first order but any 
order; and the ultimate orders of the Judioial 
Commissioner were that of Maroh 4th 1907, 
decreeing that the olaim of the widow be 
dismissed as to all but a few villages, and 
that of the 20th November 1916, by which, 
inter alto, the assessment of the Subordinate 
Judge finding that the mesne profits amounted 
to more than three laos of rupees was 
affirmed. On this point, therefore, the ap- 
pellants fail. 

There remains a matter which has given 
their Lordships considerable trouble. When 
this suit began the old Code of Civil 
Procedure was in foroe; but when the 


application against the widow and ths 
sureties for the recovery of the mesne 
profits was started the new Code of Civil 
Procedure of 1908 had oome into foroe and, 
as already stated, the application purported to 
be made under sections 47 and 144 of 
that Code. 

In the oourse of the judgments in India 
section 145 was referred to; but whatever 
might have been its effect if the sureties 
had been personally liable, it has no appli- 
cation now that their Lordships have con- 
strued the instrument as giving only a 
oharge upon property; and indeed the 
application did not purport to rely upon 
this section. What, tbeD, is the authority 
for it? Sections 47 and 144 provide for 
the deoision of quesions relating to the 
exeoution, discharge or satisfaction of the 
deoree, and for restitution, including the 
payment of mesne profits, when a deoree 
has been varied or reversed; and they enact 
that any such questions shall be determined 
in the suit and not by a fresh suit. But 
these sections apply only to the parties or 
the representatives of the original parties 
and do not apply to sureties. Ns reliance 
oan, therefore, be placed upon these sections 
as authorising the inclusion of the sureties 
as parties to the application made against 
the widow. 

The assessment of damages, however, is 
one to be made once and for all a3 between 
the parties to the suit. The sureties are 
bound by that assessment and have no 
right to question it, as was not only 
admitted bat contended by Counsel for the 
appellants before their Lordships’ Board. 

It is possible that in an extreme case the 
Court to whioh application was made to 
enforce suoh an instrument of suretyship, 
if it thought that there had been no real 
trial of the amount of the mesne profits, 
might, upon terms, admit the sureties to 
question the amount; but it would be an 
extreme case, and no suoh case is made 
here. So far, therefore, as the applicant 
sought to have the assessment determined 
in the presence of the sureties no harm 
was done, and indeed the sureties need not 
have appeared. 

Bat the questions of their liability upon 
the instrument, whether they were personally 
liable and whether, in the events whioh 
happened, it had beoome applicable, were 
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matters whioh they were entitled to have 
determined against them in a regular and 
authorised manner. The oontention for the 
appellants is that for this purpose there 
should have been a separate suit to enforoe 
the oharge, and that this must have been 
one aooording to the prooednre provided by 
seotion 90 of the Transfer of Property Aot. 

In order to see whether this is so, their 
Lordships tarn to the instrnment itself. 
For a proceeding under the Transfer 
of Property Aot there must be a 
mortgagor and a mortgagee. Their Lord- 
ships have to examine whether in 
this oase there is any mortgagee, any 
person to whom the seourity was giveD. 
Now, no person is mentioned in the instru- 
ment. It reoites the deoree that the 
widow has been ordered to furnish seourity 
and then the deolarants furnish seourity, 
by hypotheeating their property. The form 
of an instrument suoh as this, in the 
absenoe of any speoial form being provided 
by the Code, and there is no suggestion 
that there was any suoh form provided under 
the Code then in foroe, must vary aooording to 
the praotioe of the Court. It appears that in 
the High Court at Caloutta, in instruments 
of this nature, the parties bind themselves 
to some named offioer of the Court, and 
that, if the instrument has to be pat in 
spit, either the cffioer sues or he, under 
order of the Court, assigns the seourity to 
the party who wishes to avail himself of 
it; but this instrument does not purport to 
bind the sureties to any individual offioer 
or to anyone. 

It is suggested that they are bound to 
the Court. But the Court is not a juridical 
person. It. cannot be sued. It oannot take 
property, and as it oannot take property 
it oannot assign it. It remains, therefore, 
that here is an unquestioned laibility, and 
there must be some mode of enforoing it, 
and that the only mode of enforoing it 
muBt be by the Court making an order iu 
the suit upon an application to whioh the 
sureties are parties, that the property 
charged be sold unless before a day named 
the sureties find the money. 

Tbw form of procedure is that to whioh 
the High Court of Allahadad gave itfc 
sanotion in the oase of Janki Kuar v. 
Sarup Sant (5), 


The new Code of Civil Prooednre, that 
of 1908, provides a speoial form of seourity 
bond to be given during the pendenoy of 
an appeal (Appendix “G,” No. 3). The 
form shows that it is intended to be given 
to someone and not to be a mere under- 
taking to the Court. Whether that someone 
should be the other party or an offioer of 
the Court is not made olear; but with 
this form in use it is not likely that the 
diffioulty whioh surrounds the present oase 
will arise in future. 

It appears to their Lordships that the 
proper way of dealing with the present 
oase is to consider that there are three 
steps:— 

(1) The assessment of the mense profits 
to whioh the sureties need not be parties. 

(2) The construction of the instrument 
determining that the property oharged is 
liable as seourity in the events whioh have 
happened. 

(3) The order that the property be sold 
unless the sureties pay. 

It might have been more regular to 
take the first by itself and without the 
sureties, and to take the second with the 
third; but uules it be that there is possibly 
some increase of costs, no harm has been 
done. It is idle to talk of the proceedings 
as if they bad been taken before a Court 
whioh bad no jurisdiction; and no serious 
objeotion was raised to the form of procedure; 
nor oan the appellants point to anything 
whioh would show that justioe has not 
been done to them. 

In the result, therefore, their Lordships 
think that exoept as to the matter of 
the personal liability of the appellants, the 
deoree appealed from is right. The variation 
whioh they would propose i9 as follows:—. 
“That the deoree of the Court of the Judi- 
cial Commissioner dismissing the appeal 
from the Subordinate Judge should be set 
aside, and that instead it should be decreed 
that the deoree of the Subordinate Judge 
should be varied by striking out the words 
‘the two sureties are liable,’ and substituting 
the words ‘the property hypothecated by 
the instrument of seourity of the 16th Sep- 
tembe, 1902, is liable,’ but otherwise affirmed.” 

Their Lordships see no reason to disturb 
the decrees as to costs in either of the 
Courts in India ; but as the appellants have 
suooeeded to some extent, there will be no 
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coats of tbe appeal to His Majesty in Council. 
Their Lordships will humbly advise His 
Majesty accordingly. 

Decree varied . 

Solicitor for tbe Appellants: The Solicitor , 
India Office. 

Solicitors for the Respondent: Messrs. T. 
L, Wilson Co. 


PATNA HIGH COURT. 

Appeal from Appellate Decree No. 672 

of 1918. 

February 27, 1920. 

Present: — Mr. Justice Mulliok and 
Mr. Justice Sultan Ahmed. 

Rai Saheb SURUJ LALL and others— 
Plaintiffs — Appellants 
versus 

ANANT LAL and another — Defendants 

— Respondents. 

■promissory note, suit on— Pro-note proved to be 
forged— Plaintiff, whether can sue on original con- 
sideration, 

"Where in a suit upon a hand-note, alleged to have 
been written after an adjustment between the par- 
ties the hand-note is proved to be a forgery, the 
plaintiff is entitled to sue for the original considera- 
tion. [p.657, col. J.j 

Appeal from a decision of the District 
Judge, Gaya. 

Messrs. Atghar and Kailaspati , for the 
Appellants. 

Messrs. L. N. Singh and S, Dyal f for the 
Respondents. 

JUDGMENT. 

Mullice, J. — The allegation of the plaintiffs, 
who are money-lenders, is that on the 2 1st 
of April 1914 the defendants exeouted a 
hand note for the sum of Rs. 906-4 0 in 
favour of plaintiff No. 1 with interest at 
Rs. 1*8 0 per cent, per mensem. The suit was 
brought on the 17th of April 1917 for a olaim 
ofRs, 1,308. The allegation in the plaint 
was that there had been dealings between 
the plaintiffs’ firm and the defendants for 
some years previously. It is said that on 
the ‘21st April 1914 after an adjustment of 
accounts it was found that the total sum 

due to the plaintiffs was Rs. 905-4-0 and 


in conformity with the account then stated 
a hand-rote wbb exeouted by the defendants. 

The defendants denied that there had 
been any previous dealings or that they 
had exeouted the band-note. The issues 
framed by tbe trial Court were: (1) is 
the hand-note in suit genuine and for con- 
sideration and (2) what amount, if any, are 
the plaintiffs entitled tcP The Munsif found 
that the hand-note was a forgery. He also 
found that upon the books of account produced 
in the case by the plaintiffs, the plaintiffs were 
not entitled to any decree because the olaim 
was barred by limitation. The books of account 
show that the last loan given by the 
plaintiffs is dated the 16th July 1912 and 
the trial Court disbelieved the allegation 
that there was part payment within tbe 
period of limitation. 

The District Judge on appeal came to 
the fame conclusion as the Munsif, but it 
is contended that his judgment is defective 
and that he has dismissed the suit because 
he was under the impression that if the 
plaintiffs failed to prove the hand-note, 
then they were not entitled to any decree. 
It i’h contended that the plaintiffs were 
entitled, even though the hand-note was 
proved to be a forgery, to prove the olaim 
by other evidence and that in this case 
the learned District Judge has declined to 
consider the plaintiffs’ account books at all. 

Now the law on the subject is, in my 
opinion, olearly settled. In the case of 
Sheikh Akbar v. Sheikh Khan (1) it was 
stated thus by Chief Justice Garth, “When 
a cause of aotion for money is onoe com- 
plete in itself, whether for goods sold, or 
for money lent, or for any other olaim, 
and the debtor then gives a bill or note 
to the creditor for payment of the money 
at a future time, the creditor, if the bill 
or note is not paid at maturity, may 
always, as a rule, sue for the original con- 
sideration, provided that he has not endorsed 
or lost cr parted with the bill or note 
under suoh oiroumstanoes as to make the 
debtor liable upon it to some third person. 
In suoh oases the bill or note is said to 
be taken by the creditor on account 
of the debt, and if it is not pa’-d at 
maturity, the creditor m*y disregard the 
bill or note and sue fjr the original con- 

(1) 7 C. 256 8 C. L. E. 633. 
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aideration....But when the original oaase 
of action is the bill or note itself, and 
does not exist independently of it, as for 
instanoe, when, in consideration of A de- 
positing money with B , B contracts by a 
promissory note to re-pay it with interest 
at six months’ date, here there is no cause 
of action for money lent, or otherwise then 
upon the note itself, because the deposit is 
made upon the terms contained in the 
note, and no other. In such a case the note 
is the only contract between the parties, 
and if for want of a proper stamp or some 
other reason the note is not admissible in 
evidenoe the creditor must lose his money.” 

In this latter class of oases if for any 
reason the rote does not prove the olaim, 
then no other evidence can he given on the 
principle that the writing being the re- 
pository of the intentions of the parties 
and being the best evidenoe, no other evidence 
is admissible if that evidenoe fails. Sheikh 
Ahbar's cise (1) has been followed in a 
numberof other oase, namely, Pramatha Nath 
Sandal v. Dioarkn hath Bey (2), Moti Lai 
Saha v. Monmohan Qossami (3), Yarlugadda 
Veera Ragavayya v, Gorantla Rair.ayya (4), 
Panotam Narain v. Taley Singh (5), Benode 
Behari Patra v. Janki Kalvoar (6). 

Really, therefore, there is no dispute as to 
the law applicable to this class of oases. 
The only question is whether in the oase 
now before us the decision of the learned 
District Judge was wrong and whether the 
appeal should be remanded to him for re- 
hearing. 

Now if the hand-note is a forgery, then 
undoubtedly the plaintiffs can fall back 
upon their olaim on the account stated. 
But the finding of both Courts is that 
the allegation that there was a stated 
aooount is false and that in faot and 
truth no aooount was stated or adjusted be- 
tween the parties. If that is so, then clearly 
the oase is oonoluied by findings of faot 
and no point of law arises. But then the 
learned Counsel for the plaintiffs -appellants 
before ns urges that even if it is found 
that a olaim on the stated aooount fails, he 
iB entitled to ask for a deoree after *an 

(2) 23 0. 851. 

(3; 6 0. W. N. 66. 

(4)29 M. Ill; J6M. L. J. 484. 

(6) 26 A. 178; A. W. N. (1903) 217. 

(6) 29 Ind. Cas. 468. 


account has been taken upon the basis of 
his books upon the whole series of deal- 
ings between the parties from the outset. 
Now that is not the oase made anywhere 
in the plaint and it would be impossible 
at this stage to oonvert the plaint into 
one for a olaim on an open aooount. It 
was open to the plaintiffs to bring suoh 
a suit, but they did not choose to do so. 
They relied upon a settlement made on 
the 21st April 1914 and although they 
suooeed in their contention that the hand- 
note was not an essential part 
of the eontraot and, therefore, failure to 
prove it was not fatal to the suit, never- 
theless they must be restricted to the 
olaim on the footing of an aooount stated 
and cannot bo permitted to open up the 
whole aooount in this suit. 

The learned District Judge has no 
doubt devoted the greater part of his 
attention to the question of the genuineness 
of the hand-note, but it oannot be said 
that he ha9 deolined to look at the ac- 
counts, beoause he says at the outset that 
he aooepts the accounts as oorroborative 
evidenoe in support of the olaim and at 
the end of his judgment he comes to the 
finding that he has no reason to disagree 
with the findings of faot of the lower Court. 
In these oiroumstanoes there is no reason for 
ordering a remand and the appeal must 
be dismissed with oosts. 

Sultan Ahmed, J. — I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal ISo. 1164 of 19)7, 

October 7, 1919. 

Present ; — Sir Norman Maoleod, Kt„ 

Chief Justice. 

MAHAMAD IBRAHIM — Appellant 

versus 

SHAIKH MAHAMAD —Respondent. 

Vekkhan Agriculturists' Relief Act (XVII o) 1879), 
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s. 15 B (1) — Mortgage — Redemption , suit for — Court , 
■power of, to award interest to mortgagee and direct 
taking oj accounts oj mesne profits. 

In a suit for accounts anil redemption under the 
Dekkhan Agriculturists’ Relief Act, a Court has 
power under section 15 B (1) of the Act to award 
interest to the mortgagee and to direct the mort- 
gagee to account for mesne profits. 

Second appeal from the decision of the 
District Judge, Thana, in Appeal No. 303 of 
1914, varying the decree passed by the 
Second Class Subordinate Judge at Mahad, 
in Civil Suit No. 356 of 1911. 

Mr. 7. B. Virkar , for the Appellant. 

Mr. D. R. Manerihar for Mr. 8. 8. Patkar , 
Government Pleader, for the Respondents. 

JUDGMENT. — The plaintiffs sued for 
accounts under the Dekkhan Agriculturists* 
Relief Act and redemption. Accounts were 
taken, and by the decree of the lower Appel- 
late Court the plaintiffs had to pay into 
Court the amount of Rs. 1,961-2-0 
with interest at 6 per cent. on the 
principal amount of Rs. 1,895-0 5 form date 
of suit and costs of various kinds, the 
whole amount to be paid by instalments of 
Rs. 300 every year oommenoing from any 
date in January 1915. The plaintiffs were 
held entitled to reoover possession of the 
property mortgaged at onoe, the mortgagee 
being liable to account for profits received 
from the date of suit till restoration of 
possession to the plaintiffs. The mortgagee 
has objected to that part of the decree 
whioh gives him 6 per cent, interest on 
the one hand, and directs him to 
account for profits received from the date 
of suit till restoration of possession to the 
plaintiffs on the other hand. The argument 
was based on the deoision of this Court in 
Ramchandra Venkaji Naik v. Kalb Devii Besh- 
pande (1). But there the faots were entirely 
different, as it was evidently held that the 
mortgage had been paid off at the 
date of suit, and it was held by the 
Chief Justice that as the accounts were 
taken under the Dekkhan Agriculturists* 
Relief Act whioh are far more favourable 
to the mortgagor than the mortgage contract, 
and as nothing was said in the Act as 
regards mesne profits from the date 
of suit, the Court was not entitled, 
although the mortgage was paid off at 
the date of suit, to order the mortgagee 
in possession to hand over mesne profits 

(1) 80 Ind. Cae. 896j 17 Bom. L, R. 630; 39 B. 587. 


from the date of the suit onwards. But 
here the mortgage is continuing and the 
Court under the Dekkhan Agriculturists’ 
Relief Act has taken an account of what 
was due on the mortgage up to the date of 
suit, and under section 15 B (1) has directed 
as to what shall happen after the date of 
suit. The Court has allowed interest to 
the mortgagee at 6 per cent, and has 
direoted the mortgagee to account for mesne 
profits. That the Court was entitled 

to do under the last lines of the 
sub section. It is impossible for me to 
imagine that the learned Judges in the 
Courts below, who must have passed 
numbers of decrees of this nature, were not 
acting in accordance with their usual ' 
practice, and if that praotioe was wroDg, 
it must have been long before considered 
iD appeal in this Court. In my opinion 
the deoision was correct and the appeal must 
be dismissed with oosts. 

Appeal dismissed . 


PATNA HIGH COURT. 

Second Civil Appeal No. 605 of 1918. 

February 25, 1920. 

Present : — Mr. Justice Coutfcs. 

Saiyid ABDUL HAKIM and others — 
Defendants — Appellants 
versus 

Musammat KULSUM — Plaintiff and 

Saiyid ULFAT HUSAIN — Pro forma 
Defendant— Respondents. 

Execution of decree “‘Attachment of property in 
execution of two decrees — Sale in execution of one 
decree , effect of— Property, whether can be sold in 
execution oj second decree. 

When property is sold in execution of a decree, 
it cannot be sold again at the instance of another 
decree-holder who may have attaohed it before the 
attachment effected by the decree-holder under 
whose decree it is actually sold. [p. 660, col. 1.] 

When a judicial sale takes place, all previous 
attachments effected on the property fall to the 
ground, [p. 660, col. l.J 

Second appeal from a decision of the 
District Judge, Patna. . 
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Mr. Khurshaid Husnain , for the Appellants. 
Mr. Panch<\nan Banerji , for the Respondents. 
JUDGMENT. — This is an appeal against 
the decision of the Distriot Judge of Patna 
dismissing an appeal from a decree of the 
Munsif. The suit was brought by one 
Musammat Kulsum for a declaration that a 
oertain house with the land appertaining 
thereto is her property purchased under a 
Kobala, dated the 30th March 1915, and 
that it is in her possession and that the 
defendants Nos. 1 to 4 have no right to 
attach and bring it to sale in execution of 
a money deoree obtained by them in suit 
No. 2 of 1911, whioh they had obtained 
against the defendant No. 5. 

This house, whioh is the subject-matter 
of the suit, originally belonged to defendant 
No. 5. The mother of the defendants Nos. 1 
to 4 obtained a deoree against the defendant 
No. 5 and in execution of this deoree attached 
the house on the 25th Match 1912. Sub- 
sequently the execution proceedings in that 
oase were dismissed. In 1901 one Mr. 
Miller also obtained a decree against the 
defendant No. 5 and in execution of that 
deoree he attaohed the house on the 8th 
January 1914. The house was sold and 
purchased by Mr. Miller, who subsequently 
on the 3rd Maroh 1915, sold it to the 
present plaintiff. She obtained delivery of 
possession in April 1915. Subsequently the 
mother of the defendants Nos. 1 to 4 
applied for execution of the deoree. A fresh 
attaobement was made and the house was 
advertieed for sale on the 16th August 
1915. The plaintiff made a olaim. The 
olaim was rejeoted and consequently she 
has brought this suit. 

The defence made to the suit was that 
the deoree, sale and purohase by Mr. 
Miller were collusive, that the sale to the 
plaintiff was also oollusive and that the 
plaintiff was a Farzidar of defendant No. 5, 
There are findings of both the lower Courts 
that Mr. Miller’s decree, sale and purchase 
are not oollusive and that the plaintiff is the 
Farzidar of the defendant No. 5. The suit 
was decreed in the Court of first instance 
and the appeal against that deoree, as I 
have already said, has been dismissed. 

This second appeal has been preferred 
by the defendants Nos. 1 to 4. Two 
points have been raised by the learned 
Vakil for thr appellants. The first is that 


the defence is one of collusion between 
the plaintiff and the defendant No. 5 and 
that this defence has not been considered 
by the Courts below. The second point 
urged is that Mr. Miller, whose deoree was 
in the Munsif’s Court, did not acquire a 
valid title, because the attachment of 1912 
in the Subordinate Judge’s Court was 
subsisting at the time of the sale to him 
and that this attachment being an attachment 
by a higher Court, the sale under the 
deoree of the Munsif was not a valid sale. 

With regard to the first of these points, I 
find that although in the written statement it 
was contended that Mr. Miller’s deoree, sale 
and purchase were collusive and that the 
purohase by the plaintiff was also collusive 
the issue framed on the pleadings was: “Were 
Mr. Miller’s deoree, sale and purohase 
collusive? Is plaintiff a Faizidar of defendant 
No. 5?” Both these points are concluded by 
the findings of faot arrived at both by the 
Court of first instance and by the learned 
Distriot Judge and oannot be re-opened in 
eeoond appeal. But it is urged that the 
question of the plaintiff’s purohase being 
oollusive has not been considered by either 
Court and that the faot that the plaintiff is the 
mother-in-law of the defendent No. 5’s son is 
strong evidence that the purchase was 
oollusive. Having gone to trial on oertain 
issues the appellants, in my opinion, are not 
entitled to raise this plea in second appeal 
but the matter is of little consequence, because 
it is perfectly clear from the judgment of the 
learned Distriot Judge that he oonoidered 
the question of the plaintiff’s purohase being 
oollusive and decided on the evidence that it 
was not. He realized the relationship between 
the plaintiff and the defendant No. 5’s son 
because he^ states in the body of his 
judgment: “In view of the relationship 
between Kulsum and Aziz it seems to me 
not improbable that she should have 
purchased the house in order to save it 
for her daughter, the wife cf Aziz ” 
Subsequently he says the " sale-deed was 
a genuine deed and that Mr. Miller 
reoeived the consideration” and at the end 
°f his he says — “ I see no 

justification for regarding this transaction 
with any suspicion.” It ia perfectly clear 
therefore, that not only did the Distriot 
Judge consider the question of the plaintiff 
beiDg the Farzidar of the defendant No, 5 
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bat he also considered the question of the 
genuineness of the sale. 

The second contention is one whioh has 
not been raised in either of the Courts 
below and as it depends on a consideration 
of evidence, the appellants oannot, in my 
opinion, raise it now. But here again, the 
question is not of muoh consequence, beoause 
even on this point the appellants oannot 
succeed. In support of the contention I have 
been referred to seotion 63 of the Civil Pro* 
oedure Code, whioh runs as follows : — 

“ Where property not in the custody of 
any Court is under attachment in execution 
of deorees of more Courts than one, the 
Court whioh shall receive or realize suoh 
property and shall determine any olaim 
thereto and any objection to the attachment 
thereof shall be the Court of highest grade, 
or, where there is no difference in grade 
between suoh Courts, the Court under whose 
decree the property was 6rat attached.” 

But clause (2) of the sa,me seotion says: 
“ Nothing in this seotion shall be deemed 
to invalidate any proceeding taken by a 
Court executing one of suoh deorees,” and 
it has been oonsistently held by the Calcutta 
High Court that when property is sold in 
execution of a deoree, it oannot be sold again 
at the instance of another deoree-holder, 
who may have attaohed it before the attach- 
ment effected by the decree-holder under 
whose deoree it is aotually sold, and that 
when a judicial sale takes plaoe, all previous 
attachments effeoted on the property sold* 
fall to the ground. This was the deoison in 
Kashi Nath RoyOhotodhry v, Surhanand Shaha 
(1), and this decision, as i have already 
said, ha3 been oonsistently followed in the 
Calcutta High Court. The 6ame view was 
also taken in thii Court in an unreportc# 
case, bhobatara fi haitacharya v. Hira Lai 
bisxoas (Misoellaneeous Appeal No. kilO of 
1918). This ground, thorefere, must also fail. 

The appeal is accordingly dismis3ed with 
oosts. 

Appeal dismissed. 

( 1 ) 12 0 . 317 . 


CALCUTTA HIGH COURT. 

Original Civil Appeal No. 96 op 1917. 

June 18, 1919. 

Present : — Sir Lancelot Sanderson, Kx„ Chief 

Justice, Justice Sir John Woodroffs, Kt., 

and Justice Sir Asutosh Chaudhuri, Kt, 
SEN and PUNDIT — Defendants — 

Appellants 

versus 

E. S. OAKES — Plaintiff — Respondent. 

Trade reputation acquired by misrepresentation — 
Injunction or other relict, whether may be granted jor 
protection oj such trade reputation. 

Where a person acquires a tiado reputation, of 
whatever nature, by misrepresentation, the Coarts 
will not grant him an injunction or other relief for 
the purpose of protecting the reputation so acquired, 
[p. 566, col. 2; p. 568, col. 1; p. 572, col. 1.] 

Appeal from the judgment of Mr. Justice 
Greaves, dated the 20ch August 1917. 

Messrs. X. Sircar t S. K. Ohakraburty and S, 
M. Bose , for the Appellants. 

Messrs. Langford James and A. K. Roy, 
for the Respondent. 

JUDGMENT, 

Sanderson, C. J. — This is an appeal by the 
defendants from the judgment of Greaves, J.» 
whereby he granted an injunction against 
the defendants “restraining them and their 
servants and agents from passing off or 
attempting to pass off or in any manner 
representing any bioyoles not imported by 
the plaintiff as and for bioyoles imported 
by the plaintiff and as and for Warrior 
Bioyoles and in particular from selling, offer- 
ing for sale or oausing, procuring or enabling 
to be sold any bioyoles not imported by 
the plaintiff with or bearing the stamp or 
device of Warrior in the plaint in this suit 
mentioned or any other device resembling 
or oolourably resembling the plaintiff’s said 
stamp or device or under the name of 
Warrior Cycles and from fixing to any bioyoles 
or otherwise employing or using in connec- 
tion therewith any suoh stamp or device 
or any suoh name or any equivalent thereof 
in any manner whatsoever.” And it was 
further ordered that the defendants should 
furnish to the plaintiff on oath a list of all 
bioyoles in their possession or under their 
control with the Warrior Transfer attached. . 

Thare was a further direction as to the 
taking of an account of all bioyoles sold 
by the defendanat with the Warrior Transfer 
attaohed thereto. 
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The injunotion restrains the defendants 
not only from selling bioyoles, not import- 
ed by the plaintiff, with or bearing the 
stamps or device of Warrior referred to in 
the plaint, bat also from selling snoh bioyoles 
under the name of Warrior Bioyoles. 

The olaim of the plaintiff mainly was 
with regard to the above-mentioned devioe, 
or 1 transfer” as it has been oalled. 

This appears from paragraph 5 and prayers 
(6) and (d) of the plaint. Paragraph 5 is a9 
follows: — 

‘The stamping of bioyoles with the said 
transfer indicates to dealers and parohasers 
that bioyoles so stamped are bioyoles 
imported and sold by one particular mer- 
ohant, namely, the plaintiff, and parohasers 
when baying bioyoles so stamped expect 
to obtain bioyoles imported and sold by 
one partioalar merohant, namely, the plaintiff, 
and bioyoles so stamped are known in the 
Indian market as the Warrior Cyoles.” 

And prayer (6) is: — 

“For an aooount and payment of the 
profits made by the defendant firm in selling 
or disposing of any bioyoles not of the 
plaintiff’s importation sold or disposed of 
under the devioe, stamp or name afore- 
said.” 

And prayer ( d ) is: — 

"For the delivering up by the defendant 
firm upon oath to the plaintiff of all bioyoles 
stamped or marked with the devioe or stamp 
aforesaid and for destruction and oanoella- 
tion thereof,” 

The evidenoe of the plaintiff also shows 
this. The plaintiff was asked the following 
question: — 

Q. Whenever you have pat forward any 
olaim, yoar olaim has been the use of the 
Warrior Transfer ? 

A % Yes, that is all — we are- olaiming 
the sole right to the use of the Warrior 
Transfer on oyoles. 

Messrs. Morgan's letter of the 24th Jaly 
1914 to the defendant in the 2 ad paragraph 
makes it olear that this was what the 
plaintiff was olaiming and the learned 
Counsel in oros9 examining the defendant 
Sen, after referring to this letter, put it to 
the witness that the letter implied that it 
was the transfer whioh the plaintiff was 
after, to whioh the witness agreed. 

I think, therefore, it may be taken that 
the plaintiff’s main olaim was to have 

36 


his alleged right to the exolnsive user of the 
Warrior Transfer protected. Saoh olaim was 
based upon notoriety and long user, it 
being alleged that the Warrior Transfer 
stamped on bioyoles indioated to dealers 
and parohasers that bioyoles so stamped 
were bioyoles imported and sold by one 
purtioular merohant, t ii. t the plaintiff, and 
the bioyoles so stamped were known as the 
Warrior Cyoles. . 

The first issue was: — 

"Whether the stamping of bioyole3 with 
the Warrior Transfer indioated to dealers and 
parohasers that bioyoles so stamped are 
imported and sold by the plaintiff only.” 

And the learned Judge’s finding was as 
follows: — 

"For the reasons already stated I think that 
the plaintiff acquired a reputation in the 
market by the import of bioyoles of the Warrior 
speoifioation with Warrior Transfers, and I 
think that the word Warrior had beoome 
associated in the market with the plaintiff 
firm, so that it indioated to dealers generally 
that bioyoles bearing the word Warrior were 
imported by the plaintiff only. 

I find on the evidenoe that this repute 
existed generally in Caloutta, bat I am 
not able to say on the evidenoe how far it 
extended outside Caloutta.” 

It was argued by the learned Counsel on 
behalf of the defendants that the evidenoe 
did not e3tablisb the plaintiff’s oontention 
that the stamping of bioyoles with the 
Warrior Transfer indioated to dealers and 
parohasers in India that bioyoles so stamped 
were imported and sold by the plaintiff 
only. 

It appears that in May 1809 a Company, 
oalled Yelooe Ltd., carrying on business at 
Birmingham and manufaoturing Yelooe 
Cyoles, made arrangements with S. Oakes 
& Co. of Caloutta, whioh is the name 
of the plaintiff's firm to aot as agents for 
.the sale of Yelooe Cyoles. This agenoy 
oame to an end on or about the 27th 
September 1911, when Veloce Ltd. plaoed 
the sole agenoy for the Yelooe Cyoles in the 
hands of a firm oalled Levetus and Co. 
Levetas took up the sale and export of cheap 
oyoles, lists were prepared with respeot to 
the Warrior Cyoles upon whioh the name 
Lavetus & Co. appeared as "sole exporters” 
and the defendants "Sen & Pandit” as 
import agents. The learned Judge has found 
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that these were not oironlated in India until 
September or Ootober 1912. It may here 
bs mentioned that on Ootober 18fch 1911, 
after the agency of the plaintiff with regard 
tothe VelooeCyolee had oome toan end, Velooe 
Limited registered in England the word 
“Warrior” as a trade mark in oonneotion with 
oyoles. 

It further appears that in 1910, while the 
above agency of S. Oakes & Co. still existed, 
a questionarose as to whether Velooe Limited, 
whose managing Director was Mr. John 
Taylor, oould sapply Stanley Oakes & Co. 
with cheap oyoles for sale to them, and by 
them in India. 

Correspondence ensued between Stanley 
Oakes & Sons of London and Velooe Limited 
as to the specification, and on the 15th Maroh 
1910 Velooe Limited sent the specification 
upon whioh they were prepared to make the 
cheaper oyole. 

In Ootober 1910 Mr. Darnell, who was 

connected with the plaintiff’s firm in Calcutta 
in some oapaoity, was in Birmingham and 
representing the plaintiff. 

Discussions took place between Mr, Taylor 
and Mr. Darnell as to the cheap oyoles and 
as to the so called “nondescript” transfer 
whioh should be put upon them, and on the 
10th November 1910 there is a letter from 
Mr. Taylor to Mr. Darnell: — 

“I am in receipt of yours and note you now 
suggest tbeCballenge Cycle Co., Birmingham. 
I regret this name is impossible as there 
already exist a Challenge Cyole Co. in Birm- 
ingham run by the new Hudson Cyole 
Co., and another well-known in this country 
run by O’Brien, so we shall have to drop 
this. I see no objection to the Centurion,” 
specially as it is now pretty certain that the 
Centurion Cyole Co. will go into liquidation. 
It is of oourse possible that this company 
will be resurrected, but nevertheless I see no, 
objection to the word “Centurion” and 
enolose herewith a rough sketoh partly in 
colours of the suggested transfer whioh please 
return. I know it is very difficult to find a 
suitable name without treading on some 
one’s toes. I oan suggest “The Marvel” or 
“The Warrior” but am not sure whether even 
these names are not already in use; however, 
as the machine is for India, I do not think it 
matters muoh. I note your remarks re 


accessories but have not had time to look 
through Lowman's list. 

Certainly I shall make the oheap cycles, 
but I am determined to do these in another 
place altogether in order to keep the two 
qualities quite separate. I have already 
arranged for a small place whioh is not very 
far away, and I hope in course of a week 
or two shall be in working order there. I 
shall be in London on the 21st instant and 
shall probably stay at the Bedford Hotel but 
will advise you, at any rate, I oould meet you 
by appointment at the Olympia Show any 
time from Monday till Thursday. Perhaps it 
may be as well for you to make an appoint- 
ment by some well-known stand.” 

It, therefore, appears that the Velooe 
Limited were going to manufacture the 
oheap oyoles; but not under the name of 
Velooe Limited. Mr. Darnell suggested the 
Challenge Cyole Co., Birmingham; this, 
however, oould not be adopted as there was 
already a Challenge Cyole Co, in Birmingham 
run by the new Hudson Company. 

Mr. Taylor suggested the name Warrior, 
whioh was subsequently adopted. This ac- 
cording to the evidence was the first time the 
word ‘ Warrior” had been mentioned in 
oonneotion with the oheap oyoles. 

Mr. Taylor decided to make the oheap 
Warrior Cycles in another plaoe altogether 
and under the name of the Warrior Cyole 
Co., in order to keep the two qualities quite 
separate: he had at that time apparently er* 
ranged for a small plaoe not for away, which 
he hoped would be in working order in a 
week or two. This plaoe was No. 5, Fleet 
Street, Birmingham. 

According to Mr. Taylor’s evidence in 
this case there was no name attached to the 
premises, although in an affidavit sworn in 
Ootober 1914, he had said that business 
was carried on at 5 Fleet Street under the 
nameor style of the" Warrior Cycle Company, 
and Mr. Sen said he had seen a brass plate 
on the premises showing the “Warrior Cycle 
Co.” 

This was the origin of the name “Warrior 
Cyole Co.” There was no registered Company of 
that name. It was a name to be used by the 
Velooe Limited in oonneotion with the manu- 
facture of the oheap Warrior Cycles, one of the 
reasons being that the Velooe Limited, were 
unwilling to produce suoh cheap bicycles 
under the name of Veloee Limited, it being 
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alleged that the Velooe Oyoles were high 
grade oyoles. 

Prior to November 1910, oheap oyoles 
had been made by Yelooe Limited for the 
plaintiff under the name of “Royal London” 
and other names. 

In November 1910 lists were prepared by 
Velooe Limited and were forwarded by 
Oakes and Son to the plaintiff in Calontta in 
December 1910. Aooording to Mr. Oakes' 
eyidenoe the original lists whioh were sent 
oat were like Exhibit 0 prodaoed at the trial 
in Calontta. (This Exhibit was oalled daring 
the hearing of the appeal “Calontta 0,” to 
. distinguish it from another Exhibit marked 
C whioh was referred to in Mr. Taylor’s 
evidenoe taken on oommission). 

A oopy of a speoimen of the original lists 
oironlated by the plaintiff and marked C is 
s$t out at page 335 of the paper book, 
Volume II. It is headed “Warrior Cycles.” 
There is an illustration of the oyole British 
materials and British labour are advertised. 
The speoifioation is then set ont. 

There is a note, that the oyoles oan he bad 
with Warrior or on9tomer’s own transfer, t 
Then oome the words in large letters: — 
“The Warrior Cyole Company, Birmin- 
gham.” 

Then in smaller print: 

“Sole Export Agents 
Oakes and Son, 

80-81, Wool Exohange, London, E. 0. 
Stanley Oakes & Co., 

6, Mangoe Lane, 

Dalhonsie Square, 

Calontta.” 

The original oiroulars like this, Exhibit C, 
were oirqulated in India by the plaintiff. 
Aooording to bis evidenoe about 2,000 of these 
oiroulars were oironlated. The plaintiff’s 
business was entirely wholesale and the 
oiroulars were sent to the trade only. As 
the result of these first oiroulars, the plaint- 
iff, aooording to his evidenoe, obtained a 
number of enquiries about Warrior Cycles, 
and in addition to the oiroulars the plaint- 
iff sent out his travellers. Other oiroulars, 
of whioh Exhibit D. is a speoimen, were 
issued by the plaintiff; the date of the issue 
is not olear, but it was after he had severed 
■ his oonneotion with Velooe Limited. In this 
oireular, i, c., Exhibit D, there is no referenoe 
to the Warrior Cyoles. 

The first envoioe received by the plaiatiff 


in Calontta in respeot of oyoles with the 
Warrior Transfer on them was in September 
1911, and it seems that it was about that 
time that oyoles bearing the Warrior Cyoles 
were first put on the market in Calontta 
by the plaintiff. The Warrior Transfer 
attaohed to the oyoles is the one exhibited 
in the plaint, It oonsisted of a pioture of 
the head and shoulders of a man supposed 
to be a warrior, above the pioture were the 
words “The Warrior” and below the pioture 
the words “Cyole Company,” Birmingham. 
This transfer in the first instance was made 
by Velooe Limited. It was alleged that the 
special transfer mentioned in the letter of 
the 25th September 1911 from Mr. Taylor 
to S. Oakes and Sons whioh the Velooe Limited 
had made and reserved for S, Oakes and 
Sons was the “Warrior Transfer.” Mr. Taylor, 
however, denied this and said that the sen- 
tence was not olear, but that they had made 
several thousand transfer under the name of 
Velooe with the initials S. O. 0. (representing 
S. Oakes and Company), and that it must have 
been these transfers to whioh they referred 
in that letter. 

This explanation was not ohallenged in 
cross-examination. 

There is no doubt, however, that as between 
Velooe Limited and S. Oakes and Co, 
the words “Warrior Cyole” represented the 
oheap maohinewhioh Velooe Limited had under- 
taken to make for the plaintiff. This mark 
or transfer upon the face of it represents it 
as the mark of the manufacturer^, viz., the 
Warrior Cyole Co. of Birmingham, and 
the transfer together with the circulars like 
Exhibit Calcutta C, issued by the plaintiff, in 
my judgment, represented to the trade that 
there was a company oalled the Warrior Cyole 
Co. whioh manufactured the Warrior 
Cyoles, that such manufacture was carried on 
at Birmingham, and that the transfer, above 
mentioned, was the manufacturing com- 
pany’s mark, that S. Oakes and Sons of 
London were the sole export agents and 
that S. Oakes and Co. of Calontta were 
the representatives of the sole export agents 
in Calontta. 

The evidonoe in my judgment shows that 
the dealers and purchasers so understood the 
matter. 

Some of the indents which have been 
prodaoed referred to ' Makers’ usual Trans- 
fers,” “Usual Warrior Transfer," “Makers*! 
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owd Transfer” and K. Bbattaoharjee, the 
plaintiff’s broker, said in his evidence that 
"Makers’ own Transfer” indicated the 
‘'Warrior Transfer.” 

I think it is dear, therefore, that the 
“Warrior Transfer” was looked npon by the 
dealers and pnrobaeers in India as the 
transfer or mark cf the manufacturers, viz , 
the Warrior Cycle Co. 

I think the evidence also shows that S. Oakes 
and Co. were regarded by the trade as the 
representatives of the Warrior Cycle Co. 
It is only natural that this should he eo, 
having regard to the terms of the circulars 
already referred to whioh the plaintiff 
issued to the dealers in the trade. The letter 
of 24th Ootcfcer 1912, exhibited at page 
195 cf the paper-book, Volume II, from a 
company called the Provincial Cyole Com- 
pany to S. Oakes and Co., is an instance of 
the reputation whioh S. Oakes ard Co. 
had established and which existed in 
Ootober 1912. 

In that letter the writers say: — 

‘"We have received a leaflet direct from 
the Warrior Cycle Co., Birmingham, 
offering oyole at £ 2 C. I. F. Indian ports. 

“As you are their representatives, we 
request the favour of being informed of the 
rateB for large contracts about this 03 ole 
as early as possible.” 

There is evidence of considerable number of 
enquiries addreeEed to S. 0. ard Co. 
for Warrior Cycles, among other cycles. 
There is also evidence that up to the time 
when Sen & Pandit, the defendants, advertis- 
ed their intention of importing the Warrior 
Cycles, the traderp, if they wanted Warrior 
Bioyoles, need to communicate with the 
plaintiff who was knowD as the sole importer. 
This was only to he expeoted in view of 
the circulars which the plaintiff had issued 
holding out S. Oakes and Sons of London 
and S. Oakes and Company of Calcutta as 
the sole export agents. 

But that is not deoision of the question 
whether the mark stamped cn the bioyoles 
indicated to the dealers and purchasers that 
the bioyoles so stamped were imported and 
sold by the plaintiff only or, in other words, 
whether the Warrior Transfer was regarded 
as a symbol cr guarantee of the plaintiff’s 
importation and selling. 

There is nothing on the Warrior Transfer 
{tself to indicate that the plaintiff is the 


importer or seller of the oyoles; on the 
contrary the transfer on the face of it 
purports to be solely the manufacturers’ 
mark. 

In my judgment the evidenoe falls far 
short of proving that the mark bad come 
to be understood and regarded by the 
dealers and purchasers as indicating im- 
portation or sale by the plaintiff. 

On the contrary I think the evidenoe shows 
that the Warrior Transfer was regarded 
by the trade and the dealers as the 
manufacturers’ mark, and that the plaintiff’s 
connection with the cyoles stamped with 
the Warrior Transfer was Folely that cf 
the representative of the Warrior Cyole 

Co. 

The plaintiff, however, in this suit asks 
the Court to give him protection for an 
alleged right of exclusive user of the 
Warrior Transfer,” as being one employed 
by him and understood by the dealers and 
purchasers as indicating importation and 
sale by him only irrespective and independ- 
ent of any oonneotion between him and the 
Warrior Cycle Co. 

In my judgment the plaintiff has not 
made out a oaEe for suoh protection. 

The learned Counsel for the defendant 
relied upon a further groand, viz., that in 
aDy event the Court should not have 
granted an injunction or any relief in favour 
of the plaintiff on the ground that the plaintiff 
in selling bioyoles with the Warrior Transfer, 
which inoluded the word “Birmingham,” 
was guilty of misrepresentation as to the 
place of origin of the bioyoles. 

It was urged by the learned Counsel 
for the plaintiff that the consideration of 
this point must be conflned, having regard 
to the pleadings, to the use of the word 
Birmingham.” In my judgment this is 
not so. The form of the issue is wide 
enough to allow the Court to consider the 
whole of the misrepresentation, if aDy, in- 
volved in the use cf the Warrior Transfer 
by the plaintiff. The learned Judge evident- 
ly so understood it, for he said in his 
judgment: — “l think the plaintiff is entitled 
to relief unless the description on the trans- 
fer ‘Warrior Cyoles Co., Birmingham’ 
is so misleading as to disentitle him to 
relief.” J 

He then proceeded to discuss the above 
mentioned description in * two parts, fifat 
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the "Warrior Cyole Company” and then the 
word Birmingham.” 

The learned. Judge held that upon the 
evidenoe there was no Warrior Cyole Co. 
and that being so, he did not think the words 
Warrior Cyole Oo,” were oaloolated to 
deoeive. 

With great respeot to the learned Judge 
I do not agree; it seems to me that when 
the plaintiff plaoed the oyoles stamped 
with the Warrior Transfer oontainiog the 
words “Warrior Cyole Co.” before the 
dealers in the trade, he thereby represented 
to them that there was a company in 
existenoe oalled “The Warrior Cyole Co.” 
whioh was in faot manufacturing 
the “Warrior Cyole,” and if it is to be 
assumed that there was no such oompany 
in existenoe, as is now oontended od behalf 
of the plaintiff, this was a misrepresanta- 
tion of a material faot and it certainly 
was oaloulated to deoeive. 

As regards the use of the transfer, the 
learned Judge has found that with the 
exoeption of a small number of bioyoles, said 
to be IS, imported by the plaintiff with 
Warrior Transfers, the other “Warrior 
Transfer” bioyoles all oame from Glasgow 
and had no oonneotion with Birmingham, 
although this appeared on the transfers. 
This finding is not disputed: and indeed it was 
admitted by the learned Counsel for the 
plaintiff that the plaintiff began almost at 
onoe ordering Warrnr Oyoles in Glasgow. 

It appears that the Warrior Cycles were 
made for the plaintiff by the Viotoria Motor 
Cyole Company, Limited., Glasgow: From the 
plaintiff’s evidenoe itappears that there was an 
invoioe, dated the 31st July 1911, for Warrior 
Oyoles with Warrior Transfers supplied by 
Viotoria Motor and Cyole Company, Limited 
and on referenoe to pages 68 and 70 of 
Volume II of the pap9r book the order for 
these oyoles seems to have been given on 
the 4th May 1911. 

The plaintiff in his evidenoe speaking from 
memory said that in December 1910 orders 
were sent to the Viotoria Motor and Cyole 
Company, Glasgow, for oyoles to be made 
with Warrior Transfers. 

The arrangement between the plaintiff's 
representative and Mr. Taylor as to the 
manufaoture of the Warrior Cycles with 
the Warrior Transfers was oompleted about 
November 1910, and yet in December 1910, 


or at any rate in May 1911, the plaintiff 
was ordering these Warrior Oyoles with 
Warrior Transfers from the Viotoria Cora* 
pany in Glasgow. 

These faots are material: because the 
plaintiff or his London firm must have given 
instructions for the making of the ‘ Warrior 
Tranter,” so that it could be affixed to 
the “Warrior Cycles” whioh were made 
by the Viotoria Motor and Cyole Company, 
Limited, Glasgow, and when the plaintiff 
was asked why he went on putting ou the 
same transfer (t. e , the Warrior Transfer) 
when he got the bioyoles manufactured by 
the Viotoria Cyole Company in Glasgow, he 
said it did not ooaur to him to alter the 
transfer. “The transfer was already estab- 
lished in the market, ” 

I think this was an incorrect answer. 
The iuvoioe for the first consignment of 
Warrior Cycles, bearing the Warrior Trans* 
fer, imported into Caloutta by the plaintiff 
was not received by the plaintiff until 
September 1911. It may be that the 
plaintiff was mistaken in saying that 
orders to the Viotoria Company in Glasgow 
were given in Dsoember 1910, but in any 
event orders were certainly given in May 
1911. This was some considerable time be- 
fore any bicycle, bearing Warrior Transfers, 
had arrived in Caloutta. The Warrior 
Transfer did not appear on the oiroulars 
issued by the plaintiff and it is obvious, 
therefore, that the “Warrior” transfer could 
not have been established in the market 
when the plaintiff in his London firm 
first gave orders to the Victoria Cycles 
Company at Glasgow; his reason, therefore, 
for putting the Warrior Transfer on cycles 
made by the Viotoria Company in Glasgow 

cannot be aooepted, 

I think the reason for his continuing 
to use the Warrior Transfer is obvious. He 
hadiasn6d the oiroalars, Exhibit C (Calcutta), 
whioh he reoeived from the Velooe Limited 
advertising the Warrior Cyole, as being 
made by the Warrior Cyole Co., Birmin- 
gham. If he had changed the name of the 
manufacturers and had substituted the name 
of the Viotoria Cyole Co, Glasgow, for 
that of the Warrior Cyole Co., Birming- 
ham, it would not have been in accordance 
with the representation whioh he had 
made in the oiroulars and it would have 
broken the continuity of his dealings. 
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The learned Judge bae come to tbe 
conclusion that it was immaterial to tbe 
purchasers whether the word ‘ Glasgow ” 
or " Birmingham ” was used on the 
transfer, and he has relied on the evidence 
given in that respect on behalf of the 
plaintiff, 

With much respect to the learned Judge, 
this is a conclusion with which I cannot 
agree. 

There was evidence on behalf of the 
defendants by persons in the trade that 
Birmingham and Coventry are two plaoes 
famous for bioyoles, that importance is 
attached to the place of manufacture, that 
manufacturers never omit “ Birmingham ” 
and “ Coventry ” if cycles are manufactured 
there, that at first preference was given to 
Coventry oyoles and subsequently Birming. 
ham oycles received preference. 

One witneis, representing the Standard 
Cycle Company, said he had not heard of 
any oyole manufactured at Glasgow. Mr. 
Walton, one of the 'plaintiff’s witnesses, 
said he had never sold a oyole with Glasgow 
on it to bis knowledge. 

In view of this I find it very diffiiult 
to accept the evidence that it would make 
no difference to buyers, whether “Glasgow” or 
Birmingham ” were upon the oyole so 
long as the bioyole bore a British name. 

If that were really so, why did the 
plaintiff continue to use the word “ Warrior 
Oyole Co., Birmingham ** when the 
cycles were in faot made by the Viofcoria 
Motor and Cyole Company, Glasgow. Bat 
even if I were satis6ed that in general 
it would make no difference to the trade 
whether "Glasgow” or “Birmingham” 
was on the oyole (whioh I am not), I 
think that in this particular case the 
matter was of importance, beoause the 
plaintiff had already, by issuing the circulars, 
represented to the dealers and the trade 
that the oyoles were made by the Warrior 
Cycle Co. in Birmingham, 

I think it must have been the object 
of the plaintiff to make the dealers and the 
trade believe that he was continuing to 
have the Warrior Cycles made by the 
same oompany and at the same place, as 
he had represented to the dealers and 
the trade in the first instance when be 
distributed tbe circulars, otherwise I do not 


tl920 


understand why he did not state the 
true faots to those who were dealing 
with him. 

In my judgment the plaintiff aoquired 
his reputation, of whatever nature it was, 
in connection with the Warrior Cyoles, by 
misrepresentation. He represented to the 
trade and dealers that there was a oompany 
in existence called the “ Warrior Cycle 
Co.,” this, according to his case as 
now presented, was untrue : he represented 
that this oompany were the manufacturers 
of the Warrior Cyoles, imported by him. 
Thi9 admittedly was untrue, for all the 
Warrior Cyoles imported by the plaintiff 
were made by the Victoria Mator and 
Cyole Company, Glasgow, except a small 
number of bioyoles said to be 18, whioh 
were made by Velooe Limited under the 
name of the Warrior Cyole Company: he 
represented that the bicycles imported by 
him were made at Birmingham, whereas 
in fact, with the exception of 18, they were 
made in Glasgow. 

A party seeking the protection of the 
Court in suoh a oase as this must acme 
to the Court, as it has been said with 
clean hands ” and even if the plaintiff 
had established his case to the effeot that 
the stamping of the bicycles with the 
Warrior Transfer indicated to dealers and 
purchasers that bicycles so stamped were 
imported and sold by him only or that 
the word " Warrior ” had beoome associated 
in the market with the plaintiff so that 
it indicated to dealers generally that 
bicyoles bearing the word “ Warrior ” were 
imported by the plaintiff only (whioh 1 
do not think be has), in my judgment 
it would not be right for the Court to 
grant him the iojunotion or other relief 
olaimed for the purpose of protecting his 
alleged right by reason of the misrepresen- 
tation of whioh, in my judgment, he was 
guilty. 

There is one other matter, to which it 
i9 necessary to refer: tbe claim in this 
oase was based mainly upon an allegation 
that the defendants bad b9ea importing 
into Calcutta bioyoles, stamped with a trans- 
fer similar to that used by the plaintiff, and 
were offering the same under the name 
of “The Warrior Cyoles” with the fraudulent 
intention of passing off such bicycle® 99 
and for bicyoles imported and sold by the 
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plaintiff. See paragraph 6 of the plaint whieh 
rune as follows: — 

" The plaintiff on or about 21st July 
1914 came to know that the defendant firm 
has been importing into Caloutta bioyoles 
stamped with the same transfer and has 
been advertising and offering the eame for 
sale under the name of ' The Warrior Cyole ’ 
with the fraudulent intention of passing off 
sash bioyoles as and for the bioyoles imported 
and sod by the plaintiff as aforesaid.” 

The learned Judge on this point has 
found as follows: —"Except that the defend- 
ant firm under what- they oonsidered 
a genuine olaim of right have sold Warrior 
Bioyoles with Warrior Transfers, i find no 
evidenoe that the defendants have passed 
off any bioyoles sold by them as and for 
bioyoles imported by the plaintiff.” 

I oan see no basis for the charge of 
fraudulent passing off: the evidenoe showed 
that it was known in Ootober 1912 that 
the defendants were going to import the 
Warrior Cyeles, and the learned Judge has 
found that the defendants’ circulars were 
distributed in September or October 1912. 
These oiroulars showed that the defendants 
were acting as import agents for the 
Warrior Cycles. Under these oiroumstanoes 
there waB no ground for saying that the 
defendants were attempting* fraudulently to 

pass off the Warrior Oyoles imported by 
them as bioyoles imported by the plaintiff. 

In my judgment this appeal should he 
allowed and the plaintiff’s suit should be 

dismissed. ...... , 

We think that the plaintiff must pay the 

defendants’ costs of the proceedings in the 

first Court and of the prooeediDgs in the 

Appeal Court, and those ooets will inolude 

the ocsts of the referenoe and all reserved 

eoBte and the oosts of the commission. The 

sum of rupees one hundred and fifty, 

whieh we understand has been paid by the 

defendants as damages, must be refunded 

to them. 

Woodrowe, J. — As developed, the argu- 
ment of the plaintiff in appeal seems to 
resolve itself into this. The plaintiff 
Bays that he wanted some cheap bi- 
oyoles for sale in the Indian market with a 
epeoial transfer. He approaohed the Velooe 
Company, Limited, who were williag to make 


bioyoles aooording to speoifioation and sug- 
gested the distinguishing name of "Warrior,” 
whioh is on the transfer. As the mak- 
ing of such bioyoles might affeot the sale 
of Velooe Company’s own oyoles, they were 
sent out as the product of a non- existent 
oompany oalled the Warrior Cycles Com- 
pany, Birmingham, at whioh oity Velooe 
Oompany manufaoture. The plaintiff 
oompany first plaoed suoh bioyoles on 
the Caloutta market. 

Now the first question the plaintiff 
argued is that the title in the name 
Warrior and its mark is in him. Ap- 
parently the olaim to this is made by 
Velooe Company, Limited. The point then 
taken is that the Velooe Company did not 
make these bioyoles under this name and 
mark for themselves at the suggestion 
of the plaintiff in order to sell to the latter 
and that the name and the mark are 
thus not the property of the Velooe 
Company, but that this oompany made the 
bioyoles with this name and mark for the 
plaintiff and, therefore, they were his 

property and the defendant oompany can- 
not infringe his right. It is next said 
that even if the plaintiff fail to estab- 
lish that the name and mark were his 
property and tbey were in faot that of 
the makers, an importer can yet set a 
reputation on the maker’s mark and thus 
may get a right against the manufacturers 
themselves. The thiid paragraph of the 
plaint alleges that bioyoles were speoially 
manufactured for the plaintiff by Velooe 
Company, Limited, but it is not said that 
the name and mark were made for and 
were the property of the plaintiff, Ip sso- 
tion 4 the pleading states that to dis* 
tinguish suoh bioyoles the plaintiff oaused 
the bioyoles to be stamped with a War- 
rior Transfer whioh has the design of a 
Warrior with the words "The Warrior” 
above and ‘ Cyole Company, Birmingham” 
underneath. Then it is said (section 5) 
that the stamp indioates that bioyoles 
bo stamped are imported and sold by the 
plaintiff and the bioyoles so stamped 
are oalled "Warrior Cycles.” On the 
faots the learned Judge seems to have 
fourd in favour of the plaintiff, his finding 
being supported before us by reference 
to the faots that the transfers were made 
and specially reserved for the plaintiff 



568 


i 


INDIAN OASES. 


[1920 


BIN t. OAKES* 

and that the Veloce Company did not 
Btook the goods but waited until they 
got orders to put them in hand. I am 
disposed to think that the question raised 
by the first part of this argument is not 
open on the pleadings and issues. But 
even if it were, it is to be observed 
that only a small number of bioyoles 
were manufactured and sent to the plaint- 
iff by Yelooe Company and afterwards the 
bioyoles were made by a Glasgow firm. 
As regards the alleged reputation and 
passing off I am disposed to agree with 
what the Chief Justice has said. But 
in my view of the oase it is not neces- 
sary to finally decide these matters, be- 
cause I am of opinion that the appeal 
must be deoreed and the suit must be 
dismissed on the ground that the 
mark of which protection is sought 
oontains a misrepresentation. I need not 
consider whether it is necessary that the 
misrepresentation should be material. It 
seemB to me to be right that in a case 
of this kind where the Court’s protection 
is asked that it should demand the 
strictest aoouraoy and that any misstate- 
ment should disqualify for relief, For 
the Court should not have to enter into 
such enquiries in the case of those who 
wilfully state what is not the fact. I 
need not, however, enquire whether the 
law warrants this view, because in the 
present oase I am satisfied that the mis- 
representation was material for reasons I 
give later. It has teen further held that 
if a statement is calculated to deceive, it 
is for those who made it to show that 
it has not in faot deceived: Newman v. 
tinto (I). In Leather Cloth Co , v. Ameri- 
can Leather Cloth Co. (2) Lord Westbury 
held that if a trade mark contain a ma- 
terial misrepresentation as to the charac- 
ter of the goods to which it is applied, 
the Court will rot interfere to proteot 
the use of it; even though the misrepre- 
sentation should be so obvious that no 
purchaser would be deceived. 

When the plaintiff got his oyoles from 
the Viotoria Company at Glasgow, the 
obvious question is why he did not so 

(t) (1887) 4 Pat. fas. 508: 67 L. T. 31. 

(2) il86<) 83 L. J. Ch. <99; 4 De G. J. & S. 187; 10 

Jur. (n. s.) 81; 3 N. R. 314; 9 L. T. 668; 12 W. R. 289; 

48 E. R- 608 .* H6 R- R- 248. 


state but continued the words "Warrior 
Cycle Co., Birmingham,” which were 
a misstatement. Mr, James suggests as an 
answer that the plaintiff had started busi- 
ness with oyoles disoribed as those of 
Warrior Cycle Co., Birmingham, and that 
in giving the order to the Viotoria Cyole 
Company he has overlooked the statement on 
the transfer as though it was a matter of no 
importance. I am unable to aooept this expla- 
nation, which is not that which Mr. Oakes 
has himself given. 

In his evidence Mr. Oakes says that 
when the agency of Veloce Company, Limited, 
of Birmingham ceased, he got the Viotoria 
Cyole Company and Motor Company, 
Glasgow, to manufacture them. He says, he 
went on putting on the same transfer and 
was asked. — Q. Did it occur to you to 
alter the transfers?” and the answer was "No. 
The transfer was already established in the 
market. ’’Later after stating that"Birmingham” 
simply means British manufacture,” he 
was a ^ked; "Q. if that is so. Why did 
you not put in Glasgow ?” and the acswar 
was "We could easily, that would make 
no difference.” All this evidence does 
not suggest and is opposed to the sugges- 
tion that it was an oversight. He does 
not say that it did not occur to him that 
the the transfer should be changed, but 
that it did not occur to him to alter the 
transfer because the transfer was already 
established in the market (the aoouraoy of 
whioh answer I need not here- discuss), and 
further I suppose from his answer he 
would have us believe that he considered 
the matter one in itself of indefferenoe. I my- 
self think that the transfer was deliberate- 
ly retained so that the oontiouity of the 
sale of these bioyoles might not be affected. 
The oyole had been sold with the "Warrior 
Cyole Company, Birmingham” on the 
transfer; it was probably thought that if the 
words were Viotoria Cycle Company, Glasgow, 
on them (the word Viotoria replacing the 
word Warrior in big letters at the top of 
the transfer) purchasers migit have some 
doubt whether they were buying the 
same artiole as they had hitherto done. 
Then was the statement material? I think it 
was in two respects, both as to the sugges- 
tion that the oyole was the make of the 
Warrior Cjole Company whioh it was 
not, whether we regard the title "Warrior 
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Oyole Company” as having no real oompany 
behind it or referring to Velooe Oompany 
working at Birmingham under that name. 
In faot the oyole was made by the Viotoria 
Oyole Oompany. 

Next the statement suggests that the 
oyoles were made at Brimingham, whereas 
in faot they were made at Glasgow. This is 
a misrepresentation as to plaoe of origin. 
Mr. James has oontended that the issue is 
limited to the nseof the word "Birmingham.” 
The aotnal issue (the seoond) framed was 
wider, as is shown by the judgment which 
holds that the desoription ' Warrior Oyole 
Oo. f Birmingham” is not so misleading 
as to disentitle the plaintiff to relief. The 
learned Judge has held the misdescription 
to be immaterial. The plaintiff’s case is 
that it does not matter if the goods come 
from ^Glasgow or Birmingham; that the 
word "Birmingham” does not represent that 
the oyole is made at Birmingham but 
that it is British manufacture. If this 
last were so, then the name of any place 
would do and preferably the plaoe where it 
was in faot manufactured. 

There is some evidence both ways as to the 
respective merits of Birmingham and Glasgow 
as centres of oyole industry. I should 
have thought that it was a matter of oommon 
knowledge that Birmingham was, as some 
of the evidenoe states, a famous seat of 
manufacture of bioyoles. On the other 
hand Mr. Walton says that he has never, 
to his knowledge, sold a bioyole having 
Glasgow on it and that there is only one 6rm 
of oyole manufacturers in Glasgow whiob he 
knows of. 

The plaoe of origio seems to me of some 
importance. And in faot we find that the word 
is retained by the plaintiff even after he 
was getting oyoles from Glasgow. But 
even if it were the faot that abstractedly 
considered it was indifferent to the buyer 
(particularly to those ignorant of the seats 
of manufacture) whether a oyole bore the 
words 'Glasgow” or "Birmingham,” the oase 
here is not to be so regarded. I must look 
at the other facts, tie , that "Birmingham’ 
was retained because the alleged reputation 
had been gained on a mark bearing that 
word and not "Glasgow.” We have to 
remember that in this instance there was, 
jn my opinion, a deliberate statement which 


was inoorreot with a view to keeping the 
trade. For, I oannot, for (he reasono stated, 
accept the explanation of a mere oversight. 
As regard the words, “Warrior Cycle 
Company,” we find from the indents the 
name of persons who were asking for 
oyoles so described, doubtless in the belief 
that there was a oompany of this name 
whioh made them. Either, however, there 
was no suoh oompany or if we regard it as 
an alias of Velooe Limited, then bioyoles 
were not manufactured by them after the 
plaintiff purchased them from Glasgow. 
For these reasons I think that the appeal 
should be decreed and the suit dismissed 
with oosts in terms of the Chief Justice’s 
judgment. 

. Chaudhuri, J. — As I take a view different 
from that of the trial Court, I think I 
should shortly state the grounds for my 
deoision. The plaintiff is an importer and 
seller of bioyoles of various kinds. In the 
early part of 1910 he approached Velooe Limi* 
ted, a firm of manufacturers at Birmingham, 
whose agent he was for the sale of Velooe 
Cycles, for the manusaoture of a oheap 
quality whioh he thought would have a 
good market in India. A specification was 
settled in consultation, bub the oompany 
said that they would have to use a non- 
descript transfer or stamp for the new 
make so as not to spoil their market for 
Velooe Cycles. The plaintiff has a firm in 
London known as Oakes & Son. That firm 
wrote on the 27th September 1910 leaving 
the question of transfer or stamp on the 
oyole in the hands of the oompany. A 
representative of the plaintiff went to 
Birmingham at the end of Ootober and on the 
10th November 1910. The Managing Direc- 
tor of Velooe Limited suggested the "Warrior 
Transfer” and sent a sketoh partly in colours for 
approval. He said in his letter that in order 
to make the oheap oyoles they would engage 
a separate plaoe. At the same time they 
prepared a large number of lists, Exhibit 
C, for oiroulation in India and the plaint- 
iff’s London firm sent them out to Caloutta in 
the beginning of December 1910. These oir- 
culars were apparently printed at the oost of 
V elooe Limited. They oontained a specification 
with a note that the bioyoles could be bad 
with Warrioror oustomers’ own transfers, and 
were issued jn the name of the Warrior Cycle, 

Oo„ Birmingham, and described Oakes 
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& Son os their sole export agents and Stanley 
Oakes A Company, agents in Calcutta. 
These oirenlars were issued by the plaintiff 
firm in India. Shortly thereafter the plaint- 
iff gave orders for some of these bioyoles 
from Veloee Limited. Taylor, their Managing 
Direotor, said in his examination that as 
between them and the plaintiff the words 
"Warrior Cycle" represented the oheap 
maohine which they had undertaken to make 
for him. They used the name Warrior Cyole 
Company to keep the manufacture of the 
cheap artiole separate. There is no reason 
for not accepting his statement that they 
engaged a separate place for its manufacture 
at Birmingham. The foilwing portion of the 
plaintiff’s evidence in this connection i9 im- 
portant: — 

q, The Warrior Cyole Company, Bir- 

mingham, do they exist? 

A, — No. # 

What is the point of putting Warrior 

Cyole Co? 

4 , It is a sort of trade name. You 

have to give trade description to show that 
they are of English manufacture, that is 
all, and that there is some firm behind 

it. 

<J. — What do yon mean by that there is 
some firm behind it? 

A. — Beoaufe it is necessary for trade out 
here for a native bayer to have a lame 
behind. He wants an English name to 
show it i9 English manufacture. 

The plaintiff appears to have ordered 
only a very few of suoh oyoles from 
Veloee Limited. He says that the first 
consignment with the Warrior Transfer was 
received in Calcutta on the 11th September 
1911. The plaintiff’s agency for Veloee Cycles 
terminated on the 25th September 1911. 
There is a letter on that date from Veloee 
Limited, in which they say that they had 
made and reserved for the plaintiff a special 
transfer of which they had several thousands 
in stook and that they would be pleased to 
■upply the plaintiff under any other transfer 
excepting the Veloee. The plaintiff, however, 
had begun employing another firm at Glas- 
gow known as the Victoria Cyole Company 
to manufacture oheap bioyoles for him and he 
got them also to 6tamp them with the 
game transfers. This firm supplied the bulk 
of these goods to the plaintiff. In addi- 
tion to the list, Exhibit C, another list, 
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Exhibit D, was issued by the 
sometime later, the precise date . of which 
oannot be obtained. The plaintiff, how* 
ever, said that it was issued after his con- 
nection with Veloee Limited was savered. 
It was headed “Warrior Cycle" and contained 
the following note: “oan be bad with Warrior, 
various stock or customers’ own transfers, 
oharge will be made for the cost of latter. Sole 
Importers Stanley Oakes A Company, Cal* 
outta,” The plaintiff says that a large numhw 
of snob oyoles came out, some of them with 
the Warrior Transfer and some with his custo- 
mers* own transfer or other non-desoript 
tiansfers, and that he got a reputation as 
the importer and seller of 6uoh bioyoles* 
He eaid that up to the end of 1911 he got 
out 72 bioyoles of Warrior speoifications with 
Warrior Transfer; that he bought out Warrior 
Cycles with other transfers which were about 
50 per oeufc. He said he got bioyoles on his 
Warrior specification in 1912, 1913, 1914 and 
1915 numbering 522, 636, 504 and 228 res- 
pectively. The correctness of thege figures 
has been challenged. ExhibitE, whioh is relie 
upen by the plaintiff, has not been rightly 
accepted by the trial Court ss oorreot, but it 
oan be safely assumed that he imported a fairly 
large number. He said that when he went to 
the Glasgow mannf&otcrer, he did not change 
the transfer ‘‘as it was already established 
in the market". It contained the Dame 
“Warrior Cyole Company, Birmingham, as it 
did not matter at all to the bujers whether 


e bioyoles came from Birmingham or 
lasgow." It ba9 been suggested that he 
*pt the name of the company as it was 
fiotitions name, and as suoh a company 
d not exist he had a right to nse that 
im e, No one had a greater right to it- 
i 1912 a list came out from England 
Exhibit F on commission) describing the 
jfendant firm as agents for Warrior 
yoles. It purported to have been issued by 
ie Warrior Cyole Company of 7, Fleet 
treet, Birmingham, the exporting agent 
Bing Levetus A Co., London, and the 
aloutta agents Sen and Pundit. The 
laintiff thereupon went to the customs 
in Calcutta and wrote to them on 
ie 23rd October 1912 that the Warrior 
ransfer had been used by him for aome yeara 
iat on oyoles imported by him, but tha* 
oirealar hid oonae oat be.nog the oime 
\ the defendant firm as importing ageow 
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for the Warrior Cyole Company, which he 
said had been mailed direot to Indian 
dealers from London during the past fort* 
night. He alleged that for some years 
past he had been doing considerable business 
in Calcutta and throughout India “on bis 
Warrior Brand Cycles,” and asked the 
customs to stop importation of oyoles bearing 
the Warrior Transfer other than those shipped 
and invoiced out by his London firm, and 
he Baid that he would take neoessary legal 
aotion. He continued to apply to the 
customs from time to time and then this 
suit was instituted in September 1914. 

It appears that after the termination of 
the agenoy of the plaintiff with Velose 
Limited, Levetus and Company were appoint- 
ed their agents and they employed Sen and 
Pundit, the defendants, as their sub- 
agents in India. Circulars were issued, as 
I have said, in the name of the Warrior 
Cycle Company mentioning the new 
agenoies, and crdera were obtained by Sen 
and Pundit, but they had great difficulty 
in getting the oyoles out owing to the 
interference of the customs. Velooe Limited 
registered the Warrior mark in England 
on the 18th October 1911. The plaintiff 
claimed in the correspondence that he wae 
the owner of the transfer in India, but it 
is very difficult to make out from the 
way in which the plaint Lad been drawn 
and the case oonduoted on his hehalf as 
to the precise nature of his olaim. His 
Couneel has olaimed that he is entitled to 
protect the mark as seller of these bioyoles 
in India, and that nobody else oan use it 
in. India and he has also olaimed title to 
the mark. The point has been left vague 
and ambiguous in the plaint, a characteris- 
tic not unfrequent in pleadings which our 
Courts find it very difficult to cure. 

From the orders received by the plaint- 
iff himself this mark appears to have 
been frequently referred to as "the maker’s 
own mark”. The plaintiff has been des- 
cribed in some of the orders as the 
representive of the manufacturers. He 
himself was a party to issuing the oiroulara 
tohioh desoribed him as the agent of the 
Warrior Cycle Company, Birmingham. The 
reputation he obtained was dearly reputation 
as agent of the makers, the Warrior Cyole 
Company. Orders were obtained by him in 
the name of that oompany; several of suoh 
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indents are on the record. The plaintiff does 
not olaim any right in reaped! of the 
specification. As to this the following 
portion of his evidecoa is important: 

Q , — Whenever you have put forward any 
olaim your olaim has been to the use of 
the Warrior Transfer? Yes, that is all, 
We are claiming the sole right to usd of 
the Warrior Transfer on oyoles. 

Q . — Have you anywhere put forward 
any olaim to the Warrior speoifioation? We 
originated the warrior speoifioation. 

Q . — You oannot olaim it? It is impos- 
sible for any body to put forward any 
olaim for speoifioation. 

# * * * # 

Q . — What do yon say the Warrior Bicycle 
and Transfer indioate to people in the 
market? That the machine is reliable in 
every respeot which they oan buy without 
taking the risk of getting hold of shoddy 
stuff. 

Q . — Do persons know who deal with these 
bioyoles, who the importer is? Yes, 
absolutely, they know us as importers. 

He admitted that the Warrior specification 
hai nothing peouliar about it. 

The plaintiff said that "he was entitled 
to the mark by priority of importation: one 
who got the market first was entitled to it.” 
The evidence of the dealers is that they oame 
to know that those oyoles were to be had 
from the plaintiff: that Oakes was bringing 
out these articles which were manufactured 
in England. That he used to import them 
was known in the market and that they 
oould be had with any transfer. They 
stated that they got their own transfers or the 
Warrior Transfer in combination with 
other transfers. I am not satisfied upon 
the evidence that the word Warrior or 
Warrior Transfer had come to be identified 
with the plaintiff alone. The speoifioation 
was obanged: other transfers Were used 
and it was known in the market from 
about the middle of September 1911 that 
such oyoles could be had from the plaintiff 
and dealers oame and ordered them from 
him, but I do not think that he has 
established that the mark or transfer was 
identified with him. He received orders 
for the Warrior Cyole Company’s Warrior 
Cyoles and brought them out with a transfer 
hearing that name, which was taken by the 
buyers to have oomt from that oompany. 
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The evidence abont bia identity with the 
mark is very meagre and indefinite. I 
am nnable to hold that the plaintiff is the 
owner of the mark or transfer or the 
name, or that he has a right to use them 
alone in India. I do not think he is 
entitled to the relief he seeks. 

1 am also strongly of opinion that he 
is not entitled to any relief having regard 
to the misrepresentations made by him 
in respect of these oyoles. The transfer 
oontains the name Warrior Cycle Company, 
Birmingham. That the Warrior Cycles Com- 
pany was the name adopted by Yelooe 
Limited cannot be doubted. It was done to 
keep the manufacture of these oyoles 
separate from their manufacture of Velooe 
Cycles: that that firm had a separate 
place of manufacture for them at Birmingham, 

I hold established. The plaintiff had no right 
to use that name. Velooe Limited registered 
the disputed name and mark. When the 
plaintiff got the oyoles actually made at Glas- 
gow by the Viotoria Cycle Company, it was a 
false representation to the pnblio that 
these articles were made by the Warrior 
Cycles Company, Birmingham, whioh was 
the transfer on them. Birmingham is a 
well-known plaoeof manufacture of bioyoles. 
The plaintiff said that he did not ohange 
the transfer as it was already established 
in the market, whioh means that it was 
established as an article manufactured by 
the Warrior Cycle Company at Birmingham, 
and the plaintiff had no business to use that 
name or the transfer in respect of artioles 
manufactured at Glasgow, which has ap- 
parently no reputation for bioyoles. No 
one has imported a single hioycle from 
Glasgow and although one witness said that 
ha had heard that there was a cycle manu- 
factory at Glasgow, he had never seen one 
oyole from that place. It is no use saying 
that the buyers in India did not care about 
the name so long as the article was manu- 
factured in Great Britain. The oondaot of 
the defendants’ firm cannot he said to he 
dishonest or deceitful. They were appointed 
agents by the Velooe Limited and they openly 
obtained orders as such agents. Having 
regard to the plaintiff’s own statement that 
he went to the Glasgow firm some months 
before the termination of his agency with 
Velooe Limited, even as early as December 
1910, I think his idea was to get better 


term9 from the Glasgow firm and he utilised 
the specification settled with Velooe Limited 
and the name suggested by them without 
notioe to them and without their knowledge. 
The fact that he had gone or was going 
to another firm was suppressed from the 
Velooe Limited, but he deliberately used 
the name of the Warrier Cycle Company in 
obtaining orders. He represented himself 
as their agent and obtained orders upon 
that basis. I do not think that he can 
claim any relief having regard to these 
misrepresentations. I am of opinion that 
the misrepresentation was material. The 
name was adopted by him, according to his 
own statement, to induoe the belief that 
there was a firm behind tbe name. Not 
much reputation for the artioles oonld have 
been established if it was known that the 
article was being manufactured by different 
people at different plaoes. It was certainly 
to create an impression that one particular 
firm in Birmingham were the manufacturers 
that the plaintiff kept on the original name, 
whioh he knew was the name adopted by 
Velooe Limited. I think he also knew that 
Velooe Limited had registered the mark. 
He never disputed reference to the mark by 
his customers as the “maker’s- own mark. 
When Velooe protested against its use, he 
olaimed to be “the proprietor of the Warrior 
Cycle Company Transfer” as far as India was 
CDnoerned. He also olaimed that by noto- 
riety and long user he had acquired the ex- 
clusive right to the Warrier Transfer. In his 
letter to tbe oustoms dated the 23rd October 
1912, he untruly stated that he had for some 
years past bad the Warrior Transfer on oyoles 
imported by him. The name Warrior and 
the transfer were for the first time proposed 
in November 1910, and had not been used 
before Judo 1911. We have no evidence 
about the terms between him and the Viotoria 
Cycle Company, or how he went to them, 
Taking all the facts and circumstances 
together I agree that the appeal should 
succeed. 

Appeal accepted. 
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GANPAT RAO V . KOIR DAULATSflA, 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 45 of 1918, 
November 26, 1919. 

. Present: — Mr. Findlay, A. J. C., and 
Mr. Mittra, A. J. C. 

GANPAT RAO — Plaintiff— Appellant 

versus 

KUAR DAULATSHA — Defendant — 

Respondent. 

C. P. Tenancy Act CXI of 1898^, $. 43— Ex- 
proprietor , sale of rights of — Occupancy rights, accrual 
of, in sir lands. 

An ex-proprietor whoso x-ights in n village aro 
sold in oxecution of a decree is relegated to the 
position of an ocoupancy tenant of the sir land, 
unless the decree expressly directs the sale of his 
rights in that land also. [p. 576, col. 1.] 

Appeal against the decree in Civil Sait 
No. 33 of 1917, in the Court of the 
Additional Distriot Jndge, Nagpur, decided 
on 25th February 1918. 

Messrs. Qupta and Einkhede, for the 
Appellant. 

Messrs. Eotwal and Bobde , for the Respond- 
ent, 

JUDGMENT. 

Findlay, A. J. C. (14th August 1919.) — The 
plaintiff-appellant, Ganpatrao Sadasheo Desh- 
mukh, sued the defendant-respondent, Kuar 
Daulatsha, for possession of the whole of the 
sir and khudkasht field in Monzas Bandbara 
and Ghorpad, Nagpur, as well as for oertain 
houses, kothas and trees standing 
thereon. An injunction was also claimed 
against the defendant-respondent to prevent 
him from interfering with the plaintiff’s 
enjoyment of his rights in respect of the 
land comprised in these two villages and 
damages were also claimed in respect of 
outting of certain teak trees by him. The 
defendaut-respondent and his father par* 
chased these villages in 1868 from Govern- 
ment under the waste land rules then in 
foroe as a jadkharid. The two appoaite 
sanads are Exhibits P-2 and P-3, and there 
was an express oonvenant that the villages 
should be enjoyed by the purchasers and 
their heirs perpetually free of Government 
revenue. On the 21st of July 1895 the 
two purchasers executed a mortgage deed 
transferring, without reservation, all their 
intereQts in these two villages in favour of 
one Anandrao Vinayak Kaptan. Id Suit 

fro. 13 of 1908 the said mortgagee obtained 


a deoree for sale of the mortgaged pro- 
perty in 1911 and the property was ao- 
ooi dingly brought to sale on the 17th 
June 1916 and purohastd by the present 
plaintiff appellant. It is the latter’s case 
that the defendant-respondent had withheld 

possession of the sir lands, trees, houses and 
kothas in his occupation and bad also dispos- 
sessed the plaintiff from the khudkasht lands 
on or about the l3tb Qotober 1916. The 
pleadings of the defendant Deed not be 
adverted to at length here, but the result 
of the suit in the lower Court was that 
the plaintiff got a deoree for possession of 
the khudkasht lands in question and. of the 
trees standing thereon as svell as of the 
kothas. As regards ths sir fields, however, 
the plaintiff was only deolared to have the 
proprietary rights therein and the defendant 
was deolared to be an oooupanoy tenant 
thereof. Against this judgment and deoree 
the present appeal has been lodged. 

The first point urged on behalf of 
the plaintiff-appellant in this appeal relates 
to an alleged admission made by the de- 
fendant. Reference has been made in 
particular to paragraphs 3 to 6 of the 
plaint. In paragraph 5 thereof it was 
expressely avered that under the auotion-sale 
the plaintiff became the owner of all rights 
and interests the mortgagors possessed in the 
two villages and that he was as such entitled 
to full possession, amoDgst other things of all 
the sir lands. Paragraph 6 of the plaint 
again reads as follows: — 

“That as the aforesaid deoree, in pur- 
suance of which the sale referred to above 
was held, was passed on a mortgage deed 
duly registered before the Central Provinces 
Tenancy Act of 1898 oame into foroe and as 
the mortgaged villages were waste land 
villages, the right of the plaintiff as the 
full owner of the aforesaid village tracts 
to occupy the sir lands situate therein is 
not affected by the provisions of aenfinn 
45 (1) of the said Act, nor by the pro- 
visions of section 42 of the Central Pro- 
vinces Tenanoy Aot of 1883.” 


In the defendant’s written statement of 
the 17th October 1917 it was eapresejy 
etated that the contents of paragraph 6 
of the plaint were admitted. In other 
words the position was then apparently 
accepted that the plaintiff's right to occnpy 
the <ir lands aa full owner thereof was 


% 
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not so far affected by the provisions of 
either of the two Tenaaoy Aots quoted. 
At a latter stage in the case, however, 
Counsel for the defendant made allegations 
which were entirely inconsistent with this 
admission of paragraph 6 of the plaint. 
On the 17th October 1917 this Counsel 
Btated as follows: — 

“The Central Provinoes Tenancy Act of 
1883 was applicable to the villages in ques- 
tion * * * *As a matter of fact 

cultivating rights in sir lands were not also 
sold. The defendant does not, however, claim 
oaaupanoy rights but proprietary rights in 
so-called sir lands and khudkasht lands 
* * * The defendant claims pro- 

prietary rights in sir and khudkasht lands 
because the lands are named so and (but?) 
are not really so within the meaning of 
the Central Provinoes Land Revenue Aot and 
the Central Provinoes Tenancy Aot. Seotion 
42 of Aot IX of 1883 applies only so far 
as it needs an express mention of the 
lands to be mortgaged.” 

In reply to this latter statement a pleading 
was further made on behalf of the plaintiff in 
the lower Court, to the effect thatthe mortgage- 
deed of 1895 included the sir and khudkasht 
appurtenant to the share held in the 
villages by defendant and that under 
section 8 of the Transfer of Property Act, 
in the absence of any express reservation 
of any interest in tbe mortgaged property, 
the whole of the interest of defendant did 
pass under the mortgage and decree in 
question. It is perfectly obvious that there 
was an inconsistency in the pleadings of 
the defendant-respondent in this connection 
in the lower Court, but I do not think 
that in the present appeal he can 
be held bound by what was after all a 
possibly mistaken admission on a point of 
law made by his Counsel [c/. Harihar Ota v. 
Dasarathi Misra (l)]. It is, therefore, in my 
opinion open to the defendant-respondent 

to urge that the provisions of either of the 
Tenanoy Aots quoted do apply in the eiroum- 
stances of the present ease. 

The lower Court, in coming to the 
findings it did, held* that the sir and khud- 
kasht lands were not expressly excluded from 
the sale at the auotion and it further held 
that the cultivating rights in the sir lands 
did not pass to the plaintiff thereunder. 

(1) 9 0. W, N. 636; 1 0. L. J. 40g; 38 C. 257. 


Objection has been taken on behalf of the 
defendant- respondent to tbe finding of the 
lower Court, that the cultivating rights in the 
sir and khudkasht were not expressly excluded 
from the auction-sale. The lower Court’s find- 
ing on this point may be reproduced here:-— 
“Thedefendant has filed Exhibit D-l, which 
is a oopy of the order passed by Mr. Tbakur 
on 18th July 191d in the Colleoter’s pro- 
ceedings in execution of the final decree for 
sale. It appears therefrom that the plaint- 
iff had applied that he should be considered 
as owner of sir rights, by whioh expression 
I think the cultivating or oooupancy rights 
in sir lands are meant. Mr. Thakur ordered 
on the application that there was no direction 
to sell the sir rights in the C form and they 
(bidders) were explained that these could 
not be sold. But it appears to me that 
the defendant has not established from this 
that Mr. Thakur had expressly excluded 
sir rights from the sale, but simply gave as 
his own opinion on the question as to what 
would pass by tbe sale cf the villages. This 

is, I think, a different thing from saying that 
the cultivating rights were not at all put to 
auotion. If this had been the fact, nothing 
could have been easier for the defendant 
than to have produoed a oopy of the sale 
proclamation to establish his contention. 
But he did not do so. So also defendant 
did not show any document to establish 
that the khudkasht lands and bouse property 
were expressly excluded. I, therefore, find 
that sir and khudkasht lands as well as 
house property were not expressly excluded 
from the auotion sale.” 

It is, however unfortunate, that neither of 
the parties in this litigation produoed in 
the lower Court a oopy of the proclamation 
or proclamations relating to the auction-sale 
in question. This dooument might have 
thrown considerable light upon what was 
after all a mere question of fact involved. 
Then agaiD, the application presented before 
the confirmation of sale by the auction-pur- 
chaser, Ganpatrao, whioh is referred to in 
Exhibit D-l, was also not produoed and this 
dooument might have in the circum- 
stances proved peculiarly illuminating. As 
a matter of faot we are left to imagination 
as to what this latter dooument actually 
contained and in its absenoe it ie extremely 
difficult to interpret the meaning of pw 
of the order of the Extra Assistant Com- 
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missioner. The part I refer to reads as 
follows: — 

'The auction-purchaser also presented an 
applioation yesterday and Mr. K. P. Vaidya 
appeared with him to-day. They have been 
explained that there was no donbt left 
before the auotion started and that there 
wbb no direction in the G form to sell sir 
rights and that sir rights could not, therefore, 
be sold. Mr. K. P. Vaidya then said that 
there was no remedy then. I have passed 
an order on the applioation itself rejeoting it.” 

The deduction of the lower Court from 
this passage seems to me to be one that 
oannot possibly stand on the evidence at 
present on reoord. The learned Additional 
District Judge remarks as follows: — 

"But it appears to me that the defendant 
has not established from this that Mr. 
Thaknr had expressly exolnded sir rights 
from the sale but simply gave as his own 
opinion on the question as to what would 
pass by the sale of the villages.” 

Now, I find it somewhat difficult to recon- 
cile this conclusion with the statement of the 
Extra Assistant Commissioner, to the effect 
that he had explained to Counsel and parties 
that there was no doubt left before the 
auction started that cultivating rights were 
not to pass under the auotion sale. The 
matter as it stands is praotioally incapable 
of solution exoept by a process of mere guess 
work, and the present seems to me a oase 
where the Court must itself oall for the 
oopies of proclamation of sale and for the 
applioation of the auction purchaser already 
referred to, if the parties bad not produced 
these documents. Without them it is praoti- 
oally impossible to give any satisfactory 
finding of fact on the 1st issue involved in 
the oase. The sale certificates, I may say, are 
silent on the question: they included no doubt 
the area of the sir fields included in either 
village, but in my opinion this would have 
been the oase even if cultivating rights in 
sir lands were reserved because in any event 
the proprietary rights in sir bad to pass. I 
can, therefore, draw no conclusion favourable 
to the plaintiff* appellant from this circum- 
stance, which seems to me a quite immaterial 
• one. Finding as I do, that it is impossible 
to come with any reasonable deoree of 
certitude to a satisfactory conclusion on the 
1st issue unless the documentary evidence, I 
have referred to, is produced, it seems to me 


that the case must be remanded under 
Order XLI, rule 2b, of the Civil Procedure 
Code for a fresh finding on issue No. 1 with 
reference to the above remarks. The lower 
Court should arrange to have the document- 
ary evidenoe I have referred to or any 
other evidence, oral or documentary, apposite 
to the point brought on record before giving 
its fresh finding on issue No. 1. The oase 
will bo remanded accordingly for this 
purpose. The finding should be re snmbitted 
to this Court by the 16th of October 1919, 
thereafter 10 days will be allowed for the 
filing of objections thereto and the appeal 
will be finally heard on the 27th October 
1919. 

MiiTRi, A. J. C. — The question involved in 
this oase is whether the auotion -purchaser 
is entitled to possession of cultivating rights 
in sir land in the two villages of Bandhara 
and Ghorpad in the Nagpnr District. These 
two villages were granted in 1668 and 18o9 
by the Government under the Waste Land 
Rules then in force as jadkharid. They were 
sold outright, the title of the purchaser 
including both full ownership and perpetual 
exemption from land revenue, as well -as 
rights in minerals. These two villages were 
mortgaged in the year 1895. The mortgage- 
deed contains no reference to sir, thongh I 
find that at the Settlement of Sir Reginald 
Craddock, some land of abont the same 
area as is now in dispute was recorded as 
sir. In the recent settlement too probably 
the same land is recorded as sir. Upon the 
basis of the mortgage the mortgagee obtained 
a deoree for sale. Neither the plaint in the 
mortgage suit, nor the deoree, nor the sale 
proclamation, nor the oertifioate of sale 
makes express mention of sir. The oase is 
governed by the provisions of the Tenancy 
Act of 1883. * 

It is contended that as the two villages 
were not Malguzari villages, the Settlement 
Officer had no jurisdiction to reoord the land 
as sir. The argument is that the land does 
not come under the definition of ” mahal 
It is contended that in order to determine 
whether the land in suit is sir, we must see 
whether it is so recorded at the current 
settlement and for this purpose we must look 
to the definition of V as given in the 
Tenancy Act of 1898, whioh refers us to the 
definition in the Land Revenue Act of 1881 
as modified by Act XII of 1898, The land 
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is undoubtedly reoorded as sir in the current 
settlement. The land satisfied the definition 
o! sir as given in seotion 4A of the Central 
Provinoes Land Revenne Act. Bat it is 
arged that seotion 69, as now amended, con- 
tains a proviso whioh shows that sir land oan 
be reoorded only in a mahol. I do not pro- 
pose to go into the soundness of this argu- 
ment, as even accepting it to be correct, it 
overlooks that the Settlement Officer has 
under seotion 43 power to declare any local 
area to be a mahal, 

I have sent for the settlement record of 
lc94 and I find in the ica]ib-uUarz the word 
"mahal” used, though it is no doubt a part 
of the printed form. The owner of the 
village signed an acceptance in terms of 
seotion 54 of the oerses. Under these cir- 
cumstances we may presume that the Settle- 
ment Officer under seotion 43 declared the 
local area to be a mahal. Though we oan 
find nowhere a epeoifio declaration to this 
effeot, the fact that he makes investigations, 
whioh he oan only make in a mahal , neces- 
sarily involves his making a declaration 
under that seotion, especially as the seotion 
does not lay down aDy procedure for making 
snob declarations. I, therefore, oome to the 
conclusion that there is nothing to show that 
the Settlement Officer had no jurisdiction to 
reoord the land as sir either at the previous 
settlement or at the onrrent settlement, 

I think the finding of the lower Court after 
remand comes to this, that the sir land was 
neither expressly exoluded nor included in 
the sale. What Mr. Thakur told the bidders 
may, therefore, be regarded as merely an 
expression of opinion which may be ignored. 

Under seotion 42 of the Central Provinoes 
Tenancy Act, 1883, every person whose pro- 
prietary rights in land comprising sir land 
are, after this Act comes into force, trans- 
ferred in any of the following oases, 

namely: — * * # 

“(c) when those rights are sold in execution 
of any decree whioh does not expressly direct 
the sale of his rights in the sir land,” shall 
become an oooupanoy tenant of that sir land. 
It is, in my opinion, as argued before me, not 
necessary to have the words cultivating 
rights” mentioned in the decree, but the 
ex-proprietor will beoome an oooupanoy 
tenant, unless . the deoree expressly directs 
the sale of his rights in sir land. It is true 
that having regard to the provisions of 


section 8 of the Transfer of Property Act and 
its analogue whioh applies to execution 
sales, all rights are impliedly ordered to be 
sold. As pointed out in First Appeal No. 62 
of 1916 ( Diioan Bahadur Ballabhdas v. Qulab - 
Singh), 6eotion 42 Sis a departure from the 
ordinary rule contained in the Transfer of 
Property Act. Here the deoree did not 
expressly dire it the sale of the mortgagors 
rights in sir land, obviously because it was 
not asked for in the plaint, nor did the mort- 
gage oontain aDy express reference to sir . 
First Appeal No. 82 is distinguishable from 
the present case. There it was held that 
there was an express direction in the deoree 
within the meaning of the section, as the 
deoree referred to the mortgage as part of it 
and praotioally treated it as a schedule to the 
deoree. As there is no express direction m 
the deoree for the sale of the proprietor’s 
rights in sir land, the proprietor becomes an 
oooupanoy tenant and the appellant is not 
entitled to khas possession of the sir land. 
For the reasons given above the appeal is 
dismissed with oosts. 

Appeal dismissed , 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2294 op 1917. 

November 5, 1919. 

Present: — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Moore. 
MUTHUSAMI GURU&KAL— Plaintipp 

— Appellant 
versus 

MEENAMMAL and others— Dependants 
N08. 1 TO 4 AND 6 TO 8 

— Respondents. 

Hindu Law — Mitakshara — Inheritance — Insanity , 
when ground for exclusion from inheritance. 


Under the Mitakshara School of Hindu Law, i n 
order to exclude a person from inheritance on the 
ground of insanity, the insanity need not be 
congenital, [p. 680, col 2.] . 

Deo Kishen v. Budh Prakash, 6 A. 609 (F. B.Jj A- 
W. N. (1S83) 106, approved. 

The right of a Hindu co-parcener to a «hare in 
the family properties comes into existence at birth 
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and subsists all through, but is incapable of enforce- 
ment at the time of partition, if insanity supervened 
.at that time [p 6*»K, ool. * > , p col. 1] 

(Hindu Law texts and authorities reviewed.) 

Second appeal against the decree of the 
Die trio t Court, Madura, in Appeil Suit 
No. 364 of J 9 16, preferred against the 
deoree of the Court of the Principal District 
Munsif, Dindigul, in Original Suit No. 1332 
of 1912. 

PACTS. — Suit by a son’s heirs against 
the father’s heirs for the miras of an 
Arehaka office in a temple, the son having 
died after the father became insane. The 
questions in the case thereupon turned upon 
whether and how far the supervening of 
insanity acted as a disqualification 

This second appeal ooming on for hear* 
ing on the 8th November 1918, the ('ouit 
(Seshagiri Aiyar and Phillips, JJ.) delivered 
the following 

JUDGMENT. — The judgment of the 
District Judge proceeds on the footing that 
the son predeceased the father; and then 
he discusses the question of law on the 
assumption that the father was insane for 
years and died a mad man. Mr. Srinivasa 
Aiyangar argues that if the assumption is 
well founded, the view of the l*w taken 
by the District Judge is wrong. Mr. Venka- 
tarama Sa^tri on the other hand argaes 
that unless the nature of the father’s insani- 
ty is distinctly fonnd, the question of law 
would not arise. The plaintiff ought to 
have asked for an issue on this question, 
but, however, as the judgment appeal* d 
against proceeds on the assumption that 
the father was insane, we think it desirable 
that a distinct issue as to the nature of the 
insanity should be tried, before dealing with 
the question of law. As it was the fault of the 
plaintiff that such an issue was not raised 
earlier, we think be ought to pay all the 
costs of tbe~ defendants in any event in 
the Court of first instance, as well as the 
costs of the enquiry we are now directing. 
We must ask the Distriot Judge to return 
findings on these questions: — 

(а) Was Gangadara insane? 

(б) If so, for how long aDd till when ? 

(c) Was the insanity of such a nature as 
to disqualify him from holding property 
under the Hindu Law? 

(d) Was the son’s widow in enjoyment 

37 


of the office and emoluments after her hus- 
band’s death as bis heir? 

Fresh evidence may be taken. Three 
months will be allowed for submission of the 
findings and seven daye for objections. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Madura submitted the following 

FINDINGS. — The appeal is remanded for 
4 findings: — 

1. Was Gangadara insaneP 

It is admitted by both sides that he was 
insane. The defenoe case was that he was 
insane for between 10 or 20 years before 
death, whilst the plaintiff’s oise was he 
was insane only aftor his son’s death. D. 
We Nos. I to 6 and P Ws. Ncs. 2, 6, 7, 8 all 
ep a ak to bis having been insane. 

My finding on issue No. I is that Gangadra 
was insane. 

2. Issue 2 : — If so, for how long and 

till wheD? 

All are agreed he was insane till his 
death but for how long is not so clear. 
I prefer the defenoe evidence that he was 
insane before his son’s death and from XO 
to 20 years of his own death. 

3. Issue 3: — Was the insanity of suoh 
a nature as to disqualify him from holding 
property under the Qinda Liw? 

The evidence before remand was that 
he for a loqg time did the Arehaka work 
himself and then that he became insane 
and his son did the work and that he 
was insane at the time of his son’s death 
and continued insane till his death. 

He was said in the earlier deposi- 
tions before remand to have wandered about 
and talked at random. Even plaintiff's 
witnesses said no more than this, but, 
when the suit was remanded, plaintiff let 
in the evidenoe of P. Ws. No. 6, 7, 3 that he 
was dangerously insane, and threw stones 
at people, tore his clothes, covered him- 
self with ordure and had to be ohained up. 

I may oandidly say I do not believe a 
word of this, if it had been so, it would 
have been elicited at the first hearing of 
witnesses and suoh valuable witnesses as 
to insanity as P. Ws. Nos. 6, 7, 8 would hava 
been then produoed. 

1 hold that his insanity was of a mild 
type of mental collapse and not a virulent 
form and that he wandered aimlessly about 
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doing Done any harm. Had ifc been other- 
wise, I think it is oertain that it would 
have been elioitedat the very first. 

• 4. As to whether he ooald hold pro- 
perty under Hindu Law, I am of opinion 
that he could, for he was not insane till 
long after he entered on the Arohaka work 
and it was only his insanity that oaused 
his son to do the duties. I hold that 
he was really in possession of the office 
till his death but that owing to his 
mental defeot his son was his deputy. 

The law is, I think, clear that if he was 
not insane when the succession opened he 
would not be barred. Deo Kishen v. Puih 
Prakash (1), Tirbeni Sakai v Muhammad 
Umar (2 , ham Singh v. W uiammat hhani 
(3), Abilakh Bhagat v. Bhekhi Mahto (4), 
Sanku v. Puttamma (5 ' , all seem to indicate 
this position. 

OE oourse if he is regarded as having 
lost the post by his insanity and his son 
was the successor, then as he was insane at 
his son’s death he could not succeed if it 
was then that the succession opened, but 
as I see the case it is rather a question 
of whether he was divested by his subse- 
quent insanity. 

My finding, therefore, is that his insanity 
was not of such a nature as to disqualify 
him from holding propeity under the Hinda 
Law. 

5. Issue 4: — Was the son’s widow in 
enjoyment of the office and emoluments after 
her husband's death as his heir ? 

The evidence is meagre, P. We. Nos. 4 and 3 
and D W. No. 1: but I think the evidenoe od 
plaintiff’s side is enough to enable me to 
hold that she did not so hold. 

P. W. No. 3 says that Pappammal, the step- 
mother, was looking after the Morai and 
the Pujah Morai was allotted to Pappam- 
mal as maintenance and she enjoyed ic 15 
or 20 years. Later he said that sbe and 
the son’s widow both enjoyed it. 

Plaintiff as P. W. No. 4 said that Morai was 
enjoyed by the daughter in-law and step- 
mother. In an earlier deposition filed as 
Exhibit XII in the suit plaintiff bad olearly 
deposed that the widow of the father (*.«., 

(1) 6 A. 609 (F. B.); A. W. N. (1883) 105. 

(2) 28 A. 247: 3 A. L. J. 4; A. W. N. U»05) 205. 

(3, 32 Ind Caa. 127; 88 A. H7; 14 A. L. J. 11. 

(4) 22 O. 80 A. 

. (6; 14 M. 289 at p. 294. 


steo mother Pappammal) succeeded to th® 
offiie and did service through an agent. 

This, I think, is the moit reliable state- 
ment of aH, as it is orior to this suit. 

6 P. W. No. I has been re called, and he 
produces temple accounts and is very em- 
phatic that the widow enjoyed the offiie 
and exercised her right of one day per 
mensem. He filed Exhibits Y and Z series 
to show this. • 

P. W. No 1, however, has such a very unsa- 
voury reputation in this suit, as set out already 
in my previous judgment, that I cannot 
credit anything he says or any document he 
files for he undoubtedly filed forgeries before 
which he pretendel to have got from the 
temple records. He had every reason to 
depose against defendants owing to a Sessions 
case against himself. 

I certainly would not believe him in the 
faoe of the early admission on this issue made 
by pl-untiff. 

7. My finding, therefore, is that the widow 
did not enjoy the r-ffi ie and emoluments after 
her husband’s death as his heir. 

This second appeal came oh for final 
hearing on the 24tb, 27th and 28 oh October 
191 J, after the return of the findings of the 
lower Appellate Court upon the iasaes 
referred by this Court f r trial. 

Mr. K. Srinivasa Aiyangar (with him Mr, 
8. Viawanatha Aijjar and Dr. P . N, Nageswara 
Aij/ir), for the Appellant. — fn a Hinda joint 
family, it cannot be said of any member 
that be has any speoifio share in the family 
properties. At most there is a right to have 
a partition, which is made with reference 
to the qualified co parceners at that time. 
There can, therefore, be no such thing as the 
"vesting divesting” of any share or pro- 
perty of the joint family in any oo-parcener, 
so long as it remains undivided. In the present 
oase, the son died after his father bisatne 
insane and was, therefore, the sols surviving 
member of the joint family at his own 
death. Hsnoe the son’s heirs cams into 
possession. The question, therefore, w 
whether the fact that the insanity was not 
congenital, but merely supervening, makes 
any difference. I submit that it need no* 
bs eongenital. For the Mitakshara *n 
Chapter II, section 10, plaoita 6 and lu, 
dearly indicates that the disqualified heir is 
to be kept away from bis share only during 
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the period that he ie insane. The arrangement 
ia more like one for the proper oare of the 
share of saoh person than a case of disinheri- 
son. The Coarts also take the same view. 
See Deo Kiahen v. Budh Pr abash (1), Wooma 
Petshad Hoy v. Grish Ohunder Prochundo (6), 
Bam Sahye Bhukkut v. Lalla Ldjee Sthye 
(7j| Bam Soonder Roy v. Ram Sahye Bhugut 
(-)» Abilakh Bhagat v. Bhekhi Mahto (4), Baboo 
Bodhnarain Singh v. Baboo Omrw Singh (9>, 
Kooer Qoolab Sing v. Rao Kurun Sing (10). 
Baghava MudaLiar v. Narayanasami Muialiar 
(11) direotly covers the present question. 
See also Krishna v, Sami (12) Balgobinda 
v. Lai Bahadur (13), Ram Singh v. Musam - 
mat Bhani (3), Kalidas v. Krishan Ohandra 
Das (14 ), Apoovier v. Rama Subba Aiyan (15), 
Bapuji v. Pandurang (16), Madana Mohana 
Ananga Bheema Deo Kesari v. Purushothama 
Ananga Bheema Deo (17). Mr. K. K. 
Bhattaohari in his Joint Hindn Family’ comes 
to the same oonolnsion. The oase in 
Tirbeni Sahai v Muhanmai Umar (2) is 
based apon the wrong theory of 'vesting and 
divesting.” Murarii Qokulias v. Parvatibii 
(18) was a case of blindness and not insanity. 
Shankuv. Puttimma (5) is also bised upon 
the same wrong theory as Tirbeni Sahai v. 
Muhammad Umar (2). There is no possibili- 
ty of confliot even with the birth of a son 
daring insanity. The son so born becomes 
incorporated as one of the joint family 
with all rights. A difficulty may arise if 
the properties have been taken by strangers 
as heirs. That is not, however, the present 
oase. 

(There was also a question of right by 
adverse possession.) 


(6) 10 C. 689. 

(7) 8 0. 149; 9 0. L. R. 457. 

(8> 8 0. 919. 

(9) 18 M.I. A. 619; 16 W. R. P. C. 1; 6 B. L. R. 
P. C. 609; 2 Sar. P. O. J. 607; 20 E. R. 615. 

(10) 14 M. I. A. 176; 10 B. L. R. P. C. I; 2 Suth. 
P. 0. J. 474* 2 Sar. P. 0. J. 722; 20 E. R. 761. 

(Ill 4 M. L. J. 88. 

(12) 9 M. 64 . F. B.). 

^(13) (1864> 10 S. D. A. R. 244; 13 Ind. Dec. (o. s.) 

t ( *tL 2 R * I03 » 11 W> H ‘ A - °* J * ll » 4 Mad. 

Jur. 296; 1 Ind Deo. in. a.) 639. 

^ A 75; 8 W. R. P. 0. 1, l Suth. P. 0. J. 
657; 2 Sar P.O.J. 218, 20 E. R. 30. 

(16> tf B. il6. 

la^L^Wis 0 * 8 ' 9J9 ‘ 89 M ’ ll05} 27 L ' J ’ 303; 

(18) 1 B. 177. 


Mr. T. B. Venkatrama Saatri (with him 
Messrs, T. M. Krishnastramy Aiyar, R. 8. 
Jayaram Aiyar and K. 8. Ganapathy Aiyar) t 
for the Respondent. — The question is not con- 
cluded by authority. If on insanity superven- 
ing, strangers come in as heirs, the claims of 
a child who may be born subsequently 
will be completely denied. And there is 
no principle on whioh the inheritance which 
might have been east more than once in 
the interval oould be re called and re-allotted 
so as tc vest the property baok again in 
the nsoe of a dipqualified member. 

The sod, having predeceased the father, 
who is the owner according to the Mitak- 
shara— the bods acquiring only a subsidiary 
right by relation to the owner — beoame also 
the last surviving member on whose death 
his heirs would come in. 

[SrshaSiri Aitar, J.— Has the father any 
greater right than the son and in what 
sense is he an ‘owner’?) 

The son derives his rights from the 
father by his relationship to him and it is 
in this sense that the father is the owner. 
From the father are traced the three 
generations who alone can acquire 
rights, and the fourth generation, though 
of the family in every sense, do not take 
beoause of the remoteness from him. The 
ohapter on exclusion speaks of “an excep- 
tion to the rights of the son, wife, and 
other heirs,” not of the father. Incurable 
illness of the father is said to be an 
occasion for partition, but his exclusion 
from a share is not even suggested. 

Plaoitum 6 says that one who gets a 
share on partition is not afterwards to be 
deprived of such rights. The subsequent 

birth of a son is not to alter this salutary 
rule. 

The exclusion is not absolute but with a 
view to provide for proper management of the 
shares. The disqualified heirs can marry and 
have children, who oome into their lathers 1 
Bhares. See Viswarupa (Subhodini). Saras- 
wati # Vilasa says that suoh disqualified heirs 

are ehare-takera’ if they are not incapable 
of marriage. 

Texts as to disqualifications ought to be 
construed etrioily, inasmuch as they are 
made to enoroaoh upon the general right 
by birth’ whioh a oo parcener acquires to 
the family property. Disqualification is to 
operate only on partition, In the present 



INDIAN OASES. 


[1920 


580 

MUTHUSAKI GURCKKAL V. MEENAMMAL. 

case there i 9 no question of partition at all 
and I submit that the texts, whatever their 

teDonr, oanDot be applied. 

In Earn Sahye Bhukkut v. Lalla Laljce 
Sa.lye* 7), followed in Ram Sounder Reyn. Ram 
Sahye Bhugut (8), the right to the properly 
ia reocgnised notwithstanding the dis- 
qualifications but the Court. considered the 
suit to be one for partition. See also 
Abilakh Bhagat v. Bhe'Qii Mahto (4) (unless 
there is a question of partition). If the 
right remained, it would be enforceable. 
That is the ban's of Tirb°ni Sahni v. 
Muhammad JJmar (2) and Sanku v. Puttam- 
'ma (51. The observation in Raghava Mu- 
daliar v. Naraymsami Mudaliar (11) i3 obiter, 
the only question being whether insanity need 
bs ooDgenital. Nowhere is to be found any 
justification or reason for bringing the 
original absolute owner according to the 
Mitakshara under the rules of disqualifi- 
cation. 

My next point is that insanity must in 
any event be congenital in order to dis- 
qualify. Sanku v. tuttimma (5), Strange’s 
Hindu Law, page 153, Sarvadbikari on 
Inheritance, page* 962 3, Cr.lebrock’s Digest, 
Volume Il| pages 425,432. Further the chapter 
on disqualified heirs i* inapplicable to a 
Hindu joint family. Hotchand Qulabrai v. 
Manghanmal Qulabrai (l9) is in point. See 
also Viswarupa. 

, The question of adverse possession ought 
not to he allowed to be raised for the 1st 
time here, 

Mr. K. Srinivasa A' ganger, in reply. — Dur- 
ing the period that insanity supervenes, the 
exclusion is absolute. 

JUDGMENT. 

. SeshaGI t AlYAr , J. —Toe faots on which we 
have to give o .r neouiion are now undisput- 
ed. Gangtiaara was buiuiei to an Arohaka 
Sarvioe in a temple. He waebaneat birth, but 
subsequently became insane. He had an only 
son, Suooiab. Atttrthesou attained majority, 
the tatber becau e insane and died in 18.0 
without recovoi iug oanny. Suobiah, during 
this period, was in bole possession of ihe 
Arohaka office. He predeceased his father. 
(It is said that he died in 1874.) Subbiah 
lelt a widow Knppammal, who died in »9ll. 
Gan s adaia’s widow Pappammal died in 1912. 

(19) 29 Ind. Cas, 42; 5 S. L. R .279. 


Plaintiff sues as reversioner of Subbiab, 
the son. Defendants are the daughter and 
grandsons of Gangadara. They are sister 

and sister’s sons of Subb’ah. If the 
property belonged to Sabbiab, the 

defendants, being only the sister acd 

sister’s sons of the owner, will be 
exoluded by the plaintiff. If, on the other 
hand, Gangadara was the owner at the 
time of his death, the defendants as his 
daughter and daughter’s sons would 
exolude the plaintiff. The prinoipal 

question for deoision is whether by Ganga- 
dara having become insane, Subbiah became 

the sole owner by survivorship to theexolusion 

of his father. 

A snb.'i iiary question is whether the two 
widows, mother in law and daughter in- 
law enjoyed the property in such a manner 
and with suoh intention a9 to have prescrib- 
ed for a half share eaoh. 

The main point for consideration is prao* 
ticxily one of first imoression. We havs to 
examine the texts of Hindu L i w for arriv- 
iog at a decision. The case was argaed 
with conspicuous ability on both side3, ai may 
be expected of the learned Vakils engagjdon 
either side. 

I shall first dispose of the extreme con- 
tention put forward by Mr. Venkatrama 
Sastriar for the respondent. Hs contended 
that unless insanity ia congenital, there 13 
no exclusion from inheritance. Ou tbia 
qaestion there is direot authority. In 
Deo Eishenv. Budh traiash (1) a Banoh of 
bva Judges, after examining the texts of 
Hindu L*w, decided that insanity need not be 
oongeuital. In Murarji Gokuldas v. Paroatibai 
(18j the same view was expressed. 
Before the Jndioial Committee in Baboo 
Bodhnarain Singh v’. Baboo Omrao Singh (9) 
the position was taken tor granted that 
insanity need not be congenital. As against 
these decisions, we have sanku v. tutt*ni m 
ma (5). The learned Judges, one of whom 
was Mr. Justioe Muthuswami Ajyar, very 
summarily debit with the question. Tney 
do not quote the oases 1 have referred 
to, nor do they disouas the texts of 
Hindu Law, Raghaca Mudaliar v. Narayanl - 
sumi Mudaliar UD, a later decision of 
this Court, is not consistent with Sanku V. 
tuUamma (5;. However, as there is ad**® 8 
decision of this Court on the point, I snail 
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deal with the texts relating to it. Mr. 
Venkatrama Sutriar oonoeded that the 
word in Mana’s text, Chapter IX. Sbka 
201, ‘ Unraatha’ (mad) was not qialfiod by 
the word 'fathi* (from birth* which governs 
(Antha Vadhiran), the blin I and the 
deaf. This is indicative of the view that 
Other defects considered in the text need 
not be oongental. Mr. Ja^tice Sidasiva 
A'yir has held regarding blindness, men- 
tioned ia the same text, that the rale is 
obsolete. I am nnfortanately unable to 
apply that principle to the present case. 
Courts here aoi the Judicial Committee 
have regarded this injunction of law as a 
living principle. I must perforce give effeofc 
to it. ' The argument of the learned Vakil 
for the respondent was direoted to shoeing 
that of the three disqualifications mentioned 
together under this head, namely idiocy, 
insanity, and dumbness, the fmt and the 
last must necessarily be ooDgenital ; and 
that consequently, the middb odo must 
have been inoladed by the sage as partaking 
of the same character. In the first place, 
it is not clear that rmkatva (dambness) 
would operate as an exclusion, only if it is 
oongenital. It is true that it has be j n held 
in some oases that the text under discussion 
must be restricted to congenital dumbne9 a . 
From a decided case to impute to the 
text writer that he regarded that dumbness 
can neve* 1 be anything but oongenital is 
not an easy process. The learned Vakil 
suggested that a dumbness that supervenes 
was not really what Mann meant ; such 
supervening dumbness may not exclude the 
person from inheritance, but I am not 
prepared to say that it cannot be perma- 
nent, if it is not oong^ntial. 1 must, 
therefore, hold that it has not bben proved 
that all the three instances classed together 
by the author are examples of oongenital 
defects. No doubt idiooy is not a super- 
vening disease. We have, therefore, this 
situation. Three disqualifications are 
enumerated. One of them is prima facie 
oongenital: another need not be: the 

second is more often than not a super- 
vening disease. In these oiroumstaones can 
it be contended that the author by referring 
to them as a class intended to indicate that 
as these disqualifications ex necessitate must 
relate to wkac exists from birth, it was 
superfluous to prefix them with the adjectival 


olauss Jathi, 'from birth,’ as he did with 
regvrl to another category of disqu ilifi ia« 
tion Y I am not prepared to fake this 
view. According to M ra\msa raid of 
in ’erpratation, an adjective qiilifying one 
clause shoal i not by implication qualify a 
different clause. In this view, the word 
‘ Jathi ’ does not govern Uoraitha. The 
leirnel Vakil for the respondeat rioted the 
opioi >n of S «rhhudik*ri at page 932 of his 
book in favo ir of his o on ten '\ in. The author 
does not express any definite conclusion. 
Nor Colebrook’s Digest, Vji. IT, page 4.12, is 
a considered opinion. I am not prepared to 
disagree with the view of the Fall Bench 
of th 9 Allahabad High Court [Deo Kishen v. 
Buih Prakash (0] on this question. 

I shall now deal with the main question. 
The p riion relating to exclusion from in- 
heritance fi ids a place in Chapter II, 
B 9 otion 10 of Mitakshara. It need hardly 
bs mentioned that chapters, sections and 
placita owe their existence to Mr. 
C olebrooke’s labours and not to auy arrange- 
mint by the Commentator himself. Vigna- 
neswara only makes a running commentary 
on the texts of Yagnavalkya which ha 
quotes as he prooeeds. The whole discus- 
sion, on this part of the subject, begins 
with a disoussion of the meaning and 
attributes of Diyi. I shall mb attempt 
i\s definition here. Tue preamble to section 
10 (which has been describe! as placitum 
1) state-: " The anchor states an exception 
to what has bsen said by him respecting 
the succession of the son, the widow and 
other heirs, as well as the ran lited paroener.” 
Then follows the Yagnavalk/a text, Sloka 
140. Then definitions of the various expres- 
sions in the text are given. Unmatha, ' A 
madman, ’ is thus Jeiued — ** affected by any 
of the various sorts of inmoity proceeding 
from air, bile, or phlegm, from delirium or 
from evil spirits.” Tnis is in placitum 2. 
Placita 3, 4 and 5 farther explain the 

text. Then we ooma to placitum 6 .“They 

are dabarred of their shares, if taeir dis- 
qualification arose before the division of 
th 9 property. But on9 already separated 
from his oo heirs is not deprived of his 
allotment.’ Placitam 7 refers to oases in 
wh oh the dis jualifi jacion subsequently dis- 
appears. Tne Commentator says that tueh 
oases will be regulated by the same principle 
by which 6oas born after a partition are 
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provided with a share Plaoitnm 9 is 
important. The Commentator begins the 
examination of the next text of the 
Sxnrithi by this preamble The disinherison 
of the persons above desoribed seeming to 
imply disinberison of their sons, the 
author adds and then quotes the text 
which is in these terms: — “ Bat their sons, 
whether legitimate, or the offspring of the 
wife by a kinsman, are entitled to allot- 
ments, if free from similar defects,” and 
oomments on it in the 10th plaoitnm onwards, 
Plaoitnm 10 says, " The sons of these 
personp, whether they be legitimate 
offspring or issne of the wife, are entitled 
to allotments, or are rigbtfnl partakers 
of shares, provided they be faultless or 
free from defeots whioh should bar their 
participation, 6noh as impotenoy, eto.” 
This oorresponds to Mann, Chapter IX, 
Sloka 203, These are the only citations 
relevant for the purpose. A few general 
observations may be made here before 
examining the contention of the learned 
Vakils. 

(a) The rules enunciated in this ohapter 
are exceptions to the general principles of 
inheritance. Consequently they should be 
construed strictly. As far as possible, 
deduoing by analogy q. class of exceptions 
not dearly covered by the words should 
be avoided. The Hindu Law is no exception 
to the rule that it would lead Courts 
into a false position to hold that every 
rule must be given its logical extension. 
This caution is specially necessary in regard 
to suggestions to multiply exceptions. 

(fc) The rules are expositions, partly 
from usage and partly from an attempt to 
reeonoile conflicting Smrithi texts, of the 
views of the Commentator. He found a 
state of sooiety whioh demanded oh&Dge. 
To satisfy this demand, while doing lip 
service to the inviolability of the written 
word, he not unfrequently takes liberty 
with the text. Therefore, care should be 
taken not to oonftice the original injunction 
with its subsequent emendations. For ex- 
ample, the analogy of the after-born sen is 
not in the particular text of Yagnavalkya 
relating to this subject. What Vignamswara 
did was to find a pretext for obviating an 
injustice. He found in Sloka 123 of the 
Smriti a rule relating to after born sons. 
Ha introduced that ai a good and reason* 


able solution of the problem relating to 
the reoovery of normal health by the 
disqualified beir. This analogy in some 
oases has been pushed too far in some 
decisions and by some writers on Hindu 
Law. It is at least doubtful whether 
Vignaneswara intended that his rule should 
be subjected to a searohiDg examination by 
the importation of all the difficulties with 
whioh the rule about the share of the 
after-born son bristles. 

(f) Ideas whioh we find imported into 
the discussion of this question by speaking 
of the inheritances * Ve9liDg,’ of * Being 
divested,’ of the succession opening on 
the death of the father, eto,/ whioh may 
have meaning when applied to Jeemutba 
Vahana’s exposition of Hindu Law, are not 
oorreotly applied to ViguaDeswara’s Sobool 
of Law. The reiteration by the latter that 
property is by birth should be carefully 
borne in mind. This last observation is 
specially applicable to dicta in some of 
the decided oases. It appears to me that 
in these decisions instances relating to 
survivorship have been considered as if 
they were oases of pure inheritance and of 
collateral snooessioD, 

Now, I shall prooeed to consider the 
two theories advanced. Mr. K. Srinivasa 
Ayyangar’s contention amounts to saying 
that a son of a Mit&kshara father has 
only the potentiality of taking a share, 
and that that potentiality is lost by bis 
being snbjeot to any of the disqualifies* 
tions enumerated. The moment that the 
disqualification, patent or latent, exhibits 
itself, he must be put aside snbjeot only 
to his having the right of maintenance; 
on hie emerging free from the disqualifica- 
tion, the potentiality revives; and if be 
is alive at the time of partition in this 
reformed condition, he will take a share, 

Mr. Venkatarama Sastriar’s contention, 
on the other hand, is that the son is a 
sharer or' share taker from the moment 
of his birth. He ceases to be the sbare- 
enjoyer when he is subject to the dis- 
qualification. His right is not lost, tut is 
ODly in abeyanoe; and the provision for 
maintenance is not a deprivation of the 
inherent right bun a benefioient provision 
for management of the property so long 
as the disqualification last*. - < 
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A great deal has been said and oan 
be said in favour of either of these con- 
tentions. I do not think that an examina- 
tion of the reasons for the exolaaion 
would help ns mnoh in deoiling the 
question. I might briefly refer to it, as it 
has some bearing on the point. Yisvarnpa, a 
commentator of the Yagnavalkya Srariti (and 
who wrote his dissertation before Vignanes- 
wara) Beems to have been very soeptio 
about the reasonableness of the process of 
exolusion. He refuses the idea that the 
exolusion is based on the theory of sin 
in the previous birth, and cites instances 
to show that heirs of whom it oan safely 
be predicted that they were sinners are 
among those to whom nnqnali6ed inheri- 
tance is given. He also rejects the theory 
that inability to perform religions rites 
in thi 9 birth might have been the 
ground for exolusion. Here again he 
quotes instances. His view seems to be 
“We find the exclusion there and we 
mu 9 t perforce accept it.” If the exolusion 
is not based on original sin or subsequent 
incapacity to offer oblation and the like, 
the suggestion that it was due to a belief 
in the inability of the heir to manage 
temporal affairs appears more plausible. 
Very likely the rule is an outoome of a 
haay notion that the property should be 
preserved for the disqualified person by 
those who are related to him. The law 
as to guardianship has developed much 
in later days. Even now it is not perfeot. 
It looks as if the old law givers by pro- 
viding for maintenance did not intend to 
deprive the heir of his inheritance, but 
only to provide for its management dur- 
ing incapacity. 

Mr, Srinivasa Ayyangar in analysing the 
plaoita relating to the periods of partition 
contended that the right to a share is 
only predicated on the contingency of 
the heir existing in a normal condition 
at the time partition is made. It is true 
that if the sharer dies undivided before 
the actual partition takes place, the proper- 
ty will be distributed as if he was not 
born at all. In answer to the suggestion 
that this theory is inconsistent with giving 
rights to his son or grandson in the father’s 
share, the learned Vakil argned that these 
persons are specially mentioned. It seems 
to me that the rale in plaoitum 6, section 10, 


that a person is excluded, if be is disqualified 
at the time of partition, is not a pronounce- 
ment that the right ripens and is oapable 
of enforcement only then, but a principle 
indicating who all should be allotted shares 
at the division. The principle of right by 
bxrth % wbioh Vignaneswara insistently enun- 
ciates, would become nugatory if a bare poten- 
tiality is assigned to that right. 

The other view receives considerable sup- 
port from Saraswati Vilasa, a treatise whioh 
is a binding authority in this part of India. 
The author quotes Mann in plaoitum 148 
and then comments: on it in plaoita 149 to 
157. He says: ‘ From this coupling together 
it follows that they have shares, but 
that they should, though having shares, 
be supported as they could marry.” The 
view is that if any of the exoluded persons 
is oapable of marriage and of begetting 
children, their shares should be managed for 
their benefit and they should be given main- 
tenance. This Beems to follow from Mann, 
Chapter IX, Sloka 203. The professors of 
the science of eugenics may rightly protest 
against this taoit assumption by the anoient 
sages that an insane person oan marry; but 
so long as the State doe9 not prohibit 
such marriages the law oanDot be abrogated. 
The anoient law-givers even provided for the 
begetting of children on the wife of the in- 
capacitated person. They seem to have been 
a 9 anxious for giving facilities for the pro- 
creation of children, as some- of tbe sanest 
publicists in these days and the heads of 
states are, after the great war, to reoognis6 
and encourage the rearing up of offspring* 
however begotten. However that may be, 
tbe view of the author of Saraswati Vilasa 
is - more in oonsonanoe with the view that 
the right exists, but is only obscured for tho 
time being. Mr. Srinivasa Ayyangar suggest- 
ed that the parenthetical olause about capacity 
for marriage suggested by the author of the 
Saraswati Yilasa does not destroy the 
root drctrine that the right is enforceable 
only, if and when there is full mental capacity 
at tne date of partition. Bat the author 
diHtinotly says tnat tbe share should be 
managed because of the post-ioiliry of mar- 
riage, thereby indicating that it exists and 
is not lost altogether. My conclusion, 
therefore, is that the right comes into exist- 
ence at birth, subsists all through, although 
it is iooapable of enforcement at the time 
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of partitioD, because of the disqualification 
then existing. 

Mr. SriDiva?a Ayyangar drew our atten- 
tion to the statement in Steel’s Law of 
Custom, in which the author says that the 
custom is to regard the insane man as 
entitled to a share, although he is not given 
the enjoyment of it. 

Coming to the deoided oasep, in R< ghava 
Mudaliar v. Karayan sami Mudaliar (ll) 
there is an obiter dictum to the effect that 
if a Hindu father dies leaving ancestral 
property and a son insane at the time of his 
death, the son is not entitled to take the 
property. The dictum was not neoessary 
for the case and ouriouely enough, Sanku 
y. Puttamma (5), where a oontrary view was 
taken, was not considered in this judgment. 
In tbi9 latter oaee which relates to the 
inheritance of an Aliy asantai a family in 
South Kanara it was deoid*d that the 
surviving member, who was a female and 
was insane, was the owner of the property. 
I have dissented from this judgment in so 
far as it relates to the question that in- 
Banity shculd be oongeoital. Krishna v. 
Sami (12) dees Dot sfftot this ease direotly. 
That was a case relating to a right of 
the sons of a deaf and dumb member. It 
was held that the faot that the father 
was disqualified and that the sons were born 
after the death of their grandfather did not 
disentitle them tc take their father’s share. 
The learned Judges after examining the 
texts seemed inclined to hold that property 
vested on the birth of the heir. However, 
the present question was not considered 
in that case. These are all the Madras 
authorities. There are some oases in 
Calcutta which are not quite reoonoilable with 
eaoh other. The earliest of them is in 
Balgabinda v. Lai Bahadur (13). The case 
related to the lunacy of one Ramsahai. He 
Beems to have given his name to a number 
of oases on this point. It is dear from 
this case that a committee was appointed 
to manage his share. This decision impliedly 
supports the view that insanity does not 
operate as deprivation of the birthright. 
The next oase, in whioh also the insanity of 
tbe same individual was in question, is Ram 
Sahye bhuk^ut v. Lulla Laljie Sah{,e (7). 
There are eomflotieg dicta iu that judgment 
tvbioh render it valueless as authority. 
The suit was brought to recover property 


on behalf of tbe lunatic. Tbe learned 
Judges, while holding that be had a right 
to the property, refused to disturb the 
alienees on the ground that if he was to 
recover the property, he would net be in a 
position to have it partitioned. Another deci- 
sion in that same volume relating to the in- 
sanity of tbe same individual is Ram Soonder 
Rcy v. Ram Sahye Bhugut *8). Both thesa 
oases were considered in Abihkh Bhogat V. 
Bhe/.hi Mahto (4), whioh again was a case 
relating to the insanity of the same indi- 
vidual; it was held that the right to pro- 
perty existed although the right to its 
enjoyment was unenforceable. Prinsep, J., 
was of opinion that the earlier decisions 
in VIII Calcutta were not good law. These 
are the Calcutta decisions Tn Allahabad there 
is a direot decision in Ttrbeni Sahai V. 
Muhammad Umar (2), but the learned Judges 
speak of pucc-si-ion opening on tbe death of 
the father which wonll net be right in tbe 
oase of a Mitakshara son. Ram Si*gh v. 
Yusammat bhani (-t) was a oase of pure 
inheritance. In Man Singh v. Mmammat 
Gaini (23) the learned Judges took the view 
enunciated iu Abzlakh Bhagut v. Bhekhi 
Mahto (4). There are all the oases on the 
point. 

None of them deals with the exaot ques- 
tion we have to decide. Tbe dicta in 
some of them, however, supportthe view I have 
taken. 

Tbe next point whioh Mr. K. Srinivasa 
Ayyargar pressed upon us is that tbe lower 
Appellate Court has not given a oorrect 
fii.dicg on the question of prescription 
whioh we aekfd him to decide. Tbe ques- 
tion arises in this way. After tbe death of 
Snbhtab, the sen, his widow aDd the wife 
of GaDgadara were doiDg the Puja service 
in the temple. There is evidenoe on both 
sides whioh indicates that they were enjoy- 
ing the worship in equal turns. Tbe Dis- 
trict Judge has not dieous6ed this evidence, 
for example there is the written statement, 
paragraph 3, whioh suggests this; paragraph 
4 also may be referred to. There are Ex- 
hibit I and Exhibits It I, T and J. There is 
tbe deposition of D. W No. 1. Although there 
was no issue abcut prescription in the first 
Ccurt as tbe question there was as to who 
died first, whether Gangadara or Subbiab, 

(20) 43 Ind. Cas, 62; 40 A. 77; 15 A. L. J. 66a 



Vol, LV] INDIAN OASES. 5?5 

DOLAT8ANGJ1 80RAJMALJI DARBAR V. BAWABHAI DAMABHAI DESAI. 


the point is one which does require ad- 
judication having regard to the view I took 
of the oase. I must, therefore, reverse 
the decree of the District Judge and re- 
mand this appeal to him for disposal on the 
question whether the widow of Subbiah bad 
prescribed for a half share in the property 
after the death of her husband and if so, 
whether she acquired a right to it at the 
time of her death. It may be necessary to 
take fresh evidence in the case, because 
it is possible that the enjoyment of Subbiah’s 
widow was in lien of maintenance or it 
may be that Gangadara’s wife out of 
affection allowed her to enjoy the turn of 
worship. These matters have not been 
eluoidated because there was ' originally no 
issue on this question. With these observa- 
tions I must remand the case for disposal 
to the lower Appellate Court. The parties 
will pay and receive proportionate costs in 
this Court and the costs in the lower 
Appellate Court will abide the result, 

Mooreb, J. — 1 agree. 

a. c. p. 

Appeal allowed-, Oase remanded. 


BOMBAY HIGH COUBT. 

Second Civil Appeal No. 433 cf 1917. 

October 9, 19 '9. 

Present:— Sir Norman Maeleod, Kt., Chief 
Justice, and Mr. Justice Heaton. 
DOLATSANGJI SURAJMALJI DARBAR 

— Plaintiff — Appellant 
tetsus 

BAWABHAI DaMABHAI DESAI 
— D fendant — Respondent. 

Bombay Village Police Act (VIII of 1867,7, con- 
struction of — ATon-vatandar village servants, appoint • 
ment of, whether contemplated. 

The construction of the Bombay Village Police 
Aofc is primarily a question of evidence as to 
whether the organnation to which ic relates excludes 
or includes the appointment of non -vatandar village 
servants, [p. £b0, col. 2.] 

Appeal from tbe decision rf the Joint 
Judge at Ahmedabad, in Appeal No 228 
of 1918, reversing the decree passed by 
the Seoond Cla^s Subord nate Judge at 
Yiramgam, in Civil Suit No. 591 of 1912. 


Mr. 0. S. Bao, for the Appellant. 

Mr. Selaljad (with him Mr. 0. N. Thakor ), 
for the Respondent. 

JUDGMENT. — The oise we are dealing 
with relates to one of those Talnkdari 
villages in the Ahmedabad CoJleotorate 
which form a part of the estate of 
the Patri Darbar, and I gather from 
the judgments that the Patri Darbar is 
the Talukdar of this particular village, 
the name of whioh is Kamijla. It seems 
that in the year 1907, the Police authorities 
came to the conclusion that the village 
establishment of this village of Kamijla 
was insufficient for Police purposes, and 
that two Pagis ought to be added to that 
establishment. After correspondence, whioh 
it seems has been destroyed, but of whioh 
we have evidence in the Barnishi of the 
Government Offices, the Patri Darbar did 
appoint two Pagis for this village and 
has since paid them at the rate of Rg. 5 a 
month eaoh. The Patri Darbar is the plaintiff 
in this oase. Ihe deiendant is the person 
who receives an eight annas share of tbe 
revenues of the village, but it seems he has 
never paid any portion of the oost of these 
two Pagis, and the plaintiff wishes to re. 
cover from the defendant half their oost. 
This claim opens up a very wide held of 
dispute, and there are a great many 
matters whioh seem to me to be matters 
of great difficulty about whioh I do not 
propose to say anything at all in this 
judgment, beoauce tbe Court of first appeal 

the Joint Judge of Ahmedabad, has wrongly 

disposed of the matter on a preliminary 
point. So the appeal will have to go 
back to be reheard de noio and w deoided 
on its merits. 

e 

The original Court deoided in favour 
of the plaintiff and the defendant appealed. 
The Judge in appeal was led to suppose 
that unless it was shown that the District 
Magistrate had power to appoint I’agis 
in villages of this kind, the plaintiff’s 
claim must fail. He found that tbe Dis- 
trict Magistrate had not such power and 
consequently he allowed the appeal and 
dismissed the suit. 

It may be that the Judge was quite 
right in his assumption that if it was 
shown that the District . Magistrate had 
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not power to appoint Pagis, then the 
plaintiff’s olaim mast fail I do not, how- 
ever. at present quite follow why this is 
bo; and I am unable to agree with the 
Joint Jadge that this is shown. The case 
was dealt with as if the Village Polioe 
Ast (Bom. Aot VIII of 1867) was the 

law whioh governed the matter, and I will 
take it on that basis; although inciden- 
tally I may mention that I am not at 
all certain that the correct law is not to 
be found in the Gujarat Talukdara* Aot 
(Bom. Aot VI of 1888), particularly eeotions 
5 and 30 of that Aot. 

However I will now revert to the basis 
on whioh the matter is dealt with in the 
lower Court. The Joint Judge came to 
the conclusion, on a perusal of Bombay 
Act Vlll of 1867, that it was dear that 
the District Magistrate! had no power to 
appoint Pagis. The argument very briefly 
is as follows. The Village Polioe Aot 
provides for the administration cf village 
Polioe. It provides speoifloally for the 
appointment of Patils. It reoognises the 
existence of a village establishment or 
village servants, and this village establish- 
ment is by section 9 placed under the 
control of the Polioe Patil for the per- 
formance of Polioe duties. It is argued that 
beoause there is no specific provision for 
the appointment of what is called the village 
establishment, that no appointments to 
the village establishment are provided for 
by the Aot. As regards Vatandar village 
servants undoubtedly this is eorreot. The 
appointment of Vatandar village servants 
is provided for by the Hereditary Offices 
Aot. Whether the Village Polioe 
Aot contemplates appointments of non- 
Vatandars to the village establishment is 
a matter whioh could only be determined, 
it seems to me, by reading the Aot itself 
in the light of a knowledge of the or- 
ganization with which the Act is intended 
to deal. It seems to me to be as futile 
to attempt to construe this Aot VIII of 
1867 without some knowledge of the or- 
ganization to whioh it relates, as it would 
be to attempt to oonstrue an Aot, we 
will 6ay, relating to electricity, without 
Borne knowledge of electricity. It is quite 
conceivable of course that the organization 
to whioh this Bombay Aot VIII of 1867 
relates is an organization whioh oxoludos 
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the appointment to the village establish- 
ment of any non- Vatandar village servants. 
If that were so, if the organization as it 
existed was an organization of that kind, 
an organization to whioh additions in the 
shape of non- Vatandar village servants 
were prohibited, then no donbt the Aot 
would b9 read, and rightly read, as con- 
ferring no power, indeed as exolqding the 
power of appointment of village servants of 
that kind. But if as a fact the organization 
did contemplate, and did in praotioe comprise 
the appointment of uon-Vatandar village 
servants, we will fay for the sake of example, 
by the l Patriot Magistrate, then I should 
unhesitatingly oonstrue the Aot as not 
excluding, but as contemplating, suoh ap- 
pointments; for that would come under 
the head of the administration of the or- 
ganization. It is, therefore, primarily a ques- 
tion of evidence as to whether the organi- 
zation did exolude or did include the appoint- 
ment of village servants of this kind, that 
ip, non Vatandar village servants. The Joint 
Judge has not dealt with it as a matter of 
evidence. The only evidence relating to the 
point whioh has been brought to our notice 
is a Resolution of the Government, Exhibit 
387. This Resolution oontains a letter by 
one of the Commissioners to Government, 
from whioh it appears that appointments of 
non Vatandar village servants were undoubt- 
edly made. The only point whioh at that 
time steins to have excited doubt was 
whether, when such appointments were made 
for Polioe purposes, they should be rrade 
by the Distriot Superintendent of Polioe 
or by the Distriot Magistrate. Therefore, 
such evidence as there is does indicate 
that the organization of the village was an 
organization which included the appoint- 
ment of non-Vatandar village servants. 
Therefore, it seems to me that the deci- 
sion of the Joint Judge was wrong. I 
cannot accept his interpretation of the 
Village Polioe Aot, because it is not shown 
that the organization to whioh that Act 
relates is an organization of the kind which 
the Joint Judge assumed. Such evidence 
as there is indicates that it. was not an 
organization of that kind, Therefore, it 
seems to me inevitable that the decision 
of the Joint Judge must be set aside as (having 
been arrived at erroneously on a preliminary 
point, and that the appeal muefc be re- 
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manded to be dealt with anew. The oosts 
of both Ooarts will be costs in the appeal. 

Decree tel aside; 
Oate remanded . 


LAHORE HIGH COURT. 

Civil Revision Petition No. 99 or 1920, 
(Originally Civil Appeal No. 1442 

op 1919.) 

February 2, 1920. 

Present: — Mr. Justice Broadway. 

RAM JAS — Petitionee 
i entis 

CHANI, MINOR, through Musammct 
CHHOTI AND OTBEB8 — RESPONDENTS. 

Guardians and Wards Act ( VIII of 189CJ, 88 34, 

47,48 — Order directing guardian to pay into Court 
balance due from him— Appeal, whether lies — Revision. 

No appeal lies against an order calling npon a 
guardian to pay into Court the balance due from 
him on settlement of the accounts of the minor's 
property. 

Orders under section 34 of the Guardians and Wards 
Act are open to examination by the High Court on 
the revision side. 

Petition for revision of the order of the 
District Judge, Hissar, dated the 20th May 
1919. 

Lala Jagan Nath , for the Respondents. 

JUDGMENT. — On the 9th of June 1916 
Ram Ja9 was appointed the guardian of 
the property and person of Chani, son of 
Sukh Ram, minor. On the 24th June 1918 the 
minor's mother, Musammat Jiwani, moved the 
Court asking that Ram Jas be called upon 
to render an aooount of the minor's pro* 
perty and, acting apparently under section 
34 (e) of Act VIII of 1890, the learned 
Distriot Judge directed Ram Jas to hie his 
accounts. This Ram Jas did on the 10th 
Maroh 1919 and in his accounts showed 
that for two years the inoome of the 
minor’s property bad been Rs. 12d 2 and 
after deducting neoessary expenditure for 
revenue, e l e., he showed a balance in hand 
of Rs. 107*5 3. The learned Distriot Judge, 
however, appointed a local commissioner to 
make a report as to what the income of 


the property for the two years should be. 
The local commissioner reported that he 
estimated the total ineome for that period 
to be Rs. 1,906 of whioh one-third should 
go to the minor. The sum arrived at by 
the loeal commissioner was Rs. 635 5*3. 
To some extent the local commissioner's 
report was supported by the patteati. The 
learned Distriot Judge, however, considered 
that the least income derivable from the 
minor’s property for that period must have 
been Re. 300 and deducting Rs. 18 on 
aooount of revenue Ram Jas was direoted 
under sestion 34 (d) to pay in the sum of 
R 9 . 282, and for the future it was ordered that 
the minor shonld live with bis mother who 
was to be paid Rs. 5 a month for the minor’s 
maintenance. 

Against this order Ram Jas has eome 
np to this Court. Lala Jagan Nath on 
behalf of Musammat Jiwani eontended that 
no appeal was allowed by seotion 47 of 
the Aofc from the order passed under seotion 
34 and by virtue of section 48 of the Aot 
the order was final. It seems that this 
contention is correct and that no appeal 
lies but crders under section 34 would be 
open to examination by this Court on the 
revision side. 

In the present case it seems to me that 
Ram Jas had really nothing to complain 
of. It is not clear exactly how the sum 
of Rs. 300 was arrived at, but that 6um 
is less than half of the figure given by 
the looal commissioner. I see no occasion 
to interfere and dismiss this petition. 

I draw the attention of the learned 
Distriot Judge to the necessity for insisting 
on regular acocnnta. To call for accounts 
after a period of two years is obviously 
unsatisfactory, and in the present case it 
seems to me that it would be advisable to 
insist on the guardian filing the aeoounts ' 
after eaeh harvest. 

Petition dismissed , 
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MADRAS HIGH COURT. 

Secoj* d Civil Appb-l No. 1o45 of 1918. 

July 31, 1919. 

Present : — Mr Justioe Seshagiri Aiyar and 

Mr. Justice Barn. 

SRINIVASA AlYER— PbiisTiFF— Appel- 

l*at 

versus 

THIRUVENGADa MAISTRY and 

ANOTHER— Df FB'DanTS— R SP0'DH>T9. 
Hindu Law- Guardian of minor widow, alienation 
lu validity of— Reversioners, representation of- -Com- 
promise decree, whether hinds reversioners. 

Under the Hindu Law, the guardian o! a minor 
widow can exercise all the powers which the minor 
has and in alienating the minor’s properties it is com- 
potent to the guardian to convey not only the 
widow’s limited interest but also the absolute inter, 
est which, under certain circumstances, she can 
convey [p 5 W 9, col. .] 

Prima Jacie. any person, whether a limited owner 
or full owner, suing to recover property on the 
ground that an alienation thereof i3 invalid must 
be deemed to act for the benetit of the estate and 
not for his personal benetit. ;_p. 5 9, col 2 ] 

A compromise decree in a suit by a widow 
against an alienee stands on no higher footing than 
a conveyance by her and unless it is shown that 
it has all the elements of a valid nlienation by a 
limited owner, it is not enforceable against the 
reversioners [p. 69‘,col I.] 

(Authorities reviewed.) 

Seoond appeal against the deoree of the 
Temporary Subordinate Judge, Taojore, in 
Appeal Suit No. 17J of 1917, preferred 
against the deoree of the Court of the Prinoipal 
Dietriot Munsif, Tiruvalur, in Original 
Suit No. 113 of 1915. 

FACTS appear from the judgment. 

Mr. K. V. Krishnaswamy Aiyar, for the 
Appellant. — The reversioners claim under 
the last male holder and so oannot be bound 
by a widow entering info a compromise. 
A Hindu widow’s powers regarding the 
estate are restricted, except that she may 
enter into a family settlement or make 
an alienation of property for striot necessity. 
R ijlakshmi Dasee v. Ralyayani Dasee (1). 
She has no power to enter into a compromise 
with strangers. If she does, the reversioners 
are not bound as she is not the person 
from whom they olaim. 

Viewing the compromise as an alienation, 
striot necessity ought to have b°en found. 
A finding of benefit will not suffice. The 
law has been enunciated in Ralakshmi 

Datee v. Kotynyani Dassee (1), Bhogaraju v. 

( 1 ) 12 Ind, Cas. 464*, 38 0. 039. 


Adapalli Seshnyya (2), Kanhai Lai V. Brij 
Lai (3), Rhunni Lai v. Gobind Krishna 
Namin (4’, Amrit Nnr-iin Singh v. Goya 
Singh (5), Hiran Bibi v. Sohan Bili (h), 
which explains Rhunni Lai v Gobind 
Krishna Rarain (4). See also Sheo Narain 
Singh v. Khurgo Koerry (7), Rangarayudu 
v. herayya Sastry (8). 

if the alienee derived bis title from the 
limited owner, the transaction would be 
bd alienation; that is not the case in a 
family settlement where the tide is derived 
direot from the last male holder. Khunni 
Lai v. Gobind Krishna Ramin (4). A 
deoree on the compromise would bind the 
reversioners only if the contract to com- 
promise wonld bind them. Bht.garaiu v. 
Adapalli Seshnyya (2). It is only an 
adjudication alter a fair oontest that would 
be binding on the estate and so the 
reversioners also. 


Messrs. T. R. Ramachandra Aiyar and T, B. 
Krishnaswamy Aiy ir for the Respondents. “ 
There is no principle underlying the 
proposition that a widow’s powers 
vary with the persons with whom she 
has to deal. The mere fact that rever- 
sioners join with her in what is oalled a 
family settlement” oannot enlarge the 
powers of a widow. The powers of the 
tcamavan of a Malabar tarw id, the mana- 
ger of a Hindu family and an exeoator under 
a Will are analogous in this respect. The 
ob-ervation in Bhogaraju v, Adapalli 
Beshayya (.<$) is a pure obiter dictum. Tha 
rights of a reversioner are only in theory 
until the death of the widow and so be 
is on no better footing than a stranger. 

[SesHAGiRi Aiyak, J. — Family settlements 
are favoured by Courts because family 


(2) 12 Tnd. Cas. 123 ; 3i M. 660; 10 M. L. T. 179. 

(3 47 Ind Cas 207; 40 A. **87; 22 U. VV. N 914; 8 L- 
2U; 24 Al. L. T 236; 65 M. L. J. 459; ,8A r Ii -T'- 
V (19.* > M. W. N 709; 2* C. L. J. 394; 6 P. L. W. 
4 ,; 20 Pom. 1-, R. 1**4'; 45 I. A. 118 (P. C.). 

4) 10 Ind. Cas 477; 33 A 3 6 (P. CJ; 15 \ JS*. 

5- 8 A. L J. 552; 13 C. L. J. *75; 13 Bom. L. R 4-7, 
k L. T. 25; (1911) 1 M. W.N. 432, 21 M. L. J- 

5: 38 I. A- 87. ,« r 'T 142: 

• 6) 44 Ind Cas. 40S; 45 C. f 90 J ^3 M. L _T. p 

C. W N 409; 27 n. L. J. 296; 34 M. L. J. 498- 4 
W. 221; 1* A. I,. J- 265; (1918) M. V V N -3 -ft 

. 681; iO Bom L. R 4» I. A. 3"> ( . • • ^ 

i 6 - 21 Ind Cas SO*. 27 hi. L J. 14 * 18 0. W. * 

9: l L W . 64 < P.O.). 

17) 10 C L. R. 337- . - r m w 810; 2 I/- 

[8) 83 Ind. Cas. 937; (1915) M. W.N.Biui 

, 1025 , 
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interests are presumed to have been 
properly oared for.] 

Bat the widow’s powers oannot be 
taken to have been enlarged beyond what 
is allowed by law. The only logioal posi- 
tion oan be that a widow has no power 
to enter into either or has power to 
enter into both. This view has been held 
in Mohendra Nath Biswas v, Shamsunnessa 
Khatun (9) after the exposition of the 
law by the Privy Cocnoil in Khunni Lai 
v. Qohind Krishna Narain (4). This was 
followed in Ham Sumran Prosad v. Shyam 
Rumari (10). The point was not decided 
in Rar.garayudu v. terayya Sastry (8). The 
case-law on the points is digested in 
Upendra Nath Bose v. Bindeshri Prosad 
(11). The only test is whether the aot 
of the wfdow is hona hde. The finding is 
that it id and that it is in the best 
interests of the estate. This test is laid 
down even in Rajlakshmi Dasee v. Katyoyani 
Dasee (1). ' And the length of time is a 
material oiroamstanoe. The question of 
necessity oan arise only if the compromise 
were considered as an alienation. A settle- 
ment of a dispute or doubtful olaim is 
not an alienation. Was there a contest 
or not and was it a proper aot of the 
widow in compromising ii? I submit that 
the question of necessity does not arise at all. 

Mr. K r V. Krtshnaswamy Aiyar britfly 
replied. 

JUDGMENT.— The short faots of the 
oase are these. One Swaminatha Aiyer, who 
was the last male owner, died in 1859 
leaving a junior widow Annapurni and his 
mother Kuppaohi Ammal. Knppaohi Ammal 
managed the property as the guardian of her 
daughter- in law. While doiDg so, she 
alienated certain properties in favour of the 
defendants’ predecessor in title. On becom- 
ing a major, Annapurni brought a suit to 6et 
aside her mother-in-law’s alienations. A 
decree on compromise was passed (Exhibit 
K), by which the alienees were given oeriain 
properties absolutely and the remainder were 
given to Annapurni. She died in 1909. 
The present suit is brought to recover the 
property from the alienees. 

(9) 27 Ind. Can. 954; 2i C. L. J. 157; 19 0. W. N. 
1260. 

<10; 47 Ind. Cas. 697 

(II) 32 Ind. Cas, 468; 22 C. L. J. 452; 20 C. W. N. 

210 . 
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There is no evidence, and naturally there 
oan be none at this distance of time, as to 
the oiroumstances which led to the com- 
promise. The Courts below have held that 
the compromise was binding on the rever- 
sioners. Mr. K. V. Krishnaswami Iyer 
addressed to us a very exhaustive argument 
on that and two other questions. We may 
very shortly deal with the two subsidiary 
questions. The learned Vakil contended that 
a guardian of a minor widow in alienating 
property oan only convey the ordinary limit- 
ed interest possessed by the widow and 
net the absolute iuterest which, under cer- 
tain circumstances, she oan oonvey, and that 
consequently by the compiomise nothing 
oan pass to the alienees but a widow ’s in- 
terest. We are unable to aooept this con- 
tention. The guardian of a minor oan 
exercise all the powers which a minor has, 
and there is no ground for suggesting that 
the guardian intended to exercise the smaller 
rights and not the larger rights which her 
ward possessed. The second point was that 
the mere production of the compromise 
deoree would not show that Annapurni in 
challenging the alienation was acting in the 
interests of the estate. We see no foroe in 
this contention. Prima facie , any person, 
whether a limited owner or full owner, who 
wishes to reoover property on the ground 
that an alienation is invalid must be taken 
to have put in issue the rights of the estate 
to reoover the property. The limitation 
suggested by the learned Vakil that Anna- 
purni might have atten pted to contest the 
alienation on grounds personal to herself 
seems far fetohed. In our opinion her ao- 
tion in questioning the alienation of her 
mother-in-law must; be regarded as having 
been done for the benefit of the estate and 
not for her personal benefit, 

Now oomes the very important question 
which was fully disoussod before us. Tne deci- 
sion in Katama Natchter v. Rajah of Shiva- 
gunga (l 2) is the foundation tor the rule of 
law that a deoree cbtained honestly against 
the contesting widow will bind the rever- 
sioners. The proposition enunciated in that 
oase has been re affirmed by the Juaioial 
Committee in a number of oases. Amrit 
Narayan Singh v. Qaya Singh (5), Kanhai 

(12) 9 M. I. A. 639 at p. 604; 2 W. R. P. C. 31: 1 
Suth. P. C. J. 520; 2 Sar, P. 0. J, 25; 19 E, R, 843. 
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Lai v. Brij Lai (3) and lastly Risal Singh 
v. Balwant Singh ( 43 ), In all these oi«es 
the deoree was passed after a fair contest 
in Coart. In none of them was there a 
compromise deoree. From early times, the 
Courts in this country have held that a 
deoree to which the widow has only con* 
seated and which was not passed after 
contest cannot be placed on a higher footing 
than a contract or alienation by her. In 
Sheo Narain Singh v. Khurgo Koerty (7) 
this principle was enunoiated, and also in 
Rajalakshmi Dasee v. Katyayani Dasee (1) 
by Mr. Justice Mukerjee after an elaborate 
discussion of the case-law on the point. 
In Sant Kumar v. Deo Saran ( 14) Mr. Justice 
Mahmood reviewed the oase law on the 
point and came to the same oonolusion. In 
3 tram v. Yeerbii (15) the same view was 
taken in Bombay. In Madras, Justices 
Benson and Sandaram Aiyar expressed the 
Bame opinion, although it was obiter dictum 
in Bhogaraiu v. Adapalli Seshayya 
(2). In Rangarayuiu v. Perayyi Sastry (8) the 
point was not decided though a finding was 
called for on the assumption that Bkogaraju v. 
Adapalli Seshayya (2) was right. In Appeals 
Nos. 40, 88 and 130 of 1914, the learned 
Chief Justioe and Mr. Jastioe Ayling have 
expressed the same opinion. On the other 
hand we have the judgment of Mr. Justioe 
Abdur Rahim whioh has been concurred in 
by Mr. Justioe Srinivasa Aiyengar in whioh 
a different view was indicated. In Calcutta 
very recently Mr Jastioe Mukerjee, who 
had stated the law very elaborately in 
Rajlakshmi Dasee v. Katyayani Dassee (1), 
appears to have changed his view. In 
Mohendra Nath Biswas v. Shamsunneasa Rha • 
tun (9) the learned Judge seems to have 
been influenced by the recent decision of 
the Judicial Committee in Risal Singh v. 
Balwant Singh 03) in holding that a compro- 
mise deoree is on the same footing as a con- 
tested deoree. Bat in Risal Singh v. Balwant 
Singh{lS) there was no compromise deoree, but 
a decree after contest. The Patna High 


(13) 48 Ind. Gas. 653, 40 A. 693; 28 G. L. J. 519; 24 

M. L. T. 96i{9L. W. 62; 23 0. W N 326; (1919 M. 
W. N. 155; 86 M. L. J. 697; 21 Bom. L. R 611} 45 I. 
A- 168 iP. 0.).' - 

(14) 8 A. 385, A. W. K. (1886) 129. 

(15) 5 Bom. L, B. 885, 


Court in Bam Sumran Prosad v. Shyam Ku- 
mar i (10) apparently agree with the later 
view of Mr. Justioe Mukerjee. Jn this state 
of authorities and as there is no direct 
pronouncement by the Madras High Court 
we have deemed it expedient to examine 
the principles on whioh this question should 
be decided. 

Mr. Ramaohendra Iyer contended that, as 
the Judicial Committee have in more than 
one oase held that a compromise decree 
whioh operates as a family settlement is 
binding upon the reversioners, there is no 
reason for not giving to a consent deoree 
in favour of alienees the same effect. Khunni 
Lai v. Oobind Krishna Narain (4) and Upendra 
Nath Bose Bindeshri Prosad (11) are instances 
of family settlements based on compromise. 
In our opinion, there is a vital difference 
between family settlements based on com- 
promise and decrees on compromise in favour 
of alienees. As was stated in the well- 
known oase of Stapilton v. Stapilton (1>) and 
restated in Williams v. Williams (17), the 
reason for looking with favour on family 
settlements is that they are calculated to 
bring peaoe to the family. 

There are numerous oases in England in 
whioh Courts have treated family arrange- 
ments with special favour. In India, the Judi- 
cial Committee enunoiated the same view long 
ago. It is not only the necessity of bring- 
ing peaoe into the family that is to be 
considered in a family arrangement, but 
considerations whioh are not germane to the 
enforcement of legal rights are often taken 
into aooount in allocating properties under 
it. The sanotity of an individual, the pres- 
tige and usefulness of one member of the 
family in augmenting the family property, 
although it be with the family funds, family 
traditions, which, though not legally enforce- 
able, are held binding on the conscience of 
the members and other considerations of a 
moral rather than of a legal character, which 
a Judge should not take into account and 
whioh the oounoil of the family alone is 
best fitted to deal with, often weigh in * 
family settlement. But in a case of aliena- 


(16) H789) l WV ft T. L. 0. (7th Ed.) 223 atp 
234, l Atk. 2: 26 E. B. 1. 

U7M1S66 2 Oh- App. 294; IQ L. T. 42; M UL 
Oh. 230; 15 W. B. 657. 
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tion to a stranger these considerations have 
absolutely no place; ordinarily, the widow 
and the alienee would not be efficient substi- 
tutes for a Judge in deciding whether the 
estate should be burdened with the obligation 
or not. Certainly the reversioner should 
not be expected to aoquiesoe in a decision 
arrived at by persons who would prima facie 
not be interested in safeguarding his inter- 
ests. Therefore, it stands to reason and 
equity that, when a widow agrees to give up 
certain rights of the family to alienees, the 
reversioners should demand that it should be 
proved that it was neoessary or expedient to 
have given up those rights in the interests of 
the estate, it is for that reason that it has 
been held in the decisions to which we 
have m^de reference that the consent given 
by the widow should not be placed upon a 
higher footing than a conveyance by her. 
Further, to a judgment given by the Court, 
the unbiassed mind of the presiding officer 
is applied, whereas the Court is bound, un- 
less the agreement contravenes public 
polioy or principles of a like nature, to sanc- 
tion the compromise. The basis of a consent 
decree is an adjustment out of Court by the 
parties. The consent decree, therefore, ap- 
proximates to a second alienation by a widow 
i a the light of additional oironmstanoes, it 
may be. Nonetheless, in essence, it is the 
result of her judgment and not that of an 
impartial tribunal. In our opinion, there- 
fore, the observations to be found in the 
judgment of the Madras High Court on this 
question and the opinion expressed by 
Mr. Justice Mukerjee in the earlier oases 
as well as the decisions in Sant Kumar 
v. Deo Bar an (14) and Jeram v. Veerbai 
(15) ipuBt be regarded as having taken 
the sounder view on this question. There 
is no deoision of the Judioial Committee 
which takes a different view. In our opinion 
the argument of Mr. K. V. Krishnaawsmy 
Iyer that, unless it is shown that a compro- 
mise has the elements of a valid aliena- 
tion by a limited owner, it is not enforceable 
against the reversioners, shonld be aooepted. 

Having stated the law on the point, we 
shall examine the findings of the lower Appel- 
late Court with reference to the above conclu- 
sion, In paragraph 16 the Subordinate Judge 
says:-— ‘For the foregoing reasons 1 am of 
opinion that the compromise in Original Suit 
No. 220 of 1870 was entered into by Anna- 


purni bona He and in the best interests of 
her husband’s estate.” No doubt if we were 
sitting as a first Appellate Court we might 
have oome to the same conclusion. But the 
Subordinate Jndge has drawn attention to 
circumstances whiob, in his opinion, justified 
him in arriving at the conclusion he has stat- 
ed. One oiroumstanoe whiob has weighed 
with us also is the oonduot of the father of 
the present plaintiff in failing to impeaoh 
the alienation which has been outstanding 
for over 50 years. He knew that there was 
an absolute oonveyauoe to the alienee. The 
law gave him the right of contesting the 
alienation and of obtaining a declaration 
that it was not valid. He did not avail him- 
self of that right; it is unreasonable, after 
suoh a loDg time, that the alienees should 
be compelled to prove affirmatively that the 
compromise was brought about honestly and 
without any fraud on their part. We can- 
not say that there is no evidenoe on which 
the opinion of the Subordinate Judge can 
be based. We must, therefore, assume that 
the Subordinate Jndge has oast the burden 
upon the alienees and has oome to the con- 
clusion he has stated on an examination of 
the facts proved before him. We are bound 
to accept that finding. In the result the 
second appeal fails and is dismissed with 
eosts. 

m. c. P. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No 44 of 1917, 
October 21, 1910. 

Present: — Sir Norman Maoleod, Kt., Chief 
Justice, and Mr. Justioe Heaton. 
OHHOTUBHAI GOV1NDJI DESAI— 
Plaintiff - Appellant 
versus 

The SECRETARY of STATE fob 
INDIA— Defendant— Respondent. 

Limitation Act (IT of 1908), 8ch, T, A>i, 14—, 
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Bombay Land Revenue Code (Bom. Act V of lft 79_), 

.,7 Land leased by Collector —Collector declining 

to entertain claim - Suit for possession— Limitation— 
Terminus a quo. 

Article 14 of Schedule I to the Limitation Act 
operates to bar a suit to recover possession of 
lands forming a river bed leased by the Collector, 
unless brought within one year of the date of the 
Collector’s order under section 37 of the Bombay 
Land Revenue Code, declining to entertain such 

claim. 

In computing tho period of limitation for such 
a suit in a case where the Collector’s order was 
passed befoie Bombay Act XI of I9l2came into 
force, the terminus a quo is the date of that order. 

First appeal against the decision of the 

DLtriot Judge, Surat, in Sait No. 9 of 

1914. 

Mr. P. B. Shingne, for the Appellants. 

Mr. S. S. Katkar , Government Pleader, 
for Respondent No. 1. 

JUDGMENT. 

Macliod, C. J. — The plaintiff in this suit 
had been in possession of a piece of land 
measuring one acre and twenty-one gunthas 
on the bank of the Tapti river in the 
village of Katargam in the Surat District. 
He alleges that by reason of such ooou- 
panoy he has by law and usage the right 
of aooess to the river and to the use of 
the water of the river, and has a right 
to the aooretions by allavion, and that 
defendant No. 1 in derogation of his rights 
has leased out the land in suit for 6ve 
years to defendant No. 2, and that the 
2nd defendant has put up a wire fence 
on or about the 24th May 1912 which 
prevented the plaintiff from exercising his 
rights, and has thus oaused him a loss 
whioh he assesFed at Rs. 100. The 
Collector’s order is dated 16th July 1912, 
and purported to be made under section 
37 of the Bombay Land Revenue Code. It 
does not appear that the Collector had 
come to a oonolusion that the land leased 
to the 2nd defendant was alluvial land 
within the meaning of section 63 of 
the Bombay Land Revenue Code. Under 
that seotion: — 

“ When it appears to the Collector that 
the oooupanoy of any alluvial land which 
vests, under any law for the time being 
in foroe, in Government, may, with due 
regard to the interests of the public revenue, 
be disposed of in perpetuity, he shall offer 
tho prior right of occupancy thereof to the 
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occupant, if aDy, of the bark or shore on 
whioh such alluvial land has formed.” 

That is how the section ran in 1912. It 
has since been altered by Act IV of 1913. 

It is evident from the written statement 
that the Collector considered that the land 
in question was part of the river-bed and 
was fit for cultivation when it was not 
oovered by water, and that it had been 
let out from time to time as such land. 

It seems obvious, therefore, that aDy olaim that 
the plaintiff as occupant of land on the 
river bank had under seotion 6 1 to have 
alluvial land offered to him never arose, 
and he oould have do cause of aotion against 
the 1st defendant for letting out the 
land in the river-bed to another party. 
But it is also clear that the plaintiff, if 
he had aDy oause of aotion, was bound to 
set aside the order of the 16th July 1912, 
and under Article 14 of the Indian Limitation 
Aot-, he was bound to file that suit within 
one year. The order of the 16fch July 1912 
was passad before Aot XI of 1912 oame 
into force, and under seotion 11 of the 
B >mbay Revenue Jurisdiction Aot it is 
quite clear that time mast be held, as was 
held in another oase quite reoently, to run 
from the date of the order by the Collector, 
and not from the date of the final order 
whioh was made by the Governor in Oounoil 
on the 16th June 1913. I think, therefore, 
that the appeal must be dismissed with 
costs. 

Heaton, J. — I agree. It is quite plain 
from the plaint in this oa9e that what the 
plaintiff complains of is the aot or order, 
whichever it may be, of the Collector of 
the 16th July 1912. If that aot or order 
was oorreot, the plaintiff has no oause of 
aotion. If it was not oorreot, yet ft was 
an aot or order whioh requires to be set 
aside to enable the plaintiff to obtain relief. 

It was argued that it was ullra vires . But 
that argument has not been made good, • 
and cannot be made good, on the record 
before us. Therefore, the plaintiff only had 
twelve months from the 16th July 1912 
within whioh to bring his suit. Having failed 
to do that, his suit was rightly dismissed 
as being beyond time. 

Appeal dismissed. 
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CALCUTTA HTGH COURT. 

Ch.iMiNAL Hapskknck N». 86 op 1919. 

Jane 2 l M ! 9 

Preie t: - Mr. JnHiiae WalmeUy and Justice 
Sir Syed Shamsnl Hada, Kt. 

station master, ranaghat 

— Complainant 
versus 

HABUL SHEIKH — Accused. 

Railways Act (IX of >890\ *. l IS — Travelling 
without ticket — Denial by accused — Procedure. 

Where a person is charged under section IP of 
the Railways Act for travelling without a ticket 
and ho denies that he travelled by train, tho proper 
method of dealing with the case is to hold aii 
inquiry and take evidence as to his liability to 
pay and how much is payable by him. An order 
imposing a penalty without any such inquiry is 
bad in law. 

Reference under seotion 438, Criminal 
Procedure Code, by the Sessions Judge, 
Nadia. 

PACTS. — One Habul Sheikh bad accom- 
panied bis master to a Railway Station 
platform carrying the latter’s luggage. While 
the master was about to get into a train, 
a Railway tioket collector told him that 
be was not entitled to carry his unbooked 
luggage by the train. Bat the master, 
inspite of the tioket-oolleotor’s protest, got 
in l o the train with his luggage leaving his 
servant on the pla»form. The tioket* 
collector then demanded from the servant 
his fare from Goalindo, the Station from 
which the train originally started. On his 
declining to pay the fare the servant was 
oharged with an offenoe under section 113 
of the Indian Railways Aofc. The Sub- 
Divisional Magistrate of Ranaghat, who took 
cognisance of the case, imposed a penalty 
of Rs. 2 10 3 upon the accused and issued 
distress warrant for the same without hold- 
ing any enquiry into the charge against 
the accused. The Sessions Judge of Nadia 
referred the matter to the High Court 
under seotion 43d of the Code of Criminal 
Procedure and recommended that the order 
of the Sub Divisional Magistrate of Ranaghat 
imposing the penalty on the aooused' may 
be set aside. 

Babu Bir Bushan Dutti, for the Aooused. 

JUDGMENT.—For the reason given by 
the learned Sessions Judge, we set aside 
the order passed by the Snb-Diviaional 

28 


Magistrate oa the 1st April 1919, directing 
the Lsue of digress warrant for Rs. 2 10 3, 
and direst that the Magistrate do pass 
orlers ia accordance with law after taking 
evidence on the question whether the 
aooused was liable to pay and how muoh 
was payable by him. 

Order set aside. 


PATNA HIGH COURT. 

Criminal Rsvision No. 39 of 1920. 
Fdbruary 13, 1920. 

• S 

Present : — Mr. Justice Mulliok and Mr. 

4 

Justice Sultan Ahmed. 
RAMESHWAR DUSADH and others — • 

Petitioners 

versus 

EMPEROR— Opposite Part*. 

Criminal Procedure Code (Act V of 1898J, 8$. 12, 
110, 112, 115, 537 — Magistrate placed in- charge of 
sub-division, powers of, over remainder of district — 
Power to entertain Police report under s 110 respecting 
persons outside local jurisdiction — Order under 8. 112 
not accompanying warrant, effect of — Prejudice — 
General repute —Investigating officer, evidence of, 
whether admissible — Cross-examination of witnesses — 
Questions, disallowance of — Reasons to be recorded— 
Defence evidence, time for producing, grant oj. 

The mere fact that a Magistrate is placed in 
charge of n sub-division of a district is, in tho 
absence of anything to the contrary, no ground for 
holding that his jurisdiction over the area of tho 
district outside his local jurisdiction as a Magis. 
trate of the first class is curtailed, aud it is not 
illegal for such a Magistrate to take proceedings 
under section 1 10 of the Criminal Procedure Oode 
upon a Police report in respect of persons residing 
outside his local jurisdiction, irrespective of how 
the Police report came before him. [p. 597, col. 2.J 1 

Whore a copy of tho order made under section’ 
112 of tho Criminal Procedure Code does not accom- 
pany the warrant as required by section 1 16, but 
tho order is read over to tho person affected thereby, 
and there is nothing to show that, there was 'any 
prejudice, the omission to attach a ’ copy of the 
ordor to tho warrant • is a more 1 irregularity not 
fatal to the trial. -[p. 693, col. 1.] 

In'order to establisli general roputo for the pur. 
poses of section 110 of iho Cnmiuuf Pvocodwo Codg 
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tho evidence of the investigating Police Officer is 
inadmissible and irrelevant. [p. 598, col 1.] 

Where in cross-examining a witness for tho 
prosecution questions are disallowed by the Court 
on the ground of irrelevancy or on other grounds, 
the evidence should show what the questions are 
and the reason for disallowing them. [p. 598, col 2.] 

Where a large number of witnesses are examined 
for the prosecution, the accused is entitled to a 
reasonable interval for considering what evidence 
he should produce by way of rebuttal. A demand 
of two days’ time for this purpose is not unreason- 
able. [p. 598, col. 2.1 

Criminal revision again9t the order of 
the Officiating District Magistrate, Bhagal- 
pnr, dated the 13th Deoember 1919, dismiss- 
ing the appeal of the petitioners against the 
order of the Sub Divisional Magistrate, 
Madhipura, dated the 27th Ootbor 1919, 
ordering the petitioners under seotions 
110 and 118 to give seourity by executing 
bonds. 

FACTS of the case appear from the 
judgment of Mulliok, J., and the order of 
the District Magistrate passed in appeal 
which was as follows: — 

“The first point that I have to deal with 
in this oase is a point of law. It is con- 
tended that the Sub- Divisional Magistrate 
of Madhipura has no power to try oases 
outside of his own Sub Division. It is 
clearly laid down in seotion 12, Criminal 
Procedure Code, that every Magistrate’s 
jurisdiction and powers extend throughout 
the district to which he is posted exoept 
as otherwise provided by suoh definition,” 
t.e., by the definition of the looal area in 
wbioh he may exercise his powers. The 
order appointing Babu Manmotha Nath Sen 
to have obarge of the Madhipura Sub- 
Division oonfers upon him the powers of a 
Sub Divisional Offioer for that Sub Division 
only. It does not appear to me to limit 
his jurisdiction in respeot of his ordinary 
powers. His jurisdiction as in the oase of 
every Magistrate posted to the district 
extends throughout the district. He has 
been duly empowered to try oases under 
seotion 110, Criminal Procedure Code, vide 
Quarterly Civil List, If, however, there are 
any doubts of his jurisdiction outside his 
Sub-Division, the difficulty is removed by 
seotion 192, Criminal Procedure Code, which 
empowers the District Magistrate to transfer 
any oase to any Magistrate subordinate to 

him. 


There is plenty of evidence of association 
and of the character of the aooused. 

The faot that some of them have been 
acquitted in a daooity case does not help 
them mnoh. The acquittal does not mean 
that the daooity did not take place and 
does not help those who were not tried. 
Moreover, there are many other oases m 
which eaoh of the appellants was suspected. 

The faot that the appellants were 
su9peoted in these oases does not depend 
merely on the lists of oases furnished by 
the Police. Reasons for the suspicion are 
given in the depositions, some of which 
I have detailed above. 


It has been argued that the appellants 
have only recently begun to be suspected 
in oases. The evidence, however, shows 
.that some of them began to be suspected 
in 1905, some in 1914. But the real 
answer to this argument is that the 
alarming outbreak of daooities which led 
to the institution of this and a number 
of other similar case3 began only in 1918. 
It is doubtless the result of a prolonged 
period of high prices and hard times whioh 
culminated in the famine of 1919. It is 
probable that this gaDg was formed in 
1918. That a gang has been formed was 
admitted by Hakru Jolaha and Santi Mar* 
kande. 

It is clear from seotion 114, Criminal Pro- 
cedure Code, that it is not necessary to 
serve a copy of the proceedings on a 
person who is present in Court. It is 
sufficient to read it out to him under 
seotion 113, Criminal Procedure Code. 

As there is evidence that the appellants 
all formed one gang they were rightly 
tried jointly. 

In short it has been amply proved that 
the appellants are habitual criminals, that 
they have formed themselves into a gang 
of robbers and that they are so desperate 
and dangerous that it is necessary that 
they should be ordered to give seourity for 
their good behaviour. 

I dismiss the appeal.” 


Mr. Oour Ohandra Pal, for the Petitioners. 
— (1) The whole trial is void, because 
the Magistrate who drew up proceedings had 
no jurisdiction over the petitioners, *h° 
did nob reside with in the looal limits of hie 
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jurisdiction, Sarat Ohunder Roy v, Bepin 
Ohandra Boy (1). 

[Soltan Ahmed J. — Bat this rating is 
against yon ] 

[Muluck, J. — Have the powers of the 
Magistrate been oartailed under seotion 124?] 
Their Lordships here sent for the 
Government notification appointing Baba 
M. N. Sen wbioh was to the effeot that 
the Looal Government appoints Baba 
M, N. Sen to be the Sab Divisional Officer 
of Madhipura,”] 

(2) Seotion 115, Criminal Prooedure Code, 
is imperative. The warrant “shall” be aooom* 
panied by a copy of the proceeding. Admitted- 
ly it was not done in this case. It is not a 
mere irregularity. It is an illegality, a viola- 
tion of the express and clear terms of the 
Statute as to the mode of trial and, there* 
fore, oomes within the Privy Council ruling 
of Subrahmania Ayyar v- King Emperor (2). 

(3) The joint trial of the petitioners 
under olauses (a) and (/) of seotion 110, 
Criminal Procedure Code, is illegal. Evidence 
of general repute oannot be used in pro- 
oeedings under clause (/). Emperor v. Nbpal 
Shikary (.3). 

(4) The Police Officer was allowed to put 
in a list of oases in whioh aooased were 
Buspeoted. This is clearly illegal. Bechai v. 
Emperor (4), Raham Ali v. Emperor 

(5), Jharia Dae v. Emperor (6). 

(5) The accused have been prejudiced 
because 

(o) General questions put by the pro- 
seoation to each and every one of the 
witnesses were to the following effeot: “Do 
you know aeons ad? What character do they 
bear?” And the general answer was that 
the aooased werh thieves, daouits, etc. In 
oross*examination such witnesses were 
asked whether they had seen them commit 
theft or barglary or had anybody who 
had seen them commit theft or barglary 
told them so, or whether it was that they had 


(1) 29 0. 389, 0 0. W. N. 552. 

(2) 25 M. 01, 11 M. L. J. 233, 3 Bom. L. R. 640, 
28 I. A. 267, 6 0. W. N. 808, 2 Weir 271, 8 Sar. P. C. 
J. 100 (P. 0,). 

(8) 2 Ind. Caa. 051, 13 0. W. N. 318; 9 0. L. J. 439; 
10 Or. L. J. 122. 

(4) 20 Ind. Oag. 153; 12 A. L. J. 937, 15 Or. L . J 

iOOe 

(6) 20 Ind. Gas. 231; 11 A. L. J. 491; 14 Or. L. J. 
407. 

(0) 22 0, W. N. (oxlviii) 148 note. 


heard from other persons that the aooased 
were thieves, etc., bat these questions were 
disallowed. 

(6) The prosecution examined 110 witnesses 
in two days and when the defenoe wanted • 
two days’ time to file a list of D. Ws., the 
Magistrate refused to grant this time. 
Sheikh Emtaz Ali v, Jagat Ohandra Banerjee 

(7) 

(6) The evidenoe on the reoord is 
inadmissible and not sufficient to establish 
charge under olaase (a) of seotion 110, 
no facts are mentioned by the P.Ws, to 
indioate their grounds of suspicion. Alep 
Pramanik v. Emperor (8). 

Lastly invites the attention of the Court 
to Nagireddy Koniareddy, In re (9), where 
all these points have been folly and elabo- 
rately discussed. 

Mr, Manoher Lall (Assistant Government 
Advocate), for the Crown.— 

(1) The Government notification is under 
seotion 13, Criminal Procedure Code. The 
powers of the Magistrate have not been 
curtailed and, therefore, under sestion 12, 
sub clause (2), bis jurisdiction extends 
over the whole of the District and the 
proceedings are in order. 

Sarat Ohandra Roy v. Bepin Ohandra 
Roy (1), cited by the other side, fully 
supports me. It is a converse case to this. 

(2) Non-compliance with the provisions 
.of seotion 115 is a mere irregularity, 

Suleman v. Emperor (10). 

The objeot of the seotion is that the 
aooased must know what is the oharge 
against them. Here the aooased knew 
before the trial what the proceedings against 
them were. The same learned Mukhtiar 
appeared on behalf of all the accused. 
Proceedings were read over to most of the 
aooased in Court under seotion 113, Criminal 
Procedure Code, before the trial began, 
and with regard to this the proceedings 
were read over to them along with the 
other aooased after the dose of the evidence 
of 70 P.Ws. 

(3) Ordinarily joint trial under olause 
(/) along with olause (a), seotion 110, 
Criminal Procedure Code, would be illegal, 

but in this case no evidenoe has been 

(7) I 0. W. N 813. 

(8) 11 0. W. N. 413; 6 Cr. L. J. 191. 

(9) 41 Ind. Oas. 990; 18 Or. L. J, 878; 41 M. 244. 

(10) 3 Ind. Oas. 774; U Bom. L. R, 7*0; 10 Or. 

, J- 376, 
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- led under clause (/): the aooused have 
been bound down under olause (/) on 
mere inference on the authority of the 
ruling in Wahid, Alt Khan v. Emperor 
(11) and Parasulla v. Emperor (12). 

(4) I oonoede that the evidenoe of the 
Police Offioer is inadmissible but the 
proseoution led other evidenoe also, e g. % the 
evidenoe of approvers. This objection, there* 
lore, is praotioally of no substance. 

JUDGMENT. 

Mcluck, J. — This is a petition on behalf 
of 1*. persons, who have been bruDd down 
under sections 110 ar.d 118 of the Code of 
Criminal Procedure and have been direoted 
to give seourity to be of good behaviour 
by the Sub Divisional Magistrate of Madhi* 
pura. 

The proceeding, whioh was drawn up on 
the 16th of July 1919 against the peti* 
tioners and 10 others, states that the peti- 
tioners are suspected to be habitual thieves 
and robbers and of suoh dangerous oharaoter 
that they oannot be permitted to remain 
at large.- The history of the oase appears 
to be this. In the Sadar Sub Division of 
the District of Bhagalpur a number of 
persons were arrested by the Polioe on 
charges of docoity. How many were to 
arrested in all and when, we cannot on 
the reoord before us determine, but it is 
alleged by the learned Vakil for the 
petitioners that a batch of 17 persons were 
arrested about the second week of January 
1919 and that they were kept in jail till 
the 26th of February, when there being no 
evidenoe of daooity against 14, the Magis- 
trate who has taken cognizanoe of the oase 
recorded an order releasing them on bail 
pending the submission of a report by the 
Polioe under seotion 110, Criminal Procedure 
Code. The remaining three were then 
tried for the substantive offence of daooity 
and were acquitted in June 1 9 i 9 of that 
offence. 

The 14 persons who were direoted to 
give bail oould not do so and it is alleged 
that they remained in oustody till the 2nd 
of April when the Magistrate, being no 
longer willing to detain them pending 

(J 1)110 W. N..789: 6 Cr. L. J. 1. 

• ( 12 ) 4 IncLCas. 10; 13 C. W. N. 244; 10 Cr. L. J. 

400 t • 


further aotion by the Polioe, direoted that 
they should b9 released on their own per 
sonal recognizance. Meanwhile, enquiries 
were being made by the Polioe and on the 
16th of June 1919 a report was submitted 
by the Polioe to the District Magistrate 
asking that the 27 persons should be called 
upon to give seourity to be of good 
behaviour. That report was made over 
by the District Magistrate to a First Class 
Magistrate in obarge of the Sadar Sub- 
Division. It was subsequently withdrawn 
from the 61e of this officer by the District 
Magistrate to his own 61e under seotion 
528, Criminal Procedure Code, and transfer- 
red under seotion 192 of the Code to the 
file of the Sub-Divisional Magistrate of 
Madhipura. 

The learned Assistant Government Advo- 
cate sugges's that the reason for this action 
on the part cf the Distriot Magistrate was 
that the file of the Sadar Sab- Divisional 
Officer wa9 congested and that it was more 
convenient for the Sub Divisional Magis- 
trate of Madhipura to dispose of the oase. 

On the 16th of Jaly 1919 the Sub Divi- 
sional Magistrate of Madhipura draw up 
proceedings under section 11^, calling upon 
the petitioners and the 10 other persons 
above mentioned to shew oause why they 
Bhould not be bound down. 

On the X 9 th of August 1919 the 
Sub Divisional Magistrate of Madhipura 
held Court at Bihpur, whioh is about 
one mile from the village or villages 
in whioh the petitioners reside. Op 
that date he read over the proceedings 
to 20 of the aoousEd who were present 
before him. The remainder did not appear 
till the 21th of September, on whioh date 
the trial of the whole of the 27 accused 
oommenoed. Twenty witnesses were e*r 
amined on that date at Bihpur, while on the 
25th the Sub Divisional Magistrate appears 
to have sat between 11 and 12 hours and 
examined 70 witnesses. 

It is alleged that after taking the 
evidence of the proseoution witnesses on 
that date be gave noi ice to the aooused that 
they should file lists of defence witnessed 
before 1 p. m. on the following day. It 
is also alleged that as regards 4 
of the petitioners now before us, namely 
Nos. 3, 5, 8, and 15, there had been au 
omission to ooipply with the provision 
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seotion 1 13, Criminal Procedure' Code, 
whioh requires that the pnoeeding 
drawn up by the Magistrate shall be read 
over to the aooused, and that the defect 
was remedied by the Court on the ‘25th 
of September. 

On the 26th of September the Court 
examined 20 more provocation witnesses and 
2 of the aooused who hal Bled lists of 
defenoe witnesses called two witnesses in 
their defence. Oat of 123 witnesses, who 
it seems had been brought to the Court 
in compliance with their request, 121 were 
given up by the learned Mukhtear con- 
ducting the case on their behalf. 

With regard to the remaining aooused 
the learned Magistrate was of opinion that 
their omission to file lists of the defenoe 
witnesses before 1 p. m. on the 26th was 
willful and made for the purpose of • 
causing vexation and delay, and he 
recorded an order declining to issue processes 
but giviog them permission to produce 
their defenoe witnesses, if they so pleased, 
on the next date of hearing, which was 
fixed for the 12th of October. 

It is to be explained that, in consequence 
of the Pajah holidays, the Criminal Courts 
were dosed from the 2?th of September 
till the 10th of October. Oa the 12*, b of 
October the learned Magistrate was unable 
to be present at Bihpur in oonseqoenoe of 
illness and he sent an order to the Polios 
to inform the aooused that he would hear 
the case and examine their witnesses, if 
any, at Madhipura on the 16ch. Tnere 
upon the aooused made au application to 
the learned Magistrate at Madhipura, urging 
that it wjuld be inoouvenint for them to 
bring their Pleader and witnesses to a plaoe 
which was at some considerable distance 
from their homes and requesting that the 
trial might be omtiaued at Bihpur itself. 
Thereupon the Magistrate fixed the 27th of 
October for the hearing of the case, The 
order sheet does not shew what was done 
on the 27th of Ootober, but we find that 
on the 28 ;h October he heard one prosecu- 
tion witness at Bihpur and pronounced judg- 
ment in tne case. 

The petitioners thereupon moved the 
District Magistrate in appeal bat without 
any suooess. They then came to this 
Court in revision and obtained an order 
for bail oq the 21st of January 19JJ. 


The first point raise 1 -by the Teamed' 
Vakil for the petitioners is that the Sab- 1 
Divisional Officer of Madhipura had no 
jurisdiction in the oase inasmuch as the' 
petitioners do not reside within the local 
limits of his Sab Division. It is also con- 
tended that the learned District Magistrate 
had no power to withdraw the P.dioe re- 
port from tH e Sub- Divisional Officer at the 
Sadar and to transfer it to the Sub- 1 
Divisional Magistrate at Madhipura. 

Theseomd point need not be considered if 
the Sab- Divisional Magistrate at. Madhi- 
pura had jurisdiction to take action apon 
the Poiloe report. Now this depends apon 
the Government notification appointing the 
Magistrate. We have ourselves seen the 
notification in question and find that the 
Local Government directed that the Magis- 
trate should have charge of the Madhipura 
Sab- Division without making any order 
restricting his general jurisdiction over the 
whole distint of Bhagalpur. Seo ion 12 
of the Code of Criminal Procedure makes 
it competent for the Looal Government to 
define the looal limits of the jurisdiction 
of a particular officer posted to a distriot, 
but subject to the limitations so placed the 
jurisdiction of that o finer is not affeoted 
over the whole distriot. Here, although 
the Magistrate was placed in oharge of 
the Madhipura Sab Division, there is nothing 
to shew that, h’s jarisiiocion over the area 
outside his jurisdiction as a M igistrate of the 
first class was curtailed. Therefore, no m itter 
how the Police report came before the Sub- 
Divisional Magistrate of Madhipura, that 
Magistrate as a Magistrate of the first class 
had jurisdiction to take proceedings under 
seotion 110 of the Code. We are fortified 
in this view by the deoision in Sav't 
OKundtr Roy v. Pepin Ohandra Roy (1) 
where it was held that an offijer in a 
Sadar Sub-Division oouli take proceedings 
under section 110 upon a Police report in 

respeot of persons residing outside his 
local jurisdiction. 

The next objection is that there oould 
not have been a joint trial of the peti- 
tionera in respeot of that part of the pro- 
oeeding which relates to olause ( f ) 0 f 
section liO. This may be oonoeded, bu^ if 
the petitioners have bean rightly bound 
down in respeot of that part of the pro- 
ceeding whioh relates to olause (a), the 
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order of the Sab -Divisional Magistrate mast 
hold good. 

The third objection is that a copy of 
the proceeding did not aooompany the war* 
rant as required by section 115 of the 
Code. The learned Assistant Government 
Advocate replies that although there was 
an omission in this respect, the irregula- 
rity has been cured by the reading over 
of the proceeding to the accused on the 
19th of August and the 25th of September. 

It does not appear that there was any 
prejudice, for the same learned Mukhtear 
who appeared for the petitioners to whom 
the proceedings were read over on the 
19th of August, conducted the trial on 
behalf of those to whom the proceedings 
were read over on the 25ih of Septem- 
ber. At most there was an irregularity, 
but having regard to the provisions of 
seotion 537 of the Code, in my opinion 
the irregularity was not fatal to the trial. 

The next obieotion is that the evidence 
of the investigating Polioe Officer reciting 
the oases in whioh the petitioners were 
suspected was inadmissible. This i a dearly 
correct, because in order to establish general 
repute for the purposes of seotion 110 
the evidence cf the Police Offijer was 
worthless and irrelevant. 

The two remaining objections are that 
the petitioners were prejudiced because 
they were not given sufficient opportunity 
of oross- examining the prosecution witnesses 
and of calling their own defence witnesses 
Now with regard to cross-examination it 
appears that there was fairly foil oross- 
examination in respeot of some of the 
prosecution witnesses, but that in respeot 
of others the learned Court disallowed 
questions which were in the nature of 
hearsay. What other questions were dis- 
allowed does not appear from his order, but 
it is said that they were material questions 
and that the petitioners have been grossly 
prejudiced. 

Having regard to the depositions whioh 
we have read, there is some justification for 
the complaint that the record is too sum* 
mary in the oase of many of the pro* 
seoution witnesses, and we think that it 
would be fairer to allow the petitioners 
to recall suoh of the proseoution witnesses 
as they wish for the purpose of cross- 


examination. If a question is disallowed 
on the ground of irrelevancy or on other 
grounds, the deposition should shew what 
the question is, and the reason for dis- 
allowing it. 

With regard to the complaint on the 
soore that defence witnesses were not allowed 
to be called, the faot appears to be that 
the Magistrate wa9 extremely anxious to 
finish the oase before the Pnjah Holidays, 
and for this reason be wished the peti- 
tioners to band in a list of their wPneesf.s 
before 1 p. m. on the 2oth September, 
so that the witnesses might be produced 
forthwith, and examined before the Court 
rose on that date. The Court was, as a 
matter of faot, at Bihpur till late on the 
26th, and it would certainly have been 
possible for the petitioners to have produced 
their witnesses before the Court left the 
place, but on the other hand it has to be 
borne in mind that no less than 110 
witnesses bad been examined for the pro* 
seoution and that the petitioners were entitl- 
ed to a reasonable interval for ooDsideriDg 
what evidence they should bring for the 
purpose of rebutting that evidence and a 
demand for two days’ time in the oir- 
onmstances does not appear to me to have 
been at all unreasonable. It ie also to be 
remembered that the petitioners had been 
kept in jail from the 26fch of Febroa-y 
certainly till the 2nd of April. There is 
reason for suspecting that some of them 
had ieven been kept in jail from the second 
week of JaLuary. Under what authority 
the order of the 26th of February re- 
leasing them on bail so that the Polioe 
should have time to work up a oaee 
under seotion 110, Criminal Procedure Code, 
was made, has rot been disclosed to us. 
The learned Assistant Government Advocate 
suggests that the petitioners may have been 
arrested under seotion 55 of the Code. 
If that was so, it is not understood why 
the petitioners were not proceeded against 
forthwith according to law, and what 
reason there was for detaining them in 
oustody till the eeoond week of April. 
The whole proceduie in this matter has 
been illegal, and on grounds of mere 
fairness it may be urged that if the pro- 
secution took suoh a loDg period in working 
up a oaee against the petitioners, they 
surely were entitled to some indulgence 
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in the matter o! preparing for their own 
defence* 

It has been strongly urged that the 
evidenoe, as it stands, falls short of that 
standard whieh is reqnired for aotion under 
seotion 117, Criminal Procedure Code. There 
is certainly some evidence whioh shews the 
grounds upon whioh the witnesses believed 
that the petitioners were habitual robbers 
and theives. On the other haod, there 
are a great many witnesses whose deposi- 
tions have been scantily reaorded and who 
oontented themselves by the bare statement 
that in their belief the petitioners were 
theives and robbers. We do not propose 
at present to discuss the quantum of evi- 
dence whioh would be sufficient for binding 
down a person on the ground of general 
reputation as to his being a habitual thief 
or robber, because the aotion whioh we 
propose to take makes it unnecessary at the 
present moment. We th'nk that the oise 
should be remanded to the District Hagis * 
trate, or to such other offioer as the Dis- 
trict Magistrate may choose, so that the 
petitioners may have an opportunity of 
cross-examining the prosecution witnesses and 
of adduoing evidence io their own defence. 
After the evidence has been so taken, the 
lower Court will certify the same to us 
and return the record We will then pro- 
oeel to dispose of this application for 
revision. But we desire to objerve that 
having regard to the irregularities on the 
part of the Court and the period for whioh 
some of the petitioners have already b9en 
detained in oustody, the District M igtetrate 
might well consider whether it would nob 
serve the end9 of justioe or the purposes 
of the administration if the bonds whioh 
the petitioners have been direoted to furnish 
were cancelled in accordance with the pro- 
visions of seotion 125 of the Code, or 
whether the term' of those bonds should not 
be reduced. Should the learned District 
Magistrate deoide to cancel the bonds, the 
further enquiry now ordered will be un- 
necessary and it will suffice to send to this 
Court intimation of the aotion which has 
been taken by him. The petitioners will 
surrender to the District Magistrate forth- 
with and he will no doubt consider the 
desirability of releasing them on bail pend- 
ing the enquiry, if any. The District 


Magistrate will return the record to this 
Court on or before the 6th March. 

Sultan Ahmbd, J, — I agree. 

Oase remand id. 


MADRAS HIGH COURT. 

Criminal Revision Cass No. 709 

op 1918. 

Criminal Revision Petition No. 572 

op *918. 

July 24, 1919. 

Pretent: — Mr. Justice Sadasiva Aiyar 
and Mr. Justioe Oigars. 

KALIAPERUMAL NAIDU — Accqjed 

— Petitioner 
vert us 

EMPEROR— Respondent. 

Madras District Municipalities Act (IV of 18S4J, 
ss.'263, 28D— Municipal servant authorised to prosecute 
— Prosecution in excess oj authority— Conviction, 
whether legal. 

Where a Munioipal servant is specially authorised 
to prosecute for one offence, ho cannot prefer a 
complaint abaut a totally different offence, and a 
conviction for such offence is illegal, [p. 600, col. 1.] 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1893, and 
under section 107, Government of India 
Ao h , praying the High Court to revise the 
judgment of the Court of tbe Sub-Divi- 
sional 1st Class Magistrate of Mayavaram, in 
Criminal Appsal No. 23 of 1918, preferred 
against the judgment of the Court of the 
2nd Clasi Bench Magistrate, Kumbakonam, 
in Summary Trial No. 128 of 1918. 

Mr. S . Subnmania Ai\,er, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

ORDER. — The aooused was tried and con- 
victed for having made building constructions 
after the expiry of the two month** time 
mentioned in the lioense issued to him by the 
Vice-Chairman. 

Several objections have been raised 
against the legality of the trial and oon- 
viotion, 

It is only necessary to deal with one 
of the objections, namely, that preferred 
under seotion 280 of the Distriot Munici- 
palities Aot (Madras Act IV of 1884), 
“No person shall be tried for any offence. 
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against the provisions of this Aot or of 
any bye-law made under seotion 255 
except upon complaint made by the Polioe 
or by the Municipal Council or by the 
Chairman or by a person expressly authorised 
in this behalf by the Municipal Council or by 
the Chairman.” 

In this case, this oomplaint, so far as it 
relates to the charge on which petitioner 
was tried and oonvioted, was made by a 
Municipal servant (the Sanitary Inspector), 
who was expressly authorised by the Chair- 
man to oomplain against the petitioner 
(see Exhibit F) only if the latter had 
encroached on Municipal ground deviating 
from the plan attached to his application 
Exhibit A for license, and (as we under- 
stand the Chairman’s order) for suoh devia- 
tion. 

The Sanitary Inspector was not expressly 
or even impliedly authorised to prefer 
a oomplaint about the petitioner’s having 
exceeded the time limit mentioned in hia 
license. 

We, therefore, set aside the proceedings and 
the oonviotion as illegal and direct the tine 
imposed to be refunded to the petitioner (if 
paid). 

M. C. P. 

Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No, 40 of 1920. 

February 11, 1 9 i: 0. 

Present : — Mr, Justice Jwala Prasad. 

Sheikh TINKOURl — Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ('Act V of » 899 ), ss. 210, 
43B 439 — Case triable by Court of Session— Magistrate, 
jurisdiction of, to discharge accused -Commitment 
ordered by District Magistrate— High Court, power of, 
to go into evidence and discharge accused. 

A Magistrate holding an inquiry in a case triable 
by a Court of Session is required, order seition * 
Criminal » rocedure « ode, to <ommitthe accused if 
be is satisfied that there are grounds for so doing, 
but if, after weighing the evidence and examining 
itt credibility, he comes to the conclusion that the 
ro*»cution case is improbable, and the evidence 


unreliable, he has jurisdiction to discharge the 
accused [p. 605, col. 2 1 

Where a 'District M agistrate, acting under section 
436, Criminal Procedure r'ode, disagrees with an 
ordt-r of discharge by a -Magistrate, and directs 
the commitment of the accused to the Court of 
Session, the High Court has jurisdiction to go into 
the evidence in order to ascertain whether the order 
of the District Magistrate is or is not justified 
and if it finds no justification for the order, it 
will direct the discharge of the accused [p. t05, 
col. 2; p 6C6, col. 1] 

Criminal revision against the order of the 
Distriot Magistrate, Parneah, dated the 3rd 
January 1920, directing the commitment of 
the petitioner to the Court of Serai to 
after setting aside the order of the Sab- 
Divisional Officer, Araria, dated the 22nd 
September 1919, 

* FACTS apntar from the judgment of 
the Deputy Magistrate whioh was as fol- 
lows: — 

“On the 1st of July last the informant 
Kicbalu Mandal of Pathia appeared at Polioe 
Station Palasi, at 9 a. m., with the village 
Chaokidar Mahaoand Hiri aod lodged infor- 
mation to the following effeo': — 

He is working for a ljng time with his 
cousin Rrjsam LU Biswas of Pathia and is 
living with him. The previous night he was 
sleeping with Asar6, Gopi, Misri Lil, Nafrc, 
Nakoni, Koohai and Sosti LU in the 
Baitak of Rasam Lai. Resam Lai with his 
wife and children were sleeping in the 
Haveli. After midnight the informant 
awoke on hearing the Sewat of “Jai Kali”. 
He saw 15 or 16 men coming. Some men 
entered the room and some remained out* 
side. The outside men snatched straw from 
the roof and litghted it by means of match 
and then lit 2 Masals which they had 
brought, with them, By the light he saw 
that the men bad Galpatias and had Lathis. 
Then he understood that they were daooits. 
By the light he recognized Tinkouri and 
Auji of Sbampur. Auji had Lathi and 
Tinkouri had Lathi and Masai. Then be ran 
out of the room through fear. He did not 
recognise aDy otherp. He went to the northern 
Tola and awrke Gopali, Premi, S fli and 
others and told them that d -coirs had 
oome to Resam Lai’s bouse and told them 
to go there. They began to so. Afterwards 
be also returned to Rasam L*»’t?door. He 
paw Bhikhan, Dukhan, Gjuri. G'pali and 
othets a'id Resam Lai at the door. So 
found that the look of the chest whioh 
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was in the Baitak was open and the look 
of the box in the same room broken. The 
aontents of the he x and the cheat were 
missing. The daooits had opened the 
ohest by a key. One key of the* daooits 
was found lying near the o est. A Ma^al 
was also found there. The daooits had 
looted whatever was in the ohest and box. 
The daooits had hit Nafrn Goala, a ser- 
vant of Resam Lai, on the head with Lathi 
and Nafra bad slight bleeding. After a 
while the Basti men went back to their 
respective houses. The informant oould 
not say what things had been removed by 
the daooits. His master will state about it. 
This morning Resam Lai had sent him to 
the Thana with the Chaukidar to lodge 
information. The other matters will be re- 
ported by Resam Lai, who oould not oome 
on aooonnt of pain on his log. 

After recording this information, the Sub. 
Inspector it appears questioned the Chaukidar 
and then went to the spot and took up investi. 
gation at the oonolusion of which, the two 
accused before me were sent up under section 
395. Indian Penal Code. The 2nd acoused Man 
Mohan Rai has not bean named in the first 
information report. 

Thirteen witnesses in all have been examin- 
ed before me. The witness Mahanand Chauki- 
dar was not sent up as a witness by the Police, 
so I have examined him as a Court witness. 

The prosecution oa6e as presented in 
Court differs considerably from the first 
information report. A complete statement 
of the proBeoution case as subsequently 
developed will be found in the evidence of 

P. W. No. 2, Resam Lai Biswas. His case is 
that be was sleeping in the Haveli with 
his wife and ohildren. In the Baitbk 
were Kaohalu, Nakoni, Nafro, Mieri Lai, 
Koobai, Bhikhan and Sosti Lai. After 
midnight Kachalu raised hue and ory 
"Dauro Ho Daoait Ghera.” Resam got up, 
he let out his wife and ohildren by the 
eastern passage and ran to the road on 
the north and stood some 20 or 40 cubits 
from his door. He saw 2 torohes at his 
door and 15 or 16 daooits. The daooits 
were shouting ‘ Pakro, Pakro”. He began 
to oall ont the Basti men. Premlal, Gopali, 
Ajab Lai and others, some k!5 or so, came. 
More men continued to come. The 
witness asked the men to oome with him 
and stop the daooits but nobody ventured. 


B*n 3 i and Jugti went ahead saying that 
they will 6eo who the daooits were. The 
daooits chased them from the house. They 
ran back where the witness and others 
were standing. They said that they had 
recognised Auji, Tinkonri, and Manmohan 
Rai. In the meantime more than 40 men 
gathered. They began to shout ont from 
the road. Then the daooits got out and 
proceeded sooth. They had 2 Masala with 
them. The witness oould not recognise 
any daooit. Alter the daooits left, the 
witness and others went to the Baitak and 
found the box and ohest open, and the 
contents riflsd. Some utensils, &s. t had 
been removed from the Haveli. After 
the examination of the rooms the witness 
notioed a Masai near a Kadam tree in the 
fields south-west, i.e. t towards village Sham- 
par. The witness went with 20 or 25 
men armed with Lathis towards the light. 
When they cams near the light they shouted 
out “Pakro Sala Log Ko.” The daooits put 
out the light and bolted. Then the witness 
and others returned to the witness’s door. 

the men sat at the door. There Nikoni 
said that he had reoognised Tinkonri, Auji 
and MaDmohan. Nafm said that he had 
reoognised Tinkonri. Nokai said that he had 
reoognised Tinkouri and Manmohan Rai and 
Misri Lai said that he had recognised Auji, 
Tinkouri and Manmohan Rai and Kokbari. 
Bhikhan said that he was night blind 
so he oould not reoognise anybody. In the 
moiniDg, the witness looked for Kaohalu 
and learnt that he was sleeping in his 
bouse. The witness called him. Kaohalu 
said that he had reoognised Auji and 
Tinkonri. The witness told Kaohalu to go 
to the Thana. He himself did not go as 
he had pain in his leg. Kaohalu went 
with Mahanand Chaukidar. This witness has 
not said when the Chaukidar came. Some 
witnesses have said that the Chaukidar oame 
after the party returned from the Bid ( vide 
cross-examination of P. W, .No. dj, and some 
witnesses have said that toe Chaukidar 
oame scon after the daooits left the house (vide 
oross fcXrtmiDation of P. W. No. 41, and some 
have said that the Chaekidar oame with the 
villagers (vide erf si-exam. nation of P. W. 
No. 5). The Chaukidar himselt says that he 
oame soon after the daooits had left. Ail this 
by way of parenthesis. We will proceed 
with the evidence of Resam Lai, After 
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Kaohalu left for the Thana the witness sent 
Jagti, Nekoni, Koohai and 4 or 5 others 
to the plaoe where light had been seen at 
night to see if anything had been left by the 
daooits. These men went and oame baok 
with 2 Masai stioks, 2 oloth bags, a bundle 
of rag wioks and some burnt papers, 
The withess made this over to the Sub- 
Inspector when the latter oame. Property 
worth Rs. 979-8-0 was stolen by the daooits. 

Now if this evidenoe is oompared with the 
seoond information report, it will by seen at 
a glanoe how the oase has been developed 
and improved upon. In the first plaoa the 
first information report is not free from taint 
inasmuch as the daooity having taken 
plaoe just after midnight and the informa- 
tion was not lodged before some 8 hours 
had elapsed. The Thana is only 3 miles 
from the plaoe of ooourrenoe. Re 3 am Lai 
is a Patwari who has grown grey in 
litigation; he certainly had no exouse for 
not sending immediate intimation to the 
Thana. No reasonable explanation has been 
offered of the delay. The evidenoe adduo- 
ed by the prosecution supports the story 
as subsequently developed by Resam Lai 
and in order to reoonoile it with the first 
information report Kaohaln is made to say in 
his evidenoe that after he left his Baitak on 
the arrival of the daooits, he did not re- 
turn to Resam Lai’s door again that night 
but went and slept in his house. He 
oame to Resam Lai next morning on being 
oalled by tbe latter, I have no hesitation 
in saying that the evidenoe given by 
Kaohalu in Court oontradioting and im- 
proving on the first information is unreli- 
able and unworthy of credit. The first 
information is a self-contained and complete 
story of what happened that night. Accord- 
ing to the first information report the 
informant returned to Resam Lai’s door after 
informing the villagers about the daooity. 
He found that the daooits had gone and the 
Basti men mustered strong. The Baeti men 
after seeing the condition of the Baitak, the 
rifled ohest and box went home. There is not 
a word in the first information reprrfc 
about the 2nd chapter of the prosecution, 
the seeing of the light in the Bad towards 
Shampur as subsequently introduced. Ap- 
parently this development was considered 
necessary to fasten the guilt on Tinkouri 
who lives in Shampur. The evidenoe of 


witnesses who came to support a false story 
stands self-oondemned. 

The evidenoe cf Mabanand Cbankidar is 
the list straw whioh breaks the baok of 
the prosecution camel. Thi3 witness, though 
a very important one, had been kept baok 
by the proseoution and was examined by 
me as a Court witness. Regain Lai’s 
house is in the beat of this Cbaukidar 
and the Chankidar was in Resam Lai’s 
Basti just after midnight” {tide his evi- 
denoe P. W. No. 13). I am quoting from 
hia evidenoe: I had been to Resam Lai’s 
Tola just after midnight. After that I went 
to my own Tola whioh is a mile from Resam 
Lai s. After awaking my Tola men I oame to 
my door and sat down at my door. After I 
sat down there was Halla at Resam Lai’s. 

I awoke my Basti men and ran to Resam 
Lai’s Tela, When I arrived the daooits 
bad left. I went to Resam Lai’s door. 
Rasam Lai was there. Basti men were 
coming and going. I did not meet Kachala, 
Bansi, Jogti, Nafru, Koohai, Nekoni and 
Misri Lai Biswas proseoution witnesses 
that night. When I reaohed one pahar of 
night remained. I met Prem Lai, who 
was returning home from Resam Lai’s plaoe 
as I was going there. I met him one Rasi 
from Resam Lai’s. Prem Lai told me that 
there was daooity at Rssam Lai’s. He did not 
tell me that aDy daooit had been recognised by 
anybody, I did ask him if any daooit had been 
recognised. He said no. Resam Lai told mo 
that there hed been a daooity in his bouse. 
He did not tell me that he had recognis- 
ed any daooit. He said that he oould not 
fay. So far as I oculd ascertain that 
night no daooit had been recognised. I 
questioned the men coming and goiDg. 
They said (bat they had not recognised 
aDy dacoit. I know that Kaohaln, Nekori, 
MLri Lai, Nafru and Koohai always sleep 
in Resam Lai’s Baitak. I ashed Resam Lai 
wlere were those men who used to sleep 
in hia Baitak. He said that they had run 
away somewhere through fear. Resam Lai 
did not tell me that after the daooity a 
light had been seen in the Bad towards 
Shampur, south-west and that he had 
gene there with the villagers and that the 
daooits left after putting out tbe light after 
Resam Lai and bis men had shouted out. 
The Thana is If Kosh from Resam Lai’s 
house, Resam Lai d& not tell' mo to go- 
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to the Thena immediately. From Resam Lai’s 
plaoe I went on my rounds again. I awoke 
Premi, Gtopali, Ajabi, Fautu Mandal. They 
all said that there had been daooity in 
Resam Lai's plaoe. They said that they did 
not reoognise any daooit. Nor had anybody 
told them of having recognised any daooit. 
After that I went home. It had beoome 
morning then. I immediately returned to 
Resam Lai and asked him to oome to the 
Thana to lodge information. Resam Lai 
said that he had pain in the leg as he bad 
fallen down and asked me to take Kaohalu. 
Resam Lai told Kaohalu to give what 
information he can and name those men 
he had recognised and that he and R9sam 
L'al will make 16 annas statement when the 
Suh-Inspeotor came. 1 went to the Thana 
straight from Resam Lai’s door with 
Kaohalu. Kaohalu told me on the way 
that he had reoognised Auji and Tinkonri 
among the daooits. I asked him why he 
did not oome and tell me at night. He 
said that he was frightened and was 
hiding himself in the louse. I asked 
Kaohalu if he had told any Basti men the 
names of the daooits reoognised by him. 
He said no. Kaohalu’s house is one Risi 

from Resam Lai’s.’ 

I have quoted from the evidence of this 
man at length, not only to shew that his 
evidence outs the grosni from under the 
feet of the prosecution s'ory but also to 
show the attitude of the prosecution in 
withholding an important witness merely 
because his evidence will not fit in with 
a story set up by them. The Court 

Sub-Intpeotor in cross-examination tried to 
disoredit the witness by suggesting that he 

has been influenced by the defence, an 
unworthy and baseless suggestion. The man s 
evidenoe fitsin with the first information with 
the exception of- the identification portion. 
Here too his evidenoe is highly probable. It 
is admitted by the prosecution that the 
Obaubidar did oome after the daooity and 
if] any man had really been identified, he 
would certainly have been named to the 
Ohaukidar and* the complainant’s party 
would have rushed off to the Thana, 
which was only 3 miles off, and given 
information and got the houses of the 
men searched. The faofc of the matter is 
that no one was identified that night and all 
bir so-tailed identifying witnesses were “bid- 


€03 


iog somewhere through fear.” Kaohalu’s 
subsequent improvement upon the first 
information report ehows that he is a liar 
and his identification of Tinkouri in the first 
information report is unreliable. The other 
witnesses who speak about indenti6oation 
are, as I have said above, quite unreliable. 
If they had actually identified anybody, 
they oould have said so to the Chaukidar 
that very night. They are all oreatures 
of Resam LU and oould identify any body 
at his order. It is somewhat ouricus that 
after the advent of the Inspector of Police 
on the spot a witness was fished out of 
Linga ( j mile from Pathia) and got to 
depose that he had seen Manmohan and 
others early in the morning of the 18th 
of July in the Bad and Manmohan had 
a Motri on his shoulder. This witness is 
Asiaf Ali (P. W. No. 10). He was examined 
at 7 p. m. on the 6th of July. To my mind 
it looks very muih like ‘creation’ of evidence 
for the purpose of oonviotion. 

It is nob necessary to deal with the 
various discrepancies in the evidenoe. The 
whole prosecution evidenoe is unreliable 
and unworthy of credit. It is agaiii3t 
probability. It will bs sheer waste of 
time to commit the accused to the Coart 
of Seesion on suoh evidenoe. The aooused 
are discharged under seotion 209, Criminal 
Procedure Code. As daooity has taken 
place the case will be entered as true under 
section 395, Criminal Procedure Code.” 

The order of the District Magistrate was as 
follows: — 

“in the lower Court two aooused, namely, 
Seikh Tinkouri and Manmohan Rai, were 
obarged with daooity. That Court after ex- 
amining prosecution witnesses has discharged 
the aooused under seotion 209, Criminal: 
Procedure Code, and I am new asked by 
the complainant of the oase in the lower 
Coart to set aside that order and to commit 
the two accused to take their trial in the Court 
of Session. 

2. It is argued that the lower Court has 
usurped the functions of the Sessions Judge 
in weighing the evidenoe of the prosecu- 
tion as he has done, and apart from this the 
estimate that the lower Coart has made of the 
value of :bat evidence is challenged as being 
inoorreot. 



INDIAN OASES. 


[192C 


C 04 

TINKOARI t’. EMPEROR, 

3. The learned lower Court has written a 
rather long order under section 2JJ, Criminal 
Prosedure Coda, and has gone into the 
details of the evidence vary fully. The 
daooity was committed about midnight and 
there is evidence of identification of Tinkouri 
at the time of occurrence by several neigh* 
hours and relations of the complainant 
(the exact number of parsons who are 
alleged to have identified the daooits is 
6). It follows, however, that unless there 
are very strong reasons for holding this 
evidence of identification to be false, we 
must consider that a primi facie case has 
been made out and that, therefore, the 
accused should be committed to the Court 
of Seesion for trial. I now proceed to 
give my reasons for holding that the 
estimate of tha evidence as arrived at by 
the lower Court is not right and for 
holding that the accused Tinkcuri should 
be committed to the Court of Session. 
In the first place, the name of this aoonsed 
has baen mentioned in the first informa- 
tion report whioh was lodged at the 
Thana at 8 a, m, on the day following 
the occurrence. The lower Court has 
argued that this implies considerable delay 
as the Thana is only three miles from the 
place of ooonrrenoe, but one mast remem- 
ber that this was a raioy season and it 
has also been urged by the petitioner that 
while the distance is three miles as a crow 
flies, owing to the intervening streams the 
distance whioh one travels is considerably 
greater. 

4. Again the lower Court has talked 
about the development of the prosecution 
oase and of the evidence of the witnesses 
as against the case given in the first 
information report. I note, however, that 
the informant stated definitely in his first 
information report that the information he 
gives is only a summary and that his 
master will give full particulars later on. 
Unless, therefore, we find glaring inconsis- 
tency between the story as told in the 
Court and in the first information we should 
not, l think, labour the theory of the develop, 
meat overmuoh. 

5. The lower Court has also criticised 
the prosecution in keeping baok the village 
Chaukidar whom the lower Court has called 
as a Court witness, and argues that the 
evidence of that Chaukidar is sufficient to 


ruin the prosecution story inasmuoh a8 
the Chaukidar alleges on oath that he did 
not recognise any of the daooifcs, nor did 
any of the villagers tell him that he 
recognised any of the dacoita. It is a 
possible theory, I think, that this witness 
has baen won over by the aooused, and 
this theory is supported by the faot that 
according to the Pi lioe diary that Chaukidar, 
whea examined bv the Police, admitted to 
have identified Tinkouri accused. I cannot, 
therefore, accept the lower Court’s finding 
in holding the evidence unreliable so 
far as this Tinkouri is ocnoerned, Oa 
the other hand I hold that a piima fac e 
oase of daooity has been made out against 
Tinkonri accused and that as regards this 
aooused the question of discharge or com- 
mitment is one of merely probabilities whioh 
are largely in favour of the oomplainant. 
It has also been laid down that in such 
oises the we ghing of the evidence of the 
witnesses with regard to improbabilities and 
apparent discrepancy is more probably 
the duty of the Sessions Court than of the 
committing Court. I consider, therefore, 
that so far as Tinkouri is concerned, 
the decision of his gailt or innocence 
should be made by the Sessions Court. I, 
therefore, direct that Tinkouri be arrested 
and committed for trial before the Court 
of S9ssion on a charge of committing 
daooity, of whioh obarge he seems to have 
beer, in my opinion, wrongly discharged in 
the lower Court. I consider that Manmohan 
Rai has be6n rightly discharged.” 

Mr. £. Aihir Husain % for the Petition- 
er. 

The Government Advocate, for the 
Opposite Party. 

JUDGMENT. — This application is direoted 
against the order of the Diatriot- Magistrate 
oE Purnea, dated the 3rd January 1920, 
passed und«r section 43 i of the Code of 
Urimital Procedure directing that the peti- 
tioner be committed for trial for an offence 
under seotion 395, Indian Penal Code, on the 
ground that he was improperly discharged 
by the Magistrate who held the erqiiry 
under Chapter XV til of the Code of Cii ui* 
nal Procedure, which j elates to enquiries 
iuco oases triable by a Court of Sets'* 00 * 
The Magistrate who held the enquiry cams 
to the conclusion that the oase for the pro- 
secution was not proved and the witesses 
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examined on behalf of the proseoution were 
not only diserepant but were also wholly 
unworthy of discredit. 

There was daooity in the house of one 
Resam Lai, master of the oomplainant, on the 
let July last. Resam Lvl was sleeping with 
his ohildren in the Haveli and on the 
outer side in the Baithak was the oom* 
plainant with a few other persons, Misri 
Lai, Gopi, Asarfi, Naira, Nekoni, Kochi and 
Sosti Lai. At about midnight there was a 
shout of “Jai Kali”, Fifteen or sixteen 
men were then seen coming. They attaoked 
the Baithak, snatched the straw from the 
roof and lighted it by means of matches, 
and then lit two Masals which they are said 
to have brought with them. The daooits are 
said to have covered their faoes with Gul- 
pattas. Seeing the daooits the oomplainant 
was frightened. He ran to the northen 
Tola, awoke some of the villagers, Gopali, 
Premi, Sufli and others, and told them that 
daooits had come to Resam Lai’s house. 
Resam Lai himself came ont of the house 
and went to the Basti side. The Baeti 
people came, and the daooits disappeared 
having looted whatever they could get in 
the Baithak and, according to Resam Lai’s 
case, also some of the properties in the inner 
apartment of the bouse. 

Two persons, the petitioner and one 
Manmohan Kai, were sent up for trial 
with a charge under eeotion 3 5, Indian 
Penal Code. It is immaterial, 60 far as 
the application before us is concerned, 
whether the daooity aotually took plaoe or 
not. The whole case hiDges upon whether 
the accused were properly identified or 
not. 

The Magistrate was of opinion that 
the evidence given as regards the 
identity of both the accused peisons was 
unaooeptable and discharged them. The 
District Magistrate apparently agreed with 
the Magistrate in holding that the case 
against Manmohan Rai was not proved and 
that the discharge by the Magistrate in 
respeot of him was proper. Hh, howevor, 
thought that there was prim a Jade evidence 
of identified* ion against the petitioner 
Tinkouri, and accordingly directed under 
section 436 of the Code that he be committed 
to the Court of Session, 

The learned Government Advocate con- 
tends .that the Magistrate waeKnofc justified 


in law in discharging the aoouped on the 
ground that the evidence before him was 
Dot trustworthy. Id the view of the learned 
Government Advooate that involved the 
entire trial of the aooused and a detailed 
and minute serntiny and examination of 
the witnesses for the proseontion and that 
was a function reserved by the Code in 
the Sessions Judge, and not in the Magist- 
rate, whose duty was simply to record the 
evidenoe, to find out whether there was a 
prim* facte oase made or not against the 
aooused and then to commit him to the 
Court of Session. This is the view of the 
Distriot Magistrate also. I am, however, 
of a contrary opinion. Under scotion 210 
of the Code of Criminal Procedure a 
Magistrate is required to oommit the aooused 
when he is satisfied “that there are suffi- 
cient grounds for committing the aooused 
for trial.” This confers upon him the power 
to dieoharge the aooused when the 
evideDoe tendered for the prosecution is 
toially unworthy of oredit, as observed in the 
case of Bai Partati , In re 1 i). The view taken 
in that case has been quoted with approval 
in the case cf Lharum bii gh v. Jcti Brascd 
(2). Some of the earlier authorities in 
that oase seem to have given a narrower 
oonstz notion to section 210 of the Code of 
Criminal Procedure and a reRtrioted power 
to a Magistrate under that seotion. The 
case cf Bash Behari Lai Mandal v. 
Err, per oi (3y decided in the year 1807 by 
the Caloutta High Court exactly applies 
to this oase, where it was held that it is 
well within the province of a Magistrate 
holcing an enquiry under Chapter XVIII 
to weigh the evidence and examine the 
credibility thereof, and to discharge the 
accused when be oomes to a conclusion 
that the proseoution oase is improbable 
and the evidence unreliable. Upon a true 
construction, meaning and 60 ope of the 
section itself 1 may mention that a Magis- 
trate has power to weigh the evidenoe and 
discharge the accused if the evidenoe is 
found to be unreliable. It was further 
held that High Court oan go into evidence 

and as a matter of faot the learned 

*| 

(1) 8 Ind. Cas. 631; 35 B. 163; 12 Bom. L. It. 928; 
11 Cr. L. J. 692. 

(2, 28 Ind. Cas. 1005; 37 A. 356; 13 A. L. J. 497; 
16 Cr. L. J. 429. 

• t3) 12 0. W. N. 117; 6 C. L, J. 760; 6 Cr. L. J. 406. 
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Judges in that oase went iDko tbe eviden00 
in order to find out whether the order passed 

ty the Distriot Magistrate under seotion 
436, disagreeing with the view ofthe Com- 
mitment Magistrate and direoting the com- 
mitment of the aconsed, was proper or 

not. . 

Coming to the merits of the case, the 

question for determination is whether the 
evidenoe ae to the identity of the petitioner is 
acceptable or not. The Distriot Magis- 
trate has based his decision largely upon the 
statement of the complainant in the first 
information report as well as in Court, 
who stated that the aoonsed was recognized 
by him. The information was lodged at 
8 A. v. of an occurrence having taken 
place about midnight at a Thana situated 
only 3 miles away. Some delay may be 
explained by the oironmstanoe stated by 
the District Magistrate that there was some 
stream to erosp, but the complainant did 
Dot start for the Thana before 7 a. m. or 
thereabout and hence it is open to oritioism 
that there was time enough to oook up a 
story and to implicate the aooused. It 
may be oonceded that the Chaukidar, who 
was oalled as a witness on behalf of the 
Court, was gained over and the proseoution 
was, therefore, not bound to examine him 
on its behalf. He is supposed to have 
come long after the daooits left the place 
and could not, therefore, be a witness as to 
the identity of the aoonsed. The Distriot 
Magistrate says that the Chaukidar stated 
before the Police that he identified 
the accused. This has not been brought 
out by the proseoution in his cross-examina- 
tion. Even if he made that statement before 
the Police, it will not be any substantive 
evidence against the aooused. It may be 
possible to explain away some of the con- 
tradictions and the embellishments in the 
case of the proseoution as being due to over- 
zeal on behalf of the complainant and his 
witnesses, but it is impossible to discard 
the inherent improbability in the story told 
by the witnesses for the proseoution that 
in spite of their having recognized Tinkouri, 
the accused in the oase, who was not in- 
clined friendly towards Resarn Lai as the 
previous litigation discloses, they did not 
mention the name of the aoonsed when 
the villagers assembled after the daooity 
YfdtS over and the daooits had gone away, 


and while they were sitting at ease smoking 
and enjoying country pipes. The one and the 
only topic that must have been discussed in 
that gathering of the Basti people was — 
Who were the daooits that so daringly com- 
mitted the offenoe upon an important per- 
son in the village, the Patwari and the 
Tahsildar. Not only the oomplainant but 
also all the other witnesses who posed them- 
selves to be the identifiers of the aooused 
say unmistakably that they did not on that 
night tell anybody that they had reoog- 
nieed the aooused. The village people 
gathered long before the arrival of the 
Chaukidar. The omission of the witnesses 
to state that they identified the daooits, to 
the village people is serious. There is, 
therefore, no escape from the oritioism 
that the daooits were not identified by any- 
body, They had oonoealed their faces with 
Galpattas and probably on the shout of 
‘ Jai Kali” given by them the witnesses got 
frightened and ran away. 

The Magistrate has dieoussed the evidenoe 
in detail and has given his reasons for not 
aooepting it. The Distriot Magistrate has 
not disoussed the evidenoe, and it is not 
known whether he himself would have 
oonvioted the aoonsed upon the evidenoe. 
I myself have carefully gone through the 
evidenoe and 1 do not think that any Court 
would upon the evidenoe as it stands, with- 
out any cross-examination, feel hesitation in 
acquitting the aooused. I, therefore, agree 
with the Magistrate in his estimate of the 
evidenoe, allow the application and set aside 
the order of the Distriot Magistrate direct- 
ing the commitment of the petitioner. The 
petitioner is discharged. 


Petitioner discharged. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 498 op 1919. 

November 29, 1919. 

Present : — Mr. Justioe LeRossignol and 
Mr. Justioe Bevan Petman. 

YUSAF KHAN — Convict — Afpellant 

I 

versus 

EMPEROR — Prosecotor — Respondent. 

Penal Code (Act XLV of I860;, ss. 100, 300— Right 
of private defence of body— Apprehension of grievous 
hurt — Death caused in self-defence'— Right, whether 
exceeded. 

One night while accused was proceeding in a 
certain direction with two companions he was hit 
by the deceased with a stick. The two companions 
of the accused took to flight and the acoused him- 
self ran away. He' was pursued by the deceased 
and two others and when he was rounded up, ho 
struck the deceased with a knife and caused his 
death. It was notorious that people in that part 
of the country were in the habit of carrying 
knives: 

Held, that under the circumstances the accused 
had good reason to suppose that unless he used his 
knife grievous hurt at least, if not death, would 
be inflicted npon him, and that, therefore, he could 
not bo said to have exceeded his right of private 
defence, [p 607, col. 2; p. 608, col. l.J 

Appeal from the order of the Ses- 
sions Judge, Attook at Campbellpur, 
dated the 25th July 1919, oonvioting the 
appellant. 

Lala Hukam Chand, for the Appellant. 

Mr. Dalrymple , Assistant Legal Re* 
membranoer, for the Respondent. 

JUDGMENT. — The appellant Yusuf 
Khan, a Pathan aged 20 years of Attook 
Tahsil, has been sentenced to transportation 
for life for oausiDg the death of one 
Shamroz, also a Pathan, by stabbing him 
in the abdomen. Aooording to first report 
and the dying deolaration of the deceased, 
he with two friends, Adam and Sher Dil, 
at about 9 o’olook at night of the 16th 
Maroh 1919 was prooeeding to his well; 
ha left the road and proceeded to a dis- 
tanoe of a few yards where he sat down 
to make water ; his oompanions went on 
and shortly after heard him call that he 
had been killed ; his oompanions returned 
towards him and found him lying wounded 
on the ground and the appellant olose by 
walking away ; he threatened to kill them 
*130 iE they approaohed him. That too is 
the story told by the witnesses Adam and 
Sh9r Dil. The prosecution have sent up 
Bahadur and KidratnlUh who with the 


appellant were prooeeding to the same 
well, and their story is that Shamrcz 
deceased, Adam and Sher Dil left the 
village before they did; that they followed 
to go to the well of Kudratullab and that 
near the well the other party oame up 
to them and Shamrcz deoeaeed hit Yueuf 
with a stiok ; that Yusuf lied towards 
the neighbouring well and the deoeaeed, 
Adam and Sher Dil went in bis pursuit 
and that they rounded him up and then 
Yusuf struck the deceased with his dagger, 
The Assessors were of opinion that the 
story told by Bahadur and Kndratullah 
was (rue and that the aooused acted as 
he did through fear, but they did not 
consider that he was justified in causing 
death. The learned Sessions Judge has 
discarded both the stories and has con- 
jectured that seme sort of alteroation 
arose between the two parties, that Shamrcz 
first struck the acoused a lathi blow where- 
upon the latter stabbed Shamroz with his 
dagger. His reasons for holding the story 
told by Bahadur and Kudratullah to be 
improbable seem to us inadequate Having 
considered all the evideDoe in the case we 
tbirk the story told by the appellant and 
his two oompanions is a true one, and 
all that remains for us to determine is 
whether the appellant exceeded his right 
of private defence. 

The motive for the attaok by the 
deoeased upon the appellant is clear. Both 
are Patbans and addioted to sodomy. It 
appears that they were rivals for the affec- 
tions of a boy called Sher KbaD, who tells 
us that his first lover was the deceased 
who was supplanted by the applicant. At 
the time of the murder the appellant was 
Sher Khan’s beloved and the deoeased was 
actuated by jealousy in making the attaok 
on the appellant. 

The position then is this. The PathaDS 
of Attook Tahsil notoriously oarry knives 
and one night the appellant finds himself 
pursued by the deoeased with two of his 
oompanions. The appellant’s own oompanions 
take to flight and have him single-handed 
to meet the three assailants. He was not 
to know that they did not oarry knives, 
and indeed he states that the deceased 
oalled upon Sher Dil to use his knife. In 
any oase we bold that he had good 
reason to suppose that unless he used his 
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dagger grievous hurt at least, if not death, 
would be inflated upon him, and in the 
oirr umatanoes we cannot bold ttat be 
exoet ded his right of private dt farce 

For these reasons we accept the appeal 

and acquit the appellant. 

Appeal accepted. 


PATNA HIGH COURT. 

Criminal Revision No. 34 of 1920. 

February 3, 1920. 

Present : — Mr. Justice Das. 

AMRIT MANDERand another — 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Criminal trial — Investigating office,, summoned by 
accused— Accused, riyht of, to have evidence recorded— 
Duty of Court. 

Where at the instance of an accused person the 
investigating officer is summoned as a witness, the 
accused is entitled to hare the evidence of that 
officer recorded, and if he fails to appear, the Court 
should enforce his attendance. 

Criminal revision against the order 
of the Sob-Divisional Magistrate, Madhi- 
pura, dated the 12th December 1919, 

dismissing the appeal of the petitioners 
from the order of the Honorary Magistrate 
of Madhipura, dated the 12th November 1919. 

FACTS appear from the following 
quotation from the judgment of the lower 
Appellate Court:-— 

“ The main point on whioh the appellants 
rely is that in the itlai lodged at the Thana 
on the date of the occurrence only 2 names 
were mentioned and no mention was made 
of the taking away of the respondent’s 
properties. I do not think that this fact 
in any way detraots from the credibility of 
the prosecution story. An itlai is only a 
brief purport of the statements made at 
the Thana and it would be ridioulous to 
attach the same importance to it as to a 
first information on whioh a case is started. 
The recording officer would not feel it hie 
duty to reoord all the facts stated in an 
itlai and if he did not want to start 
investigation, he would naturally omit from 
the itlai any faot whioh would tend to 
bring the matter within the purview of a 


cogn’zable reoh’on. I believe this is what 
has happened in this case. So loDg as 

the * itlai ’ is rot directly ir coneiFtent wit h 

a detailed statement of the ra c e m da 
later, it wonld not, in my opinion, be 
fair to characterise the latter as a .sub- 
sequent development, whioh is likely to 
be looked upon with suspicion. 

The appellants make a grievance of the 
faot that the Sub-lDspeotor who recorded 
the itlai was not examined to prove the 
itlai, although he was summoned at the 
instance of the appellants. The lower 
Court should have given the defence an 
opportunity of putti-ng iD the itlai in 
evidence but as stated above, I have re- 
ferred to the itlai and I do not think the 
appellants have been prejudiced in any 
way by the Sub-Inspestor not being examin- 
ed in this oase. ” 

Mr. L. K. Jha , for the Petitioners. 

The Assistant-Government Advocate, for 
the Crown. 

JUDGMENT. — A very simple point is 
raised in this application. It appears that 
the petitioners summoned the Sub Inspector 
as a witness on their behalf. The euromons 
was issued. The Sub Inspector did not 
ocme to give evidence and the Court did 
not eDforoe the attendance of the Sub- 
Inspector. The question is, oaD this judg- 
ment be sustained. In my view it can- 
not be sustained for althoagh the itlai 
has been accepted in evidence, still what 
the defence wanted to get from the Sub- 
Inspector is not in the reoord, namely, that 
only two names were mentioned to the 
Sub Inspector and no mention was made 
of the taking away of the respondent’s 
properties. In my view the petitioners 
were entitled to have the evidence of the 
Sub-Inspector in the reoord. I would, 
therefore, set aside the judgment of the 
lower Appellate Court and direct that he 
do re- hear the appeal after giving an 
opportunity to the petitioners to have the 
evidence of the Sub-Inspector in the record. 
He may examine the Sub-Inspeotrr himself 
or may ask the Court cf first instance to 
examine him. 

Judgment set aside. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 2 34 of 1919. 

February 27, 1920, 

Present’. —Mr. Justice Abdul Raoof. 

BUT A — Plaintiff — Appellant 

versus 

ALI BAKHSH and others — Defendants — 

Respondents. 

Punjab Pre-emption Act (l of 1918), s. 16 — Sale 
of materials of house with right of residence — Owner of 
site, whether can pre-empt. 

The -owner of a site oannot exercise the right of 
pre-emption in respect of a sale by a ncm-proprietor 
of the materials and the right of residence in the 
house, [p. 609, col. 2.] 

Second appeal from the decree of the 
Distriot Judge, Jullundur, dated the 2nd 
August 1919, reversing that of the MuDsif, 
1st Class, Jullundur, dated the 27th February 
1919. 

Lala Jagan Nath, for the Appellant. 

Lalas Mar Qopal and Fakir Ohand , for 
the Respondents. 

JUDGMENT. — This is a seoond appeal 
in a pre-emption suit. The faots giving 
rise to the suit are as follows: — 

Defendants Nos. 2 and 3 sold the materials 
of a house together with the right of resi- 
dence to defendant No. 1 by a sale deed, 
dated the 25th June 1917, acknowledging the 
defendant No. 1 as the owner of the site 
on which the house stood. The plaintiff is 
the owner of a house which is contiguous 
to the house sold and the rafters of plaintiff’s 
house are placed on a wall which is joint 
and belongs to both the houses. The suit 
was based on section 16 (fourthly) of the 
Punjab Pre emption Act. It was resisted 
by the defendant No. 1 on the ground that 
he, being the owner of the site also, had a 
right of pre-emption and the plaintiff had 
no preferential right. There were other 
grounds of defenoe also set up, but as they 
are not material for the decision of this 
appeal they need not be mentioned. The 
Gout' of first instance, holding that the 
plaintiff had a preferential right, decreed 
the suit. Against this decree the defendant 
No. 1 appealed. The lower Appellate Court 
reoorded the following finding:— "It seems 
to me, ' therefore, that as regards the right 
of residence, the landlord, who owns the 
site, most most certainly be regarded as 

the servient owner, to have aright to pre- 
empt the building and the right of resideuoa 

09 


in it as much as a neighbour whose rafters 
rest on the contiguous will,” and dismissed 
the suit of the plaintiff. This second appeal 
has, therefore, been preferred by the plaintiff 
and it is contended on his behalf that the 
decision of the lower Appellate Court is 
opposed to the law of pre-emption pre* 
vailing in this Province. The lower Ap- 
pellate Court doo3 not refer to any authority 
in suppo.t of its view. It appears to be of 
opinion that if a tenant boilds a house on 
a site belonging to the landlord the posi- 
tion of the latter is that of a servient 
owner. There is no authority for this 
proposition and none has been cited on 
behalf of the respondents. Certain autho- 
rities have been cited on the basis of which 
the learned Counsel for the defendant seeks 
to support the deoree of the Appellate Court 
on other grounds. He relies upon Akbar 
Hussain v. Ali Ahmad (l) and contends 
that the rule applicable to the transfer of 
tenancy lands by oooupanoy tenants should 
apply equally to the transfer of a house 
by a non-proprietor. This ruling has no 
bearing upon the particular point raised in 
this case. A right of pre emption is given 
to a landlord in oases of transfer of ooou- 
panoy land anl the ruling is based upon the 
consideration of principles and rules appli- 
cable to suoh lands. In the seoond place, 
the learned Vakil relies upon Fatsh Muham- 
mad v. Kariman (2) and argues that according 
to that case a right of pre emption is 
given to the owner of the site of a house. 
That was a case in whioh right of pre- 
emption in favour of owners of site3 was 
recognised by virtue of a speoial custom 
prevailing in the particular locality. This 
oase also, therefore, oannot be an authority 
on the point raised in the present oase. 
According to section 16 (secondly) right of 
pre-emption exists, where the sale is of the site 
of the building or other structure, in the 
owners of suoh building or structure. No 
right of pre emption is given vice versa . 
Upon the true construction of this olause, 
therefore, the owner of a site cannot exer- 
cise the right of pre emption if a non- 
proprietor effeot a sale with respeot to 
his house standing on the site. Most of the 

provisions of seotion 16 of the Pre emption 

( 1 ) 38 Ind. Cas. 712; U6P. E. 1916; 168 P. W. E. 
1916. 

(2) 7P. E, 1907; 42 P. W. E. 1937; 101 P. L. R. 
1907. 
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Act appear to be based upon the rules of 
the Muhammadan Law relating to pre-emp- 
tioD, According to that law no right of 
pre-emption is given to the owner of a 
site as such [see the Principles of Mubam* 
madan Law by Tyabji, page 699, see also 
Pershadi Lai v, Syud Irshad Ali (3).] 

I aooept the appeal, set aside the decree 
of the lower Appellate Court and restore 
that of the first Court with costs 

Appeal accepted , 

(3) 2 N. W, P. H. C. R. 100. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 513 of 1917. 

Ootober 10, 1919. 

T re*ent \— Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justioe Heaton, 
MANILAL DALPATRAM — Received- 

Appellant 
» ersus 

NANDLAL KESHAVLAL and others — 
Plaintipfh — Respondent*. 

Landlord and tenant — Lease fora term of years — 
Lessee, right or option of, to renec : — Failure to renew, 
effect of. 

Where a lease for a term of years provides for 
its renewal on the expiration of the period at the 
option of the lessee on the same conditions, and 
the lessee fails to ask for such renewal, he con- 
tinues thereafter as an annual tenant. 

Second appeal from the deoi-uon of the 
Assistant Judge at Ahmedabad, in Appeal 
No. 86 of 1915, amending the decree passed 
by the Extra Joint Subordinate Judge 
at Abmedabad, in Civil Suit No. 549 of 
1913. 

Mr. I. N. Mehta (with him Mr. H, V. 
Divatia ), for the Appellant. 

Mr. 0. N Thakor for the Respondents. 
JUDGMENT.— This oaf-e was rightly 
decided by the lower Appellate Court. 
The original defendant, who is now 
an insolvent, took a lease from the 
plaintiff in 1894 for seven years, 
and it was agreed that if on the 
expiration of the period the lessee agtin 
intended to keep the field or J^an^h from 
the lessor, the lessee might Jseep the field 
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on Santb on the same conditions. That 
meant that in 1901, when the firs* term 
expired, the tenant bad a right or the 
option to ask for a renewal for another 
seven yearp. The case of Purmanandas 
Jeetcandas, In re (1) is more direotly in 
point than the English authorities we are 
referred to. Clearly whatever rights the 
appellant had between *9 1 and 1908 to 
ask for speoifio performance of the agree- 
ment to extend the lease for another seven 
years, those rights must have come to an 
end after 1908. Thereafter he continued 
as an annual tenant. In any event no 
notice was given that he wanted to set up any 
suoh right as is claimed by the Receiver of bis 
estate. The appeal, therefore, must be 
dismissed with costs. 

Appeal dismissed. 

(1) 7 B. 109. 


LAHORE HIGH COURT. 

First Civil Appe.l No. 3390 of 1915. 

February 24, 1920. 

/ resent: - Mr. Justice Shadi Lai and 
Mr. Justice Martireau. 

RAM SINGH -Defendant — Appellant 

VCT8U8 

The Fi m GULAB RAI-MEHR < HAND 

THKOFGH ITS PhOPhlETOK PARS RAM, ADOPTED 
SC N. RBHRBSANTaUVE OF 1SHR1 PRaSHAD 

<dkc ri-d)— Pl int ff — Respondent 

Negotiable Instruments Act (XXVI of 18*1 , ss. 76, 
87, Vb — Material alteration, what is — Alteration in 
time of payment, effect of Presentment for payment, 
x chat is Notice of dishonour — Exception to general 
rule— Burden of proof- Delay in suing principal, whe- 
ther discharges surety — Contract Act IX of *b7 *),s. 136. 

Any alteration in a bill of exchange which changes 
the identity of the contract contained therein 
must be regarded as a material alteration, [p. 618, 
col > J 

An alteration in the time when the instrument 
is due and payable is a material alteration and avoids 
the instrument, [p. col 2 J 

v hen a bill is materially altered it is discharged, 
and i he law does not allow the party claiming 
under it to fall back upon the contract as it 
existed prior to the alteration [p * '8, col. .j 

A mere demand of money does not amount to a 
presentment for payment. In order to comply 
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with the law the holder must exhibit the bill to 
the person from whom ho demands payment and 
offer to deliver it upon payment, [p 6 IS, col 3 ] 

8eotion 98 of the Negotiable Instruments Act 
contains the exceptions to the general rule 
requiring notice of dishonour, and it is for the person 
relying upon any such exception to establish all the 
requirements thereof [p 6»4, col. 2] 

A mere forbearance or delay in suing the princi- 
pal or pressing him for payment does not discharge 
the surety, [p. 614, col. 2.] 

First appeal from the deoree of the 
District Judge, Delhi, dated the let Novem- 
ber 915, deoreeing the plaintiff’s oliim. 

Mr. Seva Bam Singh, for the Appellant. 

Lala Af oti Sagar, R. S., for the Re- 
spondent. 

JUDGMENT. — This appeal and the com- 
panion appeal No. 392 of 1916 arise oat of 
an action brought on the footing of a 
hunii for the recovery of Rs. 5,00) and 
interest thereon. It apoears that the Dia- 
mond Jubilee Flour Mills Company, Dslhi, 
was in need of money in 1913, and the 
directors of the oompany at their meeting 
on the the 30th September 1913 decided 
to borrow Rs 25,000, In pursuance of a 
resolution passed at that meeting five 
huniis were drawn on that day bearing 
date the 1st of October 1913 by three 
persons, namely, Sander Singh, the 

manager of the oompany, and Ram 
Singh and Chajju Ram, two of the directors 
of the oompany, in favour of the plaintiff 
firm Galab Rai-Mehr Ohand, the pro- 
prietor of which, Rai Sahib Ishri Parshad, 
was also a director of the oompany. These 
hundia were aooepted by the drawee on 
4th October 1913, and were endorsed by 
the plaintiff to the Alliance Bank of Simla, 
Limited, whiob paid the money to the aooeptor 
through the plaintiff on the data of the 
acceptance. When the due date for payment 
oame, the hundts were dishonoured, with 
the result that the Bank recovered the 
money from the plaintiff who has brought 
two ■ actions on two of the hundis. 

The hundi forming the basis of the action 
which has led to the present appeals, was 
payable after 63 days; and the plaintiff 
sought to recover the amount due thereon 
not only from the aooeptor but also from 
the three drawers The District Judge 
has decreed the claim against all the de- 
fendants except Chajju Ram, whom he has 
absolved from liability on some legal grounds 
-jrhioh will be considered hereafter. 


Wq havs bsfore us two appalls, one ’by 
ths plaintiff seeking to establish the liability 
of Chajju Rim, and the other by Ram 
Singh olaiming exemption on grounds simi- 
lar to those aooepted by the Distriot 
Jadga with respect to Chajji Rim. Neither 
the oompany nor Sunder Singh has preferred 
any appeal against the decree of the Distriot 
Jadge, and their liability for payment of 
the money is no longer disputed. 

We propose to discuss in the first place the 
various points whioh are oommon to both 
appeals. Before the Distriot Judge it was 
urged on behalf of both Chajju Rim and Ram 
SiDgh, and that contention has been pressed 
again before us, that these perions signed 
the huniis in ord-*r to accommodate the 
plaintiff, Rai Sahib Ishri Parshad, who a 3 
a surety for one Prabhu Dial, a relative 
of his. had at the time of the latter’s 
appointment in Jane 1900 as treasnrer of 
the company undertaken to advance 
Rs. 25,000 to the oompany by way of loan; 
that he carried oat that undertaking by 
lending money on the five hundis; and 
that in pursnaaoe of an oral agreement 
between him and the drawers they ware 
exonerated from personal liability on the 
hwidis. Ex facie the document upon whioh 
the present aotion is based makes them 
personally liable, and it is for them to 
establish the special agreement invoked 
on their behalf. Now it is doubtfal whe- 
ther oral evidence is admissible to prove 
the agreement, but accepting for the sake 
of argament that the Distriot Judge was 
justified in admitting the evidence, we 
osnour with him that the agreement has 
not been established. 

The agreement is alleged to have bean 
arrived at at the meeting of the directors 
on the 30;h of September 1913, and both 
parties have produced evidence in support 
of their respective versions. It is clear 
that the oral evidence adduced by one 
side is in direst ooniliot with that 
relied upon by toe other, and we have, there- 
fore, been guided in reaching onr conclusion 
by certain oirounHtanoes whioh, in onr 
opinion, militate against the drawers’ version. 
There is ample proof on the record that 
the oompany was in 1913 in a financial 
difficulty, and the letters whioh passed 
be ween Chajju Ram and Ishri Parshad 
make it absolutely clear that the directors 
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were most anxious (o procure money in 
order to oarry cn the business of the 
company. It is, therefore, beyond doubt 
that a person advancing a lean to the 
company, whose financial condition was 
admittedly shaky, was lunning a certain 
amount of risk. Is there any reason why 
of all the directors Ishri Parshad alone 
should run the whole risk and should not 
ask his colleagues to share the burden with 
him? In the correspondence referred to 
above it wa3 never suggested at any time 
that Ishri Parsbad was liable to advar.oo 
money in accordance with the agreeinont 
of suretyship entered into by him in 1900, 
aDd that be should make good that pro- 
mise. Further, even if the stipulation con- 
tained therein was still operative and 
binding upon Ishri Parsbad, the only 
penalty for the breach thereof would 
have been the dismissal of his relativo 
from the office of treasurer — a loss far less 
in magnitude than the risk involved in 
advancing a large sum of Rs 25,000 with- 
out any adequate security. 

It is perfectly futile to contend that the 
drawers affixed their signatures to the 

bill in order to accommodate Ishri Parsbad. 

There can be little doubt that these per- 
sons had no property at Delhi, nor did 
they command any credit in the money 
market. On the other band Ishri Parsbad 
was not only a Government treasurer, hut 
also a banker of repute and standing and 
we entirely repel the suggestion that he 
stood in need of help from these com- 
paratively obscure persons in order to 
bolster up his oredit at Delhi. 

But all doubt on the sabjeot is dispelled 
by a letter (Exhibit P 3) diepatohed to 
the plaintiff by Chajju Ram on 11th 
May 1914 in reply to a notice calling 
upon him to pay the money due cn the 
hundis. It is significant that in this letter 
Chajju Ram makes no reference whatever 
to any special oral agreement exempting 
him from personal liability, but relies upon 
the solitary plea that he signed the bills 
“in the capacity of a direoter.” This plea 
obviously means that he signed the instru- 
ment, not in his personal capacity, but 
as an 8gent aotrng on behalf of the oempany. 
This is inconsistent w.th the present ver- 
sion that he affixed his signature in order 
to facilitate the negotiation of the bills in 


the market by letting the people know that 
the holder eculd leiover money rot only 
from Ishri Parshad but also from Chajju Ram, 
which undoubtedly implies personal liability 
to the holder a9 the alleged oral agreement 
c uld avail only as against Ishri Parshad. 

For these reasons we bold that the special 
agreement relied upon by the drawers, 
which, it is to be observed, finds no 
mention in the minute of the proceedings 
of tbo directors, dated the 30th September 
1913, has not been established, and that 
the drawers would bs liable on the bill 
in question, if it were not for the legal 
defects which appear to us to he fatal to 
the plaintiff’s claim. 

It is admitted that the hundi in ques- 
tion, as drawn originally, was pajable 
after 13 days, and that the period of 
payment was then ‘altered to 63 days. The 
question arises whether this alteration, 
whioh is initialled only by Sundar Singh, 
took plaoe before the drawers signed the 
bill. It is common ground that the altera- 
tion had taken place before the instrument 
was accepted by the company on 4th 
Ootcber 1 ir 13, on whioh date the Alliance 
Bank of Simla, Limited, paid the money 
thereon to the company through Ishri Par- 
shad. Now, there can be no doubt that 
Chajju Ram, who is a resident of Jullundor, 
left L ! elhi on the evening of the 30th 
September and did not return in the 
beginning of Ootofcer; and that he, at any 
rate, could not be a party to the alteration, 
unless it was made od the 30th September. 
Our attention ba9 been invited to some 
ooi tlictirig oral evidence on the subject of 
the date of the alteration, whioh, when 
examined carefully, appears to us to he 

wholly unsatisfactory; and considering that 
the onus was on the plaintiff to prove that 

the alteration was assented to by Cbajju 
Ram and Ram Singb, we must endoree 
the view of the District Judge that the 
plaintiff has failed to substantiate his con- 
tention. 

It appears from the evidence of the 
plaintiff’s own witness, Joti Parsbad, who 
was acting as the treasurer cf the company 
in III 3, that it was on the 4th of October 

1913 that he made certain entries in the 
account bock of the company relating to 
the hundi in question showing the period of 
payment as 93 days, and that subsequently 
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on that very date he altered it in red ink 
to 61 day9 (it is obviously a mistake for 
63 days). Now, this man oould not bavs 
entered on 4th October 93 days as the 
original period of payment, if the alteration 
had been made before the bill was sent to 
the plaintiff on the 1st of October. The 
learned Vakil for the plaintiff has made 
an infruotuous attempt to explain away 
this evidenoe by suggesting that the witness 
was labouring under some misapprehension, 
but we see no reason why we should not 
aooept the evidenoe as it stands. 

It reams to us that it was not until the 
4th of Ootober that it was considered 
neoeBsary to reduoe the period of payment, 
and the reason for this appears to be a 
simple one. On that date the Bank was 
asked to advanoe the money, and probably 
it deolined to do so unless the period was 
reduced by one month. The manager of the 
oompaDy, hard pressed as be was, readily 
agreed to this suggestion, and made the 
required alteration and affixed his initials 
thereto. The matter was not considered of 
any importance at that time, and no effort 
was consequently made to obtain the 
signatures of the remaining two drawers; 
one of whom Chajju Kam had, as stated 
above, left Delhi on the evening of the 
.:0th September. There is no reason why 
Isbri Parshad, if he did not want to 
negotiate a hiindi payable after three months, 
should not have asked the drawers on 30th 
September to mention in the bill a shorter 
period for payment; and it is clear that 
the hundi should in that case have mentioned 
63 days from the very beginning as tho 
period of payment. Upon an examination 
of the evidenoe before ns and the oirouin- 
stanoes adverted to above, we hold that the 
reason for the alteration of the period was 
the unwillingness of the Bank to advanoe 
money on a huudi payable after a long 
period, and that the alteration was made 
probably on the 4th October in order to 
comply with the demand of the Bank. 

The consequence of this alteration upon 
the liability of the drawere, who did not 
assent thereto, is the matter which may 
now be considered. The law cn the subject, 
wbioh 6nds expression in eeoticn 87 of the 
Negotiable Instruments Aofc, is to the 
effeot that “any material alteration of a 
negotiable instrument renders tbe same void 


fil3 

as against aDy one who is a party thereto 
at the time of making snoh alteration and 
does not oonsent thereto, unless it was 
made in order to carry out tho common 
intention of tho original parties.” There 
can ho no dcubt that any alteration 
in tl»e bill, which changes the identity 
of the contract contained therein, must 
be regai ded as a material alteration. As 
laid down by Brett, L. J., in Stiff ell v. 
Bank of England (1 ), any alteration is material 
which would alter the business effeot of 
the instrument if used for any business 
purpose. It has been repeatedly held that 
an alteration in the time whon the instrument 
is duo and payable is a material alteration 
and avoids the instrument. 

When the bill is materially altered it 
is discharged, and the law does not allow 
the party claiming under it to fall baok 
upon the conlraot as it existed prior to 
the alteiation. In the language of Swayne, 
J., in Wood v. St' el (2), ‘ in pursuance of 
a stern but wise polioy the law annuls tbe 
irstiument as to the party sought to be 
wronged.” Indeed, Mr. Moti S igar for the 
plaintiff admits that the alteration is a 
material one within tho purview of the 
aforesaid section, but th6 learned Vakil 
oontends that it was made in order to 
carry out the common intention of the original 
parties. There is, however, absolutely no- 
thing to substantiate this contention, and we 

have no doubt that it is a mere after- 
thought. Wo must, therefore, hold that 
the alteration in question discharges the 

noD consenting drawers from liability on the 

bill. 

The question of presentment of the bill 
for payment need not detain us long, It 
is clear that neither the plaintiff nor' the 
Bank made any suoh presentment and that 
a mere demard of money does not amount 
to a presentment for payment. In order 
to comply with the law the holder must 
exhibit tbe bill to the person from whom 
he demands payment and offer to deliver 
it up on payment. It, however, appears 
that the bill was payable at the Alliance 
B aD k of Simla, Limited, Delhi, and sec- 

(1) (1882) 9 Q- B. D. 555; 51 L. J. Q. B. 40!; 47 
L T. 146; 30 W. R. 1*32; 46 J. P. 500. 

* (2) 6 Wallis 80. 
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tioD 76 o! tbe Act provides that no present- 
ment for payment is necessary, end the 
instrument is disbononred at the due 
dat8 for presentment if the instrument 
being payable at some specified place otber 
than tbe place of business of tbe acceptor, 
neither he nor aDy person authorised 
to pay it attends at such place during 
the usual business hours. It is not even 
alleged that the acceptor or any other 
person on his behalf went to the Alliance 
Bank of Simla, Delhi, on or before the due 
date and rffered payment. Non present- 
ment dceB not, in view of the special fea- 
ture of this bill, have the effeot of non- 
suiting the plaintiff. 

Coming now to the question of the notice 
of dishonour the learned Vakil for the 
plaintiff frankly admits that no notice of 
dishonour, as contemplated by law, was 
given to tbe drawerp, and the law as 
embodied in section 93 of the Negotiable 
Instruments Act requires the holder to 
give notice of dishonour to the person or 
persons other than the drawee or acceptor 
whom be seeks to make liable on the bill. 
The rule rests upon solid ground and 
does not admit of any departure exoept in 
the cases enumerated in section 98. The 
learned Vakil consequently seeks the pro- 
teotion of danse (c) of that section and 
contends that the notice of dishonour was 
not necessary because the party oharged 
oould not suffer damage for want of it 
It is true that the object of the notice is 
to enable the party oharged to protect his 
interest ty taking necessary steps for 
obtaining payment from all other persons 
liable to him, and it is argued that as 
the aooeptor was by reason of financial 
embarrassment not in a position to make any 
payment, the plaintiff’s failure to give DotidB 
did not prevent the drawers from doing 
anything whioh oould benefit them in this 
connection. Now, it ii apparent that tbe 
company was by no means in a flourishing 
condition, but the accounts show that the 
manager was receiving in those days a good 
deal of money from his customers, and 
we are not prepared tu hold that he oould 
not arrange for the payment of tbe money 
on the bill, the ugh it is possible, nay 
probable, that such payment oould be made 
only at tbe exp-nse of other persons to 
whom the oompany owed money on account 


of the price of wheat or some other 
liability. 

It mufrt be remembered that eeetion 96 
contains the exceptions to the general rule 
requiring notice cf dishonour, and it is 
for tbe person relying upon any such 
exception to establish all the requirements 
thereof. It is to be observed that this is 
not a case where the drawer draws the 
bill without having tbe right to do so or 
without a* y reasonable ground to expect that 
the diawee would boDoor it. Id a case cf 
thht kind ihe draworat the time of the draw- 
ing has no reasorable expectation that the 
bill would he paid up, and eo he can 
suffer no loss or injury for want of notice 
of dishonour, In the case before us the 
bill was drawn in order to supply tbe 
drawee with fundp, and the latter wap, 
therefore, the principal debtor. Tbe drawers 
had ooreequeDtiy every right to expect that 
the payment would be made by the drawee. 
We are clear that the plaintiff has not suc- 
ceeded in showing that the drawers oould not 
suffer damage from the failure to give 
notice, and that tbe suit against tbe drawers 
must fail on the ground of want of notice of 
dishonour.' 

The contention that the creditor gave 
time to the principal debtor and thereby 
discharged the drawerp, who mu6t be 
regarded as sureties, from their liability 
does not deserve any serious notice. There 
is no proof that there was any contraot 
giving time for pay ment as contemplated by 
pfotion 1>5 of the Indian Contract Aot. The 
prir.oiple cf law is firmly established that 
a mere forbearance or delay in suing the 
principal or pressing him for payment does 
Dot discharge tbe surety. 

Nor do we think that the company has 
paid any sum over and above that for 
whioh the plaintiff has already giveD oredit. 
Our attention has been invited to certain 
entries in the plaintiff’s bock, showing that 
he received two ether items of Rp. 1,516 and 
2,500 respectively, but these eniries them- 
selves make it perfectly clear that the 
payments were made in connection with 
otber accounts in whioh the plaintiff was 
a creditor of the oompany and that they bad 
nothing whatever to do with the transaction 
in dispute. 

Ihe finding on the questions of material . 

alteration and Dotioe of dishonour should ■ 
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lead to tbe dismissal of the suit Dot only 
as against Cbajjn Ram but also as against 
Ram Singh, but tbe District Judge, while 
aooepting this oonoluaion with regard to the 
former, bolds tbe latter nevertheless liable. 
Tbe learned Judge differentiates his oaee on 
three grounds; — 

(1) that Ram SiDgh "has been associated 
with the management of these mills for 
many years and was for some years the aotual 
manager;’* 

(2) that the money realised on the 
4tb October 1913 is entered in his oash 
book; 

(3) that he had executed two hundis in 
August 1913 for Rs. 5,000, which money 
was deduoted by the plaintiff from Rs. 25,000 
advanced in Ootober 1913 on the strength 
of the five hundis and further that in renewal 
of one of these latter hundis % Ram Singh 
and Sunder SiDgh executed two hundis for 
Rs. 2,500 eaoh in April 19 1 4. 

Now, the second ground mentioned above 
proceeds upon a misapprehension of faots. 
The aooount book (D*3) cannot be re- 
garded as an account book of Ram SiDgh, 
because a perusal of the various items 
reoorded therein leaves no doubt that they 
deal with the transactions of the company, 
The only thing which can be urged in 
favour of the District Judge’s remark is 
the fact that the words “Sunder SiDgh 
and Ram Singh” are scribbled on the book 
at pne place, but considering that the took h 
undoubtedly one of the books kept on behalf 
of the company, thi6 soribbling oannot possi- 
bly convert .it into an aoocunt book of R im 
SiDgh, i 

It is . true f that Ram,, Singh took at one, 
time a prominent part in tbe management 
of tbe company, that the money due on 
the hundis said , to have been drawn by 
him in August 1913 was deducted as 
stated above, and- that one of the five 
hundis was renewed by means of two 
hundis said to have been drawn by Ram 
Singh' and Sunder Singh in April 1914. 
We still fail to see ■ how these facts can 
preolude Ram Singh from raising his 
objection- on the ground of tbe want of 
notice of dishonour with respect to the 
hundi upon which this suit is based. It is 
not alleged that he drew another hundi in 
lieu of this hundi. There is absolutely no 
reason to- bold that « the waiver of notice 


with respect to one of the hundis debars 
him from availing himself of a legal 
objection applying to another bill. We 
accordingly hold that there is no valid 
groand for differentiating the oase against 
Ram Singh. 

The result is that this appeal preferred 
by Ram Singh is allowed, and the decree 
of the District Judge against the appellant 
is discharged with costs throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal fkou Appell*t« Dacree No. 751 of 

1917. 

July 17, 1919. 

Present: — Justice Sir Ernest Fletcher, Kt., 

and Mr. Justioe Duval. 

KARTlCK MONDAL — Defendant- 

Appellant 

versus 

MADHAB MONDAL and otjers — 

Plaintiffs — Respondents. 

Benijnl Tenancy Act (Ylll B. C. of -885^, s. 85 
Occupancy raiyat, lease granted by— Intermediate 
tenure, creation of— Rent, suitjor , by holder of inter, 
mediate tenure — Estoppel. 

Defendant No. 2, an occupancy raiyat, granted 
a lease of his holding to defendant No. , for a term 
in excess of that authorised by section 8i of tho 
Bengal Tenancy A.ot. Subsequently the defendant 
No 2 purported to create an intoi mediate tenancy 
in favour of tho plaintiffs, which again was 
unauthorised by the terms of section 85. In a suit 
by the plaintiffs against defendant No 1 for arrears 
of rent, the defendant No c’s son and authorised 
agent oame forward and made a statement in Court 
that the rent in re e pect of the holding was not 
payable to the defendant .no. 2 but to the plaintiffs: 

Held, that the defendant No 2 and the plaintiffs 
having agreed between them that the rent was 
payable to the plaintiffs, it was not competent to 
the defendant No l to contest the plaintiffs’ claim 
for rent. [p. 616, col. 2 J 

Suhumari Qupta v. Bharat Mandal, 26 Ind. Cas. 
980; 20 C. L. J. 14^. followed. 

Appeal against the decree of the District 
Judge, Jessore, dated the 9th Jamary 1917, 
reversing that of tbe Munsif, 3rd Oturt at 
Narail, dated the 7th Dsoember i915. 

Baba Narendra Kumar Bose , for tbe Appel* 
lant. 
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Baba Surendra Chandra Sen , for (the Re* 
spondents. 

JUDGMENT. 

Fletcher, J, — This appeal is preferred by 
the defendant No. 1 against the judgment 
of the learned District Judge of Jessore, 
dated the 9th January 1917, reversing the 
decision of the Munsif at Narail. The 
plaintiffs brought the suit to recover rent 
in arrears, the amount sought to be 
recovered being Rs. 100. The facts are 
theee: The defendant No. 2 is an occupancy 
raiyat. He granted a lease to the defend- 
ant No. 1, whioh was in exoess of the 
term as authorized by seotion 85 of the 
Bengal Tenanoy Aot. Of course, there is 
an estoppel between the defendant No. 1 
and the defendant No. 2. Subsequent to 
the grant of that lease to the defendant 
No. 1, the defendant No. 2 purported to 
oreate an intermediate tenanoy in favour 
of the plaintiffs. Again that lease was 
apparently unauthorized by the terms cf 
seotion 85 of the Bengal Tenanoy Aot. 
The plaintiffs then sued for rent, making 
the defendant No. 1 principal defendant 
and the defendant No. 2 the 2nd defend- 
ant. The case went to trial and the 
first Court dismissed the suit. On appeal 
to the learned District Judge he reversed 
that decision. The defendant No. 1 appeals 
to this Court against the deoision of the 
learned District Judge. What is found by 
the learned Distriot Judge is this: first 
of all he has found the genuineness of 
these two leases by the defendant No. 2. 
He has found that, although the defendant 
No. 2, who is a resident of Mymensingb, 
did not enter appearance in the sait, fce 
was represented by his son and that the 
son gave evidence admitting the lease that 
had been granted by the defendant No. 2 
in favour of the plaintiffs, that is, as I 
read it, that the defendant No. 2’s son 
and authorized agent came forward in 
Court and made a statement in Court that 
the rent in respeot of the holding was 
not payable to the defendant No. 2 but 
to the plaintiffs. That being so, it seems 
to me that the ease is covered ty the 
decision of Mr. Justice Mookerjee and Mr. 
Justice Beaohoroft in Stikumari Qupta v, 
Bharat Mandal (1), the passage referred to 

(1) 26 Ind, Cas. 9S0; 20 C. L. J. 148. 


being at the bottom of page 151*. In 
that view of the case, the defendant 
No. 2 and the plaintiffs having agreed 
between them that the rent is payable to 
the plaintiffs, it is not competent to the 
defendant No. 1 to contest the plaintiffs’ 
olaim. In the reeult I tbiok the conclu- 
sion arrived at by the learned District 
Judge of the Court of Appeal below is 
correct. The present appeal, therefore, 
fails and ought to be dismissed with costs. 

Duval, J. — I agree. 

Appeal dismissed. 

•Page of 20 C. L. J. — Ed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No, 848 of 1916. 
October 13, 1919. 

Present: — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton. 
DAL1CHAND SHIVRAM MARWADI 
— Plainiiff— Appellant 
versus 

LOTU SAKHARAM PARDHI— 
Defendant — Respondent. 

Transfer of Property Act (IV of 1882;, s. 59— 
Attestation of deed — Scribe or writer, v-hether 
attesting witness — Evidence Act (I of 1872;, s. 68 — 
“ Attesting witness meaning o). 

Under section 59 of the Transfer of Property Act 
for a deed to bo regarded as validly executed, it 
must be signed by two witnesses as attesting 
witnesses; ordinarily, a scribe or writer of a docu- 
ment is not intended to be, and is not, an attesting 
witness, [p ^17, col. 2.] 

The expression '‘attesting witness” in section 68 
of the Evidence Act means a witness who has seen 
the deed executed and who sigDS it as a witness, 
[p 617, col. 2.] 

Second appeal from the deoision of the 
Dietriot Judge, Khandesb, in Appeal 
No. 9 of 1916, confirming the deoree passed 
by the Subordinate Judge at Dhulfa, in Civil 
Suit No. 270 of 1915. 

Mr. W. B. Pradhan, for the Appellant. 

Mr. H. B. Oumaste , for the Respondent. 

JUDGMENT. 

Macleod, C. J. — The plaintiff filed this suit 
to recover on a mortgage-bond the sum 
of Rs. 100 for principal and Rs, 100 as 
interest with costs and future interest. The 
1st defendant admitted execution and con- 
sideration. But a preliminary issue was 
rai-ed, whether the mortgage deed sued upon 
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was valid under seotion 59 o! the Transfer of 
Property Aot. The learned Judge in the trial 
Court said: — 

I examined the plaintiff to-day and he 
admits, as indeed he is bonnd to do, 
that the. deed was written and signed at 
the writer’s house where one of the at- 
testants put his attestation on the deed. 
Bat the other witness attested the docu- 
ment in the Sab- Registrar’s Office. 
It is evident, therefore, that there is no 
proper attestation of the document as 
required by the Transfer of Property Aot.” 

The suit was, therefore, dismissed. 

In appeal the same question was raised, 
and the appeal was dismissed by the learned 
Distriot Judge. It would seem at first 
sight that the judgments of both the 
lower Courts are perfectly oorreot. But 
we have been referred to a decision of- 
this Court in QoUnd Bhikaji v, Bhau Oopal 

(l), which was deoided after the deoision 
of the lower Appellate Court. In that case 
on^ the evidence the Court said: — 

The writer of the document signed his 
own name under the description of the 
executant’s mark. His object in so doing 
presumably was, and the effeot of his so 
doing, in the opinion of the Court, was, to 
authenticate the mark, that is to say, to vouch 
the execution, in other words, this last signa- 
ture was made not as a soribe, but as an 
at! eating witness.” 

Now if there had been evidence in this 
oase that two witnesses had signed as 
attesting witnesses, then no doubt there 
would have been a valid mortgage under 
the provisions of section 59 of the 
Transfer of Property Aot. We are asked 
in Beoond appeal in consequence of that 
decision, either to hold on the facts in 
this oase that the soribe putting bis 
signature at the end of the document 
would be sufficient evidence that he signed 
as an attesting witness, or to send the oase 
baok to the trial* Court to take further 
evidence to show that the scribe did sign 
as an attesting witness. This question was 
considered in Ranu v. Laxmanrao (2), where 
it was held that the soribe could not be 
considered as an attesting witness, because 
his name occurred before the names of the 
executing parties and formed part of the 

[2! !W^ 6 H 41 881; 19 Bom. L. B. 147. 

(2) 1 Ind. Oas. 464j 38 B. 44 ; 10 Bom. L. R. 943 


body of the document. Reference was 
made to the oase of Burdett v. Bpihbwy 

(3), where Lord Campbell said: "What 
is the meaning of an attesting witness to 
a deed? Why it is a witness who has 
seen the deed executed, and who signs it 
as a witness." This, we think, is the 
meaning of "attesting witness” in seotion 
63 of the Indian Evidence Aot, and we, 
therefore, hold that the writer in the circum- 
stances of this oase oannot be treated as an 

attesting witness, 

I should myself be very disinclined to 
hold that in any oase a scribe, wherever 
he wrote his name, oonld be considered to 
sign the document as an attesting witness, 
unless he actually said so in the document. 
There is a very great difference between 
an attesting witness and a soribe, and it 
would seem to me that it would lead to 
attempts to evade the plain words of 
seotion 59, and would also lead to con- 
stant difficulties hereafter, if the law was 
not strictly observed, since parties might 
think that they were executing a valid 
mortgage, if only one outside person was 
brought in to witness the dooument, and 
evidence would have to be oalled to show 
that the soribe as a matter of faot did 
sign as an attesting witness. I think the 
oase of Qovind Bhikaji v. Bhau Oopal (1) 
must be taken to stand on its own facts. 
But I also think we must observe the 
test laid down by the Privy Counoil in 
Shamu Paittr y. Abdul Kaiir Rowuthan 

(4) and also in Ranu v, Laxmanrao (2), 
which, in my opinion, lay down the oorreot 
principle to be followed, namely, that an 
attesting witness must clearly sign as such. 
Therefore, I think the appeal ought to be 
dismissed with costs. 

Heato.v, J.— I agree. Broadly speaking, a 
soribe or writer of a document is not 
intended to be, and is not, an attesting 
witness. Bat he may be such a witness 
in certain oases. It was, for example, held 
in the oase of Qovind Bhikaji v. Bhau 
Oopal (l) that the soribe there was an 
attesting witness. That could only have 
been held on a consideration of the evi* 

(3) (1813) 10 Cl & P. 310 at p. 417; 59 R. R. 195 . 

8 E. R. 77 2 . * 

(4) 16 Ind. Cas. 260; 14 Bom. L. R. 1034- 16 0 w • 
N. 1 009; 23 M. L. J. 321; 12 M. L. T. 338; (19l 2 ‘ M 

Sf 259i 18 °- L J ' 696i «■ «7i 
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denoe in that oase. No evidence has been 
taken in this ease to enable the Court to 
a 9 oertain whether the soribe wa9 or wa9 not 
an attesting witness. It is, therefore, not 
established that he was. That being so, it is 
not established that the mortgage deed in this 
oase was a duly exeonted mortgage-deed. 
Therefore, I think the appeal mast be dismiss- 
ed with oo3ts. 

Appeal dismissed. 


MADRAS HIGH COURT, 

Civil Rev.s.o* Petition No. 620 of 1918. 

Ootober 21, 19 9. 

Fresent:- Mr. Jastioe Krishnan. 

SURINARAYANA IYER, — Plaintiff — 

Petitioner 

versus 

T. SOUNDARARA-JA IYENGAR 

and another— Defendants — Respondent*. 

Provincial Small Cause Courts Act (IX of 18^7 ), 
Si 17 — Ex parte decree , application to set aside — 
Deposit of decretal amount — Discretion of Court to 
grant time— "Amount due under the decree," meaning 
of. 

The provision in section 17 of the Provincial 
Small Cause t ourts Act requiring the deposit of 
the decree amount or the giviug of security for it 
at the time of the presentation of an application 
to set aside an ex parte decree is not mandatory, 
hut only directory, and such deposit may be made 
or security given at any time the Court fixes for it 
before the hearing [p 618, col 2 ] 

The expression “the amount duo under the decree” 
in section 17 of the Act does not include costs of 
execution, [p. 619, col I.] 

Petition, under seotion 25 of Aot IX of 
188/, praying the High Court to revise 
the decree, dated the 28th March 1918, 
of the Court of the Subordinate Judge, 
Madura, in Small Cause Suit No. 415 of 
1917. 

FACTS appear from the judgment. 

Mr. 8. Fanchapakeso Sastri , for the Peti- 
tioner. — The lower Court should not have 
Eet aside the ex p aite decree. The provision 
in section 17 of the Provincial Small Cause 
Courts Aot is obligatory. The deposit of 
the deoree amount or the furnishing of 


aeourity therefor must be made within 
the 30 day9 allowed for the application to set 
aside the ex parte deoree. The Court has 
no discretion to allow time beyond that. 

The total amount due to plaintiff at the 
time of the execution application inclusive of 
the execution costs should have been deposit- 
ed. The defendant, having failed to pay the 
execution costs, wa3 not entitled to have 
the ex parte deoree set aside. 

Mr. T. V. Oopalasawmy Mudaliar, for the 
Respondents. — The Court is not limited in its 
discretion in granting time to any particular 
period. Its discretion is absolute. The decision 
in Akula Achiah v. Ohallapilli Lakshminara • 
simham (1) does not lay down any each 
narrow rule. The provisions of 9eotion 17 
of the Provincial Small Cause Courts Act 
are not mandatory but only directory. 

The expression the amount due under 
the deoree” oannot include execution costs 
which aoorued due subsequent to the deoree. 

JUDGMENT, — Though I was inclined to 
doubt the correctness of the ruling in 
Ramasami v. Kurisu (2), I think it must now 
be taken as settled by the decision of Seshagiri 
Aiyar and Moore, JJ , in Akula Ac\iah v. 
Ckallapalli L >kshinarasim\am (lj that the 
provision in section 17 of the Provincial 
Small Cause Courts Aot requiring the 
deposit of the deoree amount or the giving 
of eeourity for it at the time of the prose- 
cution of the application to set aside the 
ex parte deoree is not mandatory but only 
directory. 

Toe deposit must, in other word.*, be 
made or seourity famished as and when 
the Court direots. The Court has, therefore, 
the power to let the deposit to be made 
as it thinks 6t and to give time for it, 
provided tf course that the deposit is made 
before the hearing of the petition. 

One sentence in the judgment of my 
learned brothers, where they say we express 
no opinion whether this deposit after the 
time allowed for the application is valid or 
not, has given room to some argument before 
me that they did not decide that the 
Court can give time beyond the 30 days 
6xed for applications to set aside ex parte 
decrees under the Limitation Act. Bat 

( 1 ) 6 T Ind. Caa 926; (1919) M. W. N. 687* 37 M. 
L. J. 4*3; .0 L. *v, 474 

(2> 13 M. 178. 
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reading tbe judgment as a whole, I think 
it shows that they reoognised* that the 
Oourt could allow any proper time as it 
thinks necessary, as the provision was held 
to be directory only, There is no time 
Bred for the deposit under the seotioD, if 
we do not oonsider the time of tbe presen- 
tation of tbe application as that time. If 
that point of time is not to be taken as 
fixed for the deposit, it can be made at any 
time the Oourt fixes for it before the 
hearing. The objection that the deposit 
was not made in this case within the 
time must, therefore, be overruled, as the 
deposit was made within tbe time allowed 
by the Court. The Court was no doubt 
very indulgent in the matter of fixing time 
but that is not a question on wbioh I 
should interfere. 

The further objection that tbe exeoution 
oosts incurred by the decree-holder were 
not deposited before the decree was set 
aside, is also not a valid objection to the 
order setting aside the deoree, as those 
oosts cannot be held to come within the 
expression 'the amount due under the 
deoree” in section 17. 

It was next urged that there was no 
sufficient oause shown for the defendants’ 
absence on the hearing date. The learned 
{Subordinate Judge has accepted the oauee 
shown as sufficient and, though perhaps 
it is not a very satisfactory owuse, 1 am 
not prepared to interfere with the discre- 
tion of the Subordinate Judge. 

The order settirg a*dde the ex parte 
deoree most, therefore, be upheld. On the 
merits, the finding that Exhibit A , the 
document sued on, is not proved to he 
genuine is one of fact and the ltarr.td 
Subordinate Judge has given some reasons 
for it and I must aooept it in revision. 

The suit was on that fitdirg rightly 
dismissed against the 1st defendant, lie 
cate, however, stands on a different footing 
against the 2nd defendant. He, having 
transferred Exhibit A to the plaintiff 
and having received consideration for it 
and having agreed to repay if plaintiff 
failed to recover frcm the 1st defendant, 
is dearly liable for tbe tuit amount. 
There muat be a deoree against him lor 
it and oosts, 

In ; tbe result the civil revision peti- 


tion is dismissed with oosts against the 
1st defendant but allowed with costs in 
this Court only against the 2nd defendant. 
m. c. p. 

Petition allowed in part. 


BOMBAY HIGH COURT, 

Second Civil Appeal No. 7^4 of 1918, 

October 13, i 9 1 9. 

Present : — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justioe Heaton. 
CHANDANMALi HAMBIRMAL HUNDE- 

KARI AND AKOTHEK — DEFENDANTS — 

Appellants 

versus 

BHASKAR WAMAN DESHPANDE— 
Pl«int. ff — Respo -dent. 

Bombay Land Revenue Code ( Act V of 1879J, s. 74— 
Bajinama and kabuliyat, execution of, whether amounts 
to transfer. 

The execution of a rajinamah and a kabuliyat 
does not, in the absenco of evidence, or indications 
furnished by lapse of time and possession and so 
forth of an intention to transfer ownership, com- 
pletely take the place of a sale-deed. Each case, 
however, depends upon its own facts, [p. 620, 
cols. 1 & i. p. 62 !, col. I.] 

d-cond apptal from the decision of the 
District Juoge, Abmedtagar, in Appeal 
No. 19 of * 917, confirming the deoree passed 
by tbe Joint Subordinate Judge at Ahmed- 
njgar, in Civil Suit No. 230 of 1916. 

Mr. D. 0. Fir/iar, for the Appellants. 

Mr. A. G. Desai t for Respondent No. 1. 

JUDGMENT. 

M/Cleod, C. J. — The properly in suit in 
18^4 belonged to one Chmkabai. She. 
moitgaged it to the plaintiff’s father in 
18S4. In 1894, she exeouied a Rajinama 
in favour of hereon Madhavrao, giving notice 
unGer section 74 of the Bombay Land 
Revenue Code of l879 that she had relin- 
quished tbe oooupanoy of certain survey 
numbers mentioned therein, and asked for 
the neoestary mutations of Dames to be made 
in the records. At the same time Madhav- 
rao executed a Kabuliyat addressed to the 
Mamlatdar, and the properties were trans. 
felted in the Government records to the 
Lame of Madhbvrao. In 1903 Madhavrao 
n engaged lotbe 1st defendant. The plaint- 
iff brought a suit on his mortgage in i910 
and got a deoree for sale in A911, He; 
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purchased in 1915. The let defendant got 
a consent deoree against Madhavrao in 1908 
and purchased under that deoree in 1912. 
The evidence adduced at the trial oonvinoed 
the trial Judge that the transfer of the 
property to the Dame of Madhavrao in 1891 
was merely for the convenience of Chinkabai, 
and he found it was reoognised bstween 
Madhavrao and Chinkabai that Madhavrao 
was merely managing the property for her, 
He finds on issue No. 3 as follows: — 

“I have, therefore, to find that Madhavrao 
never professed to be in possession and 
Yahivat as owner and that Chinkabai did 
not absolutely relinquish her proprietary 
right in favour of Madhavrao by the ohaDge 
of Khata to his Dame. The purpose of the 
change of Khata seems to b9 to facilitate 
the management of the property by Madhav- 
rao. Beyond this evidence there is absolute- 
ly no evidenoe for the defendant to prove 
that Madhavrao wa9 the owner of the lands. 
My finding, therefore, on the 3rd issue is in 
the negative.” 

Now in second appeal it has been argued 
that the execution of the Rajinama and 
Kabuliyat in 1894 must necsssarily by them- 
selves amount to a transfer of the property 
by Chinkabai to Madhavrao. Bat none of the 
authorities cited is in favour of so unlimited 
an assertion. The question in issue was 
whether such dooaments required registra- 
tion, and all that the oases oited oan show 
is, that it was decided that these documents 
did not require registration, but could 
amount to evidenoe of transfer of the pro- 
perty to whioh they related. Bat the 
Courts have never gone so far as to hold 
that the execution of these dooaments must 
neoessarily amount to a transfer, whioh oonld 
not be rebutted by any evidenoe regarding 
the manner in whioh the parties concerned 
dealt with the property. Eaoh case must 
neoessarily depend upon its own facts, and in 
one case the Court might be satisfied that the 
parties who exeonted a Rajinama and 
Kabuliyat intended that the property 
should be transferred, and in another oase, 
as in this, the Couit might find from the 
evidenoe that the execution of these docu- 
ments was merely for the convenience of the 
parties, especially, as in this case, where the 
party transferring the Khata wa9 a womaD. 
I think we must be bound by the findings of 
faot in the trial Court, that it was not 


intended by these documents executed in 
1894 to transfer the property from Chinka- 
bai to Madhavrao. It follows, therefore, that 
the property stood in the name of Madhavrao 
merely for the convenience of Chinkabai and 
Chinkabai wa9 well acquainted with the faot. 
Therefore, Madhavrao had no title, and the 
plaintiff’s mortgage was the only mortgage of 
the property, so that the plaintiff who had 
purobased in execution is entitled to the 
property as against Madhavrao’s mortgagee. 
Therefore, the appeal, in my opinion, should 
be dismissed with oosts. 

Heaton, J. — In this oase it is admitted that 
the appellants must fail, unless it is shown 
that in the year 1894 there was a transfer of 
ownership of the land in suit by Chinkabai, 
the then owner, to her son Madhavrao. It 
is found as a matter of faot by both the 
lower Courts that there was no transfer of 
ownership, and that finding must be 
aooepted by u?, unless a9 a matter of law the 
existence in the year 1894 of a Romania and 
Kabuliyat under eeotion 74 of the Bombay 
Land Revenue Code neoessarily constitute a 
transfer of ownership. It is argued by the 
appellants that they to, The value of Raji* 
namas and Kabuliyats is a matter which has 
often engaged my attention, and I see I have 
delivered several opinions on the point whioh 
appear in the Bombay Law Reporter. One of 
the latest, if not the latest, appears in Narso 
Ramji Kulkarni v. Nagava Ishvarappa (1). 
For many years it seems to hive been 
the opinion in this Court that it was 
difficult to establish a transfer of the kind 
here asserted, without a sale deed; although 
even then th«re were indications that the 
existence of a Rajinama and Kabuliyat 
might possibly be a substitute for a sale- 
deed as documentary evidenoe of a trans- 
fer. In recent years it has, I think, 
become established that you oan have a 
transfer of agricultural lands without a 
sale deed and that a Rajinama and 
Kabuliyat may in certain cases be, for 
substantial purposes, as good evidence of 
a transfer as a eale deed itself. But of 
course before you oan hold that a Rajinama 
and Kabuliyat really do evidenoe a transfer 
of ownership, there mu9t be either evidenoe 
or indications, furnished by lapse of time 
and possession and so forth, that there 
was in fact an intention to transfer owner- 

(1) 45 lad. Caa. 492; 20 Bom. L. R. 358; 42 B. 369- 
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ship. A Rajirama and Kabuliyat do not 
by any means completely take the place 
of a sale deed. They only serve as docu- 
mentary evidenoe of transfer, if that 
transfer can properly bo inferred from 
the totality of faots proved ; and these 
must usually at any rate oomprise a good 
deal more than the Rajinama and 
Kabuliyat themselves. In this case there 
is evidence from whioh both the lower 
Courts have drawn a conclusion that there 
was no intention to trarsfer ownership, 
It was quite within their powers to arrive 
at that conclusion. It seems to me, there- 
fore, that their finding that there was no 
transfer of ownership in 1894 is oon- 
olusive, and that the argument urged by 
the appellants that a Rajinama and 
Kabuliyat necessarily compel the inference 
as a matter of law that there was a 
transfer of ownership is without good 
foundation. I, therefore, agree that the 
appeal should be dismissed with costs. 

Appeal dismissed, 


LAHORE HIGH COURT. 

Second Civil Appeal No. 2240 of 1919. 
February 14, 1920. 

Present: — Mr. Justice Abdul Raoof. 
INAYAT— Deeendant— Appellant 

t ersus 

DARBARA SINGH ano others— -Plaintiffs 

AND ANOTHER YeNDOK — RESPONDENTS. 

Punjab Pre-emption Act (I of 1913^, s. 22 — 
Extension of time for making deposit — Discretion of 
Court — Appellate Cpurt, pacers of — Procedure. 

In a pre-emption suit filed on the last day of 
limitation the Court ordered the plaintiffs to deposit 
one-fifth of the tale price in cash on or before a 
certain date. On this cate the plaintiffs asked the 
Court to accept security instead of a cash deposit; 
hut the Court refused to do so and extended the 
time for making the deposit. The plaintiffs having 
failed to make the deposit, the Court rejected the 
plaint. On appeal the District Judgo allowed 
further time and the plaintiffs having made the 
deposit, he set aside the order rejecting the plaint. 

The defendants referred a second appeal to the High 
Court: 

Held, that under, the circumstances of the case 
the lower Appellate. Court ought not to have gone 


out of its way to oxorciso the discretion of extend* 
ii'o thue * u favour of the plaintiffs, [p. 623, col. 2.] 

According to general rules of procedure an 
Appellate Court has all tho powers which the 
ohginal Court lias and can do all that the original 
Court can do. [p. f‘22, col. 2.] 

Sub-section 2 of section 22 of the Punjab Pre- 
emption Act was enacted rather to enlarge the 
powers of an Appellato Court authorising it to 
make the snmo orders with respect to an appeal as 
the original Court can with regard to the oiiginal 
suit. [p. 622, col 2; p. 623, col. 1.] 

Seoond appeal from the order of tie 
District Judge, Ferczapore, dated the 28th 
August 1919, reversing that of the Sub- 
ordinate Judge, 2nd Class, Fercz9pore, dated 
the 6th February 1919. 

The Hon’ble Pandit Sheo Narain, R. B., for 
the Appellant. 

Mr. B. P. Khosla , for the Respondents. 

JUDGMENT. — This seoond appeal has 
arisen out of a suit for pre eruption under 
the following oiroumstanoee: — 

(1) Dartara Singh adult, and (2) Gur- 
bakhsh Singh and (3) Kbeta minors, 
through their next friend Musammat Kishno 
their mother, brought a suit for pre-emption 
against Gajjan Singh vender and Inayat 
vendee. The suit was instituted on the 

3rd of December 1918, the last date of 
limitation, On the 5th of December 1918, 
the Court under section 22, olause (1), of the 
Pre emption Act ordered the plaintiffs to 
deposit one- fifth of the sale price in cash 
on or before the 10th of January 1919, 

On the date fixed the plaintiffs tried to 

persuade the Court to accept a security 

instead of a cash deposit. This the Court 
refused to do. It, however, extended the 
time for making the deposit until the 6th 
of February 191i\ The amount to be de- 
posited was fixed at Re. 5C0 and in the 
order it was distinctly mentioned that no 
further time would be granted. The plaint- 
iffs, however, failed to make the deposit 
and the Court, acting under sub-section 4 
of eeotion 22, rejeoted the plaint on the 
22nd of August 1919. Against this order 
an appeal was preferred to the lower 
Appellate Court by the two minor plaint- 
iffs through their mother Musammat Kishno. 
Their adult brother Darbara Singh, for 
reasons wbioh have not been explained, did 
not join them in instituting the appeal, 
but he was joined ao a reopondent, In 
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■the memorandum of appeal four pleas were 
raised to the following effect, namely, 

(1) That Musammat Kishno was prevent- 
ed from depositing the money through 
fraud. 

(2) That under the speoial oircumstanops 
the lower Court ought to have allowed 
further extension for the deposit of the 
money. 

(3) That the lower Court was in error 
in holding that further extension oould cot 
be granted under section 22. 

The fourth plea was in the shaoe of a 
prayer that in the interest of the minors, 
the lower Court should be ordered to 
allow the money to be deposited. The 6 rat 
plea as it stood in the memorandum of 
appeal was utterly vague, bat from the 
judgment of the lower Appellate Court it 
appears that it was explained by alleging 
fraud on the part of one Phuman Khan, 
who was said to have at the last moment 
baoked out of his promise to lend the 
required sum for the puposes of the deposit. 
This plea, whatever its effect might have 
been, does not appear to have been made 
out by evidence, for the learned Judge 
does not appear to attach any importance 
to it in his judgment. On the contrary 
the learned Judge appears to have overrulsd 
all the pleas raised in the memorandum 
of appeal, for he records the following 
decisive finding on the whole oase: — 

'1 hold that the first Court’s order is 
perfectly oorreot, legal, and just, but never- 
theless as the plaintiffs are minors I will 
give one more opportunity, on condition 
that Rs, 50 be paid as compensation for 
the defendants.” 

He allowed time for the deposit to be 
made up to the noon on the 2Sch of August 
1919. In accordance with this order the 
plaintiffs deposited R 9 . 5C0 and also paid 
Rs. 50 compensation money within time. 
The learned Judge, therefore, on the 28th 
of August 1919, accepted the appeal of the 
plaintiffs and set aside the order rejecting 
the plaint. Against this appellate order 
the present second appeal ha9 been pre- 
ferred. 

Two main contentions have been raised 
before me on behalf of the vendee-appellant. 
In the first plaoe, it has been contended 
that under section 22 the Appellate Court 
bad no power to extend the time for the 


deposit of the one fifth of the sale price in 
appeal. It is urged that according to the 
oorreot interpretation of sub section (1) 
p n wer is given to the first Court in which 
the pre emp'ion suit is brought to fix the 
amount to be deposited and rhe time within 
which the deposit is to be made. Sab- 
seofion 4 makes the following peremptory 
provision: 

“if the plaintiff fails within the time 
fixed by the Court, or within suoh further 
time as the Court may allow, to make the 
deposit or furnish the security mentioned 
in sub section 1, his plaint shall be rejected.” 

It is contended that it is the 6rst Court 
which has been given the discretion tn 
extend the time for making the deposit or 
furnishing the security relating to the suit 
pending before it. Sub section 2 provides 
that 'in any appeal ths Appellate Court 
may at any time exeroise the powers con- 
ferred on a Court under sub seotion 1,” 
and it is further provided by sub section 
4 that if the plaintiff-appellant fails to 
make the deposit within the time fixed by 
the Appellate Court the appeal shall be 
dismissed. It is argued that according to 
the oorreot interpretation of sub-sections 2 
and 4 the Appellate Court is to exeroise 
powers of granting further time when it 
has itself made the original order requiring 
the plaintiff appellant to make his deposit 
within a fixed time. It is accordingly 
argued that the learned Judge of the Court 
below had no power to extend the time for 
the deposit which the Court of first instance 
in its discretion had refused to do. The 
wording of the seotion is not very clear 
and may lend colour to this argument. 
According to general rules of procedure the 
Appellate Court has all the powers which 
the original Court has and can do all that 
the original Court oau do. Sub-section 2 
does not in any way take away or out 
down the powers of an Appellate Court. In 
fact it was enacted rather to emphasize 
and amplify these powers. The decision 
of the question is not free from difficulty, 
but applying general principles it may be 
safely held that the powers of an Appellate 
Court have been left intaot. In my opiniorf 
sub seotion 2 was enacted rather to enlarge 
those powers, authorising the Appellate Court 
to make the same orders with respect to 
an appeal as the original Coart has with 
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regard to the original suit. It; Inn not 
been oontended that the light of appeal 
m pre-emption oases under the oiroumstanoes 
contemplated by section 22 does not exist. 
If there is a right of appeal from pre- 
emption decrees, the Appellate Court must be 
held to possess all the powers of an Ap- 
pellate Court in dealing with it. 

The second point urged is that granting 
that the District Judge had the power to 
make the order now in question, whether 
under the oiroumstanoes of this oa«e he ought 
to have done so. It is admitted that the right 
of pre-emption in its very essenoe is a weak 
right. The Muhammadan Law to which 
the right of pre emption in this oountary 
owes its origin itself recognises the weak- 
ness of the right. In faot in almost all 
the Muhammadan Law text-books a separate 
chapter is devoted to the consideration of 
the oiroumstanoes under whioh and the 
manner in whioh this right may be defeated. 
The Muhammadan Law reoognises certain 
devioes by whioh a right of pre emption may 
be avoided. (See Fatwai Alamgiri, Baillie’s 
Hanifea Law, pages 512-513, Hamilton’s 
Hidaya, page 563, and M. L. Agarwala’s 
Law of Pre emptioD, Chapter IX, page 145, 
Seoond Edition, wherein the whole subjeot 
is fully discussed and illustrated). There 
is no dearth of decided oases on this point. 
As the exercise of the right is opposed to 
publio interest, the Courts do not enforce it 
beyond the limit of the necessities whioh have 
been judioially decided. In Sheikh Roodrut- 
oollahv. Mohtnee Mohun Shoha (1) Mr. Juatioe 
Mitter said that the right was not founded 
on any antecedent defect in the title of 
the vendor, i.e., on his legal disability to 
Bell bis property to a stranger, but «asa 
mere right of re purchase, not from the 
vendor but from the vendee. 

There will be found numerous oases 
spread over all the Indian Law Reports in 
support of this proposition, to whioh it is 
not necessary to refer in detail as the 
matter is so well known and so generally 
recognised. No reported case dealing with 
the question relating to the interpretation 
of section 22 of the Pre-emption Act has 
been cited by either side before me, but 
an unreported judgment of Mr. Justice 
LeRossigpol and Mr, Juatioe Wilberforoe, in 

(1) 4 B.L, R, 184} 18 W. B, 21 (F. B.), 


Civil Appeal No, 3303 of 1917, decided 
on the 12oh of M*ron i913, uas been relied 
upon, the facts of whioh were somewuat 
similar to tbe facts ot toe present o<*ae. 
The plaimiif in that case was tirst oruered 
to deposit security in cash on tbe 30ch of 
May. He failed to make tne deposit witnm 
the time. Time was twice extended with a 
speoitio warning that no further opportunity 
would be given him. Ha again failed to 
make the deposit. The plaint was aooord- 
iuuly rejeoted in accordance with sub- 
seotion 4 of section 22. An appeal was 
preferred to the Chief Court, urging that 
the Court of first instance exercised its dis- 
cretion in an arbitrary fashion in dismissing 
the suit. It is not clear whether the precise 
question raised before me was raised in that 
case. Consequently the deoision relied 
upon cannot be useful to the appellant on tbe 
question of the construction ot seotion 22 
and its sub-sections, but the ground on whioh 
the leaned Judges refused to interfere with 
the order of dismissal equally applies to the 
facts of the present oase. At the conclusion 
of their judgment the learned Judges made 
the following observation: — "Tne suit was 
instituted on the very last day of limitation 
and there is no good reason why persons 
who bring suits of a peouliar nature, such 
as pre-emption suits, should reoeive great 
concessions from tbe Courts. The right to 
pre empt as it now stands is of a piratical 
nature and persons who desire to enforce 
it must comply striotly with the require- 
ments of the law.'* 

in another pre-emption ease No. 2753 of 
1910, decided by the Hoa’ble Mr. F. A. 
Robertson of the Punjab Chief Court on 
the 3 1st of March somewhat similar 

remarks were made with regard to the 
nature of a pre-emptive right. The plaint 
in that oase had also been rejeoted by the 
first Court for non-payment of one-fifth of 
the purchase money within the time fixed 
and the Appellate Court had dismissed the 
appeal. The learned Judge in appeal to this 
Court made the following remark in his 
judgment: — 

“There are no speoial equities in favour 
of a person who asserts his rights 
of pre-emption and as this is particularly a 
harassing kind of litigation, the plaintiff was 
properly oalled upon to deposit the one-fifth 
of the value of the property and when he 
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fails to do so aDd is absent on the date 
of tbe hearing, I cannot see that there is 
any special reason to make it easy for him. 

I notice that the suit was filed on the day 
before the date of limitation would have 
expired.” 

Now in this case also the suit was in- 
stituted on the very last day of limitation 
and this was also a pre-emption suit. The 
additional facts whioh tell against the 
plaintiffs are these:— 

(а) That in tbe first plaoe tbe adult 
plaintiff kept out of the appeal, whioh was 
filed only by his miuor brothers through 
their mother; 

(б) the appeal was allowed to he dis- 
missed for default. Then an. application 
for its restoration was made and these 
proceedings took several months and the 
appeal eventually was deoided on the 22od 
of August by whioh time for deposit was 
extended upto the 23th of August. Thus 
the plaintiffs managed to gain six months’ 
time in this manner, and 

(e) a false plea of fraud was invented 
for the purpose of persuading the Court to 
extend the time. 

Taking these facts into consideration the 
plaintiffs in this oase were not entitled 
to any consideration. The Court of first 
instance had granted them extension of 
time for the deposit with a warning that 
no further time would he granted; as there 
appeared to be no prospeot of tbe deposit 
being made, the first Court was driven to 
make an order according to law and reject 
the plaint. In the faoe of these circum- 
stances the lower Appellate Court ought not 
to have gone out of its way to exercise the 
discretion of extending time in favour of 
the plaintiffs. This ground is sufficient for 
accepting the appeal and setting aside the 
deoision of the lower Appellate Court. 
After holding “that the first Court’s order 
is perfectly correct, legal and just” the 
only legitimate course open to the lower 
Appellate Court was to have refused to 
interfere with that order. The only justi- 
fication given by the learned Judge in his 
judgment is expressed in the3e words: — 

“But nevertheless as the plaintiffs are 
minors, I will give one more opportunity, 
etc., etc.” 

The learned Judge in making the 
observation altogether forgot that the 


minors’ adult brother Darbara Singh was 
also a co-plaintiff in the oase and had kept 
behind the 6oene. It is easy to perceive that 
he was as muoh interested in the appeal 
as his two minor brothers. In my opinion 
the learned Judge of the Court below exer- 
oised his discretion in an arbitrary manner 
in accepting the appeal and thereby extend- 
ing the time for tbe deposit of the one- 
fifth of the sale price. The mere fact that the 
appellants were minors was absolutely no 
ground for interference in a suit for pre- 
emption, for while minors have been treated 
with leniency as regards limitation, with 
respect to other matters no exception hss 
been made in their favour in the matter of 
olaims for pre emption. 

For the above reasons I allow the appeal, 
set aside the order of the lower Appellate 
Court and restore that of the first Court with 
oosts. 

Appeal allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 169 of 1917. 
October 20, 1919. 

rresent : — Sir Norman Maoleod, Kt., Chief 
Justioe, and Mr. Justice Heaton. 
BALUBHAI HIRALAL— Appellant 

versus 

NANALAL BHAGUBHAI — Respondent. 

Hiiidu Law — Marriage , breach of promite of — 
Damages, suit for — Liability 0 / breaker of contract — 
Death of plaintiff — Abatement of suit. 

Although under the Hindu Law a person retracting 
from a contract of marriage is exempt from fine if 
there is good cause for the retraction, yet be 
must pay the expenses incurred in connection with 
the betrothal, [p. 625, col. 2.] 

A suit for the recovery of damages for breach of 
a contract of betrothal abates upon the death of 
the plaintiff [p. 626, col. a.] 

Appeal from the deoision of the First 
Class Subordinate Judge at Sarat, 
Civil Suit No. 169 of 1914. 

Mr. 0. N. Thakor , for the Appellants. 

Mr. Jayakar (with him Mr. H. V. Divatia), 
for Respondent No. 1. 

Mr. M. B. Dave, for Respondent No. 2, 
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JUDGMENT.— The original plaintiffs, 
who were father and son, brought this 
Buifc to reoover the so m of Us. 21,000 odd 
as damages for breaoh of a contract of 
betrothal. In 1901, the 1st defendant, the 

brother of the proposed bride, betrothed 
hie sister to the 2nd plaintiff. The 2nd 
plaintiff was then nine years old and the 
proposed bride was four years old. In the 
ordinary oonrse the marriage would have 
taken place in eight or nine years, that is 
to say, about 1910 or 1911. But postpone* 
ments were made of the marriage ceremony 
by the defendant, in the belief that these 
postponements were required by the health 
of the bridegroom. In Deoember 1913, the 
betrothal was broken off. In April 1914, 
the bride Mangalagavri married the 2nd 
defendant. During the pendency of the 
suit the 1st plaintiff died, and during the 
pendenoy of the appeal the 2nd plaintiff 
died. The suit was dismissed by the 
learned Subordinate Judge with costs. 
He held that the 1st defendant was 
justi6ed in retracting the engagement, 
and that, therefore, he oould not be liable 
in damages, nor was he liable for out of 
pocket expenses. It is quite clear that 
owing to the death of both the original 
plaintiffs there can be no claim now for 
damages. The only question is whether 
the representatives of the original plaintiffs 
as members of the family are entitled to 
reoover the out of pooket expenses, which 
. the plaintiffs said they inourred while the 
betrothal was in existence. The learned Judge 
at p*ge 8, line 63, says : u As there was 
sufficient reason for retraoting the engage- 
ment, the out of pooket expenses cannot 
he recovered from the defendant No. 1 
under Verse 28 of seotion XI of Chapter 
II of the Mitakshara.” But it appears to 
us that the learned Judge has misread 
that particular verse. Verses 26, 27 and 
2S deal with the question of betrothal and 
what are the consequences of a breaoh. 
Verse 26 says; 

For detaining a damsel, after affianoing 
her, the offender should be fined, and should 
also make good the expenditure together 
with interest.” 

By Verse 27;. 

If there be good cause, he shall not be 
fined, since retraotion is authorized in such 
ft oase. The damsel, though betrothed, may 

40 


be withheld if a preferable suitor present 
himself.” 

Then by Verse 28: 

“Whatever has been expended? on aooount 
of the espousals, by the [intended] bride- 
groom (or by his father, or guardian) for 
the gratification of his own or of the damsel’s 
relations, mu9t be paid in full, with in- 
terest, by the affianoer to the bridegroom.” 

It is quite dear, therefore, that though 
the offender shall not be fined if there is 
good oause for the retraotion, yet in any 
event by Verse 28 he must pay the ex- 
penses inourred by the bridegroom or his 
father during the betrothal. 

Now in this oase the plaintiffs have 
claimed Rs. 1,089 as out of pooket expenses 
io oonneotion with the betrothal. They 
endeavoured to prove payments of various 
items making up that sum, but the learned 
Judge was by no means satisfied that such 
payments had been made. He says:— 

“The sum of Ri. 1,089 is made up of a 
series of small items ranging over a number 
of years. The items were spent on food 
and small presents of doth and oash. 
They inolude a sum of Rs. 4-6*6, the 
railway faro of Haribhai who went to 
Bombay from Surat on 7th February 1913 
to cilk to the defendant No. 1. Mangala- 
gowri swears that she did not visit the 
plaintiff’s house on several occasions oharged 
for. She was then in mourning. The 
aooounts produced on behalf of the plaint- 
iffs were not at all regularly kept in the 
ordinary course of business. There is no 
evidenoe to show that aDy ornaments or 
any durable dothes of value, clothes that 
have not been worn out long before suit, 
have been presented to the girl. The ao- 
oount seems to have been made up from 

memory.” . . . 

Therefore, the plaintiffs who had to prove 

their daim fell very far short of what was 
required of them, and it is impossible for 
us in first appeal to take an aooount, as, 
in the first plaoe, we have not got the 
proper materials whioh the plaintiffs should 
have produced in the lower Court. There- 
fore, as Rs. 25 were at least admitted in 
the written statement as having been paid 
for dothes, and as it is certainly probable 
that some small sums were paid from time 
to time duiing all these years of the 
betrothal, I asked the respondents* Counsel 
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whether they were not prepared to make 
an offer in order to prevent farther trouble 
Mr. Jayskar offered to pay Rg. 250 and 
I think the appellant's’ Pleader was certainly 
right in accepting that offer, because if the 
oase bad gone on, it was probable they 
would not have gained more than Rs. 25 
admitted in the written statement. There- 
fore, there will be a decree for the plaintiffs 
for Rg. 250 and proportionate oosts through- 
out. As regards the plaintiffs’ claim to two 
items of Rs. 10,000 the appeal abates. 
The respondents will get their oosts on 
these two items in the ordinary way as 
when an appeal abates and has not been 
decided on the merits. 

Decree accordingly . 


MADRAS HIGH COURT. 

Appeal aghnst Appellate Order No 108 

of 1918 


AND 


Civil Revision Petition No. 1381 of 1918. 

November 14, 1919. 

Present'. Mr. Justice Spencer and 
Mr. Justice Bakewell. 
YBNKATASAWMY NAIDU — Appellani 
in C. M, A. No. 108 of 1918 and Petitione 
IN C. R. P No. 1381 OF 1918 


versus 

GURUSAWMI IYER — Respondent 

IN BOTH. 

Civil Procedure Code ( Act V of lflOSj, ss. 64, 65 73 
O. XXI, rr. 68 , 63 — Attachment before judgment in 
two separate suits by different plaintiffs— Decrees in 
both suits— Sale at instance of one plaintiff, effect of — 
Subsequent application for sale by other plaintiff 
whether maintainable. 


"Where property is attached before judgment in 
two separate suits by the respective plaintiffs 
therein, and both suits are decreed, and the pro- 
perty is sold in execution of the decree of one of 
the plaintiffs, ownership in the property passes to 
the purchaser the moment the sale is knocked down 
to him. An application, therefore, for sale of the 
property at the instance of the other plaintiff is not 
maintainable, inasmuch as the defendant has, in 
consequence of the sale, no interest in the property 
which can be attached or sold, [p, 627, cols. 1 & 2.J 


Appeal against the order of the Court 
of the Subordinate Judge, Kumbakonam, 
dated the 30th July 1913, in Appeal Sait 
No. 38 of 1918, preferred against the 
order of the Court of the District Munsif, 
ValangimaD, in Execution Application No. 823 
of 1917, in Original Suit No. 43 of 1914, on 
the fi le of the Court of the District Munsif, 
Tanjore. 

Petition, under seotion 115 of Act V 
of 1903 and seotion 107 of the Govern- 
ment of India Aot, praying the High 
Court to revise the order of the Court of 
the Subordinate Judge, Kumbakonam, dated 
the 30th July 1918, in Appeal Suit No. 38 of 
1518 (Execution Application No. S23 of 1917 
on the file of the Court of the District Munsif, 
Valangiman.) 

PACTS appear from the judgment. 

Messrs. K % R . Narainsawmi Aiyar and 
ft- T. Krishnamachariar , for the Appel- 
lant. — The lower Court was wrong in 
allowing the respondent’s application for re- 
sale of the property. The respondent’s first 
execution application having been dismissed, 
and appellant having become the purchaser in 
Court sale, the property vested in him 
absolutely and until respondent set aside 
the sale by decree of Court, he has no 
locus standi to question the sale. Attach- 
ment only renders void private alienations 
but does not invalidate transfers of property 
under orders of Court. Seotion 64, Civil 
Procedure Code. See Sankaralinga Reddi 
V. Kandasami Tetau (l), Errikullapa Ohetty 
v. Official Assignee of Madras (2) and 
Raghunath Das v. Sundar Das (3). 

Mr. K. 8. Jayaram Iyer % for the Respond- 
en t — A suit is pending to set aside the 
sale to the appellant. Order XXI, roles 58 
to 63, apply to this oase. The Coart was 
bound to investigate the respondent’s 
claim. 

JUDGMENT. — Both parties in this oase 
attached the property of the same person 
before judgment in their respective 
suits against him and both obtained decrees 
for money, one in the Conrt of the District 
Munsif of Tanjore and the other in that of 

(1 ) 30 M. 413; 17 M. L. J. 334; 2 M. L. T. 365. 

(2 3* Ind Cas. If-0; 39 M. S03. 

(3 V\ Jnd Cas 90'; 42 O. 72; 27 M. L. J. 150; 18 
C. W. N. 1068: 16 Bom L. R. 81 J; 13 A. L. J. 154, 

41 I. A. 261; 1 L. W. 567; 16 M. L. T. 353, (1914) 

M. W. N, 747; 20 0. L. J. 555 (P. O.). 
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Valangiman. Both parties applied in the 
Oonrt of the District Munsif of Valangi- 
man for execution of their respective decrees, 
but the first application of the respondent 
was dismissed. The appellant’s application 
resulted in a Court sale in which he pur* 
chased the attached property. 

The respondent has now again applidd 
for a sale of the same property in execu- 
tion of his deoree and the appellant has 
applied in those proceedings for an order 
that the application may be dismissed on 
the ground that be has become the owner 
of the property. 

It is well established that an attachment 
confers no interest in the property, which 
is in custodia legis , and the effect of 
attachment is to render aDy private 
alienation void a9 against all claims 
enforceable under the attachment [see 
Civil Procedure Code, seotion 64, and 
Sankaralir.ga Reddi v. Kandasimi Tevan 
(1)]. The attachment dnes not pre- 
vent a transfer of the property under 
an order of Court, and, therefore, an 
order of adjudication in insolvency which 
vests the property of the debtor in the 
Official Assignee is good as against an 
attaching creditor [see Raghunath Das v. 
Sundar Das (3) and Errikullapa Ohetty v. 
Official Assignee of Madras (2)]. This 
principle is implied in the provisions of 
the Civil Procedure Code, seotion 73, under 
whioh persons who have applied for 
execution of their decrees are entitled 
merely to share the assets realised, and it 
is clear that, in the absenoe of fraud, 
(see Order XXI, rule 90) such persons 
eannot object to the sale of the property 
of their judgment-debtor by the Court. 

The ownership of the property passed 
to the appellant from the moment that 
the sale was knocked down to him, and 
the judgment debtor retained no interest 
in it whioh can be attached or sold (see 
seotion 65, Civil Procedure Code). It has 
been stated that proceedings by way of 
suit are pending to set aside the deoree 
of, and sale thereunder to, the appellant; 
if those proceedings are successful, the 
respondent may be able to enforce his 
deoree against any interest whioh thereby 
beoomes vested again in his debtor, but 
he oannot now sell a merely speculative 
interest in these proceedings, 


It has been argued that the provisions 
of Order XXI, rules 58 to 63, apply to 
this oase, and the heading of the appellant’s 
application referred to them; but we do 
not think that they apply, because the 
ground of an application under them is 
that the property in question is not liable 
to attachment. In the present oase the 
respondent was originally entitled to attaoh 
the property of his debtor, but he is not 
entitled to proceed to sale because the 
Court has already disposed of the property. 
It was also objected that the appellant, 
not being the representative of any of the 
parties to the suit in whioh the deoree 
was passed, had no locus standi to make 
this application under seotion 47, Civil 
Procedure Cede, but Mr. Jayarama Aiyar 
withdrew this objection in the course of 
the arguments, and after the recent Full 
Bench decision in Veyindramuthu Pillai v. 
Maya Nadan (4), we do not think it can 
be denied that the appellant, having 
purchased the interests of the judgment- 
debtor, is his representative for the purpose 
of seotion 47. 

We think that the appeal should be 
allowed and that the respondent should 
not be permitted to prooeed to the sale 
of the property in question, unless or 
until the sale to the appellant has been 
set aside by an order or deoree of Court 
and we order accordingly. The execution 
application is dismissed. Appellant will 
get his oosts here and in the lower Courts. 

The Civil Revision Petition follows Appeal 
against Appellate Order No. 108 of 1918. 
No orders are necessary. 

M. C. P. 


Appeal allowed . 


(4) 64 Ind. Cas. 209; (1919) M. W. N. 881 20 M. L. 
T. 891; 38 M. L. J. 32; 43 M. 107. 
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CALCUTTA HIGH COURT. 

Civil Rule No. 540 of 1919. 
Febrnary 9, 1920. 

Present : — Mr. Justice Beaohoroft. 
Shaikh AMJAD and another — Defendants 
Nos. 2 and 3 — Petitioners 

versus 

Shaikh HASRAT— Plaint^f— Opposite 

P*rty. 

Judge, statement of, as to questions of fact , value of. 

The statement of the -TuJge trying a case as to 
what happened before him is conclusive on ques- 
tions of fact. fp. 628, col. 2.] 

Civil Rule against the order of the Mansif, 
Maid a. 

FACTS appear from the judgment. 

Babu J'ltmdra Mohan Ohowdhury, for the 
Petitioners. — This Rule was obtained by 
defendants Nos. 2 and 3. The suit was for re- 
covery of R^. 146 as money dus on a bond. 
Defendants Nos. 1, 2 and 3 are three brothers. 
They denied the execution of the bond 
and the passing of the consideration. The suit 
was decreed against defendants Nos. 2 and 3 
by the learned Small Cause Court Judge, 
who held that the signatures of defendants 
Nos. 2 and 3 were similar to those on the 
bond. The case was closed in July 1919, 
after whioh the expert evidenoe was taken. 
The judgment was passed in August. The 
statements iD my petition have been support- 
ed by an afiHavit sworn by the learned 
Pleader for the defendants in the Court 
below On the 1 1 tb Jnly defendant No. 1 being 
alone present in Court, the suit was 
postponed The defendants Nos 2 and 3 ware 
always ready to depose The lean el Judge 
might have forgotten the faot and have 
erroneously stated in his judgment that 
they did not oare to depose. After the 
suit has been once dismissed against defend- 
ant No. 1, it oanDot be decreed as against 
the others That is a long established 
principle of law whioh has been followed 
uniformly in this oountry as well as in 
England. Refers to Qour Chandra Das v. 
t'rasanna Kumar Chandra (1). 

Babu Prt.bodh Ohandra Ohatterji, for the 
Opposite Par f y, was not oalled udoo. 

JUDGMENT. — This Rule was issued at 
the instance of defendants Nos. 2 and 3 
in a Small Cause Court suit on a bond. 
There were three defendants, and the 

(1) 33 C. 812 at p. 815j 10 C. W. N. 7?3 ; 3 0. L. J. 
363. 


learned Judge has found that the defend- 
ants Nos. 2 and 3 executed the bond 
and decreed the snit against them. As 
regards the first defendant he was not 
satisfied that the thumb mark which was 

said to be his on the bond corresponded 

with his thumb mark whioh was taken in 
Court, and, therefore, be was not prepared to 
hold that he was one of the parties who 
exeouted the bond. In the petition pre- 
sented to this Court it was stated that of 
the three defendants only defendant No. 1 
was examined and that the other two were 
not examined, because the Court remarked 
that their examination was unnecessary. 
The Small Cause Court Judge was asked 
to report on this allegation, and be states 
that it was not true that he remarked 
that the examination of defendants Nos. 2 
and 3 was not necessary. With regard to that 
statement of the learned Small Cause 
Court Judge an affidavit has been put in 
by the Pleader who was aotiDg on behalf 
of the defendants and be states iD that 
affidavit that his senior after the examina- 
tion of the first defendant asked whether 
it was necessary to examine the other two 
defendants. The Court then enquired if 
they would corroborate the statement of 
the first defendant, and on the senior 
Pleader stating that they would, the Court 
remarked that it was not neaeesary to 
examine them. There is a general rule 
tbat the statement of the Judge trying a 
oase as to what happened before him is 
conclusive on questions of faot. But this 
affidavit of the learned Pleader seems to 
suggest that there must have been some 
misunderstanding. It seems to me to be 
a rather remarkable state of things tbat 
a Pleader should ask the Court how he 
is to conduct the case, and if the Pleader 
adopts that line of conducting his case 
the matter is rather an unfortunate one 
for his client, beoause the blame for any- 
thing that subsequently happens cannot be 
thrown on the Court, though it might raiso 
difficulties if the Court were led into ex- 
pressing an opinion. ' > 

Another point that is taken is tbat tbe 
Court, having found that the first defend- 
ant was not a party to the bond, ought 
not to have given a decree against tbe 
other two defendants, and I am referred 
to the oare of Qour Chandra Das v. Prasaitna 
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Kumar Ohatidra (l). That case was cited 
before tbe learned Small Cause Court 
Judge, and with regard to it he remarked 
that there was no reason for dismissing 
the eait against all the defendants, because 
he was unable to find that there had been 
any fraudulent alteration of the bond after 
ita execution. It is argued that it is not 
a question whether there is a fraudulent 
alteration or not, but whether there is an 
alteration at all* It i9 quite dear that 
what the learned Judge means is that he 
is not prepared to say that there has been 
any- alteration, bat that he i9 not satisfied 
that the thumb mark whioh purports to 
be that of' the first defendant was in faot 
his. 1 have examined the thumb marks 
myself and I think the first defendant was 
distinotly fortunate in getting the judg- 
ment of tbe Court exonerating him from 
liability. 

The Rule is discharged with costs, one 
gold mohur. 

Rule discharged . 


MADRAS HIGH COURT. 

Civil Appeal No. 174 of 1918. 
November 14, 1919. 

Present : — Sir John Wallis, Kt., Chief Jastioe, 
and Mr. JustioB Sadaeiva Aiyar. 

Sree Raia Malraju LAKSHMI 

VENKATA MM A RAO BAHADUR, 
ZEMINDARNl GARU— Pluntipf- 

Appellant 

versus 

KUtfTAWKKALA VENKATARATNAM 

AND OTHERS — DeF<ND\NTS— R*SPO*DXNr8 
Madras Estates Land Act (I of ss. **, 6 — 

Ryots inoccupation at date of Act under muchilika 
which expired previously —Negotiations for renew il of 
tenancy, effect of — Knowledge of ryots as to who is 
their landholder , whether necessary. 

Eyota in actual possession of ryoti land on tho 
date of the coming into force of the Nfadns Escape* 
Land Aofc mast be deemed to be ryots in possession 
to enable them to acqnire oooupancy rights within 



the moaning of section 0 of tho Act, oven though 
they held under a muchilika th« term of which 
expired one month previously but negotiations 
were going on at tho time for a renewal of the 
tenancy [p. p H0, col. 1.] 

Tho ’statutory status of a rvnt conferred on ali 
ryots in possession on st u!y 1°^ under tho 
Madras Estates Land Act is not dependent on the 
question whether they knew who was entMed to tho 
position of andholder in respect of their holdings, 
[p. 630, col 2.] 

Appeal against the judgment and deoree 
of the Court of the Temp -rary Subordinate 
Judge at Ellore, in Original Suit No. 33 of 
19*4 (transferred from the Sub-Court, Ellore, 
for disposal). 

FACTS appear from the judgm3nt. 

Messrs. T. V. Vencatrama Aiyar and F. 
’Sagabhusanam , for tbe Appellant. — The 
defendants cannot be deemed to have been in 
possession on 1st July 1903, the date of the 
passing of tbe Madras Estates Land Aot. Their 
Muchilika lapsed earlier, on 1st June 1908, 
and they were bound to vaoate on that date. 
They consequently oeased to be ryots on 
1st July 19C8, when the Aot came into 
foroe. It is in evidenoe that the servants 
of the late Zemindar watohed the estate. 
The Zemindar must be deemed to have re- 
sumed possession. 

Even if defendants were in possession, 
they did not hold on condition of paying 
rent to the landholder, t.e„ the plaintiff. 

Mr. V. Ramadoss , for the Respondents.— 
The defendants were in actual possession 
on J st July 19 j 8 They did not quit 
on the expiry of their Muchilika and they 
were negotiating with tbe Court of Wards 
who were in management for a renewal of 
the tenanoy. They had acquired the status 
of ryots on the day when the Estates 
Land Aot oame into foroe. 

The defendants held on condition of pay- 
ing rent to the late Zemindar and the faot 
that they were under a mistake as to 
who was the landholder after his death 
will not deprive them of their statutory 
status. 

> JUDGMENT. — The first question in this 
appeal is whether the defendants were 
ryots in possession of the suit land, whioh 
must be taken to be ryoii land, on the 
1st July 19*J8 when the Madras Estates 
Land Aot came into forao, so that they 
acquired oocupanoy rights therein by virtue 
of section 6. They had held as ryots, that 
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is to eay, pereons holding for the purpose 
of agriculture ryoti land in an estate on 
the condition of paying to the landholder 
the rent whioh is legally due 

[section 3 (15)] under a Muohilika, Exhibit 
C, which bound them to vacate on the 1st 
June 1908, and it is contended for the 
appellant that they had ceased to be ryots 
on let July 1808 when the Aot came into 
force. Evidenoe was given that the estate 
was watched during that period by plaintiff’s 
witnesses Nos. 9 and 11 who were servants 
of the late Zemindar, and it was argued 
that this showed a resumption of possession 
on behalf of the estate. The Subordinate 
Judge, in our opinion, has rightly 
disbelieved this evidenoe. At this time 
the Court of Wards waB in manage- 
ment of the whole estate on behalf of the 
late Zemindar’s minor son, including the 
suit lands which were subsequently handed 
over to the present plaintiff under the 
Will of the late Zemindar. From Maroh 
(see Exhibit VI) negotiations had been 
going on with the Court of Wards for a 
renewal of the tenanoy. It is not usual 
for ryots in the position of the defendants 
to go cut of possession of their own acocrd 
at the termination of the tenanoy even 
when it is a yearly one, and it is still 
more unlikely they should have done eo 
when they were negotiating with the Court 
of Wards for a further term and the 
Court had no desire to evict them. 

It is then argued that, even if they 
were in possession on July 1st, 1908, they 
were not in possession as ryots as defined 
in section 3 (15), because they were not 
holding on condition of paying rent to 
the landholder.” The landholder, it is 
contended, here means the true owner, the 
present plaintiff, and not the minor Zemin- 
dar on whose behalf the Court of Wards 
was managing the estate. We cannot 
agree with this contention. The defendants 
had been holding under Exhibit C on 
condition of paying rent to the late Zemin- 
dar who was the landholder, and they must 
be deemed to have continued after his 
death to hold with the same intention, 
even though they may have laboured under 
a mistake as to who was entitled to the 
prsition of landholder in 6uccessicn to the 
late Zemindar. The Legislature oannot have 
intended to make the statutory statue of 


a ryot whioh it conferred upon all ryots in 
possession on July 1st, 1908, dependent on 
the question whether they knew who was 
entitled to the position of landholder in 
respect of their holdings. 

The appeal fails and is dismissed with 
costs, exoept as regards trees of the kinds 
reserved to the Zemindar in the previous 
Muohillika Exhibit C. Under seotion 12 the 
plaintiff is entitled to trees of these des- 
criptions standing on the land on 1st July 
1908, We remand the case to the lower 
Court with a direction to ascertain, by 
further evidenoe and by issuing a commission 
if r.eoeesary, the number, description and 
locations of the trees in question and to 
pass a supplemental deoree giving the 
plaintiff possession of them, and providing 
for the costs of the further enquiry. 
m. c. r. 

Appeal allowed ; 

Case remanded . 


LAHORE HIGH COURT. 

Civil Revision Petition No. 691 of 1919. 

February 3, 1920. 

Fresent: — Mr. Justice Broadway. 

MANI SINGH — Phinuff — Petitioner 

t* rsus 

ALLAH DITTA — Defendant — 
Respondent. 

Civil Procedure Code (Act V of \9 OSj, O. II, r. ?, 
O. IX, r. 8 — Suit for injunction prohibiting defendant 
from removing fodder and for value of fodder removed 
— Application for permission to withdraw suit — Suit 
dismissed for default — Subsequent suit for recovery of 
money advanced as well as for damages for breach of 
contract, whether barred. 

Plaintiff sued for an injunction restraining defend- 
ant from cutting and removing fodder growing on his 
land in contravention of the terms of his lease. 
The defendant having pleaded that the deed of lease 
could not be sued upon as it was unregistered, the 
plaintiff applied for permission to withdraw the 
suit and having failed to appear on the date fixed 
for hearing of the application, the suit was dismissed 
under Order IX, rule P, Civil Procedure Code He 
then got the deed of lease compulsorily registered 
and instituted the present suit for recovery of the 
money originally advanced by him to the defendant 
as well as dmajai foi breach of contract: 



Vol. LV] 


INDIAN OASES. 



8ABBISWAR BEZ MADAK V . 8UBENDRABALA DA8I. 

, Held, that Order II, rule 2, of the Civil Procedure 
Code was no bar to the suit. 

Petition, under seotion 44 of Aofc VI 
of 1918, for revision of the deoree of the 
Senior Subordinate Judge, 1st Class, Jhang, 
dated the 28th May 1919, reversing that 
of the Mnnsif, 2nd Class, Jhang, dated the 
15th April 1919, decreeing the claim. 

Lala Jagan Nath t for the Petitioner. 

JUDGMENT.— Allah Ditta and Bawa 
Mani Singh entered into an arrangement 
whereby the former undertook to cultivate 
two kanals of his land for the latter and 
to give all the produoe to him. In 
return Allah Ditta was paid Rs. 25 in 
advance and was to reoeive a further sum 
of Rs. VO per annum for two years. This 
agreement was embodied in a deed of lease, 
dated 26th September 1917, 


It seems to me that the facts are very 
similar fci those in the case reported as 
Ghalndom Tholan v. Kakkath Kunhambu (1). 

The former suit was one for an injunc- 
tion and value of fodder taken away. The 
present suit is one for a refund of the 
money advanoed and damages for breaoh 
of oontraot. I am unable to see that 
Order II, rule 2, Civil Procedure Code, is 
a bar to the second suit, and I accordingly 
aooept this petition and return the case to 
the lower Appellate Court for decision 
on the merits and other points raised. 
Costs in this Court will follow the event. 

Oase returned. 

(1) 25 M. 669; 12 M. L. J. 406. 

\ 


On 22nd December 1917 Mani Singh 
instituted a suit against Allah Ditta in 
whioh be alleged that he, Allah Ditta, in 
oontravention of this lease, had commenced 
to out and remove the fodder growing on 
this land and asked for an injunction 
prohibiting him from so doing, and also 
for a deoree for Rs. 10, being the value 
of the fodder already out and removed. 
Allah Ditta denied the olaim and pleaded 
that the deed oould not be sued upon as 
it waB unregistered. 

Mani Singb, without waiting for a 
decision, applied for permission to withdraw 
the 6uit. This application was made on 
15th January 1918; it was fixed for 21st 
January 191S on whioh date Mani Singh 
failed to appear and the suit was dismissed 
under Order IX, rule 8, Civil Procedure 
Code. Mani Singh obtained compulsory 
registration of the said deed of lease anl 
on the 26th July 1918 instituted the 
present suit claiming Rs. 100. Of this 
sum Rs. 25 represented the original 
advanoe and Rs. 75 damages for breaoh of 
oontraot. The suit was based on the lease- 
deed, dated 26th September 1917. 

The trial Court granted the plaintiff a 
deoree, but on appeal the lower Appellate 
Court held that the suit was barred by 
Order II, rule 2, Civil Prooeure Code, and 
dismissed Mani Singh’s olaim. He has 
moved this Court on the revision side 
through Lala Jagan Nath against this 
order of dismissal. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 2096 
of 1918 and 365 of 1919. 

January 15, 1920. 

Present:— Mr. Justios Walmsley. 

In No. 2096 of 1918 

SARBE3WAR BEZ MADAK and another 

Defendants Nos. 3 and 4 — Appellants 

In No. 365 of 1919 

GAGAN CHANDRA MANNA and anothers 
—Defendants Nos. 2-Appellants 


versus 

Srimati SUREN DR A BALA DASI 
and othehs— Respondents in both. 

Appeal second— Plea directly and Jraudulently 
. vxl diated in lower Courts, whether can be set up m 
Zoni appeal- Tram' er of Property Act (IT of mi) 
Y , ! Landlord and tenant— Denial of landlord s 


1 1 _ 


ITT- C n % 4 u 


A defendant cannot be permitted to ohange the 
whole nature of his defence at the last moment, 
and to set up in second appeal a plea which ho 
Hireotlv and fraudulently repudiated in the lower 

Courts [p. 6S3, col. 2, p- 034, col. I .] 

Where a tenant expressly denies his landlords 
title in the lower Courts, ho cannot in second appeal 
contend that the denial should not operate to bring 
about a forfeiture of the tenancy [p. 6 col. *.] 
Appeal against ihe dtcrees of the Sub- 
ordinate Judge, 3rd Court, Hooghly, dated 
the 24th August 1918, modifying that of 
the Muusif, 1st Court at Howrab, dated the 
18th of November 1916. 
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FACTS appear from the judgment. 

Babu Manmatha Nath Roy, for the Ap- 
pellants. - This appeal arises out of a suit 
for khas possession of homestead and bastu 
land. The plaintiffs sued defendants Nos. 3 
and 4 for rent. The defendants denied 
the plaintiffs’ title. Thereupon the plaint- 
iffs did not proceed with the suit for rent 
whioh was, therefore, dismissed for default. 
The plaintiffs then brought a suit alleging* 
that defendants Nos. 3 and 4 were their 
tenants and that they had forfeited their 
rights to the land by the denial of the land- 
lords’ title, and, therefore, the plaintiffs were 
entitled to khas possession. There is also a 
question as to whether the present case should 
be governed by the Bengal Tenancy Actor by 
the Transfer of Property Act. I submit 
that the defendants having denied the title 
of the plaintiffs in the previous rent suit 
the plaintiffs are not entitled to khas posses! 
eion. I refer your Lordship to seotion 111 ( Q ) 
of the Transfer of Property Act. One must 
determine the lease before the suit for eject- 
ment is brought. I refer your Lordship to 

Anandamoyeev. Cakhi Chandra Mitra ( 1 ) The 

o»se has been followed in Madras High Court 
The ease .e i precisely in point. Then arises the 
queet.on whether the case should be governed 
by the Bengal Tenancy Aot or by the Transfer 
of Property Act. The lower Appellate 
Court ought to have found that. The learned 
Munsif ,s of opinion that the oaee ought 

Act b7 ‘I 16 TraDster »f Property 

t. In the Bengal Tenanoy Aot there is 

no Provision or forfeiture on denial of 

the landlord’s title. If the tenanoy is that 

of an oooupanoy raiyat, then the Bengal 

Tenanay Aot applies. If the tenant is a 

B “'“i“ panoy th on seotion U of the 

No question of estoppel arises here. The 
mere assertion that the plaintiff is not ay 
landlord does not give rise to the question 

of estoppel. As regards the question 0 f 

forfeiture, I refer your Lordship to two 

Ind 6 th ““ft, V ' Abdur (« 

and the other id Mallika Da si v Maltha t i 

2KS ®, d “» : ' “I “S 

th fi d R«n Jal T * D a ° aU8e £orfe, *tnre under 
the Bengal Tenanoy Act. The cases in point 

(1) 83 0. 389; 3 C. L, J. 274. 

(2) 17 C. 190. 

(8) 2 0. L. J. 389; 9 C. W. N. 928 . 
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are Nilmadhnb Rose v. An ant a Ram B gdi 
(4)aod Fayi Dhalt v. Aftabuddin Sirdar (5) 
The learned Munsif finds that Transfer of 
Property Act applies. But the lower Appellate 
Court does not oome to a finding on that point, 
but merely says that there has been 
forfeiture on denial of the 


w uli uoumi vi i/uw 

landlord’s title. He ought to have oome 
to a definite finding The Bengal Tenanoy 
Aot does not contemplate a forfeiture of 
that kind. Besides the landlord must show 
that he wanted to determine the lease before 
the suit fcr ejectment was brought. 

Babu Rupendra Kumar Mitra t for the 
Respondent.— So far as the Appeal No. 365 
is concerned, I submit that the appeal must 
be dismissed. The lower Appellate Court 
conclusively finds that there has been a 
forfeiture. I submit that it oomes under 
the Transfer of Property Aot. The defend- 
ants are estopped from raising the question 
which they now rai-e under seotion 111, 
clause (p), of the Transfer of Property Aot. 
It is very diffioult to distinguish the oa*es 
cited by my learned friend. The very 
service of summons shows that the landlord 
wanted to determine the lease. I submit 
that the views taken in those oases are not 
oorreot. I oontend that the filing of the suit is 

m m . ^ overfc faot, although Anandamoyee 
v. Lakhi Chandra Mitra (1) does not support 
It your Lordship i 8 against me on that 
point then I would ask for a remand. The 
defendants deny the relationship of land- 
lord and tenant. Even if the Bengal 
Tenanoy Aot applies, it would be too late 
m the day to oontend that the denial is not 
sufficient to oause forfeiture, l refer your 
ordsbip toF oa’s Landlord and Tenant, at pages 
3 an( * 636 (4th Edifioo). Also to the case 
reported as Sergeant v. Nash Field 8f Co. (6). 
aving. regard to the natare of the defeuoe 
eu mit that the defendants are estopped 
rom raising that question now. Having 
a en up that defence they are now estopped 
rom raising that point. In support of this 
1 refer your Lordship to Chief Justice 
earths decision reported as butyabhama 
Dassee v. hrishna Chunder Chatter e* 1) My 
Jearr ed fneno’e contention is Uat the landlord, 

(4) 2 C. W. N 755 1 
(5 6 C. W. N 575. 

lift 19 zL R K 5 ,o/ ** ” L - J ' K ' =■ 830i 89 L ' X 
0 ) 6 c. 5c; 6 C. L. S. 375. 
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not having done aDy overt act of deter- 
mining the lease, oannot claim khas possession 
The point was not taken in the Oonrts below. 

It is now raised for the first time With 
regard to the third point, namely, whether 
the Bengal Tenanoy Act or the Transfer 
of Property Aot apples, my submission is 
that that is oonoluded by the findings of fact. 
The nature of the teuai.oy disposes of the 
question. Even if the Bengal Tenanoy Aot 
applies, the principles laid down in the 
oase reported as F»yj Dhali v. Aftabud 
din Sirdar (5) would apply in the present 

oase. . „ 

Babu Manmatha Nath Roy, in reply.— My 

learned friend’s contention that the deoision 

in Anandamoyee v, Lckshi Ohandra (1) is 

wrong oannot be supported. The plaintiff 

oannot sue for hhas possession unless the 

tenanoy is determined. The determination 

must take plaoe before the suit i) filed. 

No doubt there is denial but the 

determination of the tenanoy is the oau^e 

of aotion. So I submit that the deoision 

in Anandamoyee v. Lakshi Ohandra (1) is good 

law. My learned friend ooutends that there 

was the servioe of summons. I submit th it 

that was after the suit had been instituted. 

So it is of to assistance to him. As regards 

the oase reported as Sutyabhama Dasi y. 

Krishna Ghander Ohatter.ee (7) I submit 

that that is not applicable here. That wa9 

a oase of ejectment on notice to quit. 

In order to determine the tenanoy mere 

denial is not sufficient. 

The denial must be followed by some other 
aot. The plaintiff on his own oase is not 
entitled to hhas possession unless the temniy 
is determined. 

JUDGMENT. 

S. A. No. 2096 op 1919, 

This appeal, preferred by defendants Nos, 3 
and 4, arises out of a suit for declaration of 

title and for khas possession. 

The plaintiffs hold a Jama in Mouza 
Kbaamaratn under defendant No. 5 and 
they sued defendant No. 3 for rent of 
the two parcel) of land in dispute on 
the footing that they formed j.art of their 
Jama in Minzi Khas aaram. Tne defend 
aat No. 3, Sarbeshwar Baz Mtdik denial 
the plaintiffs’ title aud pleaded Chat the 
lands were situated in amtUer Muz* 
Mouza Daulpur, aud that they ws«*a neid oy 
bis son Sarat under the defendants Nos. I aod 
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2. The plaintiffs thereupon did not pro- 
oeed with their rent 6uit and it was dis- 
missed. Then they brrunht the present 
suit. Sarbeshwar and Sarat again pat 
forwaid the plea whioh they had taken 
in the rent suit. The first Court found 
against them, holding that the two parcels 
of land are in K.ha«maram and not in 
Deolpur, and that they do form part of the 
J-inia bell by t h e plaintiffs under defendant 
N 5. The suit was accordingly deoreed. 

Sarbeshwar and Sarat then preferred an 
appeal, and the points pressed upon the 
learned Subordinate Judge were that the 
plaintiffs were only benairidars for their 
husbands and not entitled to maintain the 
suit, and tbat they had no ti le to the 
parcels of land. These points were again 
decided against the defendants, and the 
appeal was dismissed. 

With all the facts found against them, 
the defendants in seoond appeal take a new 
line of argument, and urge that by their 
denial of the plaintiffs’ title in the rent 
suit they did not inour forfeiture. 

There was some dit-oussion as to whether 
the oa9e was to be regarded as governed by 
the Tenanoy Aot or by the Transfer of 
Property Aot. On this point there are two 
answers. The first is that the Mun9it’s 
expression of opinion that the latter Aot 
was applicable does not seem to have been 
challenged in the lower Court of Appeal. 
The seoond is that whichever Aot is ap- 
plicable, the defendants must first aooept 
the position of lessees, before claiming the 
protection extended to lessees. The defend- 
ants ohose to fight the oase in both the 
lower Courts on the footing that the plaint- 
iffs had eo title whatever, and the findings 
are not meiely that the plaintiffs have 
title, but further that the defendants, to 
bolster up a plea whioh they koew to be 
false, made use of a oDllosive kabuliyat t 
and of spurious collection papers, fabricat- 
ed for the purpose of the suit. In thesB 
oiroumstance) the principle laid down in the 
oase of Sutyabhama Dasi v. Krishna Ohander 
Ohatterjee i7) should be applied. It is 
tru-» that that oaf-e was deouied before 
tn« o*-siog of the Transfer of Property 
Aai, out the proviso to seocion lil (g) 
dots hoc affeos the principle. Just as in 
tmt oase, the defendants seek to change 
the whole nature of their defence at the 
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Ia9t moment, and to set np in this Court 
a plea whioh they direotly and fraudulent- 
ly repudiate! in the lower Courts. 

On this ground I affirm the judgment 
of the learned Subordinate Judge and 
dismiss the appeal with costs. 

This judgment governs Second Appeal 
No. 365 of 1919 also. 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 104 ok 1919, 
September 22, 1919. 

Present: — Mr. Lyle, A. J. C. 

Sheikh MUMTAZ ALI — Defendant- 

Appellant 

versus 

Musammat DULLAH— Plaintiff 

Respondent. 

Sale— Consideration, absence of— Suit to set aside 
sale — Decree , form of. 

Where in a suit for a declaration that the defend- 
ant had by fraud obtained a fictitious eale-deed 
and had paid no portion of the consideration, it 
was found that no fraud had been exercised in 
obtaining the sale deed which was a genuine 
transaction, but that no portion of the considera- 
tion had been paid: 

Held, that the form which the decree should take 
was that the plaintiff was entitled on payment of 
the necessary Court-fees to a decree for the total 
amount of the consideration from the defendant 
[p. 634, col. 2.] 

Appeal against the order cf the Sub- Judge, 
SaltaDpore, dated the 16th February 191^ 
reversing that of the Munsif, Sultanpore! 
dated the 2nd September 1 9 i 8. 

Mr. S. N. Roy, for the Appellant. 

Mr. Ear Dhian Chandra, for the Respond- 
ent. 

JUDGMENT. — The plaintiff oame into 
Court alleging that the defendant bad by 
fraud obtained a fictitious sile deed of a 
house and an Ekka and a mare for a 
sum of Rs. 5'.0, that the defendant had 
taken away the Ekka and the mare and 
had paid no portion of the consideration 
to her. She sued for a declaration that 
the sale-deed was fictitious and without 
consideration and did not convey any 
right to the defendant, and she also asked 


for possossion of the Ekka and the mare 
or of their prioe, whioh she fixed at 
Rs. 95. She further prayed for aDy other 
relief whioh might be equitably granted 
to her on the merits of the case. 

The learned Munsif found that the sale- 
deed had been obtained by fraud and 
that it was without consideration. He 
gave a declaration to the effect that the 
sale-deed was void and the defendant had 
acquired no right thereunder aDd be 
direoted the defendant to return the Ekka 
and the mare to the plaintiff. 

In appeal the learned Subordinate Judge 
feund that no fraud had been exercised 
in obtaining the eale-deed, that the sale 
wa9 a genuine transaction but that do 
portion of the consideration had been 
paid to the plaintiff. He found that the 
defendant had paid, as in the absence 
of a oontraot to the contrary he was 
bound to pay, the costs of execution of 
the sale-deed. He gave the - plaintiff a 
declaration that the sale-deed was without 
consideration to the extent of Rs. 405 
and be also gave the plaintiff a money 
deor6e for Rs. 15 on aooount of the prioe 
of Ekka and the mare. 

The defendant comes to this Court in 
second appeal and the only question is 
as to what form the decree should take. 
The findings of the lower Appellate Court 
of the faot9 must be accepted. These are 
that the tale deed was a genuine transaction 
but that no portion of tl e consideration 
has yet been paid to the plaintiff. Oo 
these findings it is quite dear that the 
plaintiff was entitled on payment of the 
necessary Court fees to a deoree for the 
total amount of the consideration from 
the defendant. She asked for ary such 
relief as the Court thought equitable, and 
this is clearly the suitable relief that should 
be granted to her. The appellant appears 
to have filed the appeal under a mistaken 
belief that the lower Appellate Court had 
found that a portion of the consideration 
had aotually been paid. 

The appeal is dismissed. The decree 
of the lower Appellate Court will be modi- 
fied as follows. The plaintiff, on paying 
in the necessary additional Court-fee on 
or before the 1st December, will be given 
a deoree against the defendant for the 
total amount of the consideration, that is 
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Rs, 500, and she will also get her costs 
in all Courts from the defendant-appellant. 
If she fails to pay in the additional Court- 
fee within the time fixed, her olaim for a 
declaration with regard to a portion of 
the ecnsideration will stand dismissed 
with costs in all Courts but the money 
decree against the defendant-appellant 
for Rs. 95 granted to her by the lower 
Appellate Court will stand. In the event 
of her failure to pay the additional Court- 
fee costs of the parties in all Courts 
will be in proportion to their failure 
and suooess. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 241-B op 

1918. 

September 3, 1919. 

•i Present: -Mr. Prideanx, A. J. C. 

HIRALAL AND OTHERS — Plaintifps — 

Appellants 

versus 

DAGDOO and others— Defendants — 

Respondents. 

Contract Act (IX of 1872), s. 23— Champerty and 
maintenance —Purchase of interest in property Jot- 
purposes of litigation, validity of. 

There is no law in India similar in its effect to 
the English Law of Champerty and Maintenance. 

[p. 687, col. I.] 

A contract in order to be invalid must be some- 
thing against good polioy and justice, something 
tending to promote unnecessary litigation, some- 
thing that in a legal sense is immoral and to the 
constitution of which a bad motive in the same 
sense is necessary, [p. 637, col. 1.] 

Deorao v. Sadasheo, 2 N. L. R. 17; Fischer v. Kamala 
Naicker, 8 M. I. A. 170; 3 W. R. P. C. 33.- 1 Suth. 
P. C. .1. 396; 1 Sar. P. 0. J. 733; 19 E. R. 496, followed. 

It is unlawful to purchase an intere.-t in property 
merely for the purpose of litigation necessary for 
realizing that interest, [p. 637, col. 1.1 

Appeal against the deoree of the Additional 
District Judge, Akola, in Civil Appeal No. 104 
of 1917, deoided on the 23rd February 1918. 

Dr. H. S. Qour , for the Appellants. 

Mr, Q, V, Kukday, for the Respondents. 


JUDGMENT. — The plaintiff gives the • 
following genealogioal tree to show how the 
two principal defendants are related: 

A (name not known). 

r i 

Parwata d.\, A 2 (name not known) 

I 

Maruti (<?.), 

I 

Gunaji (died about 
*5 years ago), 

I 

Dagdoo defendant 
No. 1. 

J 

r 

Bama (died about Muktaji (d.), 

26 years ago after I 

Gunaji;, No direct heir. 

Rakhmaji defendant 
No. 2. 

The family owned survey Nos. 15, 21, 14 
and a 4-annas share in survey No. 3 of Mauzi 
Mhaela Bozrak in 1871 as ancestral pro- 
perty. Muktaji separated taking a third 
of the lands but continued to cultivate 
jointly, and his share went to Maruti and 
Rama. Maruti and Rama owned survey 
No. 7 of the village. 

Plaintiff’s stcry has been ohanged several 
times. He alleges there was a partition 3 
years ago when defendant No, 5 took the 
pot Nos. 1 and 3. Dagdoo by a sale deed 
dated 24th Ootober 1913, Exhibit P-5, sold 
the plaintiff his half share in survey 
Ncs. 1\ 21, 3, 7 and i4 for Rs. 2,000 and 
plaintiff olaimed a joint half in survey Nos. 
15,21, 7, Hand pot Nos. 2, 4and 6 in survey 

No’. 3. 

Dagdoo admitted the sale, stating that 
Rakhmaji defendant No. 2 and himself had 
always been joint. His father died when 
be was a minor and Rama and Rakhmaji 
brought him up. In 1913 he olaimed his 
half share, whereupon defendant No. 2 
turned him out and he then sold to the plaint- 
iff his half share- 

Rakhmaji admitted the oorreotness of the 
genealogy as regards Dagdoo’s ancestors up 
to Parwata and bis own ancestors as far as 
Laxman and Parwata were distant bhau» 
bands and not joint. He denied that Dagdoo 
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• was ever joint with himself or his father. 
Rama and Mnktaji were divided. They 
owued 6orvey Nos. 14, 7, 2.3rds in Nos. 15 
and 21 and pot Nos. 2, 4 and 6 in survey No. 3, 
pot Nos. 1 and 3 in that field belonged to 
the 5th defendant and pot No. 5 to the 6th 
defendant. He denies any partition three 
years ago. As Mnktaji died without heirs, 
Rama his brother got his share in the 
lands. In survey Nos. 15 and 21 defendant 
Dagdoo’s father owned a joint l-3rd share 
and during Dagdoo’s minority that was sold 
to Rama by bis mother bj a sale-deed of 
the 15th August 1883, Exhibit D 2 1, for 
Rs. 49 and since then defendant No. 2 and his 
father has been in possession of these two 
full numbers Defendant No. 2 sold survey 
No. 14 to Ramasa, the 4th defendant, on 
27th November 1892 and since then Ramasa 
has been in possession and now be has sold 

it to defendant No. 3 on 10th Deoember 
1912. He denies the alleged sale to the 
plaintiff. 

Defendants Nos. 3 and 4 support the story 
of defendant No. 2 as regards the survey 
No. 14 and plead that if plaintiff vendor had 
any title in this field, ifc has been lost 
by adverse possession for more than 12 
years. 

Defendants Nos. 5 and 6 have been given 
up by the plaintiff and the sale to Rama by 
Dagdoo’s mother was denied as was the sale 
by Rakbmaji to defendant No. 4 Ramasa. 

The case went to trial on the following 
issues: — 

(*) Whether the defendant No. 1 has sold 
half the shares in survey Nos. 15, 21,3 
7 and 14 of Macz* Mhalsa to plaintiff, for 
consideration, by sale-deed dated the 24th 
Ootober 1913? 

(u) How are the defendants Nos. 1 and 2 
related to eaoh other? 

(m) Whether they have been joint upto 
now and 

(а) Whether the fields in suit are their 

anoestral property? 

(б) What shares have eaoh of the de- 

fendants Nos. 1 and 2 got in the 
field? 

(tv) Whether Musammat Qangabai sold 
defendant No. l’s shares in survey Nos. 15 
and 21 by sale-deed dated 15th August 1883 
as alleged by defendant No. 2? 

(t>) Whether on 27th November 1892 
the defendant No. 2 Rakbmaji sold survey 
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No. 14 to Ramasa defendant No. 4 and put 
him in possession? 

(vi) Whether the defendant No, 4 has 
beoorae entitled to the field by statutory 
possession for more than 12 years before 
plaintiff’s suit? 

(v:i! To what relief is plaintiff entitled 
and against which defendants ? 

The findings of the first Court may be 1 
summarised thus: — 

(o) The relationship between defendants 
Wos. 1 and 2 has not been established. 

ib) Defendant No, 2 soli survey No 14 
to Ramasa and since then the latter ha® 
been in possession for more than 12 years 
before plaintiff’s suit and is entitled to it by 
adverse possession. 

(c) The sale-deed by whioh the 1 3rd 
share in survey Nos. 15 and 21 is said to 
have been conveyed to Rama on 15th August 
1883 was held to be a forgery. Defendant 
No. 2 had foolishly entered therein the 
assessment of the present revenue sarvey 
and settlement in place of that fixed for . 
the year in whioh the document is alldged 
to have been executed. 

(d) That plaintiff has failed to prove that 
defendants Nos. 1 and 2 were joint or jointly 
owned the fields in suit, except l-3rd in 
survey Nos. 15 and 21 of whioh the sale-deed 
has been found to be forged. 

(e) That though the sale-deed to the 
plaintiff has been executed yet no considera- 
tion passed and that plaintiff had purchased 
a legal speculation. 

A decree was passed giving plaintiff 

possesion of a joint 1 3rd share in survey 

Nos. 21 and 15 and the rest of the claim 
was dismissed. 

On appeal made by the defendant No. 

, ,D c W r h hi d orops- objections, 

the hndicg that no consideration passed for 
the plaintiff’s eale-deed dated 24th October 

•« u ^ 88 OODfinoed - It was held that plaint- 
iff had purchased merely a right to sne 
and the deed was not an assignment ot 
the property. The finding that plaintiff 
ad faded lo prove the relationship bet- 
ween defendants Nos. I and 2 was confirmed. 
The claim to survey No. 14 was held 
loDg time-barred. The appeal waa allowed, 
and the oross objections dismissed. The 

result was thai the suit was wholly dis- 
missed. 
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I may mention that the 2nd defend- 
ant ard tfa6 foribe of tbe alleged sale deed 
of 1883 have been oriminally prosecuted 
and senteneed (o imprisonment, tbe doou- 
ment baying been found to be a forged 
dooument. 

It is here contended that tbe plaintiff’s 
purobasj being admitted and supported 
by tbe vendor it was not open to the 
lower Appellate Court to question its bona 
fides and consideration, or to bold tbe suit 
no; maintainable on the ground that all 
that the plaintiff purchased was a mere 
right to sue. I think there i9 force in 
this contention. It is unlawful to purchase 
an interest in property merely for tbe 
purpose of litigation neoessary for realising 
that interest: see Denrao v. badasheo (1). 
It was held in Fischer v. Kamala Naicker 
(2) tha<r a oontraot in order to be invalid 
"must be something against good polioy 
and justice, something tending to promote 
unnecessary litigation, something that in 
a legal sense is immoral and to (be con- 
stitution which a bad motive in the same 
sen B e is necessary.” There is to law in 
India similar in its effeot to the English La 
of Champerty and Maintenance, and it seems 
to me that as the seller in tbe present case does 
not repudiate the oontraot defendant No. 2 
could not do so; nor do 1 think that a 
mere right to sue was purchased, or that 
the. transaction necessarily led to unnecessary 
litigation. For defendant No. l’s contentions 
are that when he olaimed the share in tbe 
property defendant No. 2 turned him out and 
it waB open for tbe defendant No. 1 to sue 
for his rights. By a sale transferring his 
-rights plaintiff sued instead of him. 

It seems dear that as the 2nd de- 
fendant denied Dagdoo’s title the latter 
sold it to the plaintiff. I agree with the 
Courts below that tbe purchase was purely 
speQulatiye and that tbe consideration 
mentioned in the .deed of sale has not 
passed, but this by itself would not in- 
validate the sale. There is probably some 
seoret understanding between plaintiff and 
his vendor as to what tbe latter should 
get in qaee the former succeeds in this 
writ, Having bought with very little idea 

0) 2N. L. E, 17. 

(2) 8 M. I. A. 170; 3 W. B. P. 0 83; 1 Suth. P, 

0. J. 395| 1 Bar. P. 0. J. 788; 19 E. B, 495. 


as to the past history of the land plaint- 
iff has endeavoured not in tbe oleaDest 
way to prove Dagdoo’s ownership. The 
finding that plaintiff has failed to establish 
the relationship between Dagdoo and Rnkh- 
maji is odo of fact binding on this 
Court and the whole story of a common 
ancestor, joint possession on the ground 
of relationship and an alleged partition, 
therefore, goes. It is not pleaded nor 
argued that minority saves limitation. The 
suit as regards survey No 14 is clear- 
ly time-barred, Rukhmaji has pot up a 
false defence as regards survey Nos. 

15 and 21, but that faot does not prove 
that the claim is within limitation. It is 
argued that the right of Dagdoo to these 
fields once being admitted, it lay on 
Rukhmaji to establish bow this land 
was his, but before that it was incum- 
bent on tbe appellant to establish his 
vendor’s possession within 12 years of 
the suit. 1 have read the evidence and am of 
opinion that the appellant has failed to 
prove the subsisting title of his vendor at 
the time of sale. The lower Appellate Court’s 
finding in this respeot is oorreot. Dagdoo 
may have had a share in survey Nos, 15 and 
21 onoe, but it is obvious that Rukhmaji 
has been holding against him for more than 
12 years prior to plaintiff’s purohase in 
1913. Plaintiff bought to fight Dagdoo’s 
battles, and tbe ohanges in the pleadings 
poini to a very imperfect conception of 
facts relating to past ownership and past 
possession There is nothing to vitiate the 
findings of faot come to by the lower 
Appellate Court, findings upon which tbe 
deoision in the oase turns, and they are 
conclusive. The 6nit has been rightly de- 
cided and this appeal fails and is dismissed 
with costs. 


Appeal dismissed , 
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JAGMOHAN SINGH V. RAGHO RAM. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 6 ok 1919. 
September 18, 1919. 

Treteni: — Mr. Stuart, J. C. 
JAGMOHAN SINGH and others 
—Defendants— Appellants 

versus 

RAGHO RAM— Plaintiff— Respondent. 

Transfer of Properly Act (IV of 1882J, s. 74— Mort- 
gages, prior and subsequent— Subsequent mortgagee 
redeeming prior mortgage— Subrogation— Lease- 
Lessor, interest of, vesting in lessee, effect of. 

A mortgaged his share in a village to X, who 
took possession of it. A then executed a perpe- 
tual lease of certain plots in favour of B. Subse- 
quently A mortgaged the same share to C, who 
redeemed it from X and obtained possession. 1>, 
in execution of a decree which he held against A. 
attached, brought to sale and himself purchased 
all the interest of A in the mortgaged property, 
that, is to say, the right to redeem C’s mortgages. 

B then brought a suit for possession of the plots 
transferred to him by the perpetual lease: 

Held, (1) that there was subrogation, that C had 
acquired all the rights aud powers of the pricr 
mortgagee and that the provisions of section 74 of 
the Transfer of Property Act applied to the case; [p. 
638. col. 2.] 

(2) that as B had acquired all the rights and 
interests of his lessor, his lease could not have 
effect, [p. 639, col. 1,] 

Appeal against the decree of the Sub- 
ordinate Judge, Sultanpur, dated the 19th 
Ootober 1918, reversing that of the Mansif, 
Sultanpur, dated the 25th June 1918. 

Mr. A. P. Sen, for the Appellants. 

Mr. Qopal Sahai holding brief of Mr. 
Basdeo Lul , for the Respondent. 

JUDGMENT.— On 14th Ootober 1889 
Gajadhar Bakhsh Singh mortgaged a 
four annas share in Pura Ram Gulam, 
a hamlet of village Bisarapurab, in 
favour of Nageshar Bakhsh Singh. On 
13th June 1891 he mortgaged another 
four annas share in the same hamlet to 
Nageshar Bakhsh Singb. About 1896 
Nageshar Bakhsh Singh obtained posses- 
sion of the whole of the property mort- 
gaged under the terms of the mortgages. 

On '25th August 1908 Gajadhar Baksh 
Singh made a perpetual lease of oertain 
plots in favour of Raghu Ram. Raghu 
Ram oould not enter into possession of 
he property leased as Nageshar Bakhsh 
Singh was in possession under the terms 

pf the mortgage. On the 23rd ani 24th 


September 1S09 Gajadhar Bakhsh Singh 
exeouted two subsequent mortgages, by the 
first of which six annas and by the second 
of which two annas of the eight annas 
previously mortgaged were mortgaged with 
possession to Jagmohan Singh and 
others. In 1911 Jagmohan Singh an 
others redeemed the mortgages held . by 
Nageshar Bakhsh Singh and obtains 
possession of the mortgaged property. 
Raghu Ram had a simple money decree 
against Gajadhar Bakhsh SiDgb. 1° 
execution of that decree be attached, 
brought to sale, and himself purchased 
in 1915 all the interests of Gajadhar 


Bakhsh SiDgh in the mortgaged property, 
that is to say, the right to redeem the 
mortgages of the 23rd and 21th Septem- 
ber 1909, for Gajadhar Bakhsh Singh had 
no other interest in the property. How 
does the case then stand? Jagmohan 


Singh and others are mortgages in pos- 
session of the eight annas. Raghu Ram owr.s 
the right of equity of redemption. Raghu 
Ram has a perpetual lease whioh was 
executed in his favour in 1908 by a 
person who lost all interest in the pro- 
perty leased in 1915 and whose interests 
Raghu Ram acquired in 1915. Now 
Raghu Ram has instituted a suit for 
possession of the plots transferred by the 
perpetual lease. The trial Judge dismisse 
the suit. The learned {Subordinate Judge 
has deoreed it. Jagmohan and others come 
here in seoond appeal. 

I would say at the beginning that . 
greatly appreciate the careful way in which 
the learned Subordinate Judge has decided 
this appeal. He took a great deal of 
trouble over it and his reasoning is quite 
intelligible and interesting. I wish particu- 
larly to mention this, as I regret I do 
not find myself able to agree with him. He 
found that there was no subrogation. 1 
cannot see it possible to hold otherwise 
than that there was subrogation and that 
the provisions of section 74 of Act IV 
of 1882 have effeot. Jagmohan Singh an 
others were subsequent mortgagees. They 
tendered the amount necessary to t e 
prior mortgagee and they acquired a 
his rights and powers. To hold that they 
had no desire to obtain his rights 
powers is impossible. It would have been 
palpably against their interests not 5 
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obtain those rights and powers. There 
was no object in their not retaining those 
rights and powers and legally they mist 
be considered to have had the intention 
to do so. Apart from that fact sinoe 
Raghu Ram has acquired all the rights 
and interests of his lessor, I fail to 
understand how his lease oan have any 
effeot. In these circumstances I aooept the 
view taken by the learned trial Judge 
and allow this appeal. 

The result is that the plaintiff respond- 
ent s suit will be dismissed. Raghu 
Ram will pay his own costs and those 
of the appellants in all Courts. 

Suit dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 114 

OF 191d. 

July 22, 1919. 

Pre83nt:— Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justioe Panton. 

BEJOY LAL SEAL and others — Plaintiffs 

— Appellants 

versus 

MUNJARI DASSI, heir and widow 
oplateGOPAL LAL SEAL, and others 
“"Defendants — Respondents. 

Bengal Land Revenue Sales Act (XI of 1859), s. 31 
Assignee of i-ecorded proprietor, whether representa - 
nve— Title of unrecorded proprietor , suit for declaration 
°> Limitation, commencement of. 


Under section 31 of the Bengal Land Revec 
aaies Act an assignee of the recorded proprieti 
^ ©state is not their representative, so tl 
the Collector is justified in refusing to pay to su 
assignee claiming on his own behalf the mon 

nrm ^ 0 P° s ^ fc 0a account of tho recorded pi 
!„T s .. as the surplus sale-procoeds of their esta 

thfl r i . Ben S al . ^and Revenue Sales Act. B 
gislaturo did not contemplate that the til 

Halfl f “ r . e i° Or<l0d proprietors should bo lost by tl 

to rnnn- ^ fcent thftt ^ sh ° uId UOt ©htitl 
could s . ur P^ us sale-proceeds, even if th« 

record ?^ ab lsb . m tb © Civil Court, as against tl 
entafn ‘J P ro P r,efcors . tb »t they were entitled to tl 
& 2 ^ afc fche tlmo of fc h© revenue sale. [p. 6K>, cols. 

eatTtn e a e id ffc0r / n a PP lioifc ‘ on b y an assignee of a 
estate sold under the Bengal Land Revenue Sah 

been °f„ Wi a h ^ ra T i he 8ar P Ius sale-proceeds ha 
Peon refused by the Collector under section 31 ( 


tho Act, the assignee instituted a suit for a 
declaration of his titlo to the surplus sale-procoeds: 

Held, (1) that in such a suit no question of 
limitation could arise; [p. 640, col. 2.] 

(2. that if Article .20 of Schedule I to tho 
Limitation Act was held applicable to such a suit, 
time would begin to run against tho plaintiff from 
the date when the right to sue accrued and that the 
right to sue would not accrue till tho right to obtain 
relief by way of declaration had boon denied, 
[p. 640, col. 2.] 

Appeal against the deoreeof the Subordi- 
nate Judge, 2od Court, 24-Pergannas, dated 
the 13th October 191/, 

Babu Paresh Nath Mukherjee , for the 
Appellants. 

Babus Abinash Chandra Chose , Dwiiendra 
Nath Mukherjee and Kshitish Char.dra Chakra • 
burtty , fer the Respondents. 

JUDGMENT, — This is an appeal by the 
plaintiffs in a suit for declaration of title 
to the surplus 6ale*proceeds of a sale held 
nnder the Revenue Sale Law, 1859. The 
case for the plaintiffs is that holding No. 
130, Division 1, Bub-Division 17, within the 
jurisdiction of the Collector of 24-Pergan- 
nas, was sold for arrears of revenue on 
the 16th Maroh 191).; for Rs. 11,100 and 
that after satisfaction of the dues of the 
Government, Rs. Il,u50 approximately is in 
deposit in the Colleotorate. The exaot 
sum, as appears from the written statement 
of the Secretary of State who was originally 
made a respondent, is Rs. 11, 085-7-6. At the 
time of the sale, the registered proprietors 
were members of the Paikpara Raj family 
of Singhs, Girish Chandra, Puma Chandra, 
Kanti Chandra, Indra Chandra and Sarafc 
Chandra. The plaintiffs assert that although 
the Singhs were registered proprietors, they 
had no subsisting interest in the holding on the 
date of default or of sale. The allegation is 
that the property had Vested in the Seals and 
on a partition amongst the members of 
the Seal family, effeoted many years ago, had 
passed into the hands of Govinlal Seal. 

The plaintiffs, the representatives-in interest 

of Govinalal Seal, applied to the Collector 
to withdraw the balanoe of the sale-pro- 
oeeds, but the application was refused on 
the 19th October 1909, They accordingly 
instituted this suit on the 5th September 
1916 for declaration of their title to the 
property at the time of the sale and con- 
sequent thereto, their title to the surplus 
sale- proceeds. The plaintiffs olaimed an 
eight-ninth share in the holding, the re- 
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mainiDg l /9th share, ifc is said, belongs 
to the 11th defendant who d^d not 
join as plaintiff They also joined as 
defendants the representatives of the Paik- 
para Raj family, as also the represen- 
tatives of the Seal family other than the 
heirs of Goviolal Seal. The Seoretary of 
State for India was also joined as a defend- 
ant. But, subsequently, on the 16th 
Ootober 1917, the plaintiffs prayed that 
the name of the Seoretary of State for 
India might be removed from the category 
of defendants. The suit was tried on the 
merits and was dismissed as barred by 
limitation under Artiole 120 of the 
First Schedule to the Indian Limitation 
Aot. The present appeal has been pre- 
ferred by some of the plaintiffs who claim 
7-9ths share in the estate and in the 
money in deposit. The 11th defendant 

who oliims an 1 /9 th Bhare and the 
7th plaintiff who claims an equal 

share are respondents. The representatives 
of the Seals and the Singhs have also 
appeared before us. In our opinion, the 
suit should not have been dismissed. 

There oan be no question that the Col- 
lector properly refused to pay the surplns 
sale-prooeeds to the plaintiffs and his order 
of the 19th October 1909 is based upon 

a cor reot interpretation of section 3 1 of Aot 
XI of 1659, It was pointed out by this 
Court in the caBe of Secretary of State 
for India v. Marjum Hosein Khan 
(1) that under section 31 an assignee 
of the recorded proprietors is net their 
representative, so that the Collector is 
justified in refusing to pay to such as- 
signee, olaiming on bis own behalf, the 
money held in deposit on account of the 
recorded proprietors, Mr. Justice Pigot 
pointed out that the seotion does not con- 
template payment to an assignee who 
claims to reoeive the money on his 
own behalf. It does not oast on tb^ Col- 
lector the duty of giving effeot to, and, 
as a preliminary, of verifying of, such 
assignments. But although the order of 
the Collector was right, it does not follow 
that the plaintiffs are not entitled to the 
declaration whioh ttey seek. The Legislature 
did not contemplate that the title of un- 
recorded proprietors should be lost by 


the sale to the extent that they would 
not be entitled to reoeive the surplus sale 
preoeed8, even if they could establish in 
the Civil ourt, a9 against t^e recorded pro- 
prietors, that they were entitled to the estate 
at the time of the sale. In the case before us, 
neither the Singhs who are the represen- 
tatives of the last recorded proprietors 
nor the Seals who admitted that on a 
partition the property passed to one mem- 
ber of the family, put forward any olaim 
to the surplns sale-prooeeds. Consequently 
the surplas sale prooeeds belong to the 
plaintiffs and the 11th defendant. This 
is established by the unoontradioted testi- 
mony of the witnesses who have been 
examined in the case. In these oiroum- 
stance*, *he proper decree to make is to 
deolare that the plaintiffs were entitled to 
8-^ths share and the 11th defendant to 
1/9'h share in the estate at the time of the 
sale and are consequently entitled to the 
surplus sale-proceeds in the same proportion. 
The plaintiffs and the 11th defendant will 
b9 at liberty to apply to the Collector on 
the basis of this decree. If the Collector 
refuses to pay the surplus sale- proceeds, 
the plaintiffs and the llth defendant 
may have their remedy, but it is not for 
us to advise them what course they should 
pursue if suoh a contingency should arise. 
It is sufficient to hold that, in so far as the 
present litigation is oonoeroed, no question 
of limitation arises. If Artiole 120 is held 
applicable, tim? should run against the 
plaintiffs from the date when the right 
to sue accrued. The right to sue does 
not aoorue till the right to obtain relief 
by way of declaration has been denied. 
Events show that there has not been a 
dispute amongst the parties entitled to the 
money antecedent to the suit and during 
the course of the litigation, the parties 
appear to have agreed that they were 
entitled to the estate and the money value 
thereof in the shares already set out. 

The result is -that this appeal is allowed, 
the deoree of the Subordinate Judge set 
aside and a deoree made in this Court in 
the terms indicated above, There will he 
no order for costs in this Court The order 
of the Court below as to costs will stand. 

Appeal allowed. 


(1) 11 C. 360. 
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MOHAMMAD ABUL HASAN V. SAHNATH MISRA, 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 140 of 1918. 

December 3, 1919. 

Present : — PaDdifc Kanhaiya Lai, A. J. C. 
Raja MUHAMMAD ABDL HASAN KHAN 
dead and on his death the DEPUTY COM- 
MISSIONER, GONDA, as the MANAGER 

OF THE ESTATE OF THE MINORS — PLAINTIFF — 

Appellant 

versus 

RAMNATH MISRA — Defendant — 

Respondent. 

Oudh Sub-settlement Act ( XXVI of 1866J — S«6- 
settlemcnt, refusal to grant, effect of, on under-pro - 
pnetary right— Settlement decree Jor dasaundh rights 
as birt-holder, effect of — Possession , continuous, whether 
confers under-proprietary rights — Adverse possession. 

, A sub-settlement can be granted under the Oudh 
Sub-settlement Aot only in certain circumstances 
specified in that Act, and the rofusal to grant such 
a sub-settlement, not accompanied by an adverse 
finding as to an under-proprietary right, does not 
necessarily destroy such under-proprietary right as 
the claimant might otherwise have possessed. Tp. 
042, col. 2.] 

At the first Regular Settlement the claim of the 
defendant’s ancestors for a sub-settlemont of a 
village of which the plaintiff was superior proprie- 
tor was dismissed, but they were held to be birt. 
holders entitled to the dasaundh right and a decree 
for dasaundh right was passed in their favour on 
the 3Cth April 1872. The defendant and his 
predecessors, however, continued in undisturbed 
possession aftor that decreo. The plaintiff sought 
to eject the defendant through the Revenuo Courts, 
but was unsuccessful. He then brought tho present 
suit for a declaration that tho defendant was a 
tenant-at-will and had no proprietary or under-pro- 
prietary rights in the lands in disputo: 

Held, that the suit must fail, that the defendant 
was a kirtdar or under-proprietor, and that, even if 
the settlement decree did not confer any under- 
proprietary rights in the disputed land, tho under- 
proprietary right claimed by tho defendant was 
perfected by adverse possession, [p. 642, col. 1.] 

Appeal against the deoree of the Distriot 
Judge, God da, dated the 11th January 1918, 
upholding that of the Sub-Judge, Gonda, 
dated the 17th November 1917. 

Mr, Aditya Prasad , for the Appellant. 

Mr. Baeudeo Lai , for the Respondent. 
JUDGMENT, — The dispute in this oaoe 
relates to 16'42 acres of land situated in 
the village Khamaria. The plaintiff is the 
superior proprietor of the village. At the 
first Regular Settlement Ram Autar and 
some of his paternal kinsmen olaimed a 
sub- settlement of the said village. On the 
30th April 1872, their olaim for the sub- 
Bettlement was dismissed, but they were 
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held to be iiV/.holders entitled to the 
dasaundh right and a deoree for the da - 
siundh right was passed in their favour 
(Exhibit B 5). The then superior pro- 
prietor of the village appealed, bat his 
appeal was dismissed on the 6th July 
1872. The Appellate Court in dismissing 
the appeal observed that from the pro- 
ceedings and the respondents’ papers not 
only the faot of the birt tenure but 
also actual possession on the part of the 
respondents was clearly established and 
that tho appellant ought to congratulate 
himself that the respondents were satis- 
fied with what the lower Court had 
given them (Exhibit B-l), In pursuance 
of the above deoree Ram Autar and the 
other deored-holders were entered in register 
No 5 as holding dasaundh right in the village 
as birtdars ( dasaundh bahaq birt ) (Ex- 
hibit B 6). Ram Autar was succeeded by 
his widow, Musammat Raj Kumari, who died 
during the pendency of the suit and is 
now represented by Ram Nath, the brother 
of Ram Autar. From the time of the first 
Regular Settlement Ram Autar and after 
his death his widow have bsen in conti- 
nuous possession of the disputed land, and 
the question for determination in this 
appeal is whether they held possession as 
under-proprietors or otherwise. The alle- 
gation of the plaintiff is that Ram Autar 
and his widow held the disputed land as 
tenants-at-will. The plaintiff sought to 
eject Musammat Raj Kumari through the Re- 
venue Court by issuing a notice of eject- 
ment under section 55 of tho Oudh Rent 
Aot XXII of 1886, but was unsuccessful. 
He claims in this suit a declaration that 
Musammat Raj Kumari was a tenant-at-will 
and had no proprietary or under- proprietary 
right in the disputed land. The Courts 
below found against him. They held that 
she was a birtdar or under-proprietor and 
that even if the settlement deoree did not 
confer on her any under-proprietaiy 
right in the disputed land, the under pro- 
prietary right olaimed by her was perfect- 
ed by adverse possession from more than 
twelve years. 

As observed in Mata Prasad v. Raja 
Muhammad Abul Hasan Khan (1), a sub- 
settlement oan be granted under Aot XXVI 

(1) 42 Ind. Cos. 57; 4 0. L, J. 463 at p. 470, 
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of 1866 only in certain -oiroumstances' 
specified in that Act and the refusal to 
grant such a sob settlement, not aooom- 
pained by an adverse finding as to an 
under- proprietary right, does not necessarily 
destroy such under-preprietary right as 
the claimants might otherwise have posses- 
sed. • The finding of the Settlement Court 
in the suit brought by Ram Autar was 
that he was birtdar. He was not granted a 
sub-settlement beoause he had Dot acquired 
the status referred to in seotions 3 and 
8 of Aot XXVI of 1866. His birt right, 
however, remained unaffected, for by virtue 
of that birt right he was declared entitled 
to the das'iundh right decreed to him. 

Whether that ' dasoundh right carried a 
right to possession of the land as birtdar 
is not dear from the judgment of the 
Settlement Officer. The birt patra then 
filed shows that the birt right bad been 
granted to an ancestor of Ram Autar in 
consideration of his having- paid Rs. 784 
to the then superior proprietor. The 
judgment of the Appellate Court declares 
that the possession of Ram Autar had 
teen established. That possession has 
remained undisturbed, since and if the 
settlement decree did not sanction or 
oonfirra it, the continuance of that posses- 
sion so long gave Ram Autar and his 
successor an adverse title which it is now 
too late for the plaintiff to challenge. It 
Is not suggested that any lease was grant- 
ed to Ram Autar after the settlement 
decree. The finding that he was a birtdar 
finally adjudged his status. His possession 
fcinoe then can either be attributed to that 
Status or was an aot of 'trespass. 

, ^legation that Masainmat Raj Rumari 
held as a tenant at-will has not been 
established. In faot at the last Settlement 
^n application was made by her for the 
determination of rent in respeot of the 
land held by her, but the superior pro- 
prietor said that he did not want suoh a 
determination and the application was 
struck off (Exhibit B 2). There is no 
reason, therefore, for interfering with the 
decision at which' the Courts below have 
arrived. 

The appeal fails and is dismissed with 

Costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. } 
Civil Revision No. 550 of 1919. 

February 13, 1920. : 

Present : — Mr. .Justice Beaohoroft. 

•MANMATHA NATH CHATTERJEE 
— Principal Defendant— Petitioner * 

versus ■: i 

KSHETRA NATH CHATTERJE3 
— Plaintiff and others — Pro forma j 

Defendants — Opposite Parties. 

Small Cause suit tried under regular procedure— 
Court invested with Small Cause Court jurisdistion — 
Appeal, whether lies. 

- Where a Coart invested with Small Cause Court 
jurisdiction tries, under the regular procedure, A 
suit which should' be tried as a Small Cause Court 
suit the decree made in the suit is not appealable.’ 
[p. 643, col. 1.] 1 

,• Rule against the order of the Sub-Judge, 
1st Court, 24-Pargannas. 1 

... . 

FACTS appear from the- judgment. 1 

* Baba Dwijendranath Mukerjee, for the Peti-. 
tioner — No appeal can lie to the District 
Judge. The appeal was clearly without* 

jurisdiction. The learned Munsif says that 
this suit should not have been registered as! 
a title suit. ’ , 

Babu Satin dr a Nath Mookerji t for. (he 
Opposite. Party ,-r-If it is a money suit- 
liable by Munsif, it will have one appeal. 1 

[Baba Dwijendra Nath Milker jee — The; 
learned Munsif had powers of a Small Cause- 
Court Judge.] 1 

The suit was instituted as a title suit.; 
A suit was brought by the plaintiff and th& 
defendant against the tenant for ejecting 
him and taking khas possession — -and that, 
suit was compromised in a solenama. The 

plaintiff’s case is that the defendant not hav-» 
ingpaid his share of the money due to him, he* 
prayed for a declaration of title to theeaid 
share. The suit was numbered as a titltf 
suit. The written statement does not say a 
word as to the jurisdiction of that Court. J 

[Beach croft, J. — That may be a ground 
for not granting costs. The question of title 
did not arise. It is a Small Cause Court suit.] 

The defendant did not take that objection.* 
My remedy is now past, three years being 
over. Refers to Dyebukee Nundun Sen V. 
Mudhoo Mutty Goopta (1). Both the appeals’ 
in the lower Appellate Court and in the High' 
Court are competent. 
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[Bbacbcroft, J, — See Indra Chandra 
Mukher cs v. Srish Chandra Banerjee (2).] 

I do not dispute the prinoiple therein. I 
ob.jeot to the oonduot of the petitioner. 

[Bbachcbopt, J. — Had the Subordinate 
Judge jurisdiction to entertain the appeal? J 
I submit he had, as no objection was 
raised. In Indra Chandra Mukherjee v. Srish 
Chandra Banerjee (2) objection was taken in 
the lower Appellate Court. 

The Vakil for the petitioner was not called 
upon to reply. 

. JUDGMENT. — This Rule was issued at 
the instance of the defendant, oalling upon 
the opposite party to show cause why the 
judgment and deoree made by the Appellate 
Court should not be set aside as made without 
jurisdiction. 

The suit was one to recover a sum of 
Rs. 2 >1 anna alleged to be due to the 
plaintiff as his share in money decreed to the 
plaintiff and defendant jointly, the plaintiff 
alleging that the defendant had real z 3d the 
money and not paid him his share. The 
defenoe was that the money had been paid. 
The Munsif tried the suit under the regular 
procedure and dismissed ib with costs. 

It is quite clear on the facts thac this 
ought to have been tried as a Small Cause 
Court suit. The Munsif who tried the case 
was invested with Small Cause Court powers. 

However, the matter went on appeal. No- 
body apparently noticed in the Appellate 
Court that the oase ought to have been tried 
as a Small Cause Court suit and the Subor- 
dinate Judge reversed the Munsif’s decision. 
Consequently the defendant has obtained this 
Rule. That the suit was triable as a Small 
Cause Court suit is not contested. But what 
is urged on behalf of the opposite party is 
that no objection to the form of the suit or to 
the competency of the appeal was taken in 
the lower Courts and that by the defendant’s 
negligence the plaintiff has been deprived of 
any remedy whioh he might have had. I 
asked the learned Pleader for the opposite 
party to put forward before me any faots 
whioh wonld justify interference with the 
order of the Munsif oq the footing that he had 
dealt with the matter as a Small Cause Court 
Bait and that I am perfectly prepared 
- consider those faots in dealing with the 
present application. No such faots, however, 

S. e8 t n before me beyond the negli- 
V2j 21 lad. Oas. 120, 40 0. 587. 


genoe of the plaintiff in describing his suit 
as a title suit and raising no objection in the 
Appellate Court. The oase of Indra Chandra 
Mukherjee v. Srish Chandra Banerjee { 2) is an 
authority for the proposition that the deoree 
of the Munsif was not appealable to the 
lower Appellate Court. 

That being so, the order made on appeal 
must be set aside and the Munsit’s order will 
be restored. But as regards oosts in the 
lower Appellate Court and in this Court each 
party will bear his owd. 

Order set aside, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 315 of 1919. 
November 7, 1919, 

Present: — Mr. Justice Seshagiri Aiyar and 

Mr. Justioe Moore. 

VARNASI SUBBAYYA and others— 
Defendants Nos. 1 to 5— Appellants 

versus 

VARNASI SOMALINGAM and others — 

Plaintiffs and Defendants Nos. 6 to 8 — 

Respondents. 

Specific Relief Act (I of 1877 ), 8 - 65 — Co-owners — 
Common lane , obstruction to, by co-owner— Injunction, 
mandatory , when to be granted. 

Where a lane is the common property of two 
persons and one of them puts an obstrnction on it 
which has the effect of making it less convenient for 
the other co-owner, the only remedy open to that 
other is to sue for a mandatory injunction for 
restoration of the lane to its original condition, 
[p. 045, col. 1.] 

Second appeal against the deoree cf the 
Court of the Temporary Subordinate Judge, 
Maanlipatam, in Appeal Suit No. 107 of 
1918 (Appeal Suit No. 17 of 1918 on the 
61e of the Dietriot Court), preferred against 
the decree of the District MuDsif, Gudivada, 
in Original Suit No. 33 of 1914. 

FACTS. — Two persons owned a lane in 
common, 10 feet in width. The defendant 
built a pial on his 6ide of the lane 
whioh abutted about a foot into the lane. 
The plaintiff sued for a mandatory injuno* 
tion. The defenoe was that no injury 
has been proved and that there was 
aoquiesoense as the pial had been in existence 
for nearly five years when the suit was 
brought. The lower Court reversed the 
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1st Court’s decree and granted the injunc- 
tion. The defendant appealed. 

Mr. F. 3 Jarkandeyulu, for the Appellants. — 
There is no scope for a mandatory 
injunction as between oo owners, unless 
substantial injury is proved. Ananda Chandra 
Sen v. Farbati Nath Sen (»)» following 
various English decisions. The principle 
has been acoepted in Kalliani Ammo, v, 
Qotinda Menon (2), though held inapplicable 
to a Malabar Tarwad as the members are 
not co-owners. 

Further delay is always a reason why 
a mandatory injunction ought not to be 
issued. 13 Cb. D. and 11 Ch. D. 

The remedy is one in equity only and 
can be granted only in the absenoe of other 
remedies. 

The obstruction hai been in existence 
without question for nearly five years, and 
hence acquiescence oan be implied. 

Mr. T. Ramachandra Rao t for the Re- 
spondents. — It has been held by the Full 
Benoh that special damages need not be 
proved in the oase of obstruction to ways 
used by the public. Valan Pa\kxri Taragan 
v. Subbayan Samban (3). The principle 
applies to the present oaee. The District 
Munsif found that the pial was a publio 
nuisance. 

Exclusive user of common land by a 
co-owner has been held to amount to ouster 
justifying the grant of an injunction. Shadi 
V. Anup Singh (4). 

JUDGMENT. — The faots are not in 
dispute. The plaintiffs and the defendants 
are joint owners of a lane. The lane is 
10 feet in breadth. The defendants, on 
that portion of it which adjoins their 
house, have put up two pials and step9, 
thereby enoroaobing upon the common lane 
to the extent of one foot in breadth. 
The plaintiffs brought the suit for a 
mandatory injunction for the removal of 
these obstructions. The Distriot Munsif 
dismissed the suit on the ground that the 
lane was a publio one and that the 
plaintiffs have no right of action. The Sob- 
ordinate Judge has held that the lane is the 
oommon private property of the plaintiffs 
• (1) 4C. L. J.19S. 

1,2) 12 Ind. Cua. 492; 35 M. 643; 22 M. L. J. 2?; 
10 M. L. T. 899; (1911) 2 fid. W. N. 437. 

(3) 49 Ind. Cas: 533; 42 M. 27); 25 M. L. T. 39; 36 
M. L. J. 79; (1919) AJ. W. N. 46; 9 L. W. 208, 

(4) 12 A, 436; A. W. N. (1890) 95 (F. B.), 


and defendants and baa given a decree 
for demolishing the steps and pials. The 
learned Vakil for the appellants argued 
that on these faots the plaintiffs are not 
entitled to a mandatory injunction. He 
strongly relies upon the observation of 
Mookerjee, J., in Ananda Chandra Sen V. 
Parbati Nath Sen (1), where the learned 
Judge points out that, in oases where 
property i9 owned by two persons in common* 
the mere fact that a building is erected 
by one of the co-owners in violation of the 
other person’s right would not enable the 
other owner to bring a suit for demolishing 
the building so erected. This follows a 
judgment of the Judicial Committee in 
Robert Watson and Company v. Ramchur.d 
Butt (5) and a number of English 
decisions upon the point. In this Court 
it was quoted with approval in Kalliani 
Amma v. Govinda Menon (2), where the ques- 
tion wa 9 whether a building erected on a 
Tarwad property by one of the members 
should be demolished at the instance o 
the other members. The learned Judges 
of this Court point out that there was a 
distinction between Ananda Chandra Sen 
y. Parbati Nath Sen (l) and the case 
before them, inasmuch as the property m 
the Madras case would be required for 
the purpose of extending the Tarwad 
buildings for the use of the members of 
the Tarwad. We think that the deoision 
in Kalliani Amma v. Govinda Menon W/ 
and that in Great Indian Peninsula 
Railway Company v. Ncivroji Pestonji (6/ 
apply to this case and not Ananda Chandra 
Sen v. Parbati Noth Sen (i). In Grea 
Indian Feninsula Railway Company v » 
Nowroji Pestonji (6) the suit was for 
re-openiEg a gateway over which there 
was a publio right of way, and ^ wM 
held that the plaintiff was entitled t0 
sue for the removal of the obstruction. 
The principle, so far as we are able to 
see, is that, if it is oommon property ana 
if there are other remedies open to tne 
party who has been affected by the wr0D ®’ 
ful act of the co-owner, then the Courts 
should not ordinarily grant a manda ory 
injunction. But in this oase no o 
remedy is possible. Therefore, the proper y 

(6) 17 I. A. 110 (P. 0 ); 18 C. 10; 6 Sar.’.P- V-- 
535. 

(6) 10 B. 390. 
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should be left in its original condition if there 
is to be convenient enjoyment, as the lane 
eannot be partitioned. Under these croum- 
stances, when one of the joint owners 
pats an obstraotion on the lane which 
ha9 the effect of making it less convenient 
for the other oo owner, the only remedy 
open to him is to sae for a mandatory 
injanotion. In oar opinion, therefore, toe 
injunction granted by the lower Appellate 
Court is right. 

One other point has been raised by the 
learned Yakil for the appellants, and that 
is that there has been aoquiesenoe on the 
part of the plaintiffs which debars them 
from bringing a sait for a mandatory 
injanotion. The Uistriot Mansif found 
that the steps and the pials were recently 
oonstracted. In his opinion apparently it 
was not more than a year old. The 
Subordinate Judge ha9 expressed no opinion 
npon the matter because there has been 
no issue upon the question of acquiesoenoe. 
Having regard to the finding of the District 
Mansif we are not prepared to hold that 
the oonduot of the plaintiffs has been saoh 
a9 to deprive them of their right of action 
by way of injanotion. For these reasons 
we think the deoree of the Subordinate 
Judge is right and dismiss the second 
appeal with oosts. 

M. c. p. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appial from Appellate D/tciEE No. 335 of 

1918. 

August 20, 1919. 

Present : — Justioa Sir Asutosh Chaudhnri, 
Kt., and Mr. Justice Cuming. 

MAHAMAD QURAN CHOUKIDAR 

(CflOWNGDAR I* vikalatnama ) — 

Plaintiff —Appellant 
versus 

BASARAT ALI and another — Defendants 

— Respondents. 

Bengal Land Revenue Baled Act (XI B.C.of J8509, 
s. 37 — Annulment of incumbrance in part, suit for, 
whether lies— Cadastral survey khatian, entry in, evi- 
dentiary value of — Road-cess return , whether evidence 
against tenants. 


Certain lauds purchased five from nil incumbrances 
at u sale for arrears of revenue wore settled with 
the plaintiff in .«• id-ir putni til aka right by a potto, 
under which the pluintilT had the rights of the 
auction-purchaser to avoid or ai.uul all incumbrances. 
The defendant held a tenure which e nnprised lauds 
included in the pluinliif's potto ns well as otherlands. 
In a suit by the plaintiff to set aside the defendant's 
tenure: 

Held, that as all the lands of the defendant's 
tenure were not included in the plaintiff's sadar 
putni, the plaintiff was not- entitled to annul the 
tenure in part. [[>. 6 tt>, e >1. >. J 

Sooharam Banna v. Dooiy a Charon Pit, 5 C. L. J. 
261, followed. 

A cadastral survey khatian must be taken to bo 
correct unless there is evidence to the contrary, 
[p. 6 16, col. 2 ] 

Road-cess returns tiled by a landlord are no 
evidence against the tenants, [p. 616, col. 2.] 

Section 37 of the Bengal Land Revenue Sales Act 
must bo strictly construed, [p. 616, col. 2.] 

Appeal against the deoree of the Addi- 
tional Subordinate Judge, Chittagong, dated 
the 2nd June 1917, modifying that of the 
Additional Mansif, Patiya, dat:d the 14th 
February 1916. 

Bibn Ohamfar Sskhar Sen, for the Appel- 
lant. 

Bibu8 Kshtish Chandra Ohackerburtty 
and Frobodh Ki shore Das, for tb 3 Respond- 
ents. 

JUDGMENT. — This appeal arises out of 
a suit for reoovery of khas possession of 
oertain lands appertaining to Taraf No. 38 
Alam Khan, whiob were sold for arrears 
of revenue and purobased by defendant 
No, 6 free from all inoumbaranoes. The 
plaintiff alleges that the defendant No. 6 
settled the Taraf with the plaintiff in sadar 
putni taluka right with the rightsof an auotion- 
purohaser and to reoeive the outstanding 
rent. The defendants Nos. 2 and 3, who 
alone contested the suit, amongst other 
things, oonteuded that the lands in suit 
aloDg with other lands, making a total 
of 5 kanis 4 gandas 3 karas, appertained 
to their mourasi ryoti jama, that they 
had aoquired oooupanoy ryoti right in these 
lands, that in the survey of 1200 M. E, 
the lards in suit were reoorded in the name 
of the predecessors of the defendants and 
that they appertained to 16 dags of - the 
suivey chitta of that year, and that in- 
asmuch as the plaintiffs bad not obtained 
sadar putni talu\a right in the entire land 
of the jama of the defendants, they are 
not entitled to get has possession of a 
portion thereof. The lands of dags 221 
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242, 1318 and 1699 were Dot included in 
Buit. The trial Court held that the plaint* 
iff was entitled to the lands in snit and 
had acquired the right to avoid or annul 
all inoumbraDoea upon the potta granted 
to him by defendant No. 6, the purchaser. 
He relied upon the oadastral survey 
hhatian Exhibit B, wbioh showed that the 
defendants were reoorded as talukdars. 
He also found from the cess return Ex- 
hibit 5 and the survey hhatian that some 
other lands bearing the oadastral survey 
dags 242, 221, 1318 and 1099 of other 
mahalt came to be added to the previous 
jama of the defendants, and, therefore, the 
question of the plaintiff as oo-sharer talukdar 
did not arise. He held that the defend* 
ants bad no protected interest and that 
the plaintiff as sadar putnidar was en- 
titled to annul their inoumhrances and 
bring the land in suit into his khas 
possession. 

On appeal the learned Subordinate Judge 

held that there was no satisfactory evidence 
whatever to show that the defendants had 
got a right of oooupanoy in the lands. 
There was no potta or kabuliyat for such 
a right, and he also relied upon the 
oadastral survey hhatian as showing the 
defendants’ predecessor to be a talukdar 
in respeot of the lands in suit. With 
regard to the road oess returns he held 
that they were no evidence against the 
tenants and could not te taken as re- 
butting the survey hhatian. He found 
that all the lands mentioned in the kha . 
tian formed the taluk of the defendants. 
He held that the plots 221, 242, 13)8 
and 1699 not being included in the plaintiff’s 
sadar putni , the plaintiff was not entitled 
to set aside the defendants’ tenure, inasmuch 
as it had been held in Sooharam Barma v 
Doorga Oharan Das (1) that a suit for 
annulment in part did not lie. He held 
that the plaintiff’s olaim for khas possession 
could not be granted. He modified the 
decree of the first Court accordingly, deolar* 
mg the plaintiff’s title to the lands in 
suit and direoted that the plaintiff was to 
get possession through the tenants as 
tenure-holder. In this oase both the parties 
dispute the correctness of the entries in 
the cadastral survey. 

(1)6 0 L.J.26* 


Upon the findings -of the learned Subordi* 
nate Judge the decision in Sooharm Barma v. 
Doorga Char an Das (1) clearly governs this 
oase. The earlier authorities support the same 
view. Section 37 of the Revenue Sales Law 
must be striotly oonstrued and if the read* 
cess return, Exhibit 5, is exoluded from oon< 
side-ration as against the tenant, as it ought 
to bs, there is nothing which oontradiots 
the cadastral survey khatian , which must 
be taken to bs oorreot unless there is evidence 
to the contrary. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 
RSecond Civ/l Appeal No. 898 of 1919. 

February 9, 1920. 

Pretext: — Mr. Justice Abdul Raoof. 
SALAMAT ALI and others — Defendants — 

Appellants 

versus 

ALI AKBAR — Plaintiff — 

• Respondent. 

Civil Procedure Code (Act V of 1908), 0. 2X1, rr. 
35, 95, t6 — Execution of decree — Possession, delivery of 
— Symbolical possession, effect of — Subsequent suit for 
recovery of possession, uhether competent. 

Possession of immoveable property in execution 
of a decree cannot be said to have been given accord- 
ing to law unless it is delivered in either of the 
methods provided by Order XXI, rule 95 or rule 95. 
[p. 64P, col. 1.] 

Symbolical possession given in execution pro- 
ceedings to wbioh the judgment-debtors are parties 
is to be deemed equal to actual possession as against 
them. [p. 649, cols. 1 & 2.] 

Mahadev Sakharam v, Janu Namji Hatley, 14 Ind. 
Cas 447; 36 B. 373; 14 Bom. L. B. 115 (F. B.J, 
dissented from. 

Defendant constructed a mud wall dividing the 
plaintiff's land into 2 plots A and B. Plaintiff sued 
for possession of the plot A and obtained a decree 
in 19i3. Be sued out execution and obtained pos- 
session on the iSth February 916. Subsequently he 
brought a second suit for possession, alleging that 
the defendant bad again dispossessed him and had 
constructed a brick wall in place of the old “dapi- 
dated mud wall, which it was prayed should be 
demolished: 

Held, tlj that a full execution of the decree having 
taken place and possession having been deuvere 
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proceedings thereunder came to an end and the plaint- 
iff’s remedy waB by way of a suit, [p- 650, col i ] 

Jagan Nath v. Milap Chaud , 2H A. 722; 3 A. L. J. 
604; A. W. N. 1 1906 213, followed 

(2) that the claim for the demolition of the wall 
was incidental to the olaim for possession of land, 
[p. 650, col. 1.] 

Second appeal from the decree of the 
Senior Subordinate Judge, with appellate 
powers, Jullundur, dated the 25th February 
1919, affirming that of the Munsif, let Clasp, 
Nakodar, Distriot Jullundur, dated the 13th 

January 1919. 

• 

Lala Jagan Noth, for the Appellants. 

Sheikh JSliat Mahammad , for the Respond- 
ent. . 

JUDGMENT.^This was a suit in eject* 

•m \ J* f 

ment. The plaintiff Hakam Ali-Akbar Shah 
is admittedly the owner of a plot of 
land shown in red oolour on the plan P. I. 
as alif plus be. One Sayyed Ali oonstraoted 
a mud wall dividing the plot into two por- 
tions, alif and be. In the year 1 913 the plaint- 
iff brought a suit for the possession of the 
plot alif against the defendant Sayyed Ali 
and others. The suit was resisted upon 
various pleas, one of them being that 
£he defendants were in possession of the 
entire plot alif plus be. This neoassitated the 
amendment of the plaint so as to in- 
clude both the portions of the plot in the 
olaim. Tbe suit was deoreed on the 12th of 
May 1913. In the execution of the deoree 
for possession tbe plaintiff obtained posses- 
sion on the 2Sth cf February 1916. From 
tbe proceedings relating to the execution cf 
the deoree it appears that the deoree wap 
executed after a great deal of obstruction 
and trouble on the part of the judgment- 
debtors. Eventually when possession was 
delivered to the decree-holder, the bailiff 
made a report that possession had been 
given. This report bears the signature of 
Bahadur Ali, one of the judgment debtors. 
The report said that possession had been given 
and the faot of the delivery of possession 
had been proclaimed by beat of drum.. 
From the evidence it appears that at the 
time of the delivery of possession tbe mud 
wall was in a dilapidated condition and 
probably it was for this reason that no 

% 4 • m v 

olaim for tbe demolition of the wall was, 
made in the plaint. There is evidence on 
the reoord to show that on receipt of 
IiosaesBion the decree-holder bad exeouted^ 
a ddkhalnama. The present suit out of 


which this seoond appeal has arisen was in- 
stituted on the allegation that about If year 
ago the defendants had again dispossessed 
the plaintiff and had constructed a briok 
wall in the place of the old dilapidated mud 
wall. The defendant Sayyed Ali contested 
the suit mainly on the following pleas: — 

(1) that the plaintiff never obtained 
possession in execution of his deoree in the 
previous suit; 

(2) that the wall now sought to be de*- 

molished was in existence at the date of the 
previous suit also and that no olaim having 
-been then made for its demolition, the 
present olaim relating to the wall was 
barred by section 11 and Order If, rule 2, Civil 
Procedure Code; ’ 

(3) that as a matter of fact no fresh 
dispossession had taken place, and that, 
therefore, tbe plaintiff had no oause of aotioti 
for the present suit. 

During the pendenoy of the suit Sayye<J 
Ali died and his sons, the present appellants, 
were substituted in his place as the defend- 
ants in the oase. The Court of first in- 
stance found that possession had been de- 
livered in the execution of the deoree in 
the previous suit aud that it was proved 
by evidence that the plaintiff remained ip 
possession of the site by plaoing his fifth 
“artir*” there. It, therefore, found that thp 
defendants'’ interference with the plaintiff’s 
user of the site gave a fresh oause of 
aotion to the plaintiff. The plea based on 
seotion 11 and Order II, rule 2, Civil Proce- 
dure Code, was, therefore, found to be without 
foundation and the suit was held not to be 
barred. The plea relating to the wall A B 
was also repelled on the ground that the 
relief claimed in the previous suit beiDg 
for oomplete pbsfejsion over the entire 
plot alif plus be, the olaim for the demolition 
of the wall was necessarily included in it, 
as such a relief was incidental to the 
olaim for possession. Relying upon Bakshi - 
ram Q<.ngaram v. Darku Tukaram (1) the 
Court held ihat the plaintiff was entitled 
to a deoree with respect to his entire 
olaim. Against the deoree of tbe first Court 
an appeal was preferred by tde defendants 
to the lower Appellate Court. On the 
question of possession the llowerljAppellate 

(1) 10 B, H. 0 . E. 369 . 1 
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Conrt held that symbolical possession had 
been delivered in the execution of the 
deoree. As regards actual possession the 
lower Appellate Court agreed with the 
first Court with respect to the portion be, 
but it felt doubtful as to the plaintiff’s 
aotual possession regarding the portion 
alif. The Court, however, held that as 
symbolical possession had been given, that 
was sufficient in the eye of the law and 
that the plaintiff’s title being again 
assailed, a fresh cause of aotion had arisen 
giving the plaintiff a right to institute a 
fresh suit. It further held that 
neither sections 11 and 47 nor Order II, 
rule 2, barred the suit. The appeal was 
accordingly dismissed. The defendants have 
come np in second appeal to this Court, 
and almost the same contentions whioh were 
raised in the Courts below have been more 
elaborately pressed before me. The following 
points have been orgjed : — 

(1) That the plaintiff in the previous 
■uit never obtained any sort of possession 
in the execution of the deoree. 

(2) That in any case only symbolical 
possession had been delivered and it was 
of no avail, as having regard to the nature 
of the land in dispute, aotual possession 
ought to have been given as contemplated 
by Order XXI, rule 35. It was contended 
that as the provision of the law was not 
striotly followed, it ought to te held that 
no possession had been delivered. In sup. 
port of this argument certain oases were 
relied upon in whioh the nature of posses- 
Bion to be delivered according to the 
provisions of Order XXI, rule 35, and Order 
XXI, rule 95, was considered. The case of 
Shridhar Madhavrao v. Oanpati Punja Qodse 
(2) was referred to. A deoision of this Court 
in Khub Bam v. Surat (3) was also relied 
upon. 

(3) The third point raised related to the 
prayer for the demolition of the wall, as 
to whioh it was contended that as the 
relief had not been claimed in the previous 
suit the present olaim relating to it was 
barred either by section 11 or by Order 
II, rule 2, of the Cede of Civil Pro- 
ceclure. 

All theee three points are contested on 

(2) 61 led. Cas. 72; 43 B. 6E9; 21 Bom. L. B. 367. 

(3) 39 Jnd. C as. 763; £0 P. B. L 19l7; 2fc P. L. B. 
2917; 22 P. W. B. 1917. 


behalf of the respondent. As regards the 
first point there is clear evidence on the 
reoord on whioh the Court of first instance 
relied showing that aotual delivery of pos- 
session had been given to the deoree holder. 
The report of the bailiff, dated the 28th 
of February 1916, dearly states that 
possession had been given in execution of the 
deoree and the faot was proclaimed by beat 
of drum. It has been contended that the 
beating of drum went to indicate that only 
formal possession had been given. This 
does not necessarily follow from the wording 
of the report. It dearly appears that 
possession had been delivered and the beating 
of drum took plaoe in addition to it. Over 
and above this, as held by the Court of 
first instance, there is evidence of the 
aotual user of the land by the deoree- 
holder, Jf the plaintiff is proved to have 
been in possession of any portion of the 
land in dispute, it must be held, having 
regard to the nature of the laud, that he 
had been in possession of the entire land. 
There appears to be no foundation for the 
doubt expressed by the learned Judge of 
the Court below od the point. The defend- 
ant Sayyed Ali himself bad treated the 
entire plot as one and had alleged possesion 
over both the portions alif and be. In faot 
owing to this defence the plaint bad to be 
amended and the whole of the plot had 
to be treated as one for the purposes of 
the olaim. The .warrant issued by the 
Court directing delivery of possession itself 
shows that aotual possession bad to be 
delivered in accordance with Order XXI, 
rule 35. A presumption, therefore, arises 
that the delivery of possession took place 
in accordance with law. The deoision on 
this point is sufficient for the disposal of 
the appeal but as the lower Appellate (JoQrt 
has held that in its opinion only symbolical 
possession had been given and as the point 
has been argued by both the sides fully 
before me, I shall proceed to consider and 
decide that question also. The ruling in 
Shridhar Madhavrao v. Oanpati Punja Oodie 
(2) to a certain extent supports the contention 
of the appellants' Counsel. The precise rule 
te., ‘‘rale 35” was not the subject of 
consideration in the Bombay case. In 

that ca6e Order XXI, rule 95, was 
the snbjeot of consideration, though 

no donbt it is true that the wording of 



INDIAN OASES. 



Vol. LV] 

8ALAMAT ALI V. ALI AKBAR. 

both the roles is the same, The facts of 
that case as given in the judgment of 
Scott, C. J., go to show that the plaintiff’s 
father in exeoation of a decree had pur- 
chased the plaint property at an anotion 
sale and a receipt for possession bad been 
given by the plaintiffs to the bailiff. 
Beyond the mere fact of a reoeipt nothing 
more appears to have been shown in that 
oase proving the delivery of possession to 
the plaintiffs after the sale. Unless delivery 
of possession is given on the spot in either 
of the methods provided by Order XXI, 
rule 95, or Order XXI, rule 96, it is easy 
to see that possession oannot be said to 
have been given according to law. In 
faot in that ease the learned Jadges 
clearly held that possession of any kind 
had not been given at all. The following 
passage in the judgment at page 562,* 
makes it quite clear : — 

"Both Courts have held that the cultivable 
land and the house, which are the subject 
of the suit, were, on the 3rd of July 
HOI, and had for some time previously 
been, in the possession of the defendants 
Nos. 1 to 3 and that the defendants Nos. 1 
to 3 were not disturbed in their posses- 
sion on the date of the receipt, but that 
the statements were made in it both by 
the plaintiffs and by the bailiff as to pos- 
session having been given to the plaintiffs 
whioh were entirely false.” 

Thus it is evident that neither actual 
nor symbolical possession had been given. 
This finding was quite sufficient for the 
disposal of the suit in that case. It was 
not necessary for the learned Judges to 
have deoided the question whether symbolical 
possession oould entitle the plaintiffs to 
bring subsequently a suit for possession on 
the strength of the symbolical possession, 
Mahadeo Sakharam v. Janu Namji Hatley (4) 
was also relied upon on behalf of the 
appellants. This no doubt supports the 
appellants’ contention. The view taken by 
the Bombay High Court appears to be 
opposed to the decisions of the other 
High Courts. So far as the Caloutta High 
Court is concerned, it has always been held 
that symbolical possession given in execu- 
tion proceedings to whioh the judgment- 

(4) 14 Ind. Cas. 447j 80 B. 878; 14 Bom. L. R. 116 

(F.%). 

•Page of 48 B,— Ed, 


debtors are parties is to be deemed equal to 
aotual possession as against them. This was 
dearly laid down in the Full Bench oase 
reported as Juggobti'idhu Mukerjee v. Ram 
Ohui\der Bysack (5). This oase was relied 
upon in a oase argued before their Lord- 
ships of the Privy Council, and their Lord- 
ships adopted the rule laid down there 
and based their judgment upon it. The 
precise question whioh has been raised 
before me was raised in the argument 
before their Lordships. The oase deoided 
by their Lordships is reported as Radha 
Krishna v. Ram Bahadur (6). The question 
as to the nature of symbolical possession 
arose in relation to 150 bighas of laud 
whioh was capable of delivery of aotual 
possession. The argument in the oase 
reported at page 269 would show that 
Dr. Abdul Majid for the appellants tried 
to distinguish the oase of Joggobundhu Mitter 
v. Purnanund Oossimi (7), upon the 
ground that that oase related to certain 
lands whioh were in the possession of 
tenants and that, therefore, it did not apply 
to the oase where land was oapable of 
being actually taken possession of. Inspite 
of this argument their Lordships of the 
Privy Counoil applied the rule laid down 
in Juggobundhu Mukerjee v. Ram Chunder 
Bysack (5), whioh was the basis for the 
decision in Joggobundhu Mitter v. Yuma • 
nund Qossami (7). The Bombay decision 
in Mahadeo Sakharam v. Janu Namji Hatley 
(4) apparently did not find favour with 
their Lordships. The deoision of their 
Lordships of the Privy Council is, therefore, 
opposed to the view contended for before me. 
I may mention that in this case no ques- 
tion of limitation arises. The suit of the 
plaintiff 19 admittedly within time. All 
that has been contended before me is that 
the suit is barred by section 47 of the 
Code of Civil Procedure, inasmuoh as the 
only remedy open to the plaintiff is to 
seek exeoction of his decree under whioh 
up to now no possession according to law 
has been delivered. A similar contention 

was raised in the oase of Jagan Nath v. 

(5) 6 C. £84 lF. B.j; 6 C. L. R. 648; 3 Shomo L. R. 

68 . 

(0) 43 Ind. Ca9. 268; 20 Bom. L. R. 502 (P. C.); 
16A.L. J. 33; 23 M. L. T. 26; 4 P. L. W. 9; 31 M. 
L J. 97; 7 L. W. 149; 22 C. W. N. 830; 27 0. L. J. 191; 
(1918) M. W.N. 163. 

(7) 16 C. 630. 
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Milap Ohand (8) before the High Coart of 
Allahabad. Their Lordships, relying upon 
various rulings of the Calcutta High Court, 
held that ' where formal possession has 
been given under a final foreclosure decree 
but the mortgagor has continued in actual 
possession, the remedy is by suit and not 
under eeotion 244 of the Code of Civil 
Procedure. ” 

In that case the question of limitation was 
raised, and in the present oaee as above 
stated, no question of limitation arises. 
The only question is whether the plaintiff 
sho.uld seek possession through ihe execu- 
tion Court. On the faots found in this 
case the execution of the deoree has taken 
plaoe ; possession has been delivered under 
it and after a full execution of the deoree 
proceedings thereunder have come to an 
end It is not pcssible to execute the 
deoree whioh has already been fully exeouted. 
In my opinion there is no merit in the 
defence set up by the defendants. I 
decide the seoond point also agaihst the 
appellant. 

There remains only the third question 
as to the demolition of the wall. I 
entirely agres in the view taken by the 
Court of first instance on this point. The 
deoree for possession was a deoree for the 
entire plot. The claim for the demolition 
of the wall was inoidental to the olaim for 
possession. If the defendant Sayyed Ali 
ohoso to build a wall on the land belong- 
ing to the plaintiff, and allowed the wall 
to remain on the land after a deoree for 
oomplete possession bad been given to the 
plaintiff, the wall aooeded to the land 
and beoame the property of the plaintiff. 
In my opinion it was unnecessary for the 
plaintiff in this oaee to seek a relief for 
the demolition of the wall. A?, however, 
the Courts below have given a decree for 
its demolition, I need say nothing farther 
about it. In view of the above finding the 
appeal must fail. I accordingly dismiss it 
with costs. 

Appeal dismissed. 

(6) 28 A. 72?; 3 A. L J. 604; A. W. N. (1906) 213. 


CALCUTTA HIGH COURT. 

Civil Rule No. 537 op 1919. 
February ifi, 1920, 

Fresent : — Mr. Justioe Teunon and 

Mr. Justioe Beaohoroft. » 

RAMAPATi CHATTERJEE— Plaintiff - r 

Petitioner : 

t ersvs 

SACHINANDAN NANDI— Dependant— 

Opposite Party. » 

Civil Procedure Code ( Act V of 1933), O. XVII, r. 
3 Procedure — Reasonable time to comply with order 
of Court not allowed, effect of — Dismissal for default, 
validity of. 

% 

A party to a suit is entitled to be afforded a 
reasonable opportunity of complying with the orders 
of the . Court, and of presenting his case or sub- 
stantiating it in the proper course. An interval of 
two days for the payment of process fees directed 
to be paid by the Court in the absence of a party 
is not a reasonable time within which to make such 
payment, [p. 65', col. 2; p 65V, col. 1.] 

_ • 

When a cortain day is fixed for compliance with 
an order, the party concerned is entitled to tKe 
whole of that day for its compliance, [p. 65'?, col, 1 J 

Rule against the order of the * Sab- 
Judge, 2nd Court, Bardwan. 

FACTS appear from the judgment. ‘ 

Baba St 6- Chandra ralit (with him Baba 
Khirode Narain Bhunia ), for the Petitioner.— 
The deoree- holder-plaintiff is the petitioner. 
The suit was for accounts and recovery ofc - 
money and wa9 valued at R 9 . 3,100. The pre- 
liminary deoree was passed on 10th May 1918. 
On the 9th July an ex parte order was passed 
calling upon the petitioner to deposit a cer- 
tain amount for oosts of the Commissioner. 
The suit wasdismissed under Order XVII, rule 
3, Civil Prccsdure Code, for failure to put in 
the deposit, on 15th July. An application 
fer restoration was rejected on 15th August 
on the ground of its not being maintainable 
under Ord* r IX, rule 9. On appeal the suit 
,was restored and the petitioner was informed 
by bis Pleader that the case would be heard. 
The date given being wrong the suit was 
again dismissed. Petition for restoration was 
again rejected. My submission is that the 
first order of the Subordinate Judge dismiss- 
ing the suit was wholly wrong, as I already 
had obtained a deoree of Court. On the 60th 
day -the Court’s ex parte order was made and 
on that very day the suit was dismissed, I 
had no notiee of the ’order to deposit... 1 
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made successive applications for re oonsidara- 
tion of the order. 

[Teunon, J. — Can a fresh application for 
restoration, made after a previous similar 
application has been dismissed, be held to ba 
maintainable?] 

We may oall it a review. Every order 
may be reviewed. A suit oannot be dismiss- 
ed after it has been decreed. Refers to 
Tadhin Proshad Singh v. Sardar Coomar 
Narayan (l), Civil Revision Case No. 220 
of 1918, decided by Chatterji and Panton, 
JJ., on 2nd May 1919. 

Baba Hemendra Nath Sen (with him Biba 
Dhirendra Nath Sen), for the Opposite Party. — 
This application is against the whole order 
of 15th July 1913. That order was passed 
by the learned Subordinate Jadge who, ander 
Order XVII, rule 3, was perfectly justified in 
passing that order. The order wa3 passed 
on the 60th day. 

[Teqnon, J. — The order ought to have been 
passed on the 61st day. The whole of the 
60th day was available to the petitioner.] 

The order was that the deposit was to be 
made “within the 15th July.” That I 
submit does not inolude 15th itself. It 
meant that the deposit must be made before 
the 15th. The order under Ordor X VI I, rule 
3, is appealable. Refers to Qiura Bibi v. 
Qhasitiya (2), Lalta Prasad v. Nani Kishore 
(3). No application for revision lies. My 
submission is that the petitioner is entitled to 
no indulgence at all, 

Babu Sib Ohanira Palit, in reply. 

JUDGMENT. — Id this oase the petitioner 
before us instituted a suit for aooountsand 
on the 10th May 1918 obtained a pre- 
liminary deoree. By the preliminay deoree 
the defendant, who is the opposite party 
before us, was directed to prepare and 
complete their Khatas and render accounts 
to the petitioner within 60 days from that 
date. On the 9th July 1918, that is on 
the 60th day from the date of the preli- 
minary deoree.it was found that the defend- 
ant had not completed the Khatas and 
had not rendered accounts, and the plaint- 
iff was thereupon directed to deposit 
Rs. 100 (as the fee of the Commissioner 
appointed for the purpose of preparing 
aooounts) within the 15th July. That 

(1) 10 0. W.N.234. 

U) 12 Ind. Oas. 603} 34 A. 123; fi A. L. J. 1205. 

W 22 A, 60j A. w. N, (1699) 170i 


order, we may observe, was premature by 
one day. it was also made in the absence 
of the petitioner and his Pleader. On 
the 15th July it was found that the 
plaintiff had not deposited the costs for 
the appointment of the Commissioner, and 
his Pleader having intimated that he had 
no instructions, the plaintiff’s suit was 
dismissed, the order being one made either 
under Order IX, rule 8, or as it purported 
to be, under Order XVil, rule 3. This 
order was made in the absence of the 
petitioner and i3 again an order premature 
by one day. On the 13th August 1918 
the petitioner applied to the Subordinate 
Judge for the restoration of his oase, on 
the ground that the order of the ^ th 
July had never in fact oome to his know- 
ledge. That petition was rejeoted on the 
16th August. But on appeal to the Dis- 
trict Jadge the petitioner obtained an order 
setting aside the Subordinate Judge’s order 
of the 16th August and dirroting that the 
application for restoration should be re-heard 
by the said Subordinate Judge. This order 
was received in the Court of the Sub- 
ordina*e Jadge on the 2oth February 
1^19, and thereupon the Subordinate Judge 
made an order directing the petitioner 
to pay in process fees for notioe on 
the other side within two days. The time 
allowed for the payment of process fees, 
we may remark, is obviously inadequate. 
The opposite party defendant, however, 
appeared in the matter ard the oase went 
on until the 7th June, when the peti- 
tioner being absent and his Pleader having 
no instructions, the application for re hearing 
was rejeoted. It has been shown by the 
petitioner, and it has not been disputed 
by any oounter-affidavit, that the absence 
of the petitioner on the 7th June and the ab- 
sence of instruction on the part of his Pleader 
were due to the faot that the petitioner’s 
Pleader had informed him that the oase would 
be heard not on the 7th June but on the 7th 
July. Upon the rejection of his application 
on the 7th June there followed another 
application for re-hearing presented on the 
23rd June. The order upon this application 
was that the petitioner should file pro- 
cesses and pay in process fees on the 
25th. Here again time allowed for pay- 
ment of prooess fees was inadequate 
and the farther order made on the 25th 
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June rejecting the petition on the ground 
of non payment of process fees was again 
premature by one day. Obviously as the 
result of the order made on the 23rd, the 
petitioner had the whole of the 25th 
within which to pay the prooess fees 
and no order of rejection should have been 
made, if made at all, before the 26th. On 
the 18th Jnly the learned Subordinate Judge 
refused to review the preceding orders. 

On this review of the successive stages 
through which this litigation ha3 passed, it 
mu 9 t be held that the petitioner before us 
has bad no reasonable opportunity of com- 
plying with the orders of the Court and has 
had no reasonable opportunity of presenting 
his case or substantiating it in the proper 
oourse. 

We, therefore, set aside the whole of 
the orders made by the Subordinate Judge 
after the order made on the 9th July and 
we direct that on payment into this Court 
ty the petitioner on or before the 15th 
March next of the sum of R 9 . 100 for 
the appointment of the Commissioner, the 
Subordinate Judge do proceed with and 

re bear the case in accordance with law. As 
to the oostsof the Court below after the 9th 
July and as to the costs of this Court we 
make no order. 

Orders set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 477 B op 1916. 

February 28, 1917. 

Freientx — Mr. Mittra, A. J. 0. 

LAXMAN — Defendant — Appellant 

V678US 

NARAYAN — Plaintiff — Respondent. 

Co-sharers— Jagir, profits of , method of calculation of 
— Land held as home farm, land. 

The principle to be adopted in calculating the 
profits in regard to fields hold by the various co- 
sharers of jagir land as their home farm land, is to 
ascertain the lotting value of the land and charge 
accordingly, [p. 652, col. 2.] 

Appeal against the decree of theAddiiional 
District Judge, Akola, in Civil Appeal No. 
270 of 1915, decided on the 24th July 1916. 

Mr. if, V. Joshi % for the Appellant. 

Mr. S. Ramdat, for the Respondent. 


JUDGMENT. — The defendant-appellant, 
Laxman Janrao, is the managing Jagirdar of 
two villages. Two suits were filed in the Court 
of the Munsif, one by Eesheo Trimbak and 
the other by Narayan Anandrao, for their 
respective shares in the profits of the 
Jagir. This appeal is from the suit filed 
by Narayan Anandrao. Yarions pleas, some 
of them of a frivolous character, were raised 
in the first Court. Two issues of law were 
deoided in favour of the plaintiff and a 
preliminary decree for accounts was passed. 
This procedure seems somewhat unnecessary, 
as the Court might wall have proceeded to 
frame the proper issues and decree the 
claim justly due to the plaintiff. The de- 
fendant in his original statement claimed 
to be exclusively entitled to certain fields. 
At a later stage be olaimed to be an ante- 
Jagir tenant of these fields. It is perfectly 
clear that if the defendant could have 
proved his plea, he would have bsen only 
liable to pay the amount of assessment 
fixed on the3e fields, The first Court held 
that he has failed to prove it. In appeal, 
before the Additional Distriot Judge, no 
specific plea was taken that this finding was 
wrong, nor have I been shown any evidence 
establishing that the defendant is an ante- 
Jagir tenant of any of the fields. TLe 
question resolves itself now into a determina- 
tion of the principle on which profits are 
to b9 calculated in regard to fields held by 
the virions co-sharers of Jagir land as 
their home farm land. The contention 
raised by the defendant-appellant before me 
is that the Jagirdars should only be oharged 
the previous rent paid by tenants who have 
surrendered, or whose tenancy has lapsed. 

I think the principle adopted by the Courts 
below is correct. They have found out the 
letting value of the land and charged 
accordingly. The aotual cultivating profits 
have not been charged and this meets the 
first ground of appeal raised here, Very 
good reasons are given by Mr. Bell ia 
Exhibit P-3 in a judgment passed in 1873. 
This was not a suit apparently between 
the parties to this litigation, and the judg- 
ment, therefore, does not operate a3 res 
judicata. The suit, however, related to the 
villages with which we are now oonoeroed 
and a principle settled by a judicial officer 
in 1873 should, I think, be followed cer- 
tainly as regards this particular village. 
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Mr. Bell's argument is that if a person 
is deolared entitled to a certain share in 
the Jagir, he will get very maoh less than 
hh just share if oo-sharers are to be charged 
only what he calls the nominal rent paid 
by ryots, for it is obvious that land will 
not always be in actual cultivation of the 
oo sharers according to their shares, but 
would be unequally distributed, if there be 
a strong managing Jagirdar, the tendency will 
be that he will be in possession of all land 
from which tenancy has disappeared. This 
argument disposes cf the contentions raised 
with regard to Renumadass’s share and the 
share held once by the defendant’s grandson. 
It also disposes of the lands held by the 
defendant himself. With regard to the 
claim for mango crops, there is evidence 
which justifies an award of the plaintiff’s 
share of the profits. 

There is a point, however, whioh has 
been overlooked by both the Courts below 
and by Counsel before me. The plaintiff 
in the plaint, paragraph 2, admits that the 
defendant is entitled to oredit for Rs. 93*12-0, 
rent of the plaintiff’s land at Tumki, 
at Rs. 31-4-0 per annum. This oredit has 
not been given through an oversight. The 
same principle, however, must apply to lands 
held by the plaintiff. The plaintiff does 
not say that he is an arjfe-Jagir tenant. 
The letting value of this land must now 
be ascertained and deduoted from the 
amount decreed on tbe plaintiff. In other 
respeots the appeal fails. The appellant 
must pay the respondent’s costs. The case 
is remanded to the lower Appellate Court 
for the framing of necessary is6aes as 
regards the letting value of the land in 
the plaintiff’s possession. The deoree of the 
lower Appellate Court is set aside and the 
appeal is remanded to that Court for a 
decision in accordance with the above order. 

Decree set atide\ Gate remanded. 


CALCUTTA HIGH COURT. 

Apfeal pkom Appellate Dfclee No. 1777 
ok 1918 with Role No. 611 of 1918. 

November 11, ! 919. 

Present:— Mr. Jostioe Beaoboroft, 
Sheikh JOGAI DIDHUR FAKIR — 
Defendant— Appellant 
vet t us 

BARADA KANTA BOSE— Plaintiff — 

Respondent. 

Bengal Tenancy Act (TUI oj 1855,1, s. 153 (1) (b) 
— Decree or order by officer specially empowered — 
Appeal, whether lies — Revision — Appeal erroneously 
entertained — High Court, power of, to vacate order of 
Appellate Court. 

A decree or order by an oilicer specially empowered 
under seetion 153(1) (b) of the Bengal Tenancy 
Act is not appealable, and the remedy to avoid 
such decree or order is by way of revision. Where, 
however, an appeal has been erroneously entertained 
against such order or decree, tho High Court has 
jurisdiction, under section 115, Civil Procedure Code, 
to set aside the order of the Appellate Court, [p. 654 
col. 2.] 

Appeal against the deoree of the Subor* 
dinate Judge, 3rd Court, Dacca, dated tbe 
10th of June 1918, modifying that of the 
Monsif, 2nd Court at Munehigurge, dated 
the 3rd Ootober 1917. 

FACTS appear from tbe judgment. 

Babu Trailokya Nath Qhose, for the Ap« 
pellanfc.— Tbe appeal ariees ont cf a suit 
for rent. Tbe lental was at Re. 10. My 
oomplaint is that there was no appeal to the 
lower Appellate Court. Tbe learned Monsif 
was authorised under seotion 153 of tbe 
Bengal Tenancy Act to dcoide cases like the 
present finally, from whioh no appeal would 
be competent. Henoe my appeal to this 
Court against that decision. Refers to 
Qangadhar Karmakar v. Shekharbasini 
Dasya (1), Ranjit Misser v. Bamudar Singh 
(2), Abdul Bossein v. Kasi Baku (3), Mina - 
kthi Naidu v. Subramanya Sattri (4), 
Shilabati J)(bt v. Eoderiguts (5). The 
current of authorities is in my favonr. If, 
however, my appeal be held to be inoompe* 
tent to this Court, 1 would urge that yonr 
Lordehip has power to interfere in revision 
and set aside the judgment and decree of 

(1) 35 Ind. Cas. 348; 24 0. L. J. 235 ; £0 0. W. N. 
967. 

(2) 16 Ind. Cas. 040; 16 C. L. J. 57; 17 0. W. N. 116. 

(3) 27 C. 362,- 4 0. W. N. 41. 

(4) 14 I. A. 160; 11 M. 26; 6 Bar. P. 0. J. 54 
(P. C.). 

(6) 35 C. 547; 12 0, W. N. 448. 
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the lower Appellate Court, whioh bad no 
power under the Aot to entertain the 
appeal. 

Babu Jyoti Mohan Bhattaeharyya , for the 
Respondent. — ! would object to the hear- 
ing cf the appeal in this Court. As a 
matter of faot no appeal lies in this Court 
under seotion 153 of the Bengal Tenancy 
Aot, whioh operates a8 a bar. 1 would refer 
your Lordship in support of my argument to 
the rulings in Bhagabati Beica v. Nanda Kumar 
Ohuckerbutty{ 6 ) 2 Lnd K alipada(Qangadhar) K cr* 
makar v. Shekhar Basini Dasya (7). 1 would 

ask your Lordship to remand the oase, as the 
lower Appellate Court oould try the oase 
in its revisional jurisdiction under sec- 
tion 153 to meet the justice of the oase. 
The trial Court did not consider all the 
circumstances of the oase, which ought to 
be gone into by tome Court, 
i Baba Trailohya Nath Chose briefly replied. 

JUDGMENT. — In these proceedings the 
plaintiff, who is the respondent before 
this Court, sued to recover Rs. 10 as 
the price of prcduoe rent. The Munsif dis- 
missed the suit, holding that the relation- 
ship of landlord and tenant did not exist. 
The matter was taken on appeal and the 
Subordinate Judge held that the relationship 
did exist and gave the plaintiff a deoree 
for the amount admitted by the defendant, 
namely, a sum of Rs. 3. In the present 
appeal an objection is raised on behalf of 
the respondent that under seotion 153 of 
the Bengal Tenancy Act the appeal by the 
tenant is incompetent What is sauce for 
the goose is sauce for the gander, and 
the learned Yakil for the appellant answers 
that if the appeal to this Court is inoom- 
petent so was the appeal to the lower 
Appellate Court, because the Munsif was 
especially empowered under seotion 153 
(1) (6) to exeroise final jurisdiction in the 
suit. This being the state of things, it is 
obvious that there was no appeal to the 
lower Appellate Court and that that Court’s 
order ought not to be allowed to stand. 
When the learned Yakil filed the memoran- 
dum of appeal, he also -filed an application 
for revision and the question is, whether 
an appeal, lies to this Court or whether 
bis client is entitled to relief by way of 
revision. There are authorities of this 

v (6) 12 0. W. N. 835. 

(7) 31 Ind. Cas. 812; 23 C. L. J. 235. 


[1920 

* 

Court both ways. In the latest oaie, to 
whioh I have been referred, namely, Gang a- 
dhar Karmakar v Shekharbaeini Dasya (l), 
Mookerjee, J., held that iD suoh a oase as 
this aD appeal would lie to this Court 
against the decision of the lower Appellate 
Court. On the other hand, there are 
decisions in Bhagabati Beica v. Nanda Kumar 
Ghuckerbutty (6) and Kalipada ( Qangadhar ) 
Karmakar v. Shekhar Baiam Dosya (7) in 
which the view was taken by tome of the 
learned Judges of this Court that there 
is no appeal in suoh oases. I do not 
think it necessary for me to express my 
individual opinion in this matter. It is 
sufficient to say I hat the balance of au- 
thority apparently being on the side that 
there is not an appeal to this Court, I 
ought to follow the balance of authority 
and hold that no appeal lies and that the 
remedy ig by way of revision. In that 
view, on the application for revision, I 
set aside the deoision of the lower Appel- 
late Court and restore the judgment and 
decree of the Mnnsif. 

Jt has been suggested on behalf of the 
respondent that the proper oourse to take 
woold be to send the matter back to the 
learned Subordinate Jndge in order that 
the memorandum of appeal to him may 
bs treated as an application for revision 
under seotion 153 of the Bengal Tenancy 
Act. The ground on which this applica- 
tion is made is that when the matter 
went before the lower Appellate Court, the 
objection raised there was that no appeal 
lay not by reason of seotion 153 of the 
Bengal Tenancy Aot but because the suit 
was of the nature of a Small Cause Court 
oase. It seems to me that the respondent 
h9re is entirely responsible. The appeal 
was filed by him and be ought to have 
taken the remedy by way of revision at 
once. I do not sse why I should aooede to 
his application that beoause the respondent 
in that Court pleaded unsouud objections 
to the bearing of the appeal, be should 
be exonerated for filing an appeal which 
was itself incompetent and for not taking 
the line that he oould take, namely, fil* 
ing an application by way of revision. Apart 
from that the amount in suit is so small 
that I do not think I should be justified 
in the oiroumstauces in sending the oase 
bask to the lower Court to treat the 
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memorandum of appeal as an application for 
revision. 

. The appeal lo this Court is dismissed 
without ooats. The Rule is made absolute 
with costs in all the Courts. In this 
Court I assess the hearing fee at one gold 
mohur n 

4 

i Appeal dismissal ; 

. Rule made absolute. 


i 


MADRAS HIGH COURT. 

; Second Civil Afpeal No. 105 of 1919. 

December 4, 1919. 

* * 

Fresent Mr. Justice Spencer and 
v Mr. Justice Seshagiri Aiyar. 

KADIRI MASTHaN ROWTHER— 
Plaintiff — Appellant 
tersus 

SEGAMMALL— Defendant No. 1— 

• m 

Respondent. 

'Trust— Lease of trust property by trustee, whe'licr 
void or voidable. 

i A lease of trust property which is in excess of the 
trustee’s powers is not void but only voidable, 
[p. 066, cols. 1 & ?.] 

, Second appeal against the decree of the 
Distriot Court, Madura, - in Appeal Suit 
No. 316 of, 1917, preferred against the 
decree of the Court of the Principal 
Distriot Munsif, Madura, in Original Suit 
No. 656 of 1911; 

| PACTS. — Plaintiff-appellant sued (as 
assignee of -a perpetual lease from a trustee 
of trust properties) in ejeotment against 
ihe tenant, who impugned the lease as 
l?ot befog for necessity and, therefore, void, 
v Mr. W. Kothandaramnyya , for the Appel- 
lant.— -The lease is not ab initio void. It is 
good at least for the lifetime of the grantor. 
Abhiram Qostcami v. Shyama Charan Nandi 
Cn.In Kadir Ibrahim Rowther v. Arunachellam 
Okettiar (2) such a lease has been held to 
be only voidable and not void. The same 
principle applies as in the case of guardians 

* l • 

'(1)4 Ind. Oas. 440, 38 0. 1003, 14 0. W. N. 1, 19 
M. L. J. 630, 10 0. L. J, 284, 0 A. L. J. 867, 11 Bomr 
L. B. 1234, 80 I. A. 148 (P. 0.). 
f (2) 4 Ind. Caa. 1082, 33 M, 307, 19 M.L. J. 737. 


of minors, managers of Hindu joint 
families, etc. 

Mr. A. Narayannwamy Aiyar, for the Re- 
spondent. — Grant of perpetual leases is ultra 
vires of the powers of a trustee, I alaniappa 
Ohetiy v. Sreemath Deivasifcamony Pandora 
Sannadla (3). The natural oonsequenoe is 
that such a lease, if granted, is void ab initio. 
See also Kalyana Venkitai amana Aiyar, gar y. 
Kasturi Rang a Aiyangar{ 4). Abdur Rahim, J., 
says that it is void. The onus is on the 
plaintiff to prove that he has a valid title 
which entitles him to sue in ejeotment. 

JUDGMENT. 

Spences, J. — This is a suit brought by 
the assignee of a permanent lease, grantad 
by the trustee of a trust oallad Lala Dhar- 
man, to recover possession of the suit site 
from the tenant, in occupation. The suit 
wa9 dismissed in the Distriot Munsif ’s 
Court on the ground that the trustee had 
no power to alienate the trust property and 
that his alienation was void and conveyed 
no title to the plaintiff, and on appeal the 
Distriot Judge has cor. firmed this decision 
and dismissed the appeal. 

It is contended before us that the grant of 
a permanent lease represented not a void but 
a voidable transaction and that it has not yet 
been avoided. In Kalyana VenkataramanaAiyan> 
gar v. Kasturi Ranga Aiyangar { 4) my learned 
brother stated: “ It is now settled law that 
ordinarily a permanent alienation of trust 
properties is ultra vires of the powers of a 
trustee”, and the respondent’s Pleader asks 
us to treat this expression “ ultra vires ” as 
meaning void, but it does not neoessarily 
have that signification. There is also an 
expression by Abdur Rahim, Officiating 
Chief Justice, in the Pull Bench opinion in 
the same case that the alienation of the 
right of makipg oolleotions for the temple 
“was void and did not bind the temple in any 
way;” when the learnd Judge used the 
word “ void ” in this context he was not 
using it as opposed to voidable, as nq - 
argument was before him on the point of- 
voidability. 

(3) 39 Ind. Cas. 722, 40 M. 709, 21 0/ W. N. 720: 

16 A. L. J. 486, 1 P. L. W. 697; 33 M. L. J 1-19 
Bom. L. B. 667; 22 M, L. T. 1; (1917) M. W. M. 507- 
26 0. L. J. J63; 6 L. W. 222; 44 I. A. 147. P. 0.). 

. (4) 38 Ind, Cas. 73; 40 M. 212, 31 M. L. J. 777- 
20 M. L. T. 490, 6 L. W. 625, (1917) M, W. N. 400. 
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In Palaniapva Chelty v. Sreemath Veivasi - 
kamony Pandora Sannadhi (3) the 
Jadioial Committee of the Privy Council 
observed: “ the grant of a lease in perpetuity 
of Debatter lands at a fixed rent required 
to be justified by unavoidable necessity.” 
Snob an expression would not have been 
used if the lease was itself a void transac- 
tion. Their Lordships compared the position 
of a Shebait or trustee with that of a guardian 
of an infant aB regards the management and 
control of immoveable property. It is well 
settled that if a guardian exoeeds his 
powers in dealing with the property of 
an infant, his acts are voidable and not 
void. In Abhiram Qoswami v. Shyama Oharan 
Nandi (l) the Privy Council were dealing 
with a Mokurari Pattah, which corresponds 
to a lease in perpetuity and they held that 
Buoh a lease of Debntter property given by 
a Mohant was good for the lifetime of 
the Mohant who granted it. It would have 
been impossible for them to oome to this 
oonolusion if the grant had been void 
ab initio. In Eadir Ibrahim Rowther v. 
Arunachellam Chettiar (2) it was held that 
a lease by a trustee for a period exceeding 
21 years was not void but only voidable 
at the instanoe of the cestui que trust. 
This was no doubt a decision based upon 
section 36 of the Indian Trusts Act (Aot 
II of 1882) whioh applies only to private 
trusts. Bat in this respeot the principle 
appears to ba the same, namely, that a lease 
of trust property whioh is in excess of 
the trustee’s powers is not void but ODly 
voidable. I am, therefore, of opinion that 
the lower Courts were wrong in deciding 
the oase upon this point, and the appeal 
must be allowed and the suit remanded to 
the Court of first instance for trial upon 
the other issues in the oase. Costs will 
abide and follow the result. 

Seshagiri Aiyar, J. — l agree. The position 
of the defendant must be regarded as that 
of a trespasser. His title has not been 
gone into and, therefore, it must be taken 
that be resisted the suit on the ground that 
the plaintiff must show a better title than he 

possessed. _ ...... 

The position taken by the lower Courts, 
and whioh was pressed upoD us by the 
learned Vakil for the respondent, amounts 
to saying that the alienation by a trustee 
is void ab initio like an alienation whioh is 


opposed to public policy or one made 
illegally. This position, to my mind, is 
untenable. As my learned brother has just 
now pointed out, the Judicial Committee 
have held that a trustee has, in certain circum- 
stances, power to dispose of the trust property; 
he can sell it and he oan lease the pro- 
perty provided a necessity for doing so has 
been made out. If that is the true position 
of a trustee in granting a permanent lease, 
if no necessity is proved, he will only 
be exceeding the powers he possesses. 
Consequently the transaction, although it 
may be avoided by persons who ooold 
sue on behalf of the trust, would still 
give the alienee aright until it is avoided. 
This is the principle whioh the Judicial 
Committee must be taken to have enunciated 
in Abhiram Qoswami v. Shyama Char art Nandi 
(1), where they say that the alienation 
was good during the lifetime of the grantor. 
Mr. Justice Beaman in Mahamadgaus 
v. Rajabaksha (5) interpreted the decision 
of the Privy Council in Abhiram Qostoami 
v. Shyama Oharan Nandi (l) as holding 
that an alienation by a trustee is not void 
altogether but only voidable. The 
Privy Council have further held that 
the power of a trustee of a temple is 
analogous to that of a manager of a Hindu 
joint family or the guardian of an infant. 
As regards the manager of a Hindu family 
it has never been held that an alienation 
by him is void ab initio , it is only voidable. 
Similarly in the oase of an alienation 
by a guardian of an infant, section 
30 of the Guardians and Wards Aot (Aot 
VIII of 1890) declares in express terms 
that it is only voidable. It is also pointed out 
in Kadir Ibrahim Rowther v. Arunachellam 
Chettiar (2) that the transaction of a private 
trustee granting a lease beyond 21 years 
whioh the law permits him to grant is only 
voidable. 

Applying the analogy of these legislative 
provisions I agree with my learned brother 
that an alienation by a trustee cannot be 
held to be void. 

The result is that if the defendant can 
show a better title than the plaintiff, he 
will be allowed to retain the property; if» 
on the other hand, he has no title, he is 
not entitled to resist the suit brought by 

(5) 10 Ind. Ca«. 558; 37 B. 224; 15 Bom. L. K. 266, 
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the plaintiff until the trustee or somebody 
interested in the trust takes steps to avoid 
the transaotion. Hs ha9 olearly a title 
which he oan enforce as against a tres- 
passer. 

M. 0. P. 

Appeal allowed. 


ment on furnishing seourity. His objection 
that the bullocks were his was, however, 
dismissed He then instituted a suit for a 
declaration that the bullooks were his. 
That suit was decreed. He subsequently 
instituted a suit for damages. The Munsif 
deoreed the suit for Rs. 19. The District 
Judge has deoreed it for R». 58-12 0. Maiku 
Lai appeals. 

The cause of aotion of Na/.ir Ahmad 
was the illegal attachment of his bullocks. 
That was his sole cause of aotion. As he 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 219 of 1919. 

September 4, 1919. 

Present : — Mr. Stuart, J. C. 

MAIKU LAL— Defendant 
— Appellant 
versus 

NAZIR AHMAD— Plaintiff 
— Respondent. 

Civil Procedure Code ( Act V of 1908 ), 0. II, r. 2 

property wrongly attached — Declaration, suit for 

Suit, subsequent, for damages, maintainability of — 

Costs, payment of, lorongly ordered, whether can be 
recovered as damages. 


Whore a person whoso property has been wrongly 
attached sues for a declaration that the property 
is his and is not liable to attachment, and obtains 
a' decree, a Bubseqiiert suit by him to recover dam- 
ages for wrongful attachment is not barred by rule 
2; Order II, of the Civil Procedure Code, as, although 
he oould have joined a claim for damages with his 
suit for a declaration, he was not bound to do so. 


Where in an execution proceeding a person not a 
party to the suit objects to an attachment of pro- 
perty and under an erroneous decision is ordered to 
pay the costs of the other side, he is entitled to 
recover the sum so paid, not as costs but as dam- 
ages for having been compelled to pay costs without 
justification. 

• Appeal against the decree of the 3rd Addi- 
tional District Judge, Lucknow, dated the 
25th April 1919, modifying that of the 
Probationary Munsif, Luoknow, dated the 
11th April 1918. 

Mr.' Rageshri Prasad, for the Appellant. 

Mr. Qirja Saran Lai, for the Respondent. 

' JUDGMENT.— Maiku Lai held a deoree 
against Rasul Bakhsh, father of Nazir 
Ahmad. In execution of this deoree 
he atfcaohed certain bullocks. Nazir Ahmad 
olaimed the bullooks as his. He was 
allowed to take the bullooks out of attach- 


had got the bullooks baok, having given 
seourity, he oould not sue for their posses- 
sion. He soed for a declaration. Does 
Order II, rule 2, govern the matter? He oould 
oertainly have soed for damages in the 
first instanoe. His title to obtain the 
damages would have depended upon his 
ability to prove that the bullooks were his, 
So he oould, had he wished, have made 
the present olaim in the first suit. Bat it 
is urged that he is proteoted by the pro- 
vision of section 42, Aot I of 1877, and I 
oonsider that he is so proteoted, for 
undoubtedly he was entitled to a right. 
The other side had denied his right, and 
he oould ask for a declaration of that right 
without asking for farther relief. I, there- 
fore, hold that the suit is not barred by 
Order 11, rule 2. 

The next point raised is whether Nazir 
Ahmad was entitled to reoover the amount 
which be had had to pay asoosts in contesting 
his objection in the Small Cause Court, 
There is no legal bar to his recovering this. 
This is not a oape of his having been 
refused oosts by a Court and subsequently 
suing to obtain those oosts by an aotion, 
but a case of his having had to pay under 
an erroneous deoision costs to the other 
side. The distinction is that he is recover- 
ing not oosts but damages for haying been 
oompelled to pay oosts without justifioation. 

The last point is with regard to the 
order of the learned . Additional Distriot 
Judge in regard to proportionate oosts. 
I oannot uphold this order. I direot that 
the costs be paid in all Courts in propor- 
tion to suooess or failure. 

I modify the deoree aooordingly. 

Decree modified, 

) 
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MADRAS HIGH COURT. 

Second Civil Apfeal No. i 07 1 of 1917. 

Ootcber 10, 1919, 

Present : — Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Moore. 
CHUNDAN VEET1L PAZHAYA 
OTTAYIL ABARTHORAMAN 
KUTTI (dead) and others— Plaintiff’s 
Legal Representatives — Appellants 

versus 

1TTIK APARAMBIL ATHAN- Defendant 

No. 3 — Respondent. 

Mortgage— Subrogation, doctrine of, applicability of 
— Total and partial subrogation — Intention of parties 
■ — Direct payment, whether necessary. 


In determining whether the right of subrogation 
exists, it is not the hand that pays the money that 
has to be taken into account, but the intention of 
the parties whether by paying the money the earlier 
mortgage was intended to be kept alive must be 
looked to. Mere payment of money would not by 
itself give rise to the right where the payment is 
voluntary, but if there is a contract between the 
mortgagor and the mortgagee that the latter should 
pay off tho earlier mortgage and if in pursuance of 
that contract money is paid, then the party paying 
is entitled to subrogation [p. €»5S, col. p. 659, col. 1 . ] 

Narayana Kutti Goundan v. Pcchiammal, 15 I„d 
Cas. 206; 36 M. 426s 22 M. L. J. 364; 11 M. L. T. 
174; (1912) M. W. N. 353 and Yellapaddi Mnhaiak*. 
sha mammal v. Sr imun Madhva Siddhantha Oonahini 
Nidhi, 11 Ind. Cas. 665; 35 M. 642; 10 M L T 169- 
21 M. L. J. blls (1912) M. W. N. 24, distinguished.' ’ 

I‘,ven if there is a partial discharge of the earlier 
mortgage, to that extent the principle of subro"atiou 
would apply, [p. 658, col. 2.} ° 

A mortgagee who pays off an earlier mortgage is 
not only entitled to tho rights of that mortgagee 
but also to the rights of the mortgagees who were 
paid off by the mortgage amount, [p. 659, col. 1.] 

Second appeal against the decree of the 
Temporary Subordinate Judge, Palgbat 
at Calicut, in Appeal Suit No. 107 of 
1917, preferred against the deoree of tbe 
Court of the Principal District Munsif 
Tirur, in Original Suit No. 309 of 
1916, 

The Hon’ble Mr. Richmond , for the Appel- 
lints, 

Mr. B, Pocket t for the Respondent. 


m 


JUDGMENT. — The facts are not 
dispute. Plaintiff’s n,. rtgage, Exhibit A, is 
dated lbth May 1 l The 3rd defend- 
ant s Mortgage, to which priority has been 
given by the Subordinate Judge, was in 
the year 1907. Plaintiff paid off an 
earlier mortgage, Exhibit G of 1909. Kx- 
hibit G refers to thr,« earlier mortgages 

Exhibits C, D and E, as having been dis- 


charged by the money received under 
Exhibit G. There is no dispute that these 
three mortgages were earlier in date than the 
3rd defendant’s mortgage. The question 
under the-e circumstances is whether the 
plaintiff is entitled to stand in the shoes 
of the mortgagees nnder Exhibits G, 0, D 
and E or is he to be postponed to the 
3rd defendant’s mortgage. The lower 
Appellate Ccurfc held that, as the plaintiff 
did not directly pay off Exhibit G, but as 
the money was paid by the mortgagor to 
the mortgagee under Exhibit G, there was 
no question of subrogation. He is clearly 
wrong in this view. It is not the hand that 
pays the money that has to be taken into 
account but it is the intention of the 
parties, whether by paying the money the 
earlier mortgage was intended to 
be kept tl.'va, That has been distinctly 
ruled by tbe Jtdioial Committee in Dino • 
bundhu Show Ohcwdhry v, Jagmaya Dasi ( 1), 
In this Court in Swaminatha Pillai v. Krishna 
Iyer (2.) the learned Judges have held 
that even if there is a partial dieoharge 
of the earlier mortgage, to that extent tbe 
principle of subrogation would apply. As 
to how far this deoiaion is consistent with 
Hanumanthatyjn v, Meenatchi Naidu 00 
it is not neoessary in this case to consider, 
beoauee in the present case the entire mort- 
gage, Exhibit G, was paid off by theexeoution 
of Exhibit A, 

For the respondent it was oontended that 
the mere payment of money wonld not by 
itself give rise to the principle of sub- 
rogation. This argument would ba correct 
if tbe payment were voluntary, but if' 
there is a contract between the mortgagor 
and the mortgagee that the mortgagee 
should pay off the earlier mortgage and if 
in pursuance of that contract money is paid, 
the case will come nnder the principle men- 
tioned in Swaminatha Pillai v. Krishna Iyer 
(2). Dinobhundhu Shaw Ohowdhry v. Jagmaya 
Dasi (1), Narayana Kutti Qoundan v. 
Pcchiammal (4) and Yellapaddi Mahalaksham- . 
ammal v. Sriman Madhva Siddhantha Oona- 

( 1 ) 29 C. 154; 12 M. L J. 73; 4 Bom. L. R. 238; 29 

I. A. 9; 6 O. W. N. 20.) ( P. O.). 

(2? 28 Ind. Cas ‘ 66; 36 M. 548; 28 M. L. J. 484. 

(3) 12 Ind. Cas 412; 22 . L. J. 12; 35 M. 183; 10 

M. L T. 380; (1912) ,M. VV N, 168. 

(4) 15 Ind. Cas 206; 36 M. 426; 22 M. L. J. 864; 11 . 
M. L. T. 174; (1912) M. W. N. 353. 
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hint Nidhi (5) relied on for the respond- 
enfc only deoided that a volunteer paying 
money will not be entitled to the privilege 
of subrogation, That is not the ease which 
we have to oonsider on the present occa- 
sion, So far, therefore, as Exhibit G is 
ooroerned, the plaintiff is entitled to stand 
in the shoes of the mortgagee. Moreover, 
in this ease we have the fact that Exhibit 
G was delivered to the plaintiff and there 
is an endorsement on the back of Exhibit G 
stating that the plaintiff paid the money. All 
these dearly indioate that the plaintiff intend- 
ed to keep the earlier mortgage alive for his 
benefit. 

The further question is whether plaintiff 
is entitled to be subrogated to the position 
of the mortgagees who were paid off by 
the execution of Exhibit G. As we have 
already stated, Exhibits C, D and E were 
mortgages whioh were satisfied by means 
of momy fconowed under Exhibit G. 
There is direot authority in Seelhnrarva v. 

Venkatakruhna (6) wherein it was held that 

a mortgagee who pays off an earlier mort- 
gage is net only entitled to the rights 
of that mortgagee but also to the rights 
of the mortgagees who were paid off by 
that mortgage amount. Further, we have 
in this case the faot deposed to that the 
mortgagee under Exhibit G got the title- 
deeds Exhibits 0, D and E and saw that 
the money whioh he advanced ^as utilised 
for the purpose of paying those three 
mortgages. These are dear indications 
that the mortgagee under Exhibit G 
intended to keep alive the earlier 
mortgages Exhibits 0, D and E for his 
benefit. 

We have come to the conclusion that 
the plaintiff is entitled to priority over the 
3rd defendant’s mortgage. As it is found 
that otly Es. 180 was applied towards 
the payment of the earlier mortgages, 
priority will he restricted to that amount 
with interest thereon. The decree will be 
modified as above indicated. The appellant 
is entitled to his oosts as against 3rd defend- 
ant-respondent. 
m. o. P. 

Decree modified, 

(6) 11 Ind. Caa. 865; 35 M. 642; 10 M. L. T. 169; 21 
M. L. J. 811, (1912) M.W. N. 24. 

(6) 16 M. 94. 


OUDH JUDICIAL COMMISSIONER’S 

l OURT. 

Second Civil Appeal No. 4 of 1919. 

February 9, 1920. 

Present: — Mr. Lindsay, J. C. 

BAKHTAWAR RAM— Plaintiff- 

Appellant 

versus 

NAUSHAD ALI and others -Defendants 
Nop. 1, 2 and 4 — Respondents. 

Sale— Conditions in deed regarding passing of oicner - 
ship— Conditions not fulfilled— Deed, whether can be 
avoided— Intention of parties. 

Where a deed of sale expressly stipulates that on 
the failure of the vendee to pay the balance of the 
purchase money within a particular time, the deed 
would be treated as null and void, the verdor is 
entitled to avoid the deed on the vendee failing to 
make the payment agreed upon. [p. 660, col. 1.] 

The mere execution of a sale-deed after the 
parties had agreed about the price and its payment 
has not the effect of at once passing ownership in 
the property sold. It is open to the parties to 
contract that ownership shall not pass until the 
fulfilment of certain conditions, [p. 660, col. 1.] 

Appeal agaiDst the decree of the 2nd 
Additional Distriot Judge, Lucknow, dated 
the 27th August 1918, upholding that of the 
Subordinate Judge, Bara Banki, dated the 

5th February 1918. 

Mr, P. 0 . Qupta , for the Appellant. 

Mr. M. Wasim, for the Respondents. 

JUDGMENT.— After hearing the learned 
Counsel for the appellant I am satisfied that 
this appeal must fail. The suit was a suit 
for possession and the plaintiff based his 
claim upon a document whioh was executed 
on the 8th August 1910. This document 
purported to be a deed of sale under which 
a certain property was to be conveyed to the 
purchaser in lieu of Rs. 3,100. 

This sum of Rs. 3,100 was made up of 
four items, (1) Ba. 250 paid in oash at the 
time of the registration, (2) Rs. 525 due to 
the purchaser on account of a promissory 
note, (3) Rs. 1,275 left with the purchaser 
to pay off two previous mortgages, and (4) 
Rs 1 050, the balance of the purchase money, 
which was to be paid within two months 
from the execution of the deed. The 
dooument contained an express agreement 
to the effeofc that if the purchaser failed to 
pay the balance of Rs. 1,050 within two 
months, the dooument of sale was to be 

treated as null and void. 

The present suit waB brought in the year 
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1917. The purobaser says he is entitled to 
possession in accordance with the stipulation 
oontaired in the sale-deed. It has been 
found against him that be failed to oarry 
out his agreement to redeem the two pre- 
vious mortgages and also that he failed to 
pay the vendors the balanoe of Rs. 1,050 
within two months from the date of the sale. 
It has also been found that the item of 
Rs, 525, said to be due to the pnrobaser 
on a promissory note, was a fictitious item. 
There is evidence to show that on the 28th 
October 1910 the vendors sent a registered 
notice to the appellant, informing him that 
they bad availed themselves of the clause 
in the deed by whioh . the latter was to be 
avoided in oaee the balanoe of Rs. 1,050 was 
not paid within two months from the date of 
the deed. 

The argument before me is that the 
property passed as soon as the dooument in 
Buit was executed, in other words, it is 
contended that as scon as the parties 
came to an agreement about the prioe 
(whether to be paid at once or promised 
to be paid) and as soon as the document 
of transfer was exeouted, the ownership 
passed at onoe to the purchaser. In all 
these transactions the question is one of 
the oontraot between the parties and there 
is nothing in law to prevent the parties 
oimtraoting that the ownership shall not 

pass until certain conditions have been ful- 
filled. 

In the present case it seems quite 
dear to me that it was the intention of 
the parties to this dooument that the 
ownership was not to pass unless the pur. 
ohaeer carried out his promise and paid up 
the balanoe of the purchase money within 
two months from the date of the deed. It 
was expressly agreed that the failure to 
perform this agreement was to result in 
the avoidance of the deed. I agree with 
the Court below that the deed could not be 
euforoed; and the plaintiff was not entitled to 
euooeed in any suit based upon the dooument. 
The decree of the Court below ie correct. 

The appeal fails and is dismissed with 
ooats. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Secdnd Civil Appeal No. 2093 of 1918. 

September 25, 1919. 

Present'. — Mr, Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

The TANJORE LIFE ASSURANCE Co., 
Ltd , by R. SIVARAMA AIYAR, 
V*kil, TANJORE, Liquidator of 

the said Company— Defendant — Appellant 

versus 

S. KUPPANNA ROW — Plaintiff— 

Respondent. 

Life insurance company — Rules altered subsequent 
to completion of assurance, effect of- Liability of com-, 
puny, extent of. 

An alteration in the rules of a Life insurance 
company as to the payment of premia and its 
liability to policy holders made after an assurance 
is completed has no effect upon that assurance, the 
company being bound by the rules as they existed 
at the time of the completion of the assurance, 
[p. 66*, col. 1; p. 665, col. p. 666, col. 1,] 

SsooDd appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge, Tanjore, in Appeal Suit 
No. 79 of 1918, preferred against the decree 
of the Court of the District Munsif, Tanjore, 
in Original Suit No. 218 of 1917. 

FACTS. — The plaintiff's mother obtained 
a life policy from the defendant insurance 
company in 1906, the premium being payable 
monthly, up to May 1911. By a resolu- 
tion of the company, the rules of the 
company were alterd in January 1911, where- 
by premia were payable till death. The 
premia were paid up to May 1911, The 
policy-holder died in 1914. The present 
suit was brought in 19 1 7 to recover the 
amount due under the policy. Under the new 
rules, the default io payment of premia 
entailed a lapse of the policy. The Court 
below held that lapse or no lapse, the money 
paid, under the policy could be recover®^ 
The defendant appealed. 

Mr. T. L. Venkatrama Aiyar, for the 
Appellant. — The policy has lapsed under 
the rules of the company to which the 
policy was subject. In the absence of an 
express provision for refund, premia paid 
cannot be recovered. The risk attaches to 
the policy as soon as it is issued, and so 
this is not a case of want or failure 
of consideration. 17 Halsbory's Laws 
of England, sections 983 and 1L"* 
Bunyon 1 on Life Insurano6i Macgil* 
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livray on Insurance Law (19123, page 785; 
Bermon V. Woodbridge (l), Goldstein v. Salva- 
tion Army Assurance Society (2), Moses v. 
Pratt (3), Elisabeth Want v. Blunt (4), 
Barker v. Walters (5), Pritchard v. Merc\anl e 
and Tradesman's Mutual Life Assurance 
Society (6), Oriental Government Security 
Life Assurance Company Limited v. Narasirfha 
Ohari (7) and 25 American Enoyoleorie La 

759. 

Even if the premia paid are recoverable 
tbe assured herself alone oould have 
recovered fcbem, the suit being one for money 
had or reoeived or for failare of oonsidera- 
tion. Article 69 or Article k7 of the 
Limitation Act would apply. Buttheoausa 
of action for such a suit aroBe in May 
1911 and more than three years have elapsed. 

Mr. T. K. Rang asw ami, for the Respond- 
ent. — There could have been no lapse under 
the rules in force when the sait policy 
was taken. The company oannot alter the 
rules to the prejudice of the assured, as 
the rights under the contract had become 
fixed as soon as the polioy was issued. See 
Allen v. Gold Reefs of West Africi Limited 

(8) , Oonieevaram Hodgsonpet v. Kaniasawmy 

(9) . 

Thera i 9 no limitation! as the company 
has acknowledged liability within time. 

Mr. T. L, Venkatrama Aiyar, in reply.— 
No acknowledgment is effective when the 
policy has already lapsed. In Oonjeevaram 
Bodgsonpet v. Kaniatawmy (9) the oontraot 
had become oomplete. In this case, there 
were five payments yet due under the old 
rules when the new ones were made. 
Allen v. Gold Reefs of West Africa Limited (6) 
does not apply, as there one party to the 
Contract was dead. 

Farther the polioy was issued subject to 


(1) (1781) 2 Doug. 781; 93 E. R, 497. 

(2) (1917) 2 K. B. 291; 86 L. J. K. B. 793, (1917) 
W. C. A I. Rep. 192, 117 L. T. 63. 

(8) (1816) 4 Camp. 297; 16 R. It. 794. 

(4J (1810) 12 East. 183; 104 B. R. 73; 11 R. R. 310. 
(6) (1844) 8 Beav.92 at p. 90; 60 E. R.30.< 

(6) (1859) 3 0. B. (n. b ) 622; 27 L. J. C. P. 169; 4 
Jur, (n.b.j 207; 6 W. R.340; 140 E. R. 835; 11 R. R. 777. 

(7) 26M. 183; 11 Iff. L. J. 379. 

(8) (1901) 1 Ch. 656, 61 L. J. Oh 263; 43 W. R. 
4*2; 62 L. T. 21C; 16 T. L. R. 2)8. 

(9) 28 Ind. Cas. 847, 


rules which empowered the company to 
alter rule9 as required. 

JUDGMENT. 

Sejaaoiri AiyiR, J. — Bith the junior 
msmberB of the Bar who appeared in this 
oise argued it vary ably. The facta are 
nat in dispute. A polioy was effeofeed on 
the life of one Nagammal on the 29th of 
May 1906. The premia were payable 
monthly. The assured made 61 payments 
and then discontinued the payment. She 
died on the 6th of April 1914 and the 
present suit was instituted on the 11th of 
April 1917. The District Munsif dismissed the 
suit. On appeal the Subordinate Judge gave 
a decree for the amount of the premia paid by 
the deoaased. I agree with the conclusion of 
the lower Appallate Court, though not for 
the reasons given by it. When the in- 
surance was effected the rule of the company 
stood thus [see Exhibit E, clauses (6) and 
(c)]. "The policy-holders mentioned above 
who have been raakiDg payments duly in 
that manner, will ba paid interest at the 
rate of Rs. 6 per annum. It is only after 
the death of the polioy balder that the 
life assurano 9 amount will be determined, (<v 
If the present policy-holders desire they may 
pay the entire amonnt for 63 months and 
stop (paying) the monthly premium, it 
was under this last clause that Nagammal 
paid for 60 months and then stopped 
payment. That she was jntifiad ^ ^on- 
tinning payment is clear from two exhibifcB, < ^ 
and 0 (l), which were letters written by the 
Secretary of the Company to the assured. 
In these letters it is pointed out that aS 
she has discontinued payment she is not 
entitled to interest. There is no suggestion 
that the policy had lapsed o wing to ncti- 
payment of the premium In or about 
January 1911 the share holders held an 

extraordinary meeting at which they 
naesed resolutions to the effiot that the 
prttninm should bs continued to be paid 
till the death of the assured. Rule 70 >8 
••premiums shall be payable until the death 
of the policy-holder.” It is common ground 
that no notice was given to the assured 

about this extraordinary meeting. 1 be con- 
tention on behalf of the company is that as 
under the new rules the premia ought to 
bave baen continued till the death of 
Nagammal, she forfeited her right even for 
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the payment of the amount paid by her 
as the policy had lapsed by nonpayment. 

The Subordinate Judge has not discussed 
the real question for decision, apparently 
as the arguments in the Court below were 
not directed to it. He has referred to 
section 65 of the Contract Aot and has 
held that, as the oontraot has become void, 
the promisee is entitled to the refund of 
the moneys paid under it. There can be 
no doubt that, if there has been failure to 
pay the stipulated premia, the assured is 
not entitled to a refund of the sum actual- 
ly paid. The principle is stated very 
suooinotly in Crawley’s book on insurance 
as to when and under what oiroumstanoes 
the premium will be re paid. Roughly 
speaking, in three olasses of oases the 
assured can claim refund, where there has 
been fraud on the part of the company in 
inducing the assured to insure in the 
company, or where the policy has become 
void abxnxtxo or where no risk has been 
incurred by the insurer. Macgillivray quoted 
by Mr. Venkatarama Aiyar for the appel- 
lant states the law thus: "The general rule 
apphoable to claims for the return of premium 
is that if the insurers have never been 
on the risk they have not earned the 
premium and ought to return it. Thus if 
a oontraot of insurance is 6e t aside 
on tho ground of misrepresentation or 
mistake or for some other reason the 
polioy is held to have been void ab initio 
or to have been avoided before the risk 
began to ,un, the assured is, in the absenoe 
of any express oondition to the contrary 
entitled to claim re-payment of any pre-' 

™ w . hl0h . 1 b « r y have paid ' Serial v. 
Woodbndge (1), Anderson v. Fitzgerald (10) 

Gold, tern v. salvation Army Assurance Society 

(2), Mote, v. Pratt (3), I ritchard v. Merchant?, 

and Tradesman’, Mutual L,fe Assurance Society 

W, all bear out this statement of law 

The next question is when the risk was 

run by the company. In Canning v . Farquhcr 

111; it was stated that, in the absence of a 

provision to the contrary, the risk commences 

at the time when a binding oontraot of 

nrinntnTfL 18 Applying this 

principle the nek oommenoed against the 

lOlMf/ 49 R R C 2of 4 “ P ' 608 ‘ 17 <*, 

W ‘ " L ’ J ; » B. 236, 54 


defendant company on the execution of 
Exhibit A, the polioy of insurance, on the 29th 
of May 1906, and if the assured is bound 
by the new rules passed by the oompany 
at its extraordinary meeting, there can be no 
doubt, on the principles of the decisions 
already quoted by me, the heirs of the 
assured will not be entitled to olaim the 
return of the premium. 

Now comes thequestion which has been raised 
by the learned Vakil forthe respondent, whe- 
ther the new rules were binding upon Nagam- 
mal. The right principle is, that ordinarily a 
concluded contract cannot ba re-opened by 
one of the parties to it making a change in 
regard to the terms of the oontraot. The 
principle is well illustrated by Allen v. Gold 
Reef* of West Africa Limited (*), In page 663 
Lord Justice Romer put this question to the 
Counsel. Can you alter artioles so as to 
affect past transactions?” The answer was: 

We do oot propose to alter the relation of 
debtor ororeditor.’ ” In the same judgment 
Lmdley, M. R., says at page 672: "But 
then oomei the question whether this can 
be done so as to impose a lien or restriction in 
respeot of a debt contracted before and exist- 
ing at the time when the artioles are altered. 
Again, speaking generally, I am of opinion 
that the artioles can be so altered, and that, 
if they are altered bona tide fer the benefit 
cf the company, tfcey will be valid and bind- 
ing as altered on the existing holdeis of paid- 
up sharer, whether saah holders are indebted 
or not indebted to the oompany when tte 
alteration is made. But, as will be seen 
presently, it does not by ary means follow 
that the altered article may not he 
inapplicable to some particular fully paid-up 
share holder. He may have special rights 
against the company, wbioh do not invalidate 
the resolution to alter the articles, 
which may exempt him from the opera- 
tion of the artioles as altered.” Aod then 
at (he end of page 673 the learned Lord 
Justice says: “A company cannot break its • 
contrse‘s by alterirg its articles, but, when 
dealing with ocntracts referring to revocable 
artioles, and especially with contracts between 
a member of the company and the company 
lespeoting his shares, oarq mast bs taken 
not to assume that the oontraot involves 
as one of its terms an artiole which is cot 
to be altered.” Vaughan Williams, L. J*» 
who differed from the majority of the Benflh 
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Bays;— "A resolution may alter the regulations 
of a company bnt oannot retrospectively affeofc 
existing rights.” Lord Jnstioe Romer also said 
that if there was a concluded contract, the 
company will not be justified in altenng 
its terms by subsequent resolution. The 
oase before the Court of Appeal was one 
affecting a share holder. A share-holder would 
usually have notioe of the proposed change 
in the artioles of association. He would 
have an opportunity of contesting the pro- 
posal to change the rule. His oase is. there- 
fore, not in pan materia with that of a 
stranger who is a policy-holder and who is 
not given notioe of meetings of the oompany. 
Therefore, while the observations contained 
in this decision are certainly in favour of 
the view that a concluded contract should not 
be altered to the prejudice of the promisee by 
anything done behind his back and to 
which he had not submitted himself, the 
suggestion of the learned Vakil for the 
appellant that a policy-holder is as much 
bound as a share-holder by any ohaDge that 
may be made in the rules is not borne 
out by this judgment. He, however, relied 
upon the decision of the House of Lords 
in British Equitable Assurance Go np iny Lid. 
v. Baily (12). That was undoubtedly a 
oase of a policy-holder, and the question 
there was whether he was affected by a 
new rule passed at an extraordinary meet- 
ing of the oompany. The reservations 
eontained in the judgment of the noble 
Lords support the view taken in Allen v. 
Gold Reefs of Weft Africa Limited (8). In that 
oase the faots were these; The assared 
entered into a oontraot whioh contained 

these terms:—* 1 a * ree to oonform to , a ° d 

abide by the deed of settlement and by 
laws, rules and regulations of the company 
in all respects.” Another provision to which 
he submitted was this: I shall pay all sue 
other sums, if any, as the company by their 
directors may have ordered to be added to 
snob an amount by way of bonus or other- 
wise according to their praotioe for the 
time being.” What was done at the 
extraordinary meeting was to set apart 
a oertain amount of the profits for a 
reserve fund. The assured contended 
that as the prospectus on the faith of which 


% 

(12) (1900) A. 0. 35; 7 * L. J. Ch. 73; 94 L. T. 1; 
13 ManBon 18; 22 T. L. B. 152. 


he assured his life did not provide for 
allocating a portion of the profits to the 
reserve fund, the action of the oo npany 
was not binding on him. Lord Maonaghten 
at the very outset of his judgment quotes 

these observations of Ozens Hardy, L. J. 

“A company oannot, by altering its articles, 
justify a breach of oontraot” and then 
proceeds: “No one, I should think, would 
be inolined to dispute the proposition thus 
asserted.” The noble Lord then refers to the 
faot that the assured had bound himself to 
abide by any changes that may be made by 
the company and then says: It will be 

observed that the prospectus does not pur- 
port to give an assurance of any sort that 
the allocation of prodts would never be 
altered.” Finally he concludes: I am at a 

loss to understand how the Court of Appeal 
came to the conclusion that the statements 
in this prospeotus constituted a collateral 
contract cr are to be treated as incorporated 
in the oontraot of insurance. Lord Robertson 
used similar language. . Lord Lindley, who 
took part in thedeoi«ion m Allen v. Gold Reefs 
of West Africa Limited (c), says at the bottom 
of page 42 :-“A by-law to the effect that 
no creditor or policy-holder should be paid 
what was due to him would, in my opinion, 
be clearly void as an illegal excess of power. 
The noble Lord, like Lord Maonagh en 
D ints out that the prospectus on the faith 
of which the policy-holder entered into 
the contract wai mt part of the contract 
and. therefore, as the assured had 

bound himself to abide by any clauges 

that may be made regarding the distribution 
Of ‘“fit*, he should not be beard to say 
that the oompany bad no power to ohange 
uV rnl»3. Now applying these pr.nmples to 
, it is clear in the first 

tl ! e pr tbat Nagammal did not bind herself 
[oTbide by any other alterations that may 
V.O made by the oompany in future. Mr. 
Venkatarama Aiyar referred to th.s sen erce 
in Exhibit A: The oompany shall be 

Bubjeot and liable to pay... to the assured 
or her assignee S. Kuppanna Row. eon or 
heirs or to whomsoever she assigns suoh 
Bums tba' shall become due and payable 
by virtue of the rules oonta.ned on the 
blnU lert-of ngie table to the regulations of 
£ That only related to ^he 

amount that may be found due. The 
assured did not submit herself to aDy 
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changes that may be made by the oompany 
in its rules. Moreover the oontraot between 
Nagammal and the oompaDy had become 
oonoladed and it was not open to the oompany 
to ohange aoy of its terms by its one-sided 
aotion. It seems to me, therefore, that the 
action of the company, eo far as aesurances 
wbioh were completed before they passed 
new rales were concerned, was ultra i ires 
and ooald not bind the policy-holder. In 
this view, in my opinion, the decision of the 
Subordinate Judge is right and this appeal 
should be dismissed with costs. 

Moore, J. — The faots in the oaseare simple 
and may be shortly Btated. Plaintiff’s 
mother took ont a policy in the Tanjore 
Life Assurance Company on the 29th May 
1906. The policy provided that if the 
assured paid the future premium at one 
rupee per mensem until 20th May 1921 
or till her death, the oompany would be 
liable to pay her or her assignee (the plaintiff) 
"such sum as shall become due and payable 
by virtue ’of the rules contained on the 
back hereof agreeable to the regulations of 
the company on the completion of 1 5 years’ 
premiums or on satisfaction of proof of death 
and title of the assured.” It is not disputed 
that plaintiff’s mother paid the premia 
for 61 months; that is till May 1911 
that she made no further payments and 
that she died on 6th April 1914. The 
suit was brought to recover the amount 
wbioh might be found due on taking 
accounts with interest thereon from 15th 
April 1914 and the oiaim was valued at 

Rs. 143-12' O', ms., twice the amount of 

the premia paid plus interest. 

The Distriot Munsif dismissed the suit 
on the ground that the policy had lapsed 
on account of the non-payment of premiums. 
In appeal plaintiff gave up a portion of 
his oiaim. The Subordinate Judge reversed 
the decree of the Distriot Munsif and held 
that plaintiff was entitled to recover R§. 61 
the amount of the premiums paid. The 
principal question for decision in this* appeal 
is whether the plaintiff is entitled to claim 
a refund of premiums paid by his mother 
Under the rules of the company which 
were in force when the policy was issued 
polioy holders had « he option of di* continuing 
the payment of monthly premiums after 
they had paid for 60 months. See rule 

1 

) 


33 (c), whioh provided that if the present 
policy holders so desired they might pay 
the entire amount for 60 months and stop 
paying the monthly premium. An extra- 
ordinary general meeting of the direetors 
was held on 29th December 1910, and it was 
resolved to alter the existing rules in view 
of the unsatisfactory financial position of 
the company. Another extraordinary general 
meeting was held on 1 5th January 1911, 
and it was resolved that the amended rules 
be confirmed and adopted agreeably to the 
special resolution framed on the 29th 
deoember 1910, whioh wa9 confirmed. Sae 
Exhibit D. The resolution of the 29th 
December 1910 was communicated to the 
Registrar of Joint Stock Sociaties and 
reoorded by him. Rule 49 of the new rules 
provided that if premiums be not paid for 
four successive months on a policy, the policy 
would lapse without any notice being 
given by the oompaDy to the defaulter. 
But a lapsed policy might be renewed 
within six months from the date of the 
lapsa on payment of a fee for renewal 
and arrears of premia (role 50). Rule 
70 says that premiums shall be payable 
till the death of a policy-holder. Rule 33 (c) 
of the old rules wa9 not altered by any 
express rule in Exhibit 1) but I doubt whether 
the Subordinate Judge is right in sayiog 
that rule 49 applies ODly in the oase of 
those polioy holders who have not paid 
premia for 60 months and that rule 70 
in Exhibit D must be read with the 
old rule 33 (c). The Subordinate Judge 
goes on to say 41 A lapsed polioy means ft 
void polioy. The insurance company must 
be ready to refund the premia paid 
in the oase of a lapsed polioy on the 
date of the death of the polioy holder. 
In the absence of an express stipulation for 
the forfeiture of the premia on avoidance 
of the polioy it seems that in order to 
obtain cancellation the icsurer must, at least 
in the absence of fraud, be ready to return 
the premia.” 

The Subordinate Judge has, I think, 
misunderstood the law on the aubject, and 
it appears to be dear from the authorities 
to whioh the learned Vakil for the Appel- 
lant has referred us that, when a policy 
lapses owiog to n?n payment of premium* 
the assured is nob ordinarily entitled to 
daim a return of the premium paid, “^fbeu 


Vol. LV] 


INDIAN OASES. 



TANJORE LIFE AESURiNOE CO., LTD. V. KCJPPAHNA ROW, 


tho polioy is void ab initio or in any case 

where a premium has been paid bat the 

risk has not been ran, whether this has 

been owing; to the fault, pleasure or will 

of the assured or to any other eause, the 

premium shall be returned by the insursrs 

but if the risk has onoe oommenoed there 

shall be no apportionment or return of the 

premia afterwards.” Banyan on Life In 9 ar- 

anoe, 5th Edition, page 109; Bermon v. Wood- 

bridge (1). The law as to the right of an 

assured to claim a return of the premium in 

the oase of the policy being or becoming void 

is the same in life assurance as in marine 

insurance. Halabury’s Laws of England, 

Volume XVI f, at page 557. Where a 

policy whioh is not illegal is void ab initio 

and no risk is tud, the assured is entitled 

to a return of the premium he has paid 

but if the risk has onoe commenced the 

premia cannot, in the absence of fraud, 

be reclaimed. On the other hand if the 

assured is entitled to have the polioy 

cancelled on the ground of his having 

been induced to enter into the contract of 

insurance by the fraud of the insurers, he is 

entitled to recover the premium he has paid. 

Halsbury’s Laws of England, Volume XVII, 

page 558. The Subordinate Judge wa 9 of 

opinion that plaintiff wa9 entitled under 

BEotion 65 of the Contraot Aot to a refund 

of the premium paid by his mother, but 

section 65 applies only to oases where 

the agreement is discovered to be void 

or the contract becomes void at law for 

any of the reasons specified in the Contraot 

Aot. Oriental Government Security Life 

Assurance Company , Limited v. Narasimha 
Chan (7). 

It remains, however, to consider the 
Question whether the new rules of the 
Eooiety infringed the rights of the polioy. 
holder and are binding on the plaintiff’s 
mother. Rule 70, whioh required polioy, 
holders to continue making payments 
until death, undoubtedly introduced an 
important ohange in the rules. The 
contraot between the parties is contained 
in the polioy of insurance and plaintiff’s 
mother did not take out the polioy subject 
to the rules then existing as well as to 
he rules whioh might be framed or-altered 
aNrward 8 , The words in the polioy are 
A he company shall be liable 'to pay to 
the Assured snob sums as shall become due 


and payable by virtue of the rules contained 
on the back hereof agreeably to the regu- 
lations of the oompany on the completion 
of payment of 15 years’ premiums.” It is 
significant that the letters, Exhibits C and 
C 1, from the Secretary merely say that 
as plaintiff's mother had discontinued pay- 
ments, she would be not entitled to interest, 
thereby implying that she was justified in 
discontinuing the payments As regards 
the extent to whioh a company can 
affect the rights of members by an alteration 
in the artioles, I may refer to Lindley on 
Companies, Volume 1, 6fchEdition at page 463: 

When considering contracts referring to 
revocable artioles, it must not be assumed 
that theoontraot involves as one of its terms 
that the artioles shall not be altered and 
the terms of the oontiact thereby varied. 
If there be each an agreement, these rights 
cannot be altered by an alteration of the 
artioles. If there is no 9uch agreement, 
they can be altered provided the alteration 
does not affect rights whioh have ripened 
into claims for something done under the 
contract in its original form. See Allen v. 
Gold deefs of West Africa , Limited (8).” 

British Equitable Assurrance Company Ltd, v. 
Baily (12) was strongly relied on by the 
learned Vakil for the appellant. The House 
of Lords deoided in the oase of a life assuranoe 
Company that the company oould alter its 
by-laws* aud alter its practice in the 
distribution of profits and thereby vary 
its contract with a polioy-holder, but it 
appears to be dear from the judgments 
of the learned Lords that the decision of 
the oase turned on the question whether 
the proseotus formed part of the con- 
traot. Lord Lindley says at page 41: “The 
prospeotnses not being referred' to in the 
polioies cannot, in my opinion, be legiti- 
mately referred to in order to construe 
tbe contracts into whioh the policy-holders 
have been induoed to enter. These con- 
tracts are to be found, in the policies 
themselvas.” Lord Maonaghten did not 
dissent from the proposition stated by 
Cozsns Hardy, M. that the oompany 
cannot, by altering its artioles, justify a 
breaoh of oontraot. For the foregoing 
reasons 1 agree with my learned brother 
that the insurauoe oompany by altering 
its rules had no power to affect the righto 
of policy-holders whose contracts were 
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concluded and that the appeal should be dis- 
missed with costs. 

M. c. P. 

Appeal dismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

Civil Appeal No. 1 0 op 1917. 

January 27, 1920. 

Present : — Sir John Wallis, Kt., Chief Justice, 
Mr. Jastioe Oldfield and Mr. Justice 

Sesbagiri Aiyar. 

A. A. R. PONNAMBALA P.LLAI and 

OTHERS — DiFENDANTS NOS. 1 TO 3 AND 6 — 

Appellants 

versus 

ANNAMALAI CHETTIAR (dead) 
and others— Plaintiff, Defendant No. 4 and 

THEIR LlG.L REPREaENTAT.Ves— RlSFONDENTS. 

Transfer oj Property Art (IV of 1882J, ss. 60, 74, 82 
— Mortgage— Purchase by mortgagee of portion of 
equity of redemption, effect of -Mortgage-debt, whether 
discharged, where value of portion purchased covers 
debt. 

When a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, 
such purchase has not, in t ho absence of fraud, the 
effect of discharging and extinguishing the whole 
mortgage-debt even where the value of the property 
purchased is equal to the amount due on the mort- 
gage decree. The part of the mortgaged property 
purchased by the mortgagee is only chargeable with 
a proportionate part of the mortgage-debt and the 
purchase has only the effect of extinguishing that 
portion, [p. 669, cola. ] & 2.] 

Swami Rowappa v. Kuppusami Iyengar , J2 Jnd. 
Cas. 120; (1911) 2 M. W. N. 342; 10 M. L. T. 240, 

overruled. 

Bisheshur Dial v. Ram Sarup, 22 A. 284 (F. BJ; A. 
W. N. (1900 ) 69 and Nawab Azimut Ali Khan v. 
Jowihir Singh, 13 M. I. A. 401; 14 W. R. P. C. J7; 
2 Suth P. G. J. 346; 2 Sur. P. C. J. 673; 20 E. R 602, 

followed. 

Appeal against the decree of the Coart of the 
Subordinate Judge, Kumbakonam, in Original 
Sait No. 42 of 1915. 

This appeal and the memoranda of objec- 
tions coming on for hearing on the 12th 
and 13th of December 1918 and the 
28th of November 1919, upon perusing 
the grounds of appeal, the judgment 
and decree of the lower Court and the 
material papers in the case and the said 
memoranda of objections, and upon hearing 
the arguments of the Hon’bfe the Advocate- 
General for the Appellants, of Mr. K. Bala 
tubramania Aiyar t for the 2nd Respondent and 


the 4th Respondent (2nd Respondent’s legal 
representative) and of Messrs. T. Ranga • 
chiriar , K. Bashyim Aiyavgar end K, 
ffJarasimha Aiyangar % for the 3rd Respondent, 
the Court (Abdur Rahim and Oldfield, JJ.) 
made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

This appeal arises in a suit on a 
mortgage-bond by wbioh three items of 
properly were mortgaged to the plaintiff. 
Out of the three items two items were 
sold in execution of a Small Cause Court 
decree and bought by a person who was 
found to be an agent of the plaintiff. The 
purchase-money paid for both the properties 
was Rs. 200. The plaintiff now seeks to 
realise the amount due to him from the 
third item, and the question of law that 
arises is whether he ought to give credit 
to the mortgagor for ibe full value of ihe 
two items purchased by him and proceed 
against the other property only for the 
bilanoe. 

As regards the value of the properties 
purchased, it has been argued for the ap- 
pellants that the learned Subordinate Judge a 
estimate is not oorreot, but we are unable 
to agree with this contention. Tt is not 
necessary to go into the details, bat it is 
sufficient to mention the fact that the 
plaintiff sold the property three years after* 
wards for Rs. 3.7E0 except the roofing 
of the bcuse. We thitk the Subordinate 
Judge is right in accepting that figure. As 
regards the other properties there is D0 
reason to doubt the correctness of the 

valuation. ■' t 

Before we deal with the question of law 
raised by the appellant, it is oonvepient to 
dispose of the memoranda of objections. 
The bond provides for the payment of 15 
per oent. simple interest, in default of payment 
at the specified date, compound interest with 
one yearly rests at 18 per oent. We thin 
the Subordinate Judge Ia9 rightly bel 
this to be penal and we are unable to say 
that 18 per cent, simple interest allowe 
by him is not sufficient compensation. 

Upcn the question of law there is on ® 

ruling of this Court reported in 
Rowappa v. Euppuswami Iyengar Cl). A 

(1) 12 Ind. Cas. 130; (1911) 2 M. W. N. 342; 10 M. 
L. T. 240. 
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it has been held by Ayling and Spenoer, 
JJ., that where a mortgagee purchases one 
ont of two properties eabjeot to the mort- 
gage, if the value of the property purchased 
is equal to or exceeds the mortgage amount, 
then the mortgage debt mu9t be taken to be 
satisfied. In coming to this oocolusion they 
followei the ruling of the Allahabad High 
Court reported in Nani Kishore v. Raj i 
Hart Raj Singh (2). That was a ruling by 
a Fall Benoh of that Court of which Blair 
and Banerji, JJ. f were members. There it 
was held that the purchase cf a part of 
the mortgaged property by the mortgagee 
subject to his mortgage has not necessarily 
the effeot of fully discharging the 
mortgage without regard to the value 
of the property purchased and the price paid 
for it, whether such purchase be made in 
execution of a simple decree for money or 
in execution of a deoree obtained by the 
mortgagee himself upon a subsequent mort- 
gage, although it is possible that under some 
circumstances such purohase may have the 
effeot of extinguishing the mortgage. The 
view suggested is that if the value of the 
property purchased is equal to or exceeds 
the amount of the mortgage deV, then the 
mortgage must be held to be satisfied. 
But in a later Fall Bench deo.sion of the 
same Court io Bisheshur Dial v- Rim Sarup 
(3) a different proposition wa9 laid down 
after a full consideration of the authori- 
ties, and it should be noted that Biair an! 
Banerji, JJ., the latter of whom delivered 
the judgment of the Full Benoh, were 
parties to this decision. The head-note is 
in these words: When a mortgagee buys at 

auction the equity of redemption ia a part 
of the mortgaged property, such puroha 3 e 
has, in the absence of fraud, the effeot of 
discharging and extinguishing that portion 
of the mortgage-debt whioh was chargeable 
on the property purchased by him, that 
is to eay, a portion of the debt whioh 
bears the same ratio to the whole amount 
of the debt as the value of the property 
purchased bears to the value of the whole 
of the property comprised in the mortgage.” 
In coming to this conclusion they mainly 
proceeded on the provisions of section 82 
of the Transfer of Property Act, whioh liys 
down that where several parcels of property 

(2) 20 A. 28 (F. B.), A. W. N. (1897) 103. 

(8) 22 A. 284 (F. B.), A, W, N. (1900) 09. 


are mortgaged to secure one debt, every 
parool is liable for the whole amount of 
th9 debt ; but as betveen themselves each 
parosl is liable, in tbs absence of a con- 
tract to the oentrary, to contribute to the 
debs in the proportion whioh its value bears 
to toe value of the whole property com- 
prised in the mertgage. They point out 
that if the property had been bought by a 
stranger, then it could not be contended 
that that property in his hands would be 
liable for a larger amount than what would 
be proportionate to its value. It may be 
observed that seotiou 82 of the Transfer of 
Properly Aot was not brought to the notice 
of the learned Jadges who decided Nand 
Kishord v. Raja Hari Raj Singh (2) or of 
Ayling and Spenoer, JJ., who deoided the 
Madras case Swani Rowappa v. (\uppusami 
Iyengxr (l). There is also a ruling of the 
Bombay High Court in Lihh nidas v. Janna • 
das (-1) in support of the view takeu in 
bisheshur Dial v. Ram Sarup (3). But the 
learned Advooate-General has referred us 
to a decision of the Privy Coancil in Duli- 
chand v. Ramkishen Singh (5;. The facts 
of tuat case are somewhat complicated. But 
it would be sufficient to mention that the 
plaintiffs there were the purchasers of a 
Monza oalled Korina and they also stood in 
the shoes of the Bank of India whioh held 
the first encumbrance on that Mouza. Tne 
appellant, the defendant in the suit, held a 
mortgage both of Korina and the Mouza 
NandaD, the mortgage on the Mouza Korina 
being a second mortgage and that on Nandan 
beiDg the first mortgage. It appears that the 
appellant bought Mouza Naudan and it 
was found that the' valae of that property 
after deducting the purchase-money of the 
equity of redemption exceeded the mortgage- 
debt due to the appellant. Upon these facts 
the Privy Council held that the appellant’s 
mortgage was satisfied and that, therefore, he 
could not proceed for any portion of the 
mortgage amount against the Mouza Korina. 
At page 651 their Lordships say: “it has 
been found by the Courts that its value 
beyond the puroha9e-money, exceeded the* 
amount due upon the appellant’s mortgage 
and was sufficient to cover not only that 
amount, but the Rs. 19,416 due to Lutf 
Ali Khan, if that ^um was really due to him. 

(4) 21 B. 304. 

(6) 7 O. 048 (P. C.Jj 8 1. A. 93, 4 Sar. P. 0. J. 245, 
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Under these circumstances, it mast be taken 
that the mortgage-debt was satisfied by the 
puroba8e of Nandan and the valae of that 
estate.” At page 653 they say: ‘ it has been 
shown that at the time that this payment 
of Rs. 78,393 was made by the respondents 
to the appellant, the debt had been satisfied 
by his purchase of Nandan under the oiroum- 
stances above stated. He has, therefore, 
received it twice over, and it is obvious that, 
in such a oase, it is inequitable that he should 
hold the money paid to him, underoompulsion, 
by the respondents. It is to be observed that 
the appellant had only a seoond mortgage 
upon Koiina, but in the view their Lordships 
have taken of the oase, it is unnecessary to 
go into the question of marshalling the 
securities.” If their Lordships had satisfied 
themselves with saying that the appellant s 
mortgage on Korina was a seoond mortgage 
and, therefore, postponed to the mortgage of 
the Bank, it could not be contended there 
would be any conflict between this deoision 
and the ruling in Bish*shur Dial v. Ram 
Sarup (3). But that is apparently 
not the ground on which they based their 
conclusion. They held that upon the facts 
stated by them in their judgment the 
appellant’s mortgage was satisfied beoaos3 
of the value of the property having exceeded 
the debt. It must, however, be observed that 
the question whether the plaintiffs were 
entitled or not to proceed against the other 
Mouza for a proportion of the debt was not at 
all disoussed at the Bar and this case, as the 
head-note itself would show, is regarded as 
an authority with reference to another 
question, as to whether payment made by a 
person to save his property threatened to be 
sold in execution of a decree is voluntary 
payment or not and not upon the present 
question. The matter is one of some import- 
ance and the correctness of the ruling in 
Steam* Rotcappa v. Euppusami Iyengar (1) 
seems to be open to doubt. We, therefore, 
think that the question ought to be settled 
by a Full Bench of this Court, whether, 
when a mortgagee buys at auotion the 
equity of redemption in a part of the 
mortgaged property, such purohase has, in 
the absence of fraud, the effect of discharg- 
ing and extinguishing the mortgage debt if 
the value of the property purchased be 
equal to the amount due on the mortgage 
decree as held in Swam* Rourappa v. Kuppu- 


si mi Iyengar (1), or whether the true rule 
i 9 as enunoiated in Bisheshur Dial v, Rato 
Sarup (3). 

% 

This appeal came on for hearing on the 
20th and 21st of January 1920 in pursuance 
of the order of this Court, datel 26 th Novem- 
ber 1919. 

The Hon’ble Mr. S. Srinivita Aiymgir 
(Advocate-General) for the Appellants.— 
S^otioD 82 of the Transfer of Property Act has 
no application to this case, which relates to a 
purohase by the mortgagee. The mortgagee is 
entitled to aooount to the mortgagor for the 
moneys realised by him and where he is himself 
the purchaser of a part of the equity of 
reiemption, there is a merger of the mort- 
gage right and of the equity of redemp- 
tion and the mortgagor is entitled to treat 
his mortgage debt as extinguished when 
the whole of the amount due has been 
realised by the mortgagee by purchase. The 
mortgagee is only entitled to recover the 
debt and not to any of the properties. 
Where there was fraud in the purchase, 
the mortgagee can redeem the whole property. 
Otherwise he is entitled to the oredit of the 
entiie value of the property purchased by the 
mortgagee. See Dulichand v. Ramkishen Singh 

(5) , Sicami Rowappa v. Euppusami Iyenggar 
(1). The opposite principle laid down in 
Bisheshur Dial v. Ram Sarup (3) that the part 
purchased operates to extinguish a propor- 
tionate part of the mortgage-debt has been 
arrived at by a wrong application of section 
82 of the Transfer of Property Act. In 
Naw'.b Aeimut Ali Khan v. Jorahir Singh (6) 
there was no evidenoe that the properties 
purchased were for more than the amount 
due on the mortgage and the olaim was for 
a proportionate abatement. 

Messrs. K. Bashyam Aiyangar and K. Nara» 
simha Aiyangar t for Respondent No. 3. — There 
is really no distinction between purchases 
by mortgagees and purchases by strangers. 
See Naira 6 Aeimut Ali Khan v, Jowahir Singh 

(6) , Dulichand v. Ramkishen Singh (5) is 
distinguishable. In any event, after the 
enaotment of sections 60 and 82 of the 
Transfer of Property Aot, it is not gooJ law. 
In the oase of sales by mortgagors to mort- 
gagees there is no fiduciary relation existing. 

See Knight v. Marjoribanks (7). There is i no 
13 M. I. A. 40*; 14 W. R. P. C. 17; 2 Sath. P. 

J. 346; 2 Sar. P. C. J 673; 20 E R 602. * 

{^{ 7 ) (1849; 2 Mac & G. 10; 42 E. R. 4; 83 R- 
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distinction between a Court (ale and a 
private sale. See Mir Eusvff Alt Haji v. 
Panchanan Chatterjee (8). Biiheshur Dial y 
Ram Sarup (3) laye down the right rale. 

tu°D I n I i )N '~ We8Bree w!th ‘hedeoision of 

the PaM Benoh of the Allahabad High Court 
in Bisheshur Dial y. Ram Sarup (3), whioh wae 
in aooordanoe with the earlier Bombay 
deoision in Lakhmiias y. Jamnadas (4) 
and has been followed in Calcutta in Mir 
Ausn# Ah Haji v. Panchanan Ohattcrjee (S). 
We have not been referred to any English 
authority in support of the opposite view. 
Un the other band, as pointed out in the 
last mentioned osse, Lord Cottenham in 
Knight v. Marjoribanks (7) oited with approval 
the statement in Sugden’s Vendors and 
Horohasere, Volume 3, page 227, Edition 10th, 
that a sale by a mortgagor to a mortgagee 
stands on the same prinoiple as a sale 
between parties having no connection with 
eaoh other, and can only be impeaohed on 
the ground of fraud,” and added "that 
inadequacy of price would not be a sufficient 
ground to impeach such a sale.” The 
decisions that a mortgagee by purchasing 
a part of the mortgaged property extinguish- 
ed the mortgage debt, whioh were overruled in 
Hand Kiehore y. Rajah Hurt Raj Singh (2), and 
the further deoisiona that snob a mortgagee 
purchaser must credit the difference between 
the purohase price and the real value of the 
property purchased in discharge of the mort- 
sage debt, whioh were overruled in Bisheshur 

irrnnf' -(iT Sa,up ( 3 )t appear to be quite 

rreconchble with the above statement. In 

this Court we have been referred to the 
eoiaron °f the Privy Council in Dulichxnd 
V. Ramhshen Singh (5), which is disoussed 

Z ul der of '•eforenoe. The judgment 
no doubt oontains passages whioh may be 

S “ ™ e8Ding tbat the mortgage was 
discharged beoause the value of the propsr- 

y purchased by the mortgagee after deduct- 

aJLs B . p ° rob ? ee P r,oe exceeded the mortgage 
debt,, but there is no discussion of the 
principle involved, and in the absence of 
the judgment of the lower Court and of 

y o . r8P °f t - of the ar g nm ent it is not easy 
to say what was intended. If it had been 

dealt wfib^"*^ 081 ’ U WODld have been 
salt with in the head-notes to the reports 


(id!) 


of the case. On the other hand in the 
earlier oase 10 Nawab Aeimut AH Khan y 
Jowah.r Singh ( 6 ) the rule that the part 
of the mortgaged property purobased by 
the mortgagee was only chargeable with a 
proportionate part of the mortgage-debt 
was treated as plainly applicable. That is 
the rule embodied in section 82 of the 
Transfer of Property Act, by which we 
are governed If the Legislature had in- 
tended to make an exception in the oase 
of mortgagee purchasers, it would no doubt 
have done so in express terms, as in the 

nnon fb l ‘’fu'’' 8 ' re9tri ' otioD9 imposed 

pon them by the now repealed section 99. 

nttl , Cn u y - 19 there no provision to that 
effect, but the case of a mortgagee acquir- 

ng a share of the equity of redemption 
19 expressly dealt with in the last clan-o 
of section 60 which recognises the mort- 
gagor s right to redeem his own share in 
such a case upon payment of a propor- 
tionate amount of the mortgage-debf, leaving 
the balance to be borne by the mortgagee 
purchaser thus applying f 0 this oase fbe 
general rule provided in seotion 82 We 
answer the question in the negative and 
overrule Sami Rcunppa y. Kuppusami Iyengar 

M. C. P, 

Answer in the negative. 


CALCUTTA HIGH COURT. 

Civil Revision No. 527 op 1919. 

February 9, 1920. 

Present:— Mr. Justice Beaohoroft 
PRASANNA KUMAR SHaHA-Decre*. 

HOLDKK — P&TiTiONUB 
versus 

LAL MIAN— Julgment*Debtob 

Opposije Party. 

Civil Procedure Code (Act V of J 908 ) 0 XXI 
— Execution oj decree— Executing Court iuri*A.Z'- * 
of, to entertain question of payment or adjustment'Z 

d€Cj cc » • 


m 8 lad. Cm, 812, II C. 1. J. 030, 16 C. W. N, 


to^utcrtaia tho U que8tion cfpay^t or 

of the decree out of Court, who“ such 

adjustment has not been certified to th!> ^ nent ? r 

the manner provided by rule 2, Order XXI 
Card Procedure Code. 1 [p, ©7J, coJ, J.J AXI ’ f the 
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Rule against the order of tbe Court of 
the Sub- Judge, Noakhali, exercising tbe 
powers of a Court of Small Causes. 

FACTS appear from the judgment. 

Babu Jiterdra Kumar Fen Qupta, for the 
Petitioner. — The deoree bolder is the peti- 
tioner. Tbe facts are shortly these. On the 2nd 
August 1917 the petitioner took out ex?- 
eution of the deoree whioh he had obtain- 
ed against tbe judgment debtor, who had 
satisfied only a part of the deoree before 
the 2nd August. The peon who went to 
serve the writ of attaohment returned it 
■with a note staling that as the deoree 
had been satisfied in part, the deoreeholder 
did not desire to proceed with the ex°- 
eution. On tbe 22nd December the exe- 
eution case was struok cff. On the 28th 
Alay 1918 the deoree holder again applied 
for execution fer the balanoe o: the decre- 
tal amount. On the 18th January 1919 the 
judgment-debtor filed a miscellaneous 
oase, alleging that tbe whole of the deoretal 
amount had been satisfied on the 6th of 
December 1917. The learned Subordinate 
Judge thereupon dismissed my application 
for execution of the deoree, rolling on 
the peon’s return in the execution oase of 

2nd August 1917. 

My submission to your Lordship would 
be that the allegation of the judgment- 
debtor could not be tenable in law. Tbe 
alleged payment and satisfaction of the 
deoree is said to have been made accord- 
ing to him on the 6th December 1917, 
but the payment and adjustment have not 
been certified by the deoree holder under 
Order XXI, rule 2, of tbe Code of Civil 
Procedure. Therefore, the Court oould not 
recognise the alleged adjustment and 
payment nnder Order XXI. rule 2 (d). 
No doubt the judgment-debtor has appli- 
ed under Order XXI, rule 2 (2), to have 
the said payment and adjustment record- 
ed bv Court. But this application has 
been made on the 18th of January 1919 
lone after the statutory period of limita- 
tion. Refers to Article 174. Sohedule I of 
the Indian Limitation Act, whioh allows 
“ninety days” only frointbe date of the 
payment or adjustment “for the issue of 
a notice under the Civil Procedure Code 
to show cause why any payment made 
out of Court of any money payable under 
* deoree or any adjustment of the deoree 


should not be reoorded aa oertified. More- 
over, the learned Small Cause Court Judge 

found that the alleged payment and adjust- 
ment had been made by depending solely on 
the peon’s report. I submit the P® 
report is not admissible in evidence, mas- 
rnuoh as the peon bad not been examin- 
ed in the oase. The report itself doe 

not show that the entire de ® retal 

was paid. We admit that Rs. 73 only 

was paid and as the jadgment debtor 
agreed to pay the bilanse within a 
time, we did not prooeed with the attach- 
ment. The peon in his report only stated 

that the money having been pa> d 
deoree holder did not wish to serve toe 
process. 1 would on these grounds a« 
for the setting aside of the order of tue 
learned Small Cause Court Judge w 
has been passed without jurisdiction. 


Babu S'jtuendr.i Chandra Mitra (with him 
Babu Nagendr„nat\ Bose), for the 0pp° al ® 
Paity. — My submission i3 that the °^ er . c 
the learned Jadge is not without jurisdic i° n ' 
When the peon filed the report statmg 
that the deoree had been satisfied, 
matter oame to the knowledge oi e 
Court. The peon himself is an o o 0 

of the Court and communication to 0 
pson by the decree-holder about the s ®. 19 
faotion should be taken as oommumoa ion 
to the Court. Therefore, no further oertiboate 
of satisfaction from the deoree-holder wa 
neoessary. Then as regards the peon 
report we are at no fault if the peon a 
not been examined to prove the r0 P° r ‘ 
We were willing to examine him, but 
’Court thought his report to be suffi<n 0D 
prove satisfaction. We should be give 0 ® 
least an opportunity to get him exam* 00 
to have the report proved. I would as 

& rftrn fyir 

Babu Jitendra Kumar Sen Qupta was not 
heard in reply. 

JUDGMENT. — This Rule was . issued at 
the instance of the deoree-holder. P ar . 
the deoree had been satisfied and on 
22nd August 1917 he took out ex0 ? u ^ 
for the balanoe of the deoree, amounting 
Rs. 162 and odd. The writ of attao 131 
was issued, but when the Court peon ®a ^ 
to serve it, it ' appears that he was 
that part of the money had been P al j 
the deoree-holder not wishing to P r0 ° 
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Tni h th I e “ ontlon tha writ was retnrned 

lmTnd Th u m „’°” tha 13th Da»emb 3 r 
1917 a n d on the 22nd of that nnnth the 

was dismissed for want of 
holder, 0 ; ‘ ,e 28th Ma * 19 >8 decree. 

of Ra Q? P in exeention for the sum 

been 10 aDna9 ’ 8 * atin « tba ‘ 73 had 
een paid on a previona occasion. That 

execntion oaae waa No. 978 of 1918. On the 
Ltitnt«r* ry • n - bB i» d *“ent debtor 

natitnted a misoellamons oaae No. 23 of 

1919 alleging that the whole of the decree 

ad been satisfied by payment of R,. 85 

n the 6 th Deoember 1917 h,q 

ca ,e i a th t Rg . 7Q had 

Angost 1917 and Ra. £5 had been 
accepted ,n satisfaction of the balance of 
the decree. The Sobordinate Judge has 
dietn.aeed the application for execution 

foil! rTJ the deoree bad been 

on tho & ' ffifd ; e He 8 PPear 8 to have acted 
t e report of Ihe peon, dated iq*u 

December 1917. He savs- "From , 

. .! says. * rom the peoD a 

thSt #h ,D i fce pr L ev, ’ on9 case >* would seem 

pafd np " ,d "’ 9 d “ eS h8d been 

The learned Jndge'e order is open to 
critioien, on various grounds. In the first 
place as a matter of fact the report of 

that is nntV! aDy ra ' e thB ‘ r anslation 

the whole ! b8f °? j“ e ' dcee not stow ‘bat 
In a “ 0Dnt dae bad been paid np 

Son has 8 n O °t n 2 B Pla09> ‘‘ ap — ‘ ba ‘ 

i m portt D °„‘f all poTnr’f^r' th®"* ^ m ? S * ’ 

whinh ‘ po,ntP » tor this is a point 

ie that the h 7 ‘ he , qn ® 3 ‘ ion °‘ inrisdiotion, ' 
ed to go ip o ea th ed Jud86 wa9 ™» entitl-' i 

at all lio bl8 question of payment t 

a‘ all, becanee nnder Order XXI, ,™ c 

no‘\een 8y rH‘fi d 8djn6(ment ^ich Ue , 
manner provided b v th r< T dad in the 1 

decree. 0 * The^ * ^ «“»«? ‘be ? 

f?r a, ^l" d ™ de ^ c, 

had three mmf/u . The , . Jadgmentdebtor 01 
the Conrf f 9 j D w bioh to apply to ot 
did nnf a ° reoord the payment. He ^ 

and th,? 0 * 80 W l fch,n the time allowed a( 

turn* to enter tain ^ r h * d "° iari8di °- GS 

there had been E? qae>tlon ? 8 to Aether « 

Th« j Dee “ fchl8 Payment or not. ,D 

9‘b Angn d t r i919 th , ? J , ad * e da ‘ ad 

and the flzflnnf' accordingly set aside n ° 
ex ®oation ease must be returned th 


. 1 wuiou 1 asse 

at one gold mohur. 

Let the record be sent down at once. 

Case returned. 


madras high court. 

Original Side Appeal No. 49 of 1918 

May 2. 1919. 

iWn/:_Sir John Wallis, Kt., Chief 
and M **. Jastice Sadasiva Aiyar 

SHEIKH MAHAMM4 D MARACAYAR & 
fc>UN— D efendant.— Appellants 

versus 

OAKLEY BOWDEN & Co.-Plaintiff^ 
p . . . — Respondent!. 

/or -j* 


-its M'SffSSi'SirSsrf' 

no authority , in the absence of an agreement To th« 

contrary, to sell the goods without the consent of 
the owners, [p 672, col. 2.J consent of 

Joffcrbhoy Ludhnbhoy Chattoo v Thomas n 7 
worth. 17 R A9n n ' *noma* V. Charles. 

m2p O (k ire °% Com r V - Pr °‘<- 116651 3 

asjjtiv-rtaii m tfivs 

HSS««^”S-A”ac 

Appeal from the judgment of the Hon’ble 
Mr Justice Coutte Trotter, dated the 9th July 
191B, passed in the exeroise of the Ordi. 
nary Original Civil Jurisdiction of the 

High Court in Civil Suit No. 331 of 1917 
FACTS One Sheik Muhammad Marll 
oayar, the defendant in the suit, shipped four 
consignments of indigo through the plaintiffs, 
Oakley Bowden and Company, and got 
advances for the same from them on the 

sued for the recovery of the .dvi. J, 3 g 
ing that it was a very low grade indigo being 
mud indigo’ and in spite of every effort m!de 
no market could be found for the goods at all' 
the goods having been held np all this time at 
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the request of the defendants. The defend- 
ants pleaded that the plaintiffs oucrht to 
hava sold the goods, and that until the 
goods were sold the action was premature. 
The Hon’ble Mr. Justice ( Coctts Trotter, 
in the trial Court found “that in September 
1916 and at any date subsequent to that, a 
reasonable time having elapsed, Messrs. 
Oakley Bowden and Company were entitled 
to sell this Btuff for what it would fetoh, 
that the defendant requested the plaintiffs 
not to do so and that this necessarily 
imported on the defecdint’s bahalf a cor- 
responding undertaking that if the goods were 
to be held up in the hope of a future market, 
all reasonable attempts to sell them having 
failed, to pay to Oakely Bowden and Company 
the advances that they had received”, and 
gave judgment accordingly— “that the 

advanoes be refunded to Oakley Bowden 
and Company, that the goods will stand to the 
order of the defendants in the warehouse, 
London docks, and that Messrs. Oakely 
Bowden and Company or Tregarthan shall 
execute documents that will give a good 
title to the defendants to the goods in the 

■warehouse.” 

Mr, V, 0. 8 eshachartar, for the Appellants. — 
Thesuit was premature. The express agreement 
between the parties was that the plaintiffs can 
recoup their advanoes only from the sale- 
proceeds. The sale not having taken plaoe, 
plaintiffs’ right of suit did not accrue. The 
trial Judge was wrong in importing an 
implied obligation on the defendants to pay 
to plaintiffs their advanoes if the goods were 
held up in the hope of a future market. 

Messrs. Grant and Qreatorex, for the Re 
epondents. — It is true that the sale did not 
take plaoe and according to the literal 
enforcement • of the agreement the suit was 
not maintainable. The oonsent of the defend, 
ants is, in law, neoessary for the sale by 
the plaintiffs, but if defendants do not give 
their oonsent for a reasonable period, there 
is no obligation on the plaintiffs to wait 
for an indefinite time. If the sale is not 
allowed to take place in the ordinary 
course of business, the plaintiffs are not 
bound to suffer themselves to sustain loss. 
There is an implied obligation on the de- 
fendants to re-pay the advances if they fail to 
give consent to the Bale within a reasonable 

time. 


JUDGMENT. 

Wallis, C. J. — It has been held in Jaf • 
ferbhoy Luihabhoy Ohattoo v. Thomas D. 

Charlesworih (1), on the express authority 
of a deoision of the Privy Council in Da 
Comas v. Prost (2), that a factor to whom 
goods have been consigned for sale and 
who has made advanoes against them has 
do authority to sell without the oonsent 
of the owners, whether the advanoes were 
made at the time or subsequently, in the 
absenoe of an agreement to the oontrary, 
whioh is not shown in the present case- 
in these circumstances the plaintiff* could 
not reasonably be expeoted to sell oontrary 
to the instructions of the defendants and 
so expose themselves to a suit for dam- _ 
ages. The only question before us is wbe^ 
ther in the oiroumstanoes of the case the 
advanoes made by the plaintiffs to the 
defendants are recoverable without a sale. 
It was no doubt a term of the agreement 
that the advanoes were to be re-payable 
out of the sale -proceeds, but this, I think, 
must be taken to have been subject to 
the implied condition that the defendants 
should allow the sale to take place in the 
ordinary course of business. It cannot 
have been the contract that the plaintiffs 
were to wait indefinitely until the defend- 
ants gave leave to sell, otherwise in every 
case cf an unprofitable venture it would 
be open to the consignor who had obtained 
advanoes on the goods from his faotor 
to throw the losses arising from the transac- 
tion on the faotor simply by refusing to 
oonsent to the goods being sold. This 
would be neither sense nor business. . 
my opinion the learned Judge was right 
in holding that the suit was not prema- 
ture. There is unoontradioted evidence to 
support his finding that the loan was to 
carry interest, but the only evidence 
that the rate was to be 7 per cent. • and 
the respondents do not press for more. 
The decree will be varied by allowing only 
7 per cent. Otherwise the appeal is 
dismissed wit costs. 

Sadasiva Aiyar, J. — I agree. 


M.C.P. 


Appeal dismissed, 


(1) 17 B.520. „ _ 9 \ 

(2) (1865) 3 Moore P. C. (n. s.) 16fi; U % 
17; 12 L. T. (s. s.) 682; 13 W.B. 595; 140 B. «( 

6 E. E. 09. 
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ALLAHABAD HIGH COURT. 

Criminal Revision No. 786 op 1919. 

January 9, 1920. 

Present: — Mr. Justice Walsh. 

JANKI PRASAD TEWARI-Applicint 

versus 

EMPEROR — Oppositb Party. 

Criminal Procedure Code (Act V of 1898,), s. 107— 
Lawful possession , protection of, by armed men, whether 
likely to cause breach of peace. 

The protection of lawful possession is in itself 
lawful, and might properly be done by a body of 
men able to show that they are prepared not only to 
rosiBt any unlawful violence to interfere with the 
possession but to dofend themselves if it becomes 
necessary in the process, [p. 774, col. ».] 

Where, therefore, the lawful possession of the 
aocused had more than once been threatened by a 
show of armed force, and he had collected a body 
Qf men armed with lathis and posted them on the 
property to resist any violence or interference with 
his possession: 

Held, that as the intention was to maintain an 
existing right, the accused was justified in adopting 
measures for the defence of his possession, and that, 
as thore was no likelihood of a breach of the peace 
from his side, them was no reason either for 
punishing him or binding him over in security, 
[p. 674, col. 1 .] * 

Criminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the ICth 
November 1919. 

Dr. S, M. Sulaiman, for the Applicant. 

Mr. R. Malconson (Assistant Government 
Advocate), for the Crown. 

.JUDGMENT. — Prom the faots found 
in this case it is dear that there 
has been an old standing dispute 
between the two parties with regard to 
the possession of certain lands. The present 
applicant was the servant of the successful 
frarty. The successful party had obtained 
a decree for possession from a Civil Court. 
Both' parties bad been required to give 
security under section 107 and the period for 
such security had expired ou the 2£th June, 
It is dear,” says the lower Court, “that 
by giving possession on the 3rd of August 
191y the other party had ceased legally 
to have any standing in aDy of the 
property.” Notwithstanding all this the 
other party on various dates, namely, the 
12th of August, the 14th of August and 
the 24th of August, thereatened the lawfal 
possession which the applicant’s master had 
obtained and threatened it with an armed 

43 


fores. Iu ODnssqueuce of this the Sub- 
Inspector at ths instance of the applicant 
obtained the assistance of two ocnstables 
and three Chaukidars whom he lef on the 
spst. On one occasion the other party 
brought a gang of no loss than forty men. 
On the oocasion in question, namely, the 
24th of August when the Police were 
also present, the applicant posted ten 
men armed with lathis at the spot. 

These men are found to have been the 
servants of the applicant’s master though 
as the Court says, “it may be that some 
of them had been engaged for the use 
of lathis if necessary.” No aotual breach 
of the peace, took place. No doubt 
there was a danger of a breach 

of the peace but there is nothing 
either in the oiroumstanoes or in the end- 
ings arrived at by the Courts below to 
indicate that the applicant had any desire 
or intention or any objeot to gain in him- 
self committing or originating a breach of 
the peace. The very presence of the Police, 
as the Courts below have themselves said 
would indicate that there was a likelihood. 
I think the inevitable conclusion from these 
circumstances must be that the object of 
the collection of these men upon the ground 
was to defend the possession of the pro- 
perty which had been obtained with so much 
difficulty and after long delay, and physical 
ouster from which might give rise to fresh 
applications or litigation There is nothing 
to show that any other objeot was intended. 
If an unprovoked broach of the peaoe had 
bean intended, there was ample opportunity 
for it of which neither the applicant nor 
aDy of his party availed himself. One 
method, as has so often been said and 
as a large portion of the oivilised world 
has bad forced upon its conviotion in the 
last few years of preserving peaoe, is to 
show by preparation a determination to 
resist attack, and the pr&jenoe of a sub- 
stantial force prepared to defend the 
possession of the property and able to 
render effectual assistance to the Police, if 
they should by some foolish oonduot of 
the other party be attacked, would undoubt- 
edly do much to discourage the other party 
from taking any active steps. In other 
words, I can 6nd nothing in the Bndings 
of the Courts inconsistent with what the 
learned Judge him39lf says' is the real 
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question in the oase, namely, the intention 
to maintain an existing right. 

My reason for interference in revision is 
that I think both the Courts below, who 
really arrived at this oonolusion and started 
their final consideration of the legal re- 
sult of the evidence from this point, have 
got off the rails in attributing to the 
applicant and his parly a superfluous in- 
tention to defend themselves as distinct 
from the property. That the applicant and 
his party might have been driven to this 
oourse is obvious, but they were in the 
right; they were entitled to proteot 
their possession whioh more than once 
had been threatened by a show of 
armed force and they were provoked 
into adopting a solid and determined 
attitude of defence, but it waB not, I am 
satisfied, with a view to provoking the 
other side to attack them personally, so that 
the right of self-defence would be oalled 
into play, that the applicant collected this 
foroe. Therefore, the findings of the lower 
Court that in consequence of the presence 
of the Police the servants of the rightful 
party were not in any physical danger 
and that onoe the armed guard was present 
it was unlikely that physical violence 
would be attempted”, and “that the 
aooused are debarred by the existence of 
the Police guard from pleading that the 
lathials were plaoed there Bolely for 
self-defence” are really immaterial, in other 
words, having destroyed a defence which 
was never set up, namely, that of self-defence, 
the lower Court has held itself bound to 
hold that the assembly was, therefore, un- 
lawful and has overlooked altogether the 
view that protection cf lawful possession was 
in itself perfectly lawful and might properly 
be done by a body of men who were able 
to show that they were prepared not only 
to resist any unlawful violence to interfere 
with the possession but to defend themselves 
if it became necessary in the process. It 
Beems to me that the oonolusion has been 
arrived at not merely by a sort of mis- 
direction but by applying 6uoh bard measures 
to the applicant as to amount in my opinion 
to a miscarriage of justioe. This view 
applies equally to the co-accused who, how- 
ever, wfere only fined Rs. 5 each and bound 
over. They appear to be satisfied with the 
result as far as they were personally con- 


[1$20 

oerned. At any rate they have neither 
appealed nor applied in revision, and I do 
not encourage either of them to do so at this 
stage when four months have elapsed 
since their oases were disposed of, but in the 
case of the present applicant I am satisfied 
that there is no reason either for punishing 
him or for binding him over. If at any 
future time he should commit a breach of 
the peace in this matter, whioh I hope having 
regard to the order under section 145 is now 
unlikely, the fact, that a serious warning 
was given him in this oase, will no doubt 
be taken into consideration, but so far as 
be is concerned, I allow his application 
quash both the convictions, and direct, 
that the order requiring him to givQ 
security be set aside. As be is on bail, 
be need not surrender and his reoognizanee 
will be discharged. 

0 

Convictions quashed. 


PATNA HIGH COURT. 

Criminal Revision No. 6 of 1920. 

January 30, 1920. 

Present : — Mr. Justice Sultan Ahmed. 
BHUDHAR MAL MARWARI — Petitioner 

versus 

RAMCHANDER MARWARI and another 

— Opposite Party. 

Penal Code (Act XLV of 1860), 88. 403, 40C— 
Criminal misappropriation and breach of trust — Part « 
ner, whether can be prosecuted by co-partner — Com- 
plaint , dismissal of— High Court , power of, to interfere 
— Criminal Procedure Code (Act V of 1898), s. 439. 

Where the necessary ingredients justifying ft 
proseoution are present, the law imposes no bar to 
the prosecution by a partner of his co-partner of 
the offence of criminal misappropriation or of 
criminal breach of trust, [p. 976, col. 2.] 

The fact that a complaint of an offence has been 
dismissed by two Courts will not of itself prevent 
the High Court from setting aside the order ®f 
dismissal and directing that the complaint be pro- 
ceed with according to law. [p 976, col. 1.] 

Criminal revision against the order of the 
Officiating District Magistrate, Bhagalpnr, 
dated the 1st November 1919, confirming in 
appeal the order of the Sub Divisional Officer, 
Bbagalpur, dated the 12th September 1919. 
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' Messrs. Hasan Imam, S. K. Banerji and 
0, 0 . Pal , for the Petitioner. 

Messrs. Manuk, 0. 0. Dus and 8. N. Palxl, 
for the Opposite Party. 

JUDGMENT. — The petitioner Bhudhar 
Marwari is a dealer in grains and the 
aoaused Ram Chunder Marwari and Meghraj 
Marwari are said to be h is gomastas. The 
agreement between them was that half 
the profits in the bneiness wonld go to 
the gomastas and half would go to Bhudhar 
Mall. It is said that Bhudhar Mall 
entrasted 646 and odd mannds of riae 
with the- opposits party, the alleged 
gomastas, who oonld not sell the riae for 
a number of months and kept it in their 
possession. The riae not having been sold, 
a demand was made by Bhadhar Mall to 
whieh the opposite party Ram Chander 
and Meghraj replied that the riae had been 
washed away by the floods. Therefore, 
the petitioner Bhadhar Mall filed a com- 
plaint on the 12th of September 1919 
before the Sub-Divisional Officer of Bhagal- 
pora, who dismissed the complaint on 
grounds which I shall presently deal with. 

An application being preferred against 
that order to the Distriot Magistrate, he 
refused to interfere only on the ground 
that the acaased were partners and oonld 

9.ot bs -proseauted by the complainant in 
a Criminal Court. 

Against that order an application has 
now been filed in this Coart, and the 
learned Counsel appearing on behalf of 
the petitioner urges that the order of the 
Sub.D.visional Officer as well as the order 
of the Distriot Magistrate must be set 
aside as they are not sustainable in law. 

In order to oonsider whether the order 
dated the 12th September 1919 is valid 
or not, it is neoessary to reproduce the order 
whiah runs thus: “This is a complaint of 
a Marwari against his partners. He was not 
satisfied with 100 per oent. gain and now the 
partners are said to be cheating him. 

j- !9 J 18 J a . thin8r wh ‘° h oan ba better 
adjudged in a partnership suit. Dismissed 

under section 203, Criminal Procedure Code, 
Enter mistake of law.” The last words 
enter mistake of law,” in my opinion, are 
very important and olearly indicate what 
the learned Magistrate thought when he 
was dealing with the case. He seems to 
have been under the impression that a 


criminal aotion against a co-partner by a part- 
ner under section 403 or 406, Indian Penal 
Code, is not maintainable, because that is the 
only ground which he has given in his 
order dismissing the complaint under 
seotion 201, and I am confirmed in the 
view that I take of his order by the 
very last words which he has used. He 
implies that the complainant has mistaken 
the law applicable to the facts of the 
case and has selected a wrong tribunal 
for the redress of his wrong. 

The Appellate Court upheld this order 
on the identical ground that a partner 
could not be criminally prosecuted by the 
co-partner. That this proposition of law 
is unmaintainable has been oono 3 ded before 
me and indeed it could not be supported. 
The authorities on the point are dear and 
convincing. The earliest case is that 
reported as Nrigendro Lall Qhattenss v. 
Okhoy Ooomir Shaw (1), where the 
Pull Banoh of the Calcutta High Court 
held, superseding the previous decisions of 
that Court, that a partner, who dishonestly 
misappropriated or converted to his own use 
or dishonestly used or disposed of, any of 
the partnership property whioh he was 
entrusted with, or had dominion over, was 
guilty of criminal misappropriation under 
seotion 405 of the Penal Code. No oase 
has laid down a proposition to the con- 
trary. Therefore, it must be held that 
the ground upon whioh the petition of 
complaint was dismissed by the Magistrate 
was not justified by law. Under these 
circumstances I have no doubt that the 
Magistrate’s order oannot be upheld. But 
I have been asked by Mr, Das appearing 
on behalf of the opposite party to oonsider 
other oiroumstanoes in the oase and he 
urges that sitting, as I do, in a revision 
Court I should not interfere with the 
order cf dismissal if he oan satisfy me 
that the order of dismissal is justified on 
some other grounds. I have acceded to 
that request and I have now to oonsider 
the circumstances whioh in his submission 
would be sufficient to uphold the order of 
dismissal under seotion 203. 

He firstly contends that the petition of 
oomplaint distinctly shews that there had 
been more than 646 mannds 'of rice with 

(1) 21 W. R. 69 Or. 
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the oppceite parly, his olients, before the 
2nd of Baisakh. A portion of that quantity 
bad possibly been disposed of; the balance 
left on the ird was 6*6 maunda and, 
therefore, he urges that unless a demand 
for the account of the whole was made, 
no aotion would lie with respect to the 
appropriation of the balanoe, that is, 646 
maunds cf rioe which was fouud in the 
possession of the opposite party. I would 
have to wander in the domain of surmises if 
I were to draw an inference whioh I have 
been invited to do. 1 have got no materials on 
whiob, in my opinion, this inference could 
reasonably be drawn and I, therefore, feel 
that I must stick to the bare fads whioh 
I find in the petition of complaint, that 
the 646 maunds of rioe whioh had been 
entrusted with the opposite party was 
found in their possession on that date. 

It was secondly contended that unless 
there was a demand for account, orimiral 
proeecution would be premature and reliance 
for this submission has been placed on the 
cases reported as Debt Prasad v. Nagar Mull 
(2) and Balthatar v. Emperor (3). In 
my opinion those oases, important as they 
are on the question of demand for aooounts, 
are not very helpful so far as the present 
oaee is concerned. 

I have found in the petition of oomplaint 
as well as in the statement on oath of the 
complainant that a demand was made from 
the opposite party and the reply was that 
the floods had washed away the rioe. No 
further question of aooounts oan arise on 
this reply and, therefore, in my opinion, these 
two grounds on whioh the learned Counsel 
asked me to uphold the order of dismissal fail. 

I have already shown that the grounds 
upon whioh the learned Sub-Divisional 
Officer as well as the Distriot Magistrate 
stopped the prosecution are not justified 
under the law. I express no opinion on 
the merits of the oase. It may be that 
the opposite party may succeed in law and 
facts, but I do feel that the prosecution 
itself should cot be stifled on the ground 
on whioh it was dismissed by the two 
Courts below. 

1 would, therefore, set aside the order 

of the Sub Divisional Officer dated the 12th 

% 

(2) 35 0. t J 08; 9 Cr. L. J.74. 

(3) 26 Ind. Cas. 131; 41 C. 84-?; 15 Cr. L. J. 668; 

10 C. W. N. 422. 
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September 1919 aDd the order of the Dis- 
triot Magistrate dated the 1st November 
1919 snd direot that the case may be 
sent baok to the Sub Divisional Officer for 
a judicial consideration of the petition, of 
oomplaint and the statement on oath of 
the oomplainant, bearing in - mind that a 
partner oan be criminally proseouted by a 
co-partner provided the other ingredients 
justifying the proseoution are present. If 
he is satisfied that an offenoe has been 
prima facie committed be » will issue pro- 
cesses. On the other hand, if he is satisfied 
that no processes should issue he will 
then prooeed according to the provision 
laid down in Chapter XVI, Criminal Pro- 
cedure Code. 


Rule made absolute . 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 865 of 1919. 
February 27, 1920. 

Present: — Mr. Justice Piggott. 
JHABBOO AND ANOTHER — APPLICANTS 

versus 

EMPEROR — Opposite Partt. 

Criminal Procedure Code ( Act V of 1898,), s. 257 — 
Warrant case— Accused, right of, to summon defence 
witness. 


In a warrant case, the accused is entitled, under- 
section 257, Criminal Procedure Code, to obtain the 
process of the Court for the attendance of a defence 
witness, [p. 67 6, col. 2 ] 

Criminal revision against the order or 
the Sessions Judge, Benares, dated the 
5th December 1919. 

Mr. G. P. Roys, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —The one and only question 
raised by this application is whether the 
applicant Jhabboo was or was not allows 
the privilege, which in a warrant case is 
secured to every aooused person by 
saotion 257, clause 1 of the Code o 
Criminal Procedure, of obtaining the process 
of the Court for the attendance of a de euoe 
witness of the name of Saiyid 
Husain. As a matter of fact the Magis e 
who tried the case issued process on wo 
oocasiona for the attendance of this witness. 
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He then refused to issue further prooess 
or to adjourn the hearing of the case. 
He has reoorded an order whioh is 
apparentJy intended to express his opinion 
that the aooused in repeating his applioa- 
tion for the issue of process for the 
attendance of the said witness was doing 
so merely for the purpose of vexation or 
delay. The matter was represented to the 
learned Sessions Judge when the case came 
before him in appeal; he says that the 
Magistrate had given the aoonsed every 
faoihly for securing the attendance of 
this witness and that the aooussd was not 
prejudiced by the failure of this witness 
to attend. The plain fact of the matter 
is that the witness in question is an 
employee of the Canal Department, whose 
attendance oould only be procured by the 
issue of process through the bead of his 
office, or suoh other superior officer as had 
the power of granting the witness leave 
to attend the Court at Benares for the 
purpose of giving evidence. The aooused 
himself was to some extent to blame in 
not bringing this matter more clearly to 
the notice of the Court, but in his original 
application for the issue of prooess he 
described the witness as an employee of 
the Canal Department in a certain sub- 
division, and this alone should have put 
the Court on its guard to see that prooess 
was issued through the proper channel. 

A He brst two processes issued by the Court 
proved infruotuous simply on account of 
this mistake, for whioh I bold that the 
Court was itself most to blame On the 
third occasion prooess was ordered to issue 
through the proper ohannel. The order 
was passed on the 10th November and 
the date 6xed was the 24th November. 

1 he summons actually reached the witness 
,on the morning of that date and he was 
naturally unable to attend. The blame 
for this oannot in any way attaoh itself 
to the aooueed. Either the Court committed 
an error of judgment in .fixing so near 
a date as the 24th November for the 
attendance of the witness, or there was 
unnecessary delay in the issue of the 
process from the office of the Court. If 
it be true, as stated in the affidavit 
e ore me, tbao the summons was not 

fr ? m the Magistrate’. °ffi<je 

tintil the 14th of November, then some 


one in that office was entirely ( 0 blame 
The aoonsed was entitled nnder the law 
to the assistance of the Conrt in the 
matter of securing the attendance of this 
Witness and I can find no gronnd for 
holding that hie final applioation made on 
November the 24th was made for the 
perpose of vexation or delay, or for defeating 
be ends of justice. Nor do I 8ee how 
the learned Sessions Judge o an have arrived 
at the oonolosion that the aoeneed Jhabboo 
was cot prejndioed by the nonproduetion 
of this witness when he does not know 
what evidence the witness may be prepared 
to give. The Magistrate seems to have 
acted in the matter under pressure, by 
reason of the fast that his transfer was 
impending: bat the learned Sessions Judge 
oonld easily have summoned the witness 
himself and heard him, I think this 

ought now to be done, but that in the 
interest of jnstme and for the oonvenienoe 
of the parties, this bearing might well 
take plaoe in Allahabad rather than in 
Benares. My order is that I set aside the 
order of the Ssssione Jndge, of Benares 

lD . 3 °> , J hU 0rder dismisses the 

appeals of Jhabboo and Sanwalle, who are 

the two applicants in the matter now 

befoie me. The appeals of these two 

appellants will be restored tc the pending 

61e of and will then be transfered to the 

Court of the Sessions Judge of Allahabad 

for disposal. The learned Sessions Judge 

will issue prooess for the examination of 

the witness Saiyid Hamid Husain on some 

convenient date, by which the attendance 

of the witness can ba eeoured and of 
which the appellants should h ve due 
notioe. He will then dispose of the appeal 
according to law after hearing what evidence 
this witness has to give. 

Order set aside. 
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PATNA HIGH COURT. 

Criminal Miscellaneous Case No. 12 

of 1920. 

February 23, 1920. 

Present: — Mr. Jnetioe Coutta. 

R AGHUBAR SINGH OH ANDE R SINGH 

AND OTHERS — PETITIONERS 
versus 

EMPEROR— Opposite Party, 

Criminal proceedings, stay of, pending Civil suit— 
Discretion of Magistrate— High Court, power of inter - 
ference of. 

The postponement of criminal proceedings until 
the disposal of a Civil suit, brought in respect of the 
property which is the subject-matter of the criminal 
case, is entirely within the discretion of the Magis- 
trate, and where in the right exercise of that dis- 
cretion a Magistrate refuses to stay a criminal oase, 
the High Court will not interfere, [p. 67 8, col. 2.] 

Criminal revision against the order of 
the Sub-Divisional Officer, Banka, dated 
the 5th January 1920, refusing to stay the 
oriminal proceedings against the petitioners 
pending the disposal of a Civil suit. 

FACTS of the oase appear from the 
following petition filed by the petitioners 
before the Sub-Divisional Officer, Banka: — 
“The humble petition of the abovenamed 
aooused most humbly and respectfully shew- 
etb: — 

1. That the accused along with Haldbar 
Singh, since dead, had purchased oertain plots 
of land with orops from bl usamrr, at Siba 
widow of Kali Mian and others by virtue of a 
registered kobala and was in possession of the 
same land. 

2. That there happened a serious occur- 
rence over the disputed land inasmuob as 
it resulted in the death of Haldbar Singh in 
the quarrel. 

3. That the accused (now complainant) 
in that case ( Ohandara Sinha v. Lcotan Mian 
and others ) were committed to the Court of 
Session under sections 302, 148, 302-149, 
Indian Penal Cede, and the Sessions Judge 
oonvioted one of the acoused Lootan Mian 
under section 304, Indian Penal Code. 

4. That there waa a oounter- case to that 
murder oase and that oounter case is under 
trial and fixed for to day. 

5. That the aooused Chandra Singha 
along with another ( Musammat of Haldbar 
Singh) has brought a title suit against Akbar 
Ali and others for confirmation of possession 
over the land in dispute, wbiob is pending 




before the Civil Court, Banka. 

6. That in this Court also the same 
subject matter is in is?ue and this Court 
shall also have to decide, apart from the 
findings and conclusions arrived at by the 
learned Sessions Judge, on fresh evidence 
the faotum of possession of the party over 
the land in dispute. 

7, That under the circumstances stated 
above the accused prays that, for the ends 
of justiae and on the basis of certain 
reported cases of the Patna and Caloutta 
High Court, this Court will be pleased to 
stop the proceedings of the Criminal Court ; 
till the disposal of the Civil suit now 
pending before the Munsif of Banka be- 
tween the same parties and having the 
same sub jeot- matter in issue bafpre both 

the Courts, Civil and Criminal. 

9. And for this act of kindness the 

aooused petitioner shall ever pray.” 

Mr. S. A. Sami, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.— This is an application 
in respeot of an order of the Sub-Divf* 
sional Officer of Banka, who has refused to 
stay a criminal obs9 under section 147, 
Indian Penal Code, until the disposal of a 
Civil suit whioh has been brought by the 
petitioner for a declaration of his title to 
and confirmation of possession of the land, 
the possession of whioh is a matter in 
controversy in the oriminal oase. . The 
faots are not very completely stated in the 
application, but it appears that there were 
two counter oases, in one of whioh the 
petitioner was the complainant. In tha 
oase one of the aooused was oonvioted and 
sentenced under section 304. After the 
deoisicn of that oase, a oounter- case, wh® 
had keen brought by the aooused in tha 
oase against the present petitioner, 
was taken up and it appears that m 
eonsequenoe of this oase having bean 
taken up the Civil suit was instituted. 1 
was entirely within the discretion of 6 
learned Sub-Divisional Officer to refuse 
to postpcn 9 the oriminal case an* 
in my opinion, he rightly exercise 
discretion. I have been referre 
case of Ehobhari Eai v. Bhagwat fV 
whioh was deoided by a learned Ju B 

(1) 41 Ind Caa- 1*7, 1 t.UV.m UCt-bt. 
771. 
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Coart, in which a criminal ease was 
postponed until the deeision of a Civil 
suit to settle the matter of possession of 
land with reference to which a riot was 
said to have taken place. The oiroura 
etanoes of that case, however, were not the 
same as the circumstances of this case. 

I see no reason in the present case for 
interfering with the discretion of the Sub- 
Divisional Officer and I dismiss this applica- 
tion. 

Application dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 

CO CRT. 

Criminal Revision No 136-B op 1919, 
Deoember 16, 1919, 

Present:— Mr. Mittra, A. J. C. 

KOHANRAJ VASANJI HALAI — 

Applicant 

versus 

EMPEROR — Non Applicant. 

Criminal Procedure Code ( Act V of 1898J, s. 439— 
Revision- Pending case— High Court, interference by. 

, The High Court will not interfere in a criminal 
case during its pendenoy, unless there is some 
manifest and patent injustice apparent on the faoe 
of the proceedings and calling for prompt redross. 

Revision of the order passed by the Magis- 
trate, 1st Class, Amraoti, in Criminal Case 
No. 53 of 1919, decided on the 16th Septem- 
ber 1919, charging the applicant under 
sections 420 and 511, Indian PeDalCode. 

Dr. H., 8 , Oour, for the Applicant. 

The Hon’ble Mr. Q, K. Diclc , for the Non- 
Applicant. 

ORDER. — This is an application for re- 
vision in which the petitioner seeks to have 
the criminal proceedings pending against 
him set aside on grounds of fact and law. 

The oase has been elaborately argued 
before me and Counsel on both sides invite 
me to deoide difficult questions of fact and 
Certain points were argaed before 
the Sub- Divisional Magistate and they 
were disposed of by an order dated the 
5th September 1919. On the loth Sep 
ember a charge was framed, and a 

omitted copy 0 f the order of the 5th 
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September has been filed with the petition 
of revision. It has not been made clear 
to me whether the prosecution ease is 
closed. I have come to the conclusion that 
I should not interfere at this stage. 

In Ghoa Lai Bass v. Anant Pershad Misser 
(1) it bas been laid down that the High 
Court will not interfere in a oase daring 
its pendency in a subordinate Court unless 
it is of an exceptional nature; and one 
test of its being of such a nature is that 
a bare statement of the facts of the case 
without any elaborate argument should be 
sufficient to oonvinoe the High Court that 
the oase is a fit one for its interference 
at an intermediate stage. Similarly it has 
been laid down in Jagat Ohanira Mozumdar 
v.‘ Queen-Empress (2) that it is inadvisable 
to interfere in pending, oase unles3 there 
is some manifest and patent injustice ap- 
parent on tbe faoe of the proceedings and 
calling for prompt redre38. The oase does 
not fulfil the tests laid down. Without 
expressing any opinion on any of the points 
discussed before me, I decline to interfere 
at this stage and dismiss the application 
for revision. 

Application dismissed. 

(1) 25 C. 233. 

(2) 26 C. 786; 3 C. W. N. 491. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 880 of 1919, 
February 26, 1920, 

Present : — Mr. Justice Piggott. 

HARIHAR PRASAD — Applicant 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 189SJ, sb. 202, 
203 — Dismissal of complaint upon Police report of local 
investigation without hearing evidence — Dismissal, 
whether justified— Procedure. 

In dealing with a complaint against a Police 
Officer a Magistrate does not exeroise a proper 
discretion in dismissing it under section 203, Crimi- 
nal Procedure Code, on the mere report of a local 
investigation by a superior officer of Police: he 
should himself hear the wituosses on whom the 
complainant relies to establish the truth of his 
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allegation, and give liis best consideration to their 
statements, along with the report of the local inves- 
tigation. [p. €81, col. 2.] 

Criminal revision against the order of the 
Sessions Judge, Benarep, dated the 5th 
December 1919. 

Mr. Feaiey Lai Banerji, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. — One Harihar Prasad, who 
is the applicant before this Court, brought 
a formal oomplaint in the Court of a 
Magistrate of the first class, alleging that 
he had been abused and beaten by the 
officer in oharge of a certain Polioe station, 
The oomplaint was taken oognfzanoe of 
under section 323 of the Indian PeDal 
Code and the Magistrate, after examin- 
ing the complainant, decided to direct a 
preliminary enquiry to be made by a 
Deputy Superintendent of Polioe. I presume 
that the enquiry which followed was a 
“local investigation” within the meaning 
of that expression in seotion 202 of the 
Code of Criminal Procedure. The officer 
oonduotiDg it seems to have reoorded 
statements made by witnesses who oame 
forward on behalf of Harihar Prasad and 
by another witness, a certain ekka driver, 
in respect of whom it is a matter of 
controversy before me whether he was put 
forward by Harihar Prasad or by the 
accused Polioe Officer. It seems also to hava 
been ascertained that there were definite, 
though not serious, marks of injury on the 
person of the oomplainant. The oase oame 
before the Magistrate withtbisreportand with 
the record of the proceedings of the Deputy 
Superintendent of Polioe. He thereupon 
dismissed the oomplaint under seotion 203 
of the Code of Criminal Procedure and 
called upon Harihar Prasad to show cause 
why his prosecution should not be ordered 
for having committed an offenoe under 
seotion 211 of the Indian Penal Code in 
the matter of the oomplaint filed by him 
against the Polioe Offioer. The proceedings 
which followed were no doubt in substance 
under seotion 476 of the Criminal Proce- 
dure Code, though the Magistrate nowhere 
refers to that seotion and may not 
have realieed that he was acting in 
virtue of powers which that section con- 
fers, 


[1120 

The final order in theee proceedings was 
that Harihar Prasad be proseouted for an . 
offenoe under section 211 of the Indian 
Penal Code and be sent before another 
Magistrate for trial. Applications were 
made in revision to the Sessions 
Judge against both orders, namely, the 
order dismissing Harihar Prasad’s oom- 
plaint and the order directing Harihar 
Prasad’s proseoution. I have before me 
two separate orders by the learned Sessions 
Judge, but in both of these the attention 
of the Court seems to be entirely con- 
centrated on the question of the order 
directing Harihar Prasad’s proseoution. With 
reference to this order the learned Sessions 
Judge was no doubt right, though I 
cannot trace the authorities to which he 
refers in holding that he had no jurisdic- 
tion himself to eet it aside, though he 
could have referred it, along with the 
rest of the record, to this Court. What I 
do not find is that the learned Sessions 
Judge, upon either of these applications, 
fairly set himself to oonsider the simple 
question whether or not adequate cause 
was shown on behalf of Harihar Prasad 
for making further enquiry into his oom- 
plaint whioh had been dismissed under 
seotion 203, Criminal Procedure Code. The 
action of the Magistrate was within his 
jurifdiotion. The order calling for an 
enquiry by the Deputy Superintendent is 
oovered by the first clause of section 202 
of the Code of Criminal Procedure, always 
assuming that the enquiry intended was 
the “local investigation” referred to in 
the aforesaid sub seotion. The discretion 
given to a Magistrate by seotion 203 of 
the Criminal Procedure Code is a very 
wide one; he was within his jurisdiction 
in dismissing Harihar Prasad’s oomplaint 
after examining the oomplainant and eon- 
sidering the result of the 'investigation 
whioh be had oaused to be made under 
the seotion next preceding. It is, however, 
equally dear that the Sessions Judge 
would have been within his jurisdiction, 
under seotion 437 of the Criminal Procedure 
Code, if he had insisted upon further 
enquiry being made into Harihar Prasad’s 
oomplaint. The fact that the dismissal of 
this oomplaint had been followed by action 
on the part of the Magistrate under the 
powers conferred upon him by section^?© 
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of the Criminal Procedure Code, over whioh 
• action the Court of Session had no direst 
control, is irrelevant to the point now 
under consideration. The learned Sessions 
Judge would have aoted within his discretion 
if he had ordered farther enquiry to be made 
into the oomplaint and proceedings to be 
stayed in respect of the order passed nnder 
section 476 of the Criminal Procedure Cede, 
until the result of that farther enquiry was 
known. 

As far as I oan judge from the orders 
now before me, tbe Sessions Judge did 
not look at the matter from this point 
of view at all. A certain responsibility is, 
therefore, thrown upon me of considering 
whether the interests of justice do or do 
not require that Harihar Prasad should be 
given an opportunity of producing his 
witnesses in Court. One of the practical 
inconveniences of the course whioh has 
been followed is apparent enough from the 
reoord before me. I have mentioned that 
one of the persons examined by tbe Deputy 
Superintendent was a certain ekka driver, 
and in the report of the “local investiga- 
tion” it seems to have been assumed that 
the man so examined was the driver of 
the ekka on whioh Harihar Prasad was 
riding at the time when he alleges himself 
to have been assaulted by the Folioe Offioer. 
In the petition before me it is alleged, 
whether truly or falsely I cannot say, that 
the man examined by the Deputy Super- 
intendent was not the driver of that ekka t 
but was a person put forward on behalf 
of the accused Police Offioer. The oom- 
plaint of Harihar Prasad was one 
against a Police Offioer in oharge of a 
police station. It is a serious matter for 
a Magistrate in dealing with a oomplaint 
of this sort to rest content with the report 
of a local investigation” by a Polioe Offioer 
of superior rank and to dismiss the com- 
plaint without himself bearing the witnesses 
on whom the complainant relies to establish 
the truth of his allegations. It is not a 
question of the legality of the Magistrate’s 
order under seotion 20 J of the Criminal 
P/ooedure Code, but of the propriety of the 
discretion exercised in this particular instance. 
The proper Court to have dealt with this 
question was the Court of the Sessions 
Judge, and I am only taking it upon myself 
to deal ■ with it because it seems to me that 


the Sessions Jndge has omitted to do so. 
It may be that I am unduly irdaenoed in 
this matter by the traditions of the sobool 
in whioh I was brought up; but I oan 
assure tbe presiding effioers of both the 
Courts below that no Sessions Judge under 
whom I worked as Joint Magistrate would 
have affirmed an order dismissing tbe 
complaint nnder the oironmstances of the 
present case. If I bad passed suoh an 
order, I should inevitably have received 
the case back from my Sessions Judge 
with an order under seotion 437 of the 
Criminal Procedure Code directing me to 
make further enquiry and at least to bear 
the complainant’s witnesses myself. I oan 
remember its being pointed out to me in 
a similar oase that the bnrden laid upon me 
was not a heavy one, beoause there was 
nothing in the law which even required 
me to reoord the statements of the com- 
plainant’s witnesses unless I saw 6t to do 
so. What the Sessions Judge required of 
me in the case to whioh I am referring 
was a plain statement that I had myself 
examined the complainant’s witnesses, heard 
what they had to say and given my best 
consideration to their statements along with 
the report of the offioer who had conducted 
the “looal investigation.” In the present 
oase I may add further that I think the 
question of the identify of the ekka driver, 
now that it has been raised, ought to be 
oleared np. The Magistrate ought to see 
and examine the ekka driver whose state- 
ment was taken at tbe “looal investigation” 
and offer Harihar Prasad an opportunity 
of producing the man he alleges to have 
driven bis ekka at the time, if he does 
not admit him to be identical with the 
perron produced at the local investigation.” 
He might also have to explain why he 
did not make this point dear in the state- 
ment whioh was taken down when he 
appeared to answer the notice issued to 
him to show cause why his prosecution 
should not be ordered. In my opinion the 
present oase called for an order under 
section 437 of tbe Code of Criminal Pro- 
cedure on the part of the Sessions Judge 
and, as the whole matter is now before 
me and tbe record of tbe proceedings under 
seotion 476 of tbe Criminal Procedure 
Code has also been called for, I am com- 
petent to deal with both orders. As 1 pro* 
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pose to direct farther enquiry to be made 
into Harihar Prasad’s complaint, I think 
it more convenient to set aside .at once 
the order passed nnder seotion 476 

aforesaid directing the prosecution of Harihar 
Prasad. I do so accordingly; but it must 
be clearly understood that I do this with- 
out prejudice to the jurisdiction of the 
Magistrate to take action again under 

that section, if he should see adequate 

cause to do so after the farther enquiry 
whioh I direct to be made into Harihar 
Prasad’s oomplaiot. I set aside the order 
dismissing that oomplaint under seotion 
203 of the Code of Criminal Procedure. 

I direct the Magistrate to take that oom- 
plaint haok on to his file of pending oases 
and to make further enquiry into the same on 
the lines which have been sufficiently indicat- 
ed by this order, 


Order set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 36 of 1920. 

February 23, 1920. 

Present: — Mr. Justice Coutts. 

SURESH CHANDRA DEB— 
Petitioner 
versus 

EMPEROR - Opposite Party. 

Criminal Procedure Code (Act V oj 1898^, as. 4 
(h', 190 (c), 200 — Complaint — Complainant, whether 
must have personal knowledge of offence— Cognisance 
of case, 

. A complaint which is otherwise a proper com- 
plaint is not illegal because the person making it 
has no personal knowledge of the offence committed. 
There is nothing in the Criminal Procedure Code to 
suggest that a complainant ' must have personal 
knowledge of the offence, [p. 683, col. 2.] 

Criminal revision against the order, dated 
the 11th August 1919, of the Sub-Divisional 
Officer, Sadar, Mczifferpur. 

..FACTS of the case are that the Govern- 
me nt of Behar and Orissa sanctioned the 


prosecution of the petitiorer nnder seotion 
197, Criminal Procedure Code, and concluded 
as follower — 

‘Now, therefore, the Looal Government, 
being satisfied that there is good ground 
for placing him on his trial in respect of 
the said offence, hereby sanction the pro- 
seoution of the said Babu Suresh Chandra 
Deb for the said offences in the Court 
of the Sadar Sub-DivieioDal Officer 
ofj Muzafferpur on the oomplaint of the 
Court Inspector, Muzafferpur, and direot that 
the proseontion be oonduoted by the Public 
Prosecutor of Muzafferpur.” 

In pursuance of the said order of sanotion 
Kailaspati Sahay, Court Inpeotor of Police, 
Muzafferpur, lodged a complaint in the Court 
of the Sadar Sub-Divisional Officer, Muzaffer- 
pur, on 11th August 1919. A warrant 
of arrest had been issued against the 
accused and ultimately the Distriot Magis- 
trate of Muzafferpur on 5th November 1919 
sent the following letter to the Resident in 
Nepal: — 

“in continuation of my letter No. 2570, 
dated the 14fch Ootober 1919, regarding 
Babu Suresh Chandra Deb, Sub Deputy 
Collector,* Muzafferpur, under suspension, 
oharged with, among others, the offence 
of emb< zzlement under section 409, Indian 
Penal Code, under the order of Govern* 
ment, I have the lonour to say that 
information has since been reoeived that 
the Sub Deputy Collector has been seen in 
village Bbagawatipur Birta, within . the 
jurisdiction of the KaraDbara Cutohery, 
about 8 miles north of Majorganj Police 
Station in British territory. It has also 
transpired that Babu Suresh Chandra Deb 
has taken a farm in that village in the 
name of his son, the late Sadha Babu. 

2, 1 have the honour, therefore, to request 

that you will be so good as to take 
necessary steps for the extradition of the 
Sub Deputy Collector. Evidence of orimfnal- 
ity and nationality as required under the 
Treaties with the Nepal Government is 
enoloeed. 

3. A warrant of arrest has been issued 
for the apprehension of the Sub-Deputy 
Collector and endorsed in the name of 
the o fiber in obarge of the Majorganj 
Police Station, to whom the offender may 
be delivered on apprehension by the officers 
of the Darbar. A copy of the warrant and a 
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desoriptive roll of the aeoused are also 
enetosed. 

1. Copy of oomplaint of Court-Iospeotor, 
Kailas PatiSahay. 

2. Oopy of order of Government sanction- 
ing' prosecution. 

■ 3. Oopy of evidence recorded by Mr. 
Owen, late Sub-Divisional Officer, Sita- 

marhi, 

■ 4. Oopy of statement of Court Inspector, 
Kailas Pati Sabay, regarding the nationality 
of Babu Suresb Chandra Deb. 

. 5. Copy of warrant endorsed in the name 
of officer in charge of Majorganj Police 
Station. 

6. Desoriptive roll of Babu Suresb 
Chandra Deb. 

Age ... about 55 

Complexion ... dark 

^ Other details... grey hair, stout built 
protruding eyes, prominent nose. 

Height about 5 feet 8 inches.” 

The petitioner was, thereupon, surrendered 
by the Nepal authorities to the British autho- 
rities. 

Mr, 0. 0. Pal, for the Petitioner. 

The Government Advooate, for the Crown. 

JUDGMENT. — This is an application by 
one Suresh Chandra Deb for quashing pro- 
ceedings „ under eeotion 409 and other 
sections of the Penal Code which have been 
instituted against him. 

Suresb Chandra Deb was a Land Acquisi- 
tion Deputy Collector, and the case against 
him*, is that he has failed to pay over 
certain monies which were due to be paid 
under the Land Acquisition Aot. As 
Suresh Chandra Deb was a Government 
servant, sanction for his prosecution had to 
be obtained. This sanction was obtained 
and Government ordered his prosecution. 
The Court Sub-lnspeotor of Mcziffarpur 
made a complaint and as Suresh .Chandra 
Deb had gone to Nepal, extradition had 
to be applied for. This was done and 
he was sent to Sitamarhi by the Nepal au- 
thorities. 

Two points are argued in support of 
this application. The first is that the 
Court Snh-lDspeetor of Mozaffarpur bad 
no personal knowledge of any offence com- 
mitted by Suresh Chandra Deb and con- 
sequently the oomplaint made by him was 
illegal; and the second is that the extradi- 
tion proceedings are illegal inasmuch as 


before he was extradited there was no 
evidence of his criminality. Statements of 
witnesses had not been recorded by the Magis- 
trate before ihe warrant was Cisiued and no 
depositions were sent to the Nepal authorities 
along with the warrant. 

With regard to the 6rst of these points 
there is nothing in the Criminal Procedure 
Cede to suggett that a complainant must 
have personal knowledge of the offence, but 
I am referred to a certain deoisicn in 
Chamroo Sahu v. Emperor (1). In that case 
a complaint bad been made by the Govern- 
ment Pleader who had no personal know- 
ledge, and the learned Judge oertainly 
remarked that there was no proper com- 
plaint under section 200 of the Code of 
Criminal Procedure, but we do not know 
what the facts of that case were and I 
am unable to aooept the contention that 
they have laid down the general proposi- 
tion suggested. If, however, the learned 
Judges did intend to decide that a com- 
plaint which waB otherwise a proper oom- 
plaint was illegal because the person making 
the oomplaint had no personal knowledge 
of the offenoe committed, I am unable to 
aooept their deoisior, “Complaint” is defined 
in seotion 4 (h) of the Criminal Proce- 
dure Code as an allegation made orally or in 
writing to a Magistrate, with a view to 
his taking action under the Code, that 
some person, whether known or unknown, 
has committed an offenoe, excluding only 
the report of a Police Officer, Seotion 1S9 
(a) empowers a District Magistrate or a 
Sub-Divisional Magistrate or any other 
Magistrate, specially empowered, to take 
oegnizanoe of any offenoe on receiving a 
oomplaint of facts which constitute suoh 
offenoe, and nowhere in the Code of 
Criminal Procedure can I find any authority 
for the proposition that the person making a 
oomplaint must have personal knowledgeof 
the faots. 

The second contention is based on a 
misapprehension. All papers wkioh could 
possibly be necessary were submitted to 
the Nepal authorities with the warrant. 
This appears from a oopy of the letter 
dated the 5th November 1919 to the Resident 
in Nepal, the last paragraph of which runs 
as follows: 

(I) 110.W.N. 170, 6Cr.L. J. 18. 
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“ A warrant of arrest has been issued 
for the apprehension of the Sab- Deputy 
Collector and endorsed in the name of the 
officer in charge of the Majorganj Police 
Station, to whom the offender may be 
delivered on apprehension by the officers 
of the Darbar. A copy of the warrant and 
a descriptive roll of the accused are also en- 
dosed/' and amongst the papers, whioh it 
appears were sent along with this letter, is a 
copy of the evidence recorded by Mr. Owen, 
the late Sub Divisional Officer of Sitamarhi. 
The Distriot Magistrate also says in his ex- 
planation that the extradition rules were 
complied with. 

Under the circumstances I see no ground 
for interfering with the orders whioh have 
been passed in this case and the application 
is dismissed 

Application dismissed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 540 of 

1919. 

Criminal Revision Petition No. 459 of 

1919. 

December 19, 1919. 

Present: — Sir Abdur Rahim, Kt„ Offg. Chief 
Justice, and Mr. Justice Spencer. 

In re SUNDARESAN — Accosed — 

Petitioner. 

Criminal Procedure Code (Act V of 1898J, s. 190 
(1) (c' — Cognisance of offence — District Magistrate , 
competency of, to take cognisance of offence on informa- 
tion received as President, District Board. 

A District Magistrate, who is also President of ihe 
District Board, is competent, under section 190 dj 
(c) of the Criminal Procedure Code, to take cogni- 
zance of an offence upon information received by 
him in his capacity of President of the District 
Board, [p. 686, cols. 1 & 2.] 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1893, and 
section 107 of the Government of India 
Aot, 1915, praying the High Court to revise 
the order of the Distriot Magistrate, 
Coimbatore, dated the 16th July 1919, 
and direct the stay of further proceedings 
in R. C. No. 5 of 1919, on the file 
of the Court of the Talak Magistrate, Ava- 
nashi, pending disposal of the revision peti- 
tion, 


FACTS appear from the judgment, 

Mr. S % Subraman\a Aiyar % for the Peti- 
tioner: — A Magistrate oannot take cognizance 
of an offenoe under eeotion 190 (t) (c), Crimi- 
nal Procedure Code, except when there are 
legal materials before him which would be 
admissible as evidence in the case. See Mohesh 

• t 

Chunder Banerjee, In the matter of (l), follow- 
ed in Jhuna Lai Sahu v. Emperor (2), See 
also Thdkur Prasad Sir. gh v. Emperor (3). In 
other words, the Magistrate is' acting 
judicially. 


[Abdur Rahim, Offg, C. J. — There is no 
such restriction. The sub clause refers to 
suspicion, and there is no suoh thing as 
suspicion of a Court ] 

Next, the information was reoeived by the 
Magistrate, while acting as President of 
the Distriot Board. Hence, he oannot 
himself arrest and prosecute the aodused. 
Tuahur Pershad Singh v Emperor (4) is an 
exaot oase. See also La\hai Narayan Qhosh 
v. Emperor (5) where there is, however, a 
difference of opinion. 

The Public Proseoutor, for the Crown, wae 
not oalled upoD, 

ORDER. 


Abddr Rahim, Offg. C. J. — The Distriot 
Magistrate of Coimbatore, who is also the Pre- 
sident of the District Board, bad information 
that a certain obeque had been forged and -die 
has taken cognizance of the offence against 
the accused under section 190 (1) (c), 
Criminal Procedure Code. It is argued 
that he had no suoh power. Bat I must 
admit it is difficult to find any basis for 
suoh an argument in face of the language 
of section 190 (1) (c), whioh is to the effect 
that the District Magistrate may take oogni- 
saDoe of any offacos upon information 
reoeived from any person other than a 
Police Officer, or upon his own knowledge 
or suspicion that suoh offence has been 
committed.’ 1 There can be no doubt, upon 
the order recorded by the Magistrate, that 
he suspected that the accused had com- 
mitted an offenoa of forgery and he has 
set out the facte whioh led him to that 
suspicion. Reliance has been placed in 

(1) 13 W. R. Cr. 1: 4 B. L. R. App I- 

(2) 41 Ind. Cos. 1002; 2 P. L. J. 657; 2 P. L. W. 
152; IS Cr. L. J 890. 

(3 1 10 C. \V. N. 1090; 4 Cr. L. J. 217. 

(4) 10 C. W. N. 775; 3 Cr. L. J. 473. 

(6; 6 Ind. Cas. 276; 37 0. 221; 14 0. W. N. 689; 11 

C. L. J. 415; 11 Cr. L, J. 305. 
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Rapport of the petition apon several deci- 
sions of the Caloatta High Coart: one of 
whioh is reported as Thakur Pershad Singh 
v. Emperor (4). There it is laid dowD, 
following two older decisions of the same 
Coart [ Queen v. Surendra Nath Boy (6), 
Mohesh Ohunder Banerjee, In ths matter of 
(l)ji that a Magistrate taking cognizance 
of an offence is boand to disolose 
the information, private or otherwise, apon 
whioh he issues a warrant for the arrest 
of the accused. So far es that goes, the 
information is set oat in the order of the 
Magistrate ( in this oase. Bat it is farther 
observed: "There is nothing on the record 
to show that the information, whatever 
it may have beeD, whioh he reoeived was 
not lodged to him as Colleotor, and if 
tli^ were so, it was not open to him as 
Magistrate to act on that information 
and prooeed to is9ne warrants against the 
petitioners. Praotioally by such aotion he 
is making himself a judge in his own 
oase, for tLe oase seems to be that 
he with the other oo-proprietors granted 
a lease on oertain terms to Chamroo Sahow 
and that Chamroo has tampered with that 
lease.” 

It is argued that here the information 
whioh Mr. Maoqueen had was derived 
from his position as the President of the 
District Board and that, therefore, he could 
not use that information in order to aot 
under section 190 (1) (c). With all respeot 
to the learned Judges who deoided the oase 
in Thakur Pershad Singh v. Emperor (4), it is 
difficult to see wherefrom they obtained the 
limitation whioh they imposed upon seotion 
190.(1) (c) and I find that in a later ruling 
of the same Court [Lakhai Narayan Ghosh v. 
Emperor (5)] one of the learned Judge?, 
Mr. Justice Carnduff, doubted the 
aorreotnees of that ruling. It seems 
to me that when a District Magistrate is 
given such a wide power as to take 
oognizanoe of an offenoe on suspioion, it 
would be disregarding the express langu- 
age of the Legislature to lay down that 
he aannot aot if his suspicion or knowledge 
rs based on faots which came within his 
oognizanoe in another capacity. It may 
be, that in some oases the exercise of such 

power by Magistrates may cause oon- 

(8) 6 B. I , R. 274} 13 1Y. R. 27 Cr. 


siderable hardship and such a power may 
be liable to be harshly exeroised. But 
we have nothing to do with that Where 
oertain powers are conferred on the 
Magistrate by the Legislature, it is no 
business of the Court to lay down limitations 
whioh are unwarranted by the language of 
the Code. 

The petition, therefore, must be rejeoted, 
but the accused will remain on the same bail 
pending trial. 

Spencer, J. — I conour. I only wish to 
add that I agree with the opinion of Mr. 
Justice Carnduff in Lakhai Narayan Ghosh v. 
Emperor (5) that the decision in Thakur 
Pershad Singh v. Emperor (4) goes beyond 
the provisions of the Code and is not 
a decision whioh oan be followed with- 
out question. 

Another oase in Jhuna Lai Sahu v. 
Emperor (2) was quoted to us. But 
as I understand that oase, there was a 
eomplaint in writing of whioh the Magis- 
trate might have taken oognizanoe under 
seotion ItO, sub seotion 1 (a), and the 

learned Judges were of opinion that, having 
suoh a complaint before him, the Magis- 
trate was not justified in taking oogni- 
zanoe of the 6ame under seotion 190 (1) (c), 
as if it was a matter that had come to his 
knowledge from a source other than a oom- 
plaint of faots constituting an offenoe, as 
'complaint” is defined in the Code. 

m. c. P. 

Petition rejected. 


LAHORE HIGH COURT. 

Criminal Appeal No. 658 op 1919. 
February 20, 1920. 

Present : — Mr. Justice Scott Smith and 
Mr. Justice Wilberforoe. 
EMPEROR — Appellant 

t 6Y8US 

T U REZ I — Respondent. 

Evidence Act (l of 1872J, a. 27 '—Statement by 
accused that he had buried dead body, admissibility 
of— Accused, knowledge oj, of place where dead body is ' 
whether sufficient for conviction— Evidence of eye - 
witness of murder, value of— Criminal Procedure Code 

(Act V of 1898J, s. 4i7 — Appeal against acquittal 
— Interference , when justified. 

In a prosecution for murder a witness stated 
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that the accused offered to point out the place 
■where the dead body was and that on being ques- 
tioned as to who had buried the body he said that 
he had done so: 

Held, that the accused's statement that he had 
buried the body was not admissible in evidence, 
[p 687, col. 2.] 

Queen- Empress v. Nana, 14 B. 260; Isher Singh v. 
Emperor, 33 Ind. Cas. 823; 72 P. L. R. 1916; 24 P. 
W. R. 1916 Cr. 17 Cr.; L. J. 183; 50 P. W. R. 1916 Cr., 
distinguished. 

The mere fact that a person knows where the 
body of a murdered man is buried is not in itself 
sufficient evidence to convict him of the murder, 
[p. 687, col. 2.] 

A person who witnesses a murder and gives no 
assistance to the victim and after the murder 
keeps quiet and gives no information to the authori- 
ties is little better than an accomplice and his evi- 
dence should be received with caution, [p. 687, col. 1.] 
Sound principles of criminal jurisprudence require 
that the indication of error in a judgment of acquittal 
ought to bo clearer and more palpable and the 
evidence more cogent and convincing in order to 
justify its being sot aside than would be necessary 
in the caso of a conviction, fp. 687, col. 2.3 
‘ Appeal from the order of the Sessions 
Judge, Lyallpur, deted the 21st June 1919, 
aoquitting the respondent. 

The Assistant Legal Remembranoar, for 
the Appellant. 

Mr. Cooper , for the Respondent. 

JUDGMENT. — This is an appeal by the 
Local Government under seotion 417, Crimi- 
nal Procedure Code, from the order of the 
Sessions Judge of Lyallpur aoquitting Turezi 
of the murder of Haveli, a canal mate, 
which is said to have taken plaoe on the 
7th April 1919 on the left side of Borala 
Branch near a oanal bungalow. The judg- 
ment of the learned Sessions Judge shows 
dearly the evidence upon whioh it is sought 
to base the conviction of Turezi. There is 
the evidence of Nura and Hasan Ali, 
* P. W. Nos. 2 and 3, to the effect that Turezi 
was the la9t person in whose company 
Haveli was seen alive on the 7th April. 
Nura has gone even further and has stated 
that he aotually saw Turezi murdering 
Haveli and burying his body. The learned 
Sessions Judge has disbelieved Nura’s evi- 
dence for reasons fully set forth by him 
in his judgment (page 17 of the paper- 
book). In addition to this we have the 
evidence of several persons that during the 
investigation Nura pointed out the plaoe 
where the dead body of Haveli had first 
been buried . and that when this spot was 
dug up, some hair was found and that an 
offensive smell was noticed but the body 


was not found. There is also the evidence 
that at a later time Turezi produced the 
dead body from another plaoe near a water 
oourse spine 400 karams from the alleged 
first place of burial. Round the neck was 
found a saja tied tight, and the medical 
evidence is to the effect that death was due 
to strangulation. The hair found at the first 
plaoe of burial was not sent to the Chemical 
Examiner and there is, therefore, no positive 
evidence that it was human hair, much 
less is there any evidence that it was the 
deceased’s hair. In regard to this the 
learned Sessions Judge says that there is 
absolutely nothing to show why this bunch 
of hair was left by the culprit at this 
particular spot. With reference to Turezi 
pointing out the plaoe where the dead body 
was found, the Sessions Judge says that it 
is quite possible that he might have come 
to know of the presence of the body at 
that plaoe accidentally while he was grazing 
his flook of sheep on the oanal bank or in 
that neighbourhood and that, therefore, the 
fact that be indicated the plaoe from where 
the body was recovered is not by itself 
sufficient to connect him with the crime. 
Mr. Jai Lai in arguing the case for the 
Crown ' has urged that Nura’s evidence 
should be believed and that the discrepancies 
pointed out by the Sessions Judge between 
his statement before the Police and that 
made at the trial are immaterial. Apart 
from the disorepanoies between Nura’s state- 
ments at different times, we agree with 
the learned Sessions Judge that it is very 
difficult to believe his version of what 
occurred. He says that Haveli had collected 
some of Turezi’s sheep whioh were grazing 
on the canal bank and had demanded some 
money from him in return for releasing the 

sheep, but that Turezi had no money with 

him at the time and entreated Haveli to 
let his sheep go. He says that while 

Turezi and Haveli were sitting on the oanal 
bank discussing this and smoking, Haveli 
got up and Turezi caught hold of the two 
ends of his pagri which were round his 
neek and dragged him away from the canal 
bank, that after walking 40 karams Turezi 
gave him a blow in the abdomen and 
knooked him down, that the appellant 
twisted his pagri round his neck and killed 
him and then buried him in the ground. The 
Sessions Judge thinks it extremely unlikely 
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that the appellant would have been able 
to drag Haveli so long a distance and that 
Haveli could oertainly have struggled and 
release himself. Now, though Nnra says 
that the appellant dragged Haveli some 40 
karams , we find from the plan on the 
record that the distance is really 200 karams. 
This faot makes Nora’s statement still more 
improbable. Haveli’s hands were free and 
we do not think that he would have allowed 
himself to be dragged along such a distanoe. 
It has been held that a person who wit- 
nesses a murder and gives no assistance 
to the victim and after the murder keeps 
quiet and gives no information to the 
authorities, is little better than an 
accomplice and his evidence should 
be reoeived with caution. If Nura’a state- 
ment be true, he is little batter than an 
accomplice. It is also dear that when he 
was questioned during the Police investiga- 
tion, he denied all knowledge of the murder 
and that it was only after he had baen 
questioned by the village notables that he 
consented to make a statement. Under 
these circumstances we think the learned 
Sessions Judge wae fully Justified in re- 
jecting his evidence. 

We think it quite probable that he and 
Hasan Ali ' saw the appellant and the 
deoeased together on the day in -question, 
hut we do not believe that Nura saw the 
murder committed. 

Bakhtawar, P. W. No. 7, stated that 
during the Police investigation certain village 
notables had a talk with Turezi apart from 
the Police and that Turezi offered to point 
out the place where the dead body was. 
The witness says that on Turezi saying 
this we questioned him as to who had 
buried the body and he said that he had 
buried the body. Under this the learned 
Sessions Judge (page 11 of the paper-book) 
has made a note: “ This is irrelevant.” In 
other words, he has rejected as inadmis- 
sible this part of the witness's evidence. 
Mr. Jai Lai has oontemjted that the ap- 
pellanfc a statement that tie bad buried the 
body is admissible in evidenoe and refers 
to Queen- Empress v. Nancr (1) and Isher 
Sxngk v. Emperor (2). In the Bombay oase 


(1) 14 B. 200. 

v 823 *72P. L. B. 1916} 24 P. W, 

K. 1910 Or. | 17 Cr,L. J. 183j 60 P. W. R. 1916 C . 


the accused, who was charged under seofcion 
411, Indian Penal Code, with dishonestly 
receiving stolen property, made a statement 
that he had kept it and would show it and 
that he bad buried it in the fields.” Ho 
also made a statement, when pointing out the 
spot, to the effect that he had buried the 
property there. These statements were 
held to be admissible in evidenoe under 
seotion 27 of the Indian Evidenoe Aot. 
In our opinion the present case is dietin' 
guishable. Here the accused did not make 
a statement of this sort, “oome along I 
will show yoa the dead body whioh I have 
buried.” What he said was that he would 
point cut where the dead body was, and 
in answer to a further question as to who 
had buried the dead body, he admitted 
that he had done so. In Isher Sir.gh y. 
Empercr (2) the statement made by the 
accused while in Polioe custody in conse- 
quence of whioh arms were found buried 
in a field was held to be admissible in 
evidence against him. There the facts were 
similar to those in the case reported as 
Queen-Empress v. Nana (1), which was cited 
with approval. In our opinion the sub- 
sequent statement alleged to have been made 
by the accused that he himself had buried 
the body is not admissible in evidenoe. 
The faot that he actually showed where the 
body was buried is certainly a faot against 
him. But the mere faot that a person 
knows where the body of a murdered man 
is buried is not in itself sufficient evidence to 
oonviot him of the murder. 

In King -Emperor y. Ohattar Singh (3) it 
was held that in order to justify inter- 
ference with a judgment of acquittal on a 
question of faot it is sufficient if the finding 
is dearly wrong on the evidenoe and 
unreasonable in the opinion of the Appellate 
Court. It was laid down that sound prin- 
ciples of criminal jurisprudence require 
that the indication of error in a judgment 
of acquittal ought to bs clearer and more 
palpable and the evidence more cogent and 
convincing in order to justify its being 
set aside than would be necessary in the 
oase of a eonviotion. Now applyi D g these 
principles to the present oase, we are quite 
unable to say that the judgment of the 

(8) 7 P. R. 1004 Cr 5 97 P. L. B. 1904, 1 Cr. L. J. 

/Oil 
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learned Sessiohs Judge is clearly wrong 
on the evidenoe or that the Court fca9 
obstinately blundered in aoming to its decision. 
The deoision was in accordance with the 
unanimous opinion of the three assessors, 
which was oertainly entitled to weight. We 
have shown that the story of the alleged 
eye-witness is unworthy of credit. We do 
not think he «aw the murder being com- 
mitted. In our opinion he has probably 
given his evidence at the instigation of 
the village notables or the Polioe, and this 
fact throws grave suspicion on the case for 
the prosecution. We, therefore, are clearly 
of opinion that this is not a case where 
we should interfere with the judgment of 
acquittal and we accordingly dismiss the 
appeal. We have already dileoted that the 
accused be set at liberty. 

Appeil dismissed . 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revision No. 270 of 1919. 
November 27, 1919. 

Present : — Mr. Mittra, A. J. C. 
AZIZUL JABARKHAN alias GAFOOR 

M1YAN — Applicant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of \89&), s. 110, 
( 0 ) t (f) — Accused bound doum under cl. (fj — Appeal 
— Finding altered to cl. (e», effect of. 

Accused was bound down in security under 
clause f\ of section 110 of tho Criminal Procedure 
Code. On appeal the District Magistrate found 
that clause <e. of the section was more appropriate, 
and, applying that clause, reduced the period and 
amount of the security. In revision it was oontend- 
od that the procedure of the District Magistrate 

was ultra vires : _ . 

Held, that, inasmuch as clause (0 of the section 
describes the offonco in clause (e) in an aggravated 
form and the accused was not prejudiced, there was 
no ground for interference. 

Revision of the order of the District 
Magistrate, Seoni, dated the 2nd September 
1919, in Criminal Appeal No. 40 of 1919. 


Mr. W. B. Puranik, for the Applicant. 

ORDER. — The applicant was called for 
nnder seotion 110 (/), Criminal Procedure 
Code, to explain why he should not be 
ordered to execute a bond for his good 
behaviour. The Sub -Divisional Magistrate 
eventually bound him over. On appeal the 
Di 9 triot Magistrate has found that the 
oase falls under section 110 (e) and has 
reduced the period and the amount of 
seoarity. In this application for revision 
it is contended that the procedure adopted 
by the lower Appellate Court was ultra 
vires and in support of this Arun Samanta 
v. Emperor (I) is cited. What was held 
in that oase was that a person behaving 
indecently and immodestly towards women 
is not guilty of an offence involving a 
breach of the peace. In the present oase 
the finding is that the applicant habitually 
assaults people without any provocation. In 
my opinion section 110 (/) describes the 
offenoe mentioned in section 110 (e) in an 
aggravated form. The applicant has, there- 
fore, not been prejudiced by the alteration 
in the finding of the Distriot Magistrate. 
Beating a person in a publio place is an 
offenoe involving a breach of the peaae 
within the meaning of seotion 110 (e). I 
know of no authority for the suggestion 
that only rioting amounts to breach of the 
peace, as argned before me for the applicant. 
As regards the merits of the oase, sitting 
in revision I see no reason for snpposing 
that the finding of the Courts below is not 
a oorreot one. The application is, therefore, 
dismissed. 


Application dismissed \ 

'■ (1) 80 C. 366. 
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CALCUTTA H.GH COURT. 

Appeal prom Original Decree No. 147 

op 1917. 

July 8, 1919, 

Present : — Justice Sir Aeutosh Mookerjee, Kt., 

and Mr. Justice Panton. 

Kumar SATISH KANTHA ROYand others 
— Plaintiffs — Appellants 


versus 

SATIS CHANDRA CHATTERJEE and 

OTHERS Df PENDANTS RESPONDENTS. 

Fraud —R;ven us silo brought about by fraud — 
Auction-purchaser, whether can defend title— Plead- 
ings and proof , variance between — Fraud alleged not 
proved, effect of — Appeal— Oral evidence, estimate of — 
Trial Cr>urt, estimate by, value of — Co-sharers, obliga- 
tions of, inter se. 


A purchaser at a revonue sale cannot successfully 
defend his title where the sale was brought about 
by fraud wherein the purchaser participated, [p. 696, 
col. !.] 

> The rule that a Court of Appeal should be slow to 
differ from the primary Court on a question of esti- 
mate of oral testimony cannot apply to a case where 
some important witnesses never appeared before 
the trial Judge and were examined on commission, 
while some others were for the first time examiued 
by the Appellate Court at the request of both the 
parties to the appeal [p. 694, col. 1.] 

The determination in a cause should be founded 
upon a case either to be found in the pleadings or 
involved in or consistent with the case thereby 
made and a charge of fraud must be substantially 
proved as laid, so that when one kind of fraud is 
charged, another kind of fraud cannot, upon failure 
of proof, be substituted for it. But every variance 
between pleading and proof is not fatal. The Court 
must carefully consider whether the objection is 
one of form or of substance The rulo that the 
allegations and the proof must correspond is 
intended to serve a double purpose, namely, first, to 
apprise the defendant distinctly and specifically of 
the case he is called upon to answer so that be may 
properly make his defence and may not bo taken 
by surprise, and secondly, to preserve an accurate 
record of the cause of action as a protection against 
a second proceeding formed upon the same 
allegations, [p. 606, col. 1.] 

^*t a revenue sale is brought about by 
deliberate default on the part of the agents of one 
of the co-sharers who is charged with the duty to 
deposit regularly the Government dues proportionate 
to his share, does not render inapplicable the prin- 
ciple. that duo regard must be had to the relative 
position of co-sharers in respect of the payment of 
revenue and to the need of demanding from each 
such measure of candid dealing and good faith as 
will ensure that a co-sharer is not temptod to make 
a deliberate default with a view to ousting his co- 
sharers and appropriating to himself their common 
property, [p. 695, cols. 1 & 2.] 

Fraud is an extrinsio collateral act wliioh vitiates 
the. most solemn proceedings of Courts of Justice and 
avoids all judicial acts. [p. 690, col. 1.] 

44 


Nol ’party to ’a |fraudulentl transaction can be 
allowed to derive any benefit from it and the Court 
is always reluctant to condone the fraud and to 
permit tho participants therein to retain the advant- 
ago [p 69fi, col. 1.] 

A genuine mortgage cannot be extinguished 
by a fraudulent rovenuosale. [p. 696, cols. 1 & 2.] 

Appeal against the decision of the Sub- 
ordinate Judge, Alipur, dated the 2nd April 
1917. 

Babus Pra as Ohandra M itter, Biraj Mohan 
Mozumdar, Hiralal Sanyal, Bireswar Bagchi and 
Pramothi Nath Banenee, for the Appellants. 

Babus Vic irka Nath Ohuckerbutty, Harapra • 
sad Ohatterjee, Manmatha Nath Ray and 
Earunamoy Ohose, for the Resondents. 

JUDGMENT. — The subject-matter of 

the litigation, which has culminated in this 
appeal, is a revenue paying estate bearing 
Touzi No. 2402 on the revenue-roll of the 
Collector of the 24-Perganabs. The annual 
revenue of the estate, which comprises the 
villages Atpur and Panditnagar, is 

Rs. 898-9 0. Default was made by one of the 
joint proprietors in the payment of revenue 
due on his share for the September instal- 
ment of 1914. At that time, a two-thirds 
share in the proprietary interest was vested 
in the plaintiffs and the remaining one- 
third in the father of the 4th defendant 
who, it is alleged, had granted a mortgage 
of that share to the plaintiffs. The entire 
estate was exposed for sale by the Collector 
for the reoovery of the arrears due(Rs. 26-4-8) 
and was purohased by the 1st defendant 
on the 3th Janaary 1915 for Rs 9,200. 
The father of the 4th defendant, Hemada- 
kantha Ray. in whose share the default 
had taken place, died a day or two later. 
The plaintiffs appealed to the Commissioner, 
but their appeal was dismissed on the 1st 
June 1915. On the 18th August 1915 
the plaintiffs instituted the present suit for 
declaration that the sale was illegal and 
had been brought about by fraud on the 
part of the first three defendants; they 
prayed acTordiDgly that the sale might be 
cancelled or a conveyance executed in their 
favour by the ostensible purchaser on re- 
ceipt cf the purchase money. Tbe 1st 
defendant was Satisohaudra Chatterjee, the 
auction purchaser on record. The 2nd 
defendant was Akshaykumar Chatterjee, 
alleged by the plaintiffs to have been an 
old enemy of theirs with whom they were 
at that time involved in llitigation, Thg 
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3rd defendant was bitauath Das, manager 
of Hemadakantha Ray, who was charg- 
ed with the duty to pay Government 
revenue on behalf of his master. The 
plaint asserts that these three defendants 
entered into a conspiracy and decided to 
purchase the property at the auotion sale 
in the name of the 1st defendant. The 
plaint further charges that the default was 
wilful and deliberate, made with a view 
to bring about the sale to the injury of 
the plaintiffs. The suit was defended by 
the 1st defendant alone, who filed his 
written statement on the 10th January 
1916. He repudiated all the material 
allegations contained in the plaint, denied 
the charge of conspiracy, professed com- 
plete ignorance of the alleged deliberate 
default and fraud, and claimed to be the 
sole purchaser of the property, entirely on 
his own account, at the revenue sale. 
Upon these pleadings, the issues were 
framed on the 15th January 1916; the 
fifth issue raised the fundamental question 
in the 6uit: “Was the revenue sale brought 
about by collusion and fraud on the part 
of the defendants and was it legal and 
valid?” The Subordinate Judge answered 
this question against the plaintiffs and 
dismissed the Buit. On the present appeal, 
which has been preferred by the plaint- 
iffs, the only defendant who has entered 
appearance is the auotion-purohaser Satis- 
ohandra Ohatterjee; the 2nd and 3rd 
defendants have been absent as they were 
throughout the proceedings in the Court 
below. After the appeal had been heard 
for some dayp, it beoame clear that the 
evidence of the 2nd defendant was 
necessary for the determination of the 
matters in controversy. Both the parties 
requested that be as well as bi*9 sons who 
had, according to the other evidenoe on the 
record, taken part in the transactions under 
investigation might be examined. The 
Court accordingly direoted summonses to 
issue upon Akehaykumar Chatterjee and 
his three ecds Taradas Chatterjee, 
Syamadas Chatterjee and Kalidas 
Chatterjee, and liberty was given to both 
sides to cross examine these persons. 
Akshay, Taradas and Syamadas were ex- 
amined but no questions were put to Kali- 
das. We have now to determine the points 
in dispute on the evidence taken by the 


Subordinate Judge and the Additional evi- 
dence taken in this Court upon the joint 
request of both parties. As we shall 
presently see, there is direot eonfl ct of 
oral testimony upon the fundamental 
question in issue; it is consequently neces- 
sary to ascertain the points whioh are 
either admitted or proved beyond the 
possibility of controversy and then to test 
the allegations of the witnesses by reference 
thereto. 

It is indisputable that default was deli- 
berately made by the 3rd defendant in 
the payment of Government revenue due 
on the share of his master Hemadakantha 
Ray, the predeoessor-in-interest of . Ihe 
fourth defendant. As the Subordinate 
Judge finds, the object was to injure the 
plaintiffs and the step wa9 taken in collusion 
with the 2nd defendant, who, it was 
arranged, would purchase the entire estate, 
free from incumbrances, at the revenue sale. 
There is some discrepancy in the evidence 
as to the exact proportion in which t e 
spoil was to be divided; the details of t e 
proposed distribution are, however, not very 
material for our present purpose, and we 
need only observe that the story seen 1 ® 
plausible that the 3rd defendant looked 
forward to a share for himself and another 
share for his master. The complicity of the 
2nd defendant in what the Subordinate 
Judge calls a “nefarious plan,” is proved 
beyond challenge. The oral evidence shows 
that he was approaohed long before the 
default was made, and there is unimpeaob* 
able contemporary documentary evidenoeas to 
what followed. On the day b9fore the sa e 
Taiadas, the son of the 2nd defendao 
Akshr.y, seDt the following telegram to bis 
father who at the time was at Pari: 

“Kumars Satis, Kshircda, Hemada ore 
joint proprietors of Toozi No. 2402, Maba 
Atpor, 24-Perganahs, on Ganges nsar Kidder- 
por. Hemada did not pay revenue and wi 
cause the sixteen annas Mahal to be 80 
to morrow. Hemada represents total income 
as Rs. 1,200 and requests ns to buy t e 
same in auotion within ten thousand rupees 
and sell half to him. Going out to ascertain 
faots. Wire permission.” 

This telegram was sent at 1^-45 P. 
and reached Pari at 1-30 p. ” 8 ? 
not know the exact time when it reao e 
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the addressee, bat at 3-30 p. m. Akahay des- 
patched the following reply: 

May bid ten or twelve thousand if the in- 
come is as yoa represent.” 

This message reaohed Calcutta at 4 40 
P. M. and would in due course be delivered 
to Taradas the same afternoon. What fol- 
lowed is a matter of controversy. The 
plaintiffs allege that the 3rd defendant 
Sitauath and Syamdas, another son of 
Akahay, visited the 1st defendant Satis (who 
it is asserted is distantly related to Akshay), 
apprised him of the impending sale and 
made arrangements for purchase in his name 
at the auction. The evidence on the side of 
the plaintiffs mentions another conference on 
the next morning. These conferences are, 
as might be anticipated, denied by Satie, 
and we shall presently return to the ques- 
tion, The fact remains that at the sale 
which was held by the Collector on that 
date (the 8th January 1915) bids weie 
offered by two persons only, namely, by the 
1st defendnat, Satis Chandra Chatterjee 
who was present, and by Akshay Kamar 
Chatterjee, the bids on whose behalf were 
offered by his son Syamadas The property 
was knocked down to Satis Chandra Chatter- 
jee for Rs, 9,200. 

Some weeks later, when it became known 
that the estate had been sold for arrears of 
revenue, endeavours were made by the pro- 
prietors of adjoining estates, namely, Maha- 
raja Sir Prodyot Kumar Tagore and Raja 
Kisorilal Goswami to purohase the property 
from the auction purchaser on payment of a 
substantial profit to him. That such nego- 
tiations were made we feel no doubt what- 
ever, and we shall at this stage examine 
the evidence as to what transpired at the 
time. Maharaja Tagore has been examined 
on commission and definitely asserts that he 
attempted to purohase the property from 
the auotion purchaser Satis Chandra Chatter- 
jee, to whom he sent message to this effect 
through his officer Rajendra Nath Banerjee. 
lhe Maharaja is clear that Satis Chandra 
Chatter jee oame to see him in this connection 
and said that he was unable to state any- 
thing without consulting Akshay, and his 
other partners. The wild suggestion was 
made in cross-examination that the Maharaja 
might have been imposed upon by false 
personation, but there is no indication that 
the plaintiffs were in any way oonneoted 
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with the intended purohase bythe Maharaja. 
On the other hand, the description which 
the Maharaja gives of Satis as a stoutish 
man who “stood rather uncomfortably” fits 
with the personal appearance of Satis, who 
had to be examined on commission on 
account of his malady (hydrooele ) We 
see no reason to doubt the aoouraoy of the 
testimony of the Maharaja. He is support- 
ed by Rajendra Nath Banerjee, who appears 
to be a perfectly truthful witness. He adds 
that when be pressed Satis, the latter said 
that be would have to consult with one 
or two persons who had also interest in the 
property purchased, and when pressed 
muoh took him to the house of another 
person (some Chatterjee) on that very day. 
Rajendra wailed in the carriage for sometime 
while Satis went inside the house; Satis 
returned with the news that Chatterjee 
was unwilling to part with the property. 
This evidence, if believed, unquestionably 
strengthens the oase for the plaintiffs in a 
considerable measure. The probability of 
the truth of these allegations is enhanced by 
the evidence of the negotiations for a sale to 
Raja Kisorilal Goswami. His ohief superin- 
tendent Asutosh Bhattaoharyya has been exa- 
mined on behalf of the plaintiffs. He testifies 
that attempts were made on behalf of bis mas- 
ter to purchase the property from Satis Chand- 
ra Chatterjee. At first he sent bis Muktear 
Tarapada Datta, but as the negotiations 
did not progess satisfactorily, he himself 
went to Satis in the middle of May. Satis 
stated that he would have to consult 
Akshay Chatterjee, whereupon the witness 
went to Akshay on three or four occasions. 

At first Akshay said that he would give 
his opinion after the termination of the 
proceedings before the Commissioner for can- 
cellation of the sale: later, Akshay said 
that he could sell the property for 
Rs. 50,000. The witness was prepared to 
offer Rs. 25,000 only. Asutosh approaohed 
Akshay once or twice later on, but as the 
present suit had been instituted, he was 
asked to wait till its disposal. We have 
thus the combined testimony of Maharaja 
Tagore, his offioer Rajendra Nath Banerjee, 
and Asutosh Bhattaoharyya, the ohief 
superintendent of Raja Kisorilai Goswami, 
that shortly after the sale, Satis Chandra 
Chatterjee was approaohed with a request 
to sell the property, that Satie Chandra 
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&tated that he oould not aot alone and 
had to obtain the oonsent of Aksbay Knmar 
Chatterjee, and that the latter when approach- 
ed demanded a price wbioh the intending 
purchaser was not prepared to pay. No 
intelligible theory has ever been suggested 
why men of the status which these wit- 
nesses cecnpy should conspire to invent a 
falsehocd of this description. On the other 
hand, their story seems exceedingly pro- 
bable. There is not much room for doubt 
that the property had been sold at a 
prioe very much lower than its real value. 
Jute mills had been established in the 
neighbouring localities and demand for the 
land was insistent; both Maharaja Tagore 
and Raja Goswami were willirg to pay down 
Rp. 25,000 to Rp. 30,000 for property whioh 
a few weeks earlier bad been sold free of 
all eDonmbances for Rs. 9,200 only. It 
is equally significant that in this Court 
the defendant promptly rejected an offer 
by the plaintiffs to pay double the purchase- 
money. In these circumstances, it is very 
likely that adjoining land- owners like 
Tagore and Goswami should negotiate for 
a purchase of the property and that the 
negotiations should have taken tie shape 
described by these witnesses. On the other 
hand, what is the position taken up by 
Satis and Aksbay? They completely re- 
pudiate the alleged negotiations and inter- 
views and suggest that the story is ab- 
solutely mythical. We are not prepared 
to accept their bare denial in view of 
circumstances presently to be narrated. 

It is indisputable that Aksbay was an- 
xious to purchase the property and was 
in league with the 3rd defendant. His 
son Syamadas was present at the sale 
under the instructions of his brother Taradas 
and offered bids on behalf of his father. 
It is said that this was a real ocntest 
and that by some mistake Syamadas got 
the impression that he had offered a higher 
bid than his rival Satis and consequently 
he stopped at Rs. 9,100, although his father 
was prepared to offer as much as Rs.12,000. 
It is said, on the other hand, that this 
apparent contest was in eubstanoe fictitious, 
that Satis really had not sufficent money 
at bis disposal to enable him to purohase 
the property and that the purohase was 
m ade in the name of Satis under a pre- 
ar ranged eoheme for the benefit of Aksbay, 


Satis and the 3rd defendant Sitanath. For 
the solution of the question in controversy, 
it is necessary to examine the position 
and oonduot of Satis. 

Satish Chandra Chatterjee is described 
as a habitual speculator who frequented 
the Colleotorate and used to bid at 
almost all the revenue sales. His father 
left him a considerable sum of money 
and landed property. He managed to re- 
lieve himself of both cash and land, and, 
at the time when these proceedings took 
place, was heavily involved in debt. He 
was further addioted to drinking and 
irregular habits and is spoken of by the 
Subordinate Judge as rather a dangerous 
oharaoter. It is dear from the evidence 
that, on the date of the revenue sale, he 
had no money in hand. His story ia that 
on his way to the Colleotorate, he borrowed 
a sum cf Rs. 1,000 from his cousin Tarak 
Nath Banerjee. There is some discrepancy 
in the evidenoe as to the form whioh the 
loan aotually took; the promissory note 
recites that the sum was paid to him by 
his aunt in six currency notes, one for 
Rs. 500, the other five for Rs. 100 each ; 
on the other hand, the Chalan with whioh 
the money was deposited in the Colleotorate 
mentions a ourrenoy note for Rs. 1,000, an 
entry whioh is penned through. The ex* 
planation offered by Satis for this entry is 
not quite satisfactory, but it may he 
assumed for the present that he took 
from his aunt the ourrenoy note f° r 
Rs. 1,000 when he went to the Colleotorate. 
The Chalan was undoubtedly drawn op 
at first for Rs. 1,000 and was subsequently 
changed into one for Rs. 2,300. Satis, who 
was examined first on commission, did nd 
make an attempt to explain these discre- 
pancies whioh are no doubt calculated to 
excite some suspicion. But his witnesses 
who were examined later, after the origins* 
Chalan had been prodaoed, developed the 
story that while the bids were in progress 
he realised that the money he had brought 
was insufficient to cover the amount of the 
preliminary deposit of one-fourth of the 
purobasemoney, so he went with the 
permission of the Collector to fetch more 
money. He returned with Rs. 1,500 whio 
he borrowed from his aunt. No promissory 
note, however, is produced for this amoun » 
though one is said to have been exeootea. 
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The existence of two entries in the Chalan, 
namely, an entry of Rs. 1,000 re-plaoed by 
an entry of R 3 . 2.3G0, has not, in our 
opinion, been satisfactorily explain 3 d, and 
the etory narrated by the witnesses as to 
the second loan of Rs. 1,500 is not con* 
vinoing. On the other hand, the plaintiffs 
have made the very plausible suggestion 
that there was some secret arrangement 
between Satis and Akshay as to the pro* 
portion in whioh the purchase money was 
to be contributed and that although the 
details of this scheme have not been suo- 
oessfully unravelled, the alterations in the 
Chalan point to that conclusion. We may 
here refer to an incident whioh is said to 
have happened at the close of the sale. 
It is said that there was a dispute bet* 
ween SyamadaB and Satis as to whose 
bid was the highest. Syamadas maintained 
that no bid had been offered higher than 
his, but the Collector deoided against his 
contention. That the incident did take 
plaoe need not be questioned, and the 
estimate we formed of Syamadas when 
he was examined in this Court fits in with 
the theory that he may probably have 
been under an erroneous impression as to 
whose bid was the higher; but even if 
this be assumed, it does not necessarily 
militate against the view that whatever 
appearanoss might have been preserved, 
there was no real competition at the sile. 
In this connection we must not overlook 
the statement made in cross-examination 
by Asutosh Bose, one of the Colleotor&te 
Poddars, that the impression left on his 
mind was that the three men (Sitanath, 
Satis and Syamadas) formed the same 
party and were conversing with one an* 
other at the time of bidding. Bat the 
difficulties whioh surround this part of the 
case are, if not actually enhanced, by no 
means diminished when we come to 
examine the question of the payment of 
the balance of the purchase-money. Satis 
had dearly no money at his disposal, 
though the balance, Rs. 6.900, had to be 
deposited within the date peremptorily 
prescribed by the Statute. The 6tory here 
is that Satis again raised the money by a 
loaD, this time from the Adhikaris who 
were related to him by marriage. This 
transaction is hedged round by suspioious 
circumstances; Satia executed a deed of 


agreement ti sail his anoastra 1 girlen ti 
the Adhikaris: the agrjemeat was not re- 
gistered and the garden itsslf wu unlar 
acquisition by the Calcutta Improvemant 
Trust; in other words, the agreement wis 
to oonvey property which Satis was in 
reality incompetent to transfer. The result 
was that the propsrty was not sold to his 
relations and they are alleged to have 
been re*paid out of the condensation awarded 
by the Trust. If all these circumstances 
are calculated to throw doubt on the genuine- 
ness of the successive transaction*, that 
doubt is osrtainly not removed when 
Satis solemnly tells U3 that neither before 
nor after his alleged purohase, has ha 
made any enquiry as to the estate, the 
lands comprised therein, the quantities of the 
rent paying and the rent free lands, and the 
names of holders of lands of the latter olass, 
The impression left- on our mind, upon a 
careful scrutiny of the oiroumstanoes of the 
case as disclosed in the evidence, is that 
Satis is nob the only person interested ia 
the purohase. In our opinion, there is 
good gound for the theory, advanced by 
the plaintiffs almost immediately after the 
sale in their petition of appeal to the Com- 
missioner, that Akshay Kumar Chatterjee has 
a substantial interest in the property, whioh 
was brought to sale in oonoert with him 
by the 3rd defendant and whioh he was 
manifestly anxious to capture. The story 
told by Priya Natb and Panohanan as to 
the interviews with Satis on the day 
previous to the sale and on the morning 
of that day cannot be summarily rejected 
as mythioal. There was weighty reason 
why Sitauath should enlist the co-operation 
of a man in the position of Satis. The 
impending sale was to ba effectuated by 
deliberate fraud. If Akshay purchased the 
property in his own name, the fraud would 
be easy to unravel; bis well-known enmity 
with the plaintiffs woald forthwith furnish 
a due to the whole scheme. To make 
the situation safe, an apparent stranger 
had to be secured; Satis was specially 
suitable for the purpose, as he wa9 a 
frequenter at these sales, although the num- 
ber of occasions when he successfully offered 
bids is not confirmed by independent 
evidence and has probably been exaggerated. 
No doubt, Satis and Akshay have resolute- 
ly denied that they have ever known 
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each other previously, but little reliance 
oan be placed on their tesimony. Akshay 
and his son Taradap, who were both ex- 
amined before up, produced a very un- 
favourable impression on our minds. The 
denial of all knowledge of this litigation 
by Aksbay was an obvious pretenoe and 
there can be no question that at least 
one of the notices from the Court, name- 
ly, that concerned with the injunction pro- 
ceedings, was personally served upon him. 
The attitude of Taradas in the witness- 
hex did not, we regret to 6ay, inspire 
greater confidence, and he felt very un- 
comfortable when faced with the telegram 
whioh be had admittedly sent to his 
father on the 7th January 1915. 

We have minutely sorutinised the evidence 
and considered all the circumstances of 
the case. We have not also lost sight 
of the wholesome rule that a Court of 
Appeal should be slow to differ from the 
primary Court on a question of estimate 
of oral testimony. See Lalljee Mahomed 
V. Dadabhai Jivanji Guzdar (1), where 
the oases on the point are reviewed. Here, 
however, two important witnesses never 
appeared before the trial Judge and were 
examined on commission (Maharaja Tagore 
and the defendant Satis Chandra Chatterjee), 
while three other witnesses were for the 
first time examined in our presenoe at the 
request of both the parties. [See the obser- 
vations of Lord Collins in Imdad Ahmad 
v. Pateshri Partab Narain Singh (2).] But 
we find ourselves wholly unable to accept 
the view taken by the Subordinate Judge. 
There ip, in our opinion, no reliable evidence 
in support of the theory adopted by him 
that the 2nd and 3rd defendants have in 
this litigation helped the plaintiffs against 
the 1st defendant. On the other hand it 
is plain that the first three defendants are 
jointly interested in the purohase at the 
revenue sale, although the evidence does 
not enable us to determine the exact measure 
of the advantage reaped by each of them. 
Our conclusions may be summarised as 
follows: — 

(i) That default was deliberately made 
in the payment of revenue proportionate to 

(1) 34 Ind. Cas. 807; 43 C. 883; 23 C. L. J. 190. 

(2) 6 Ind. Cas. 981; 14 C. W. N. 842; 12 Bom. L. 
R.. 419; 7 M. L. T. 414 (P. C.); 82 A 241; (19:0) AI. 
W, N. 1 18; 87 I. A. 60. 


the one third share of Hemada by Sitanath 
aoting in concert with Akshay. 

( it ) That such default was made for a 
fraudulent purpose, namely, to deprive the 
plaintiffs of their interest in the property. 

(in) That Satis was taken into confidence 
and was apprised of this scheme; the 
arrangement made was that his name should 
be used at the sale and the purchase made for 
the benefit of Akshay, Satis and Sitanath. 

(iv) That though the exaot extent of the 
advantage intended to accrue to eaoh of the 
persons concerned in this fraudulent scheme 
cannot be determined, it is highly probable 
that Sitanath intended that the property 
should not be entirely lost to his master. 

(v) That Satis has not paid the whole 
of the purohaee-money and is not the only 
pereon interested in the property. 

(vi) That after the completion of the 
sale, negotiations took place between Satis 
on the one band and neighbouring landlords 
like Tagore and Goswami on the other, 
but the transfer could not be accomplished 
without the consent of Akshay who demanded 
a higher price than what the intending 
purchasers were prepared to offer. 

The question next ariVe?, what is the 
relief to whioh the plaintiffs are entitled 
on these findings. But before we dieenss 
the point, we must refer briefly to an 
objection urged by the defendant. It has 
been contended that the plantiffs who allege 
fraud can succeed only on proof of the 
fraud as specified in the plaint and that r.o 
variation between pleading and proof oan 
be allowed. Our attention has been drawn 
to the circumstances that while in the 
plaint it is asserted that the 3rd defendant 
committed the fraud, it is stated by ecme 
of the witnesses (Priyanath and Panobanan) 
that Hemada himself was also a party to 
the fraud. On a comparison of the allegations 
in the plaint with the stories as narrated 
by the witnesses, it transpires, however, 
that there is no variation upon one funda- 
mental point, namely, that the fraud was 
effectuated by Sitanath; it is not very 
material whether Sitanath intended to benefit 
or injure his master and whether he acted 
as he did with the knowledge and concur- 
rence of Hemada, Whatever divergence there 
may be upon this latter point, the faot remains 
that, as narrated by Priyanath, as early 
as June or July 1914 Sitanath with Priya- 
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nftth approached Akshay and it was arranged 
that the property should be brought to 
sale and purchased in the name of Akshay. 
It oannot thus be seriously maintained 
that there has been an infringement of 
the rule formulated by Lord Westbury 
in Eshenchunder Singh v. Shamachurn 
Bhutto (3) and by Sir Barnes Peaoook in 
Mylapore v. Yeo Kay (4) that the 
determination in a oauee should be founded 
upon a oase either to be found in the 
pleadings or iuvolved in or consistent with 
the oase thereby made; nor can it be 
suggested that there has been any violation 
of the elementary rule of procedure laid 
down by Sir Barnes Peaoook in Abdool Boosein 
v. Charles Agnew Turner (5) that a obarge 
of fraud must be substantially proved as 
laid, so that when one kind of fraud is 
oharged, another kind of fraud oannot, upon 
failure of proof, be substituted for it. We 
must further bear in mind that every 
varianoe between pleading and proof is not 
fatal: the Court must carefully consider whe- 
ther, in the words of the Judicial Committee 
in Radha Mohun v. Jadoomonee Dossee (6), the 
objection is one of form or of substance. 
The rule that tho allegations and the proof 
must correspond is intended to serve a 
double purpose, namely, first, to apprise 
the defendant distinctly and speoinoally of 
the oase he h oalled upon to answer, so 
that he may properly make his defence and 
may Dot be taken by surprise, and, seoondly, 
to preserve an accurate record of the cause 
of action as a protection against a second pro- 
ceeding founded upon the same allegations. 
Tested from these points of view, the objeo- 
tion urged by the defendant proves to be 
groundless. 

The question now requires consideration, 
can the purchaser, in view of the fraud 
whereby the sale has been brought aboat 
and wherein he has participated successfully, 
defend his title. We are of opinion that 
the answer must be in the negative. No 
doubt, the sale now impeached was brought 
about by deliberate default on the part of 
the agent of one of the oo sharers who was 

(3) 11 M. I. A. 7; 6 W. R. P.0.67; 2 Ind. Jur. 
(n. s.) 7; 2 Bar. P. C. J. 209; 20 E. R. 3. 

(4) 14 I. A. 168 (P.O.>; 14 0. 801; 6 Sar. P. C. J. 60. 

(6) 141. A. Ill; 11 B. 620 (P. 0.), 5 Sar. P. 0. J. 

26. 

(6) 28 W. R. 869; 3 Sar. P. 0, J. 482. 


oharged with the duty to deposit regularly the 
Government dues proportionate to his share. 
This oirourastanoe does not, in our judg- 
ment, render inapplicable the principle 
enunoiated by the Judicial Committee in 
the oase of Deonandan Prasad v. Janki 
Singh (7), where their Lordships formulated 
the valuable doctrine that due regard must 
be had to the relative position of co-sharers 
in respeot of the payment of revenue and 
to the need of demanding from each euoh 
measure of candid dealing and good faith as 
will ensure that a oo-shareris not tempted to 
make a deliberate default with a view to 
ousting his oo-sharers and appropriating to 
himself their common property. This over, 
ruled the contrary opinion expressed in Doorga 
Singh v, Sheo Pershad Singh (8) and affirmed 
the principle recognised in a series of later 
decisions [ Faizur Rahaman v. A aimuna 
Rhatun (9), Ram Prosad Singh v. Pawan Singh 
(10), Janki Singh v. Debi Kandan Prasad (11), 
RarsndraLal Roy v. Purm Chandra Ohaitsrjee 
(12)]. This view coincides with thatadopted 
in the Courts of the United States regarding 
the mutual relation of joint tenants and the 
acquisition by one of them of an interest 
in joint property by purchase at a public 
sale for reoovsry of State dus9 deliberately 
withheld (Bhokwell on Tax Titles, seotion 
571, Blaok on Tax Title?, seotion 2*2, Freeman 
on Co tenancy, seotion 158). In the oase 
before us, the position of the purchaser is 
open to successful attack from another 
quarter. The sale here is collusive in the 
sense that the purchaser was pre arranged. 
The parties decided to utilize the stringent 
provisions of the revenue laws (framed for 
the speedy realisation of Government dues) 
for the accomplishment of their private 
fraudulent object. They put the machinery 
of the State in operation to cause injury 
to the plaintiffs and seleoted in advance 
the purchaser who was to hold the property 
for the benefit of himself and of his par- 
ticipators in the fraud. In euoh oiroum- 

(7) 39 Ind. Ca9. 346; 25 C. L. J. 269, 15 A. L. J. 
154; 32 M L. J. 206; 21 C. W. N. 473; 1 P. L. VV. 
294; (1917) M W. N. 254; 21 M. L. T. 240; 5 L. W. 
526; 19 Born. L. R. 410; 44 C. 673; 44 I, A. 30 (P. C ). 

(5) 16 C. 194. 

(9; 20 Ind Cas. 510; 18 C. L. J. Ill- J 7 C. W. N. 
1233. 

(1C 21 Ind. Cas. 354 ; 18 C. L. J. 97. 

(ID 7 Ind. Cas. 772; 15 C. W. N. 776. 

(12) 14 Ind. Cas. 368; 15 C. L. J. 132. 
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stances, as the Judioial Committee observed 
in Nawab Sidhee Nutur Ally Khan v. Rajah 
Ooicodhyaram Khan (13) the Court will strip 
off all disguises from a case of fraud and 
look at the transaction as it really is, 
because “fraud is an extrinsic collateral act 
which vitiates the most solemn proceedings 
of Courts of Justice, and, in the words of 
Lord Coke, avoids all judiaial acts, eoolesi- 
astioal or temporal.” In oases of this 
character, the Court holds that the sale 
has no higher effect than a private aliena- 
tion, and the purchaser who has taken with 
notice of or is implicated in the fraud 
is compelled to re-oonvey the property to 
the rightful owners. This is plainly a rule 
of honesty and fair dealing; no party to a 
fraudulent transaction can be allowed to 
derive any benefit from it, and the Court 
is always reluctant to oondone the fraud 
and to permit the participants therein to 
retain the advantage. Numerous instances 
of the application of this dootrine are to 
he found in our reports [ Chunder Nath 
Ohotodhry v. Tiithanund Thakoor (14), 
Sreenath Qhose v. Huronath Butt Chew- 
dhury (15), Kishore Chunder Sein v. Rally 
Kinkur Paul Chcwdhry (16), Harendra Lai 
Roy v, Solimuilah (17), TJma Oharan 
Mandal v. Mtdnapore Zemindary Co. (lfc)]. 
Consequently, in the oase before us, the 
1st defendant must he direoted to exeonte 
a reconveyance in favour of the plaintiffs. 
This direction, however, can take effeot only 
in respect of the two thirds share owned by 
the plaintiffs, and oannot he legitimately 
extended to the one-third share owned by 
the 4th defendant. The representative 
of Hemada did not join as a plaintiff in 
this suit; Bhe did not get herself transferred 
to the category of plaintiffs: nor did she, 
when the suit was dismissed by the Sub- 
ordinate Judge, join in this appeal. The 
1st defendant will consequently hold that 
one-third share, subject, however, to the 
olaim, if aDy, of the plaintiffs under the 
alleged mortgage of the 24th July 1908. 
That mortgage, assuming it represents a 

( 18 ) 10 M. I. A. 540 at p. 567; 5 W. B. P. C. 83; 1 
Seth. P. 0. J. 086; 2 Sar. P- C. J. 198; 19 E. B. 1070. 

(14) 8 0. 604; 2 C. L. B. 147. 

(16) 18 W. B. 240; 9 B. L. B. 220, 

(10) 20 W. B. 338. 

(17) 7 Ind. Cas. 21; 12 0. L. J.886. 

(18) 20 Ind. Cas. 182; *0 C. L. J, 11; 19 C. W. N. 

270. 


real transaction, oannot be deemed to have 
been extinguished by the fraudulent sale, 
but the mortgage decree of the 4th Decem- 
ber 1915 oannot be treated as oonolnsive 
against the 1st defendant, as he was not 
made a party to the mortgage suit, whioh 
was instituted on the 18th August 1915, 
after the revenue sale certificate had been 
granted to him on the 10th July 1915. 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 
set aside. The suit is decreed in respeot 
of a two-thirds share of the estate sold on 
the 8th January 1915. The 1st defendant 
is direoted to execute a oonveyanoe with 
regard to this share in favour of the 
plaintiffs on payment of a proportionate share 
of the purohaee-moDey, i e. t Rs. 6,133-5-4. 
The plaintiffs, we understand, have not 
yet withdrawn from the Colleotorate 
their share of the surplus sale proceeds. 
The entire sum in deposit in the Colleoto- 
rate will accordingly be transferred to the 
Court of the Subordinate Judge to be dealt 
with by him under this judgment. The 
plaintiffs undertake to bring into Court aDy 
additional sum which, taken together with 
their share of the surplus sale- proceeds so 
brought in, may be required to make up 
the sum of Rs. 6, 133-5*4. The time within 
whioh the additional sum is to be deposited 
will be fixed by the Subordinate Judge. 

The deoree will further declare that the 
1st defendant will hold the remaining 
one third share in the estate, subject to the 
dues, if aDy, of the plaintiffs under the 
mortgage of 24th July 1908. The plaint- 
iffs are entitled to recover their costs both 
here and in the Court below from the first 
three defendants. The amount of Court-fees 
and hearing fees will be calculated only 
on two- thirds of the value of the suit and 
appeal. 

Appeal allowed. 


6 97 


y o)t L v] INDIAN OASES, 

KANDREGULA ANANTHA RAO V. KAXDJKONDA 8URATTA. 


MADRAS HIGH COURT. 

Second Civil Appeal No. -10 op 1919. 

December 9, 1919. 

Present Mr. Justice Spencer and 
Mr. Justice Krisbnan. 
KANDREGULA ANANTHA RAO 
PANTULU — Plaintiff — Appellant 

versus 

KANDIKONDA SURAYYA and another 
—Defendants Nos. 1 and 2 — Respondents. 

Contract Act (IX oj 1872;, ss. 64, 0'S- Contract , 
breach ol— Receipt for money advanced written on 
same piece of paper as contract-Matcrial alterations 
in contract-Damages, suit for, not maintainable— 
Advance , right to recover. 


JUDGMENT. 

Spencer, J. — I cannot agree with the 
learned Subordinate Judge in his view 
that the plaintiff is debarred from reoover. 
ing the advance made by him for the 
mere reason that Exhibit A (the oontraot 
deed) and Exhibit A (1), in whioh the 
reoeipt of the advance was acknowledged, 
were written on the same pieoe of paper 
and that a material alteration of one woold 
affeot the other with the taint of fraud. 

In my opinion the defendant is bound 
to refund any advanoe taken by him, 
whether the oontraot is void or voidable 
and resoinded. In one oase seofcion 65 of 


The fact that a receipt acknowledging an advance 
in respect of a contract is written on the same 
piece of paper as the contract and the latter is not 
enforceable owing to material alterations made in 
it by one party without the knowledge and consent 
of the other, does not disentitle the person making 
the advance from recovering it by means of a suit, 
although a suit for damages for non-performance of 
the contract is not maintainable. 

Second appeal against the deoree of 
the Court of the Additional Temporary 
Subordinate Judge, Rajahmundry, in 
Appeal Suit No. 27 of 1918 (Appeal Suit 
No. 63 of 1918 of the District Court, 
Godaveri, at Rajahmundry), preferred against 
the deoree of the Court of the Additional 
Distriot Munsif, Rajahmundry, in Original 

Suit No. 477 of 1916. 


the Contract Act applies, in the other 
seotion 64. 

There is no question cow of performing 
the oontraot. First defendant does not want 
to perform it and he may be treated as 
having resoinded it, as he set up in his 
written statement another arrangement by 
whioh the original oontraot had been super- 
seded. In fact tbe 1st defendant in 
his written statement, paragraph 10, did 
not deny his liability to refund the advanoe 
of Rs. 1,200, but be alleged that satisfaction 
had been given a9 regards Rs. 500 and 
that only Rs. 700 remained to be paid. 

As for the olaim for damages for non- 
performance of the oontraot on the point 
of law, whioh is whether a plaintiff who 


FACTS appear from the judgment. 

Mr. P. Karayanamurthy, for the Appellant. 

"Whatever may be said as to the appellant’s 

right to reoover damages, he is oertainly 
entitled to a refund of the amount advanced, 
its., Rs. 1,200. The right oannot be negatived 
by the mere faot that it was mentioned in the 
same dooument whioh contained the other 
terms of the oontraot. Tbe re payment of 
the advanoe is not claimed by way of 
enforcement of the oontraot. The plaintiff 
is entitled to treat the oontraot as void 
under seotion 65 of the Contract Act. 

Mr. N. Rama Raw, for the Respondents.— 
If the document oontaining the terms of the 
oontraot between the parties is invalid and 
incapable of enforcement, it is invalid in its 
entirety. The advanoe is mentioned in the 
dooument and if it is a reoeipt, the reoeipt 
is also invalid on the same grounds which 
render^ the dooument invalid. The plaintiff 
oannot rely on the dooument to get back the 
advance, 


has made a material alteration in an instru- 
ment oontaining a oontraot oan reoover any 
amount under it, I think we should follow 
Chitturi Surayya v. Boddu Ramayya (1), 
Qour Chandra Das v. T rasmna Kumar Chandra 
(2) and the case of Powell v. Duett (3). 

In faot Mr. Narayanamurthi conceded 
after some argument that as the terms of 
the oontraot were embodied in Exhibit A, 
be was not entitled to recover damages 
independently of this document. 

The only question then left was as to 
the appellant’s (plaintiff’s) right to re. 
cover the advanoe of Rs. 1,200, and this must 
be found for the appellant on tbe strength 
of 1st defendant’s admission and the reasons 
given above. 

The result will be that the appeal will 
be allowed with proportionate oosts in this 

(1) 28 Ind. Cas. 67j (1915) M. W. N. 160; 17 M. L. 
T. 160. 

(2) 38 O. 812j 3 O. L. J. 3fi3; 10 C. W. N. 783 

(3) (1612) 104 E. R. 755; 16 East 20; 13 R, R.’ 368, 
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and the lower Appellate Court on this 
part of the plaintiff’s olaim and the desree 
of the District Munsif will be restored 
against 1st respondent and the second 
appeal dismissed with costs against 2nd 
respondent, who, it is oonoeded, has been 
unnecessarily made a party to this appeal. 

Kri8HNAN, J. — I accept the finding of the 
lower Court that the written oontraot 
Exhibit A has been materially altered by 
the plaintiff without the knowledge and 
consent of the Ist defendant, the other party 
to it. On that finding we must hold that 
plaintiff is not entitled to enforce that 
oontraot: see Powell v. Divett (3), and 
that his suit, so far as it is for damages, 
was rightly dismissed as it would be 
enforcing the oontraot to give him such 
damages. 

It is, however, argued that plaintiff is 
nevertheless entitled to repayment of the 
Rs. 1,2C0 paid by him as an advance to 
the 1st defendant and the olaim is made 
under section 64 or 65 of the Contract Aot. The 
view of the lower Appellate Court that 
Exhibit A (1), .the reoeipt given 
for the money, is also rendered in v . lid by 
the alteration in Exhibit A does not seem 
to me to be supportable. It is only a 
reoeipt for the money paid. If the repay- 
ment of that money is claimed by way 
of enforcement of the oontraot, no 

doubt plaintiff will be met by the objection 
based on its material alteration. But it is 
not so olaimed. The lower Courts have 

found that the 1st defendant did not 
perform the oontraot but on the other hand be 
committed breach of it. Though plaintiff 
cannot take advantage of the breach 
to olaim damages, he is not pre 

eluded from relying upon it and treating 
the oontraot as having become void under 
seotion 65 and requiring the defendant to 
repay the money advanced to him. Illustra- 
tion (c) of seotion 65 seems to indicate that the 
seotion is meant to apply also to cases where 
one party breaks a oontraot and the other 
party, in consequence of it, reeoinds it. The 
material alteration, though it prevents plaint- 
iff from enforcing the oontraot, dees not 
seem to prevent him from rescinding it. 
No authority has been oited to show that 
it does. On the other hand the ruling in 
Chitturi Surayya v. Bodiu Ramayya (l) 
would seem to support the view that the 


money advanced could be olaimed back. 
Plaintiff would, therefore, be entitled to be 
paid back the Rs. 1,200 that he paid. 

The second appeal, so far as it stands 
against the 2nd respondent, is not pressed. 
I would, therefore, allow the seoond appeal 
against the 1st respondent and reversing 
the decree of the Subordinate Judge restore 
that of the District Munsif. Plaintiff will 
pay and receive proportionate oosts so far 
as the 1 st respondent is concerned in this 
and the lower Appellate Court. 

The seoond appeal is dismissed with 
oosts against the 2nd respondent. 
m. c. p. 

Appeal allowed in part . 


LAHORE HIGH COURT. 

First Civil Appeal No. 1024 op 1916. 

Maroh 15, 1920. 

f resent: Mr, Justioe L?Rossignol and 
Mr. Justioe Broadway. 

Musammat BHAGWATI — Pliintifp 

— Appellint 
versus 

Musammat CHAOLI and another— 
Defendants — Respondents. 

Transfer of Property Act (IV of 1882J, ss 6, 43, 
scope of -Transfer by expectant heir of chance of succes- 
sion -Mortgage of reversionary rights— Mortgagor's 
subsequent succession to property, effect o/-Parda- 

nashin lady, document executed by, when can be 
enforced . 

An expectant heir, who transfers a portion of the 
property included in the succession which he 
expects does transfer his chance of succession so 

[p fa/col 2 ] rti ° n ° f the P ro P 0rfc y is concerned. 

Section 6 of the Transfer of Property Act does 
not p r°lu bit the transfer of a spes successions. All 
a 1 provides is that such a transfer cannot be 
made for the reason that a spes successions is not 
proper y and, therefore, the execution of a document 
purpor ing to transfer the spes succession is purports 

to transfer property which does not exist, [p. 701, 
col. 2; p. 702, col 1 .] 

. In to bring a transaction within the scope 
of section 43 of the Transfer of Property Act it 
is no neoessary that the representation made by 
the transferor should be false: it is sufficient that his 
representation should be erroneous, [p. 70?, col. 2.] 
B. sued C the mother of her deceased husband H . 9 
for recovery of a certain amount with interest 
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Beoured by a mortgage executed by C. in favour of H , 
hypothecating her reversionary rights in her father’s 
property and undertaking to repay tho mortgago* 
dobt as soon as she should obtain possession of tho 
property. In addition to other pleas about con- 
sideration, oto., it wa« urged on behnlf of the defend- 
ant that the mortgago was void inasmuch as at 
the time of its exeoution, 0. was not in possession 
of tho property but had with regard to it merely 
a spes successions. It appeared that subsequent to 
the execution of the deed of mortgage C. succeeded 
to the property and obtained possession: 

Held , (1) that the document executed by C., 
inasmuch as it was a mortgage of property which 
did not exist at the time, was inoperative as a 
conveyance but was operative as an executory 
agreement which attached to the property the 
moment it was acquired by the mortgagor; [p. 70?, 


ool. 2.1 , , 

(2) that as C.’s title in tho propeity had becomo 

oomplete, she was bound to satisfy the plaintiff’s 

claim, [p. 703, col. 1,] T i 

Surendranath Hey v. Rajmdar Chandra, 43 Ind. 

Cas. 740; 27 0. L. J. 289, followed. 

Achhan Kuar v. Thakur Das, 17 A. 125; A. W. N. 
(1895) 24, Nund Kishore Lai v. Kancc Ram Teicary, 29 
0 355- 6 C. W. N. 396, Eargavmn Magan v. Baijnath 
Das, 4 Ind. Cas. 144; 32 A. 68; 7 A. L. J .11, Bhagan 
v. ifunnu, 13 Ind. Cas. 495; 15 O. C. 12?, distm- 


^ When a person with a defective title purports and 
intends to mortgage property, any interest subse- 
quently acquired by him in that property is avail- 
able in equity to make the mortgago effectual, 

even though the defect in the title is apparent on 

the face of the document, [p. 702, co\ 2.] 

King, Ex parte, King, In re (1876)2 Ch. D. 256; 
46 L. J. Bk. 109; 84 L. T. 46P; 21 W. B. 559, followed. 

In ordor to enforce a document executed by a 
pardanashin lady, all that is necessary is to convince 
the Court that the transaction was a fair one and 
that tho lady understood tho act to which she was 
subscribing, [p- 700, col. 1.] 

First appeal from the decree of the Somor 
Subordinate Judge, Delhi, dated the 15th 
Maroh 1916, dismissing the plaintiff’s suit 


with costs. 

The Hon’ble Pandit 8heo N drain, Mr. 
Oullu Ram and Lala Moti Sagar , R. S., for 
the Appellant. 

Bakhahi Teh Ohand and Lala Jagan Nath, 
for the Respondents. 


JUDGMENT.— This appeal arises oat of 
a suit brought by Musammat Bhagwati 
against Musammat Chaoli, the mother of 
the plaintiff’s deceased husband, Har 
Parshad. The suit was for the recovery of 
Rs. 4.500 principal and Rs. 5,250 interest 

secured by a mortgage executed by M usanmat 
Ohaoli in favour of her son Hvr Prashad 
on the 20th October 1905. The mortgage 
or rather deed of hypothecation recites 
that the executant had been foroed into 


litigation with her step mother over the 
administration of the property left by the 
executant’s father, that hereon Har Parshad 
had conducted the litigation on her behalf 
and had met expenses thereof, so that after 
adjustment of the account between them 
Rs. 4,000 principal and Rs. 5C0 interest were 
found due to him and the executant accord* 
iDgly hypothecated her rights, ». e., her 
reversionary rights, in her father’s property, 
and undertook tore-pay the mortgage debt 
as soon as she should obtain possession of the 
property, i. e. t on the death of her step- 
mother. The defence pleas were that the 
deed was fictitious and without consideration 
and had not been consciously exeonted by 
the defendant. Farther that as the defend- 
ant was not at the time in possession of the 
property bat had with regard to it merely a 
spes successions, the mortgage was void. 

The Court below has dismissed the suit, 
on the grounds that the deed of mortgage 
is in any case void as at the time of itfl 
exeoution the defendant was merely a 
reversioner with an expectation of suooes< 
sion and that 6uoh a transfer is prohibited 
by section 6 of the Transfer of Property Act, 
and it farther finds that the defendant was 
a pardanashin lady and that it has not been 
established that the nature of the doonment 
had been explained to her, or that she had 
any independent advioe in the matter. 

The first argument before this Court is 
that though admittedly the transfer of bis 
right by an expaotant does not confer on the 
transferee any right in puv.enti, yet if the ex- 
peotant subsequently aeqaires that right, 
the dsfect in the transfer is cured, and 
reference is made to seotion 43 of the Trans- 
fer of Property Act, The second argument 
employed is that the transaction under con- 
sideration is not such as is contemplated by 
6eotion 6 (a) of the Transfer of Property 
Aot inasmuch as what was transferred was 
not the ohanoe of succession to the estate, 
for the transaction was a mere mortgage and 
not a transfer of the right of succession, as 
the right of succession remained with the 
defendant and she has in fact subsequently 
succeeded to the property left by her father. 

With regard to the contentions that 
consideration for the mortgage had not been 
established, that it had not been shown that 
the provisions of the mortgage-deed were not 
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thoroughly explained to Musammat Chaoli 
and that she had no independent advioe in 
the matter, it i3 retorted that the doonment 
is of a simple nature, that it is an admitted 
fact that Musammat Chaoli did proseoute 
litigation against her step-mother Musammat 
Bhoi, that there is evidenoe on the record that 
approximately Rs. 4,000 were expended in 
that litigation and that that sum, having 
regard to the duration of that litigation, was 
quite a moderate sum to expend. Further it 
is pointed oat from oopies of letters on the 
record that after the execution of this 
mortgage the defendant Musammat Chaoli 
reoogmzjd that a burden of debt lay 

upon her property and that interest on that 

debt was aoorning. 

We shall first deal with the question of 
execution of and consideration for the 
mortgage-deed, and on this point we think 
the appeal must succeed. Much has been 
said of what it is neoessary for the 
plaintiff to establish when be seeks to 
enforce a doonment which has been executed 
by a pardanashin lady; but no rule of 
general applicability can be laid down, 
each case must be decided with reference to 
its own faots and all that is neoessary is 
to convince the Court that the transaction 
was a fair one and that the lady under- 
stood the act to which she was subscribing. 
Now the suit against Musammat Bhoi was 
instituted in August 1900. It was dismissed 
in July 1901 by the first Court but was 
appealed to this Court in 1904 and was 
finally deoided in 1907. Throughout that 
litigation in all the Courts Counsel of 
high standing were engaged on behalf of 
Musammat Chaoli and the following fees 
appear to us to have been paid, Rs. £,00 to 
Piare Lai, Rs. £00 to Kirkpatriok, R 3 . 250 to 
Madan Copal in the Delhi Courts and Rs. 350 
toShadiLal. All these four items aggre- 
gate Rs. 1,600. In addition Ri. 220 were 
expended on printing the appeal in this 
Court, Rs. 20 per mensem were paid to 
an agent Piare Lai and in addition there 
were subsistence and travelling expenses 
for witnesses, so that it appears to us 
that Rs. 4,000 is a very fair estimate 
of what the litigation really did cost, and 
therefore, if Har Parshad, the son of 
Musammat Chaoli, bore the costs of the 
litigation out of bis own funds, there 
appears to us to be no oause for cavil 


regarding the amount oharged upon the 
property. 

The next point is whether Har Parshad 
expended this amount out of his own 
funds or whether they were provided by 
Musammat Chaoli. Now Musammat Chaoli’s 
husband appears to have been an employee 
on small pay and to have died many 
years before the inoeption of this litigation. 
There are some vague assertions that 
Musammat Chaoli eold her ornaments and 
so provided funds, but with the exception 
of one witness Gattu Mai, who stated that 
in 1901 Har Parshad sold a neoklaoe, 
there is no definite evidenoe that funds 
were obtained for this litigation by the 
sale of jewellery and even Gattu Mai is 
unable to say to whom the necklace 
really belonged. On the other hand, there 
is no evidenoe to show from what source 
Har Parshad obtained the money, but 
admittedly at the time he held a fairly 
lucrative post in Indore State, fle is now 
dead and his widow, the plaintiff, is 
probably not conversant with the manner 
in which her husband conducted his 
affairs, it is noteworthy that the defendant 
Musammat Chaoli has not gone into the 
witness box. She has not explained 
whence she obtained the large sum that 
must have been expended upon the litiga- 
tion, and the letters (printed at pages 13-16 
of the paper book) which we are satisfied 
were written on her behalf to her son 
Har Parshad, indicate that she and Har 
Parshad were on the best of terms and 
that she recognised that her estate was 
encumbered with debt on which interest 
was accruing. 

This failure of the defendant to place 
herself in the witnsss-box is a serious 
weakness in her ease. It is true that she 
is an old woman, but it was her duty to 
show not only that she provided the 
sinews of war for the litigation against 
Musammat Bhoi, but also to detail the 
manner in which she was induced by 
misrepresentation to execute the mortgage- 
deed. In her pleas she suggests that Har 
Parshad secured the execution of this 
document by giving her to understand 
that it was some document requiied for the 
conduct of the litigation, but this is a very 
improbable story, inasmuoh as at the time 
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o! the execution of the dooament the 
litigation had oome to a term. Farther 
the dooament was registered at the ?ery 
house of Musammat Ohaoli. It was attested 
by several witnesses, of whom two have 
been produced. Of these one is Chuona 
Mai, the grandson of Musammat Cbaoli, 
who at that time appears to have been 
regarded by all parties as an heir of 
Musammat Ohaoli. It is trae that aooord- 
ing to the striot Hindu Law, inasmuch as 
his father predeceased Musimmat Bhoi 
and the right of representation does not 
exist under Hindu Law, Chunna Mai i9 
not an heir, but it is hard to avoid the 
oonolusion, from certain remarks appearing 
in the letters above referred to, that all 
the members of the family at that time 
regarded Chunna Mai as an heir. It must 
be presumed farther that the Sub Registrar 
oarried out his duties in aocordanoe with law 
and satisfied himself that Musammat Ohaoli 
understood the contents of the dooament that 
she admitted, so that although the evidenoe 
is Dot very dear that the contents of the 
document were explained to the executant, 
all the surrounding oiroumstanoes indicate that 
she was thoroughly aware of the nature and 
of the provisions of the dooument in suit. 
Stress has been laid upon the fact that 
although Har Parshad lived in 1913, he 
did not sue upon the dooument in suit 
during his lifetime. In this delay of his 
we can see nothing sinister. He was 
aware that his mother did not possess any 
ready money. His debt was secure and 
his funds were earning interest, so that 
there was no particular reason why he should 
demand repayment of the debt so long 
as his mother lived and until it became 
necessary for him to partition the heri- 
tage with his oo-heirs. For the foregoing 
reasons we hold it as established that Mu- 
sammat Ohaoli was able to take sufficient 
interest in her affairs in spite of the fact 
that she was a pardanashtn lady and that 
Har Parshad expended some Rs. 4,000 over 
the litigation against Musammat Bhoi. Far- 
ther that Musammat Ohaoli fully understood 
the nature of the document upon which 
this suit is based. 

Turning now to the legal question in 
the case we have to consider whether sec- 
tion 6 of the Transfer of Property Act 
ip fatal to the suit and whether the 


plaintiff is not entitled to a relief on 
equitable grounds. The Court below has 
held that inasmuoh as Musammat Bhoi was 
alive in 1905, the date of the execution 
of the hypothecation deed, all that Mus- 
ammat Ohaoli had to oonvey was a mere 
spes surcessionis or chance of succession 
in the hypothecated property and that 
the transfer was a nullity and has no effect 
in law. It referred to Achhan Euar v. 
Thakur Das (1), Nund Kishore Lai v. Kanee 
Ram Tewary ('2), Haryawan Mayan v. Baij 
Nath Das (3), Sumsuddin v Abdul Eusein (4) 
and Bhagan v. Munnu (5). 

The learned Counsel for the appellant has 
conoeded that the transfer of a right in 
expeotancy does not convey aDy right in 
p uesenti, but has contended that if the exe- 
cutant of such a transfer subsequently ac- 
quires title, the defeot in the transfer is 
made good; that in any case if the trans- 
fer of a chance of suooession is invalid, it 
is still tantamount to a oontraotof trans- 
fer as soon as the expectanoy develops 
into actual title and should be treated as 
snob; that as a matter of faot the trans- 
fer by Musammat Ohaoli was not the trans- 
fer of a chance of suocessioD, inasmuch 
as the transaction purported to be a mere 
mortgage whioh did not transfer the title 
and that as a matter of fact Musammat 
Ohaoli, in spite of the execution of the 
dooument, had obtained the succession. 
Counsel elaborated this latter argument by 
adding that a suooession connoted a whole 
bundle of rights and that if the property 
comprised in the suooession was transfer- 
ed piecemeal, that transfer could not be 
regarded as one of suooession. This argu- 
ment was lukewarmly advanced and we 
have no hesitation in holding that an 
expeotant heir, who transfers a portion of 
the property included in the suooession 
whioh he expects, does transfer his ohaDoe 
of succession so far as that portion of 
the property is conoerned. 

Section 6 of the Transfer of Property 
Act does not, however, in our opinion, pro- 
hibit the transfer of a spes suceessiont's. All 

(1) 17 A. 125; A. W. N. (1895) 24. 

(2) 29 C. 366; 6 O. W. N. 395. 

(3) 4 Ind Cqs. 144; 32 A. 88; 7 A. L. J. 11 

(4) 31 B. 165; 3 Bom. L. R. 781. 

(5) 13 Iud. Caa. 496; 15 O. C, 122. 
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that it provides is that snob a transfer 
oannot be made, for the reason that a 
spes successions is not property and, therefore, 
the execution of a document purporting to 
transfer the spes successions purports to trans- 
fer property whioh does not exist. Further- 
more, it must be remembered that though 
the principles of the Transfer of Property 
Aot are binding upon the Courts of the 
Punjab, the Aot itself with its teohnioalities 
has no foroe as suoh in the Proviaoe; and 
the learned Counsel for the appellant has 
urged that the principles of seotion 43 of 
that Aot apply to this case. That seotion 
provides that where a person erroneously 
represents that he is authorised to transfer 
oertain immoveable property and professes to 
transfer suoh property for consideration, 
suoh transfer shall operate on any interest 
whioh the transferor may acquire in suoh 
property at any time during whioh the 
oontraot of transfer still subsists. A similar 
provision is to be found in seotion 18 of the 
Specific Relief Aot, but that eeotion oonsiders 
only the oases of sales and leases and not 
that of mortgages, and that omission is no 
doubt due to the oiroumstanoe that no one 
oan be forced to borrow money. 

It remains now to consider whether in 
the oases oited by the lower Court or in the 
deoisions oited at the Bar of this Court, 
there is anything fatal to the contentions of 
the appellant. Achhan Kuar v. Tha'tur Das 
(1) does inolude a finding that interest in 
expectancy oannot be transferred, but the 
oase was decided on other grounds whioh 
affected the merits of the oase. In Nund 
Kishore Lai v. Kanee Ram Ternary (2) the 
same proposition of law was accepted, but 
the dispute in that suit was not between 
the mortgagor and the mortgagee, but 
between the mortgagee and a subsequent 
bona fide purchaser for value of the mortga- 
gor’s rights, so that the oa9e offered no 
scope for equitable treatment of the mort- 
gagor’s claims. In Hargawan Magan v. 
Baij Nath Das (3) at the time of the suit the 
transferee of the right of expeotanoy had died 
and the transferor had recovered his rights 
as the heir of the transferee, so that this 
decision is of no help in this matter. Bhagan 
v. Munnu (5) is a deoision in which it was 
held that an agreement with a oontraot 
purporting to transfer property whioh is 
inoapable of transfer was not enforcible and 


the question whether the plaintiff in that 
oase was entitled to any equitable relief was 
not raised. In Oajadhar Singh v. Kandkaya 
Bukhsh (6) it was held that a deed of 
agreement by whioh a reversioner agreed to 
give a share in the property on the estate 
falling into his possession was not one falling 
within the purview of seotion C of the 
Transfer of Property Aot, inasmuch as the 
deed did not purport to be a transfer in 
prxsenti of the reversionary right, but was 
merely an agreement to oonvey the property 
in future. The facts of that oase so far 
resemble the facts of the oa 9 e now before 
us that although Musammat Chaoli did 
pirport to transfer her interest by way 
of hypotheoaticn in prcesenti, she stipulated 
that she should not be liable to pay 
the mortgage debt until the property fell 
into her possession. Surendranath Dey v. 
Rajindra Chandra (7) ig a deoision 
whioh ig completely in favour of the ap- 
pellant s contentions, for it was held 
therein that a mortgage of non-existent 
property, though inoperative as a conveyance, 
is operative as an executory agreement whioh 
attaches to the property the moment it is 
acquired by the mortgagor and in equity 
transfers the beneficial interest to the 
mortgagee without any fresh aot done by the 
mortgagor in confirmation of the mortgage; 
and reference is therein made to Holroyd 
v. Marshall (8) and Collyer v. Isaacs (9). 
In King, Hx parte ; King, In re (10) it wasbeld 
that if an assignor with a defective title 
purports and intends to assign property for 
value, any interest subsequently acquired 
by him in that property is available in 
equity to maks the assignment effectual, 
even though the defect in the title is 
apparent on the faoe of the assignment. 

Now in order to oomply with the condi- 
tions of seotion 43 of the Transfer of Pro- 
perty Aot it is not necessary that a re- 
presentation made by the transferor should 
be false; it is sufficient that his representation 
should be erroneous; it is highly probable 

(6) 9 Ind. Caa. 243. 

(7) 43 Ind. Cas. 740; 27 0. L. J. 2S9. 

(8) (1862) 10 H. L. 0. 191; 33 L. J. Ch. 193; 9 Jur. 

(n. s.) 213; 7 L. T. 172; 11 W. B. 171; 11 E. B. 999; 
138 R B. 108. 

(9) (1882) 19 Ch. D. 342; 61 L. J. Ch. 14; 45 L. T. 
667; 30 W. B. 70. 

(10) (1876) 2 Ch. D. 266; 45 L. J. Bk. 103; 34 L. T. 

466; 24 W. R. 569. \ 
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that neither Har Parshad nor Musammat 
Ohaoli was familiar with the legal dootrino 
which ia embodied in section 6 of the Trans- 
fer of Property Aot, and there can be no doubt 
that Musammat Chaoli believed that in exe- 
cuting the hypothecation deed she was 
making, and that Har Parshad in accepting 
it believed that he was taking, a valid 
conveyance of her right and if the matter 
be judged by the standards of conscience 
and ordinary honesty, there can be no doubt 
that Musammat Chaoli, now that her title 
in the property has beoome oonorete, has 
to satisfy the claim preferred by the widow 
of Har Parshad. 

For these resaons we accept the appeal 
and set aside the decree of the Court below, 
to which we remit the oase for deoision of 
the remaining issues. Costs shall follow the 
final event. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civil Appeals Nos. 1488 and 

1489 cp 1918. 

December 19, 1919. 

Present : — Mr. Justice Oldfield and 
Mr. Justice Krishnan. 

PU3ARLA PEDA BRAHAMAJ and 
others — Plaintiffs — Appellants 

versus 

KRISHNAMA CHARIAR and another— 
Defendants — Respondents. 

Madras Land Revenue Assessment Act (I Mad. of 
1876,), preamble, ss. J, 2, 6 — 'By sale or otherwise,’ in 
preamble, whether includes acquisitions by prescription 
— Application for separate registration — Concurrence of 
alienor and alienee, absence of, effect of— Suit under 
s. 0, maintainability of. 


Second appeals against the deorees of the 
Court of the Temporary Subordinate Judge, 
Vizagapalam, in Appeal Suits Nos. 125 
and 126 of 1916 respectively, preferred 
against the decrees of the Court of the 
District Munsif, Cbodavaram, in Original 
Suits Nos. 933 and 770 of 1913 respectively. 

Mr, I. Narcyanamurthy , for the Appellants. 

The Hon'ble Mr. S. Srinivasa Aiyar.gar 
( Advccate-General), for the Respondents. 

JUDGMENT.— It is argued that the 
orders of the Special Deputy Collector were 
ultra vires and outside the eoope of his 
authority under Aot I of 1876, beoauee (1) 
plaintiffs olaimed by prescription and that 
ia not a oase of alienation; (2) they and 
the Zemindar, to whom the land originally 
belonged, did not concur in applying for 
separate registration. 

As regards (1) we have been shown no 
reason for excluding acquisitions by prescrip- 
tion from the deicription ' Sale or 
otherwise.” 

As regards (2) Fischer v. Secretary of State 
for India in Council (1) shows that notwith- 
standing the absenoe of both parties’ concur- 
rence in the application, the aggrieved party’s 
remedy is by a suit under aeotion 6 of the 
Aot. 

In any case, however, it does not seem to us 
that plaintiffs have any grievance, on which 
they can sue. They admit before ns that 
the suit land was originally the property 
of the Zemindar and that they have acquir- 
ed it. In these circumstances they are, 
whatever errors there were in the procedure 
of the Deputy Collector under the Aot, 
bound to pay their proportion of the pesh • 
hush and to submit to separate registration 
in token of that liability. 

The second appeals are dismissed with 
costs, one set. 


M. c. P. 

(1) 19 M. 292 at p. 303. 


Appeals dismissed 


The expression ‘by sale or otherwise’ in the pre- 
amble to the Madras Land Kevenne Assessment 
Act inolndes acquisitions by prescription. 

Notwithstanding the absence of concurrence of 
both alienor and alienee to an application nnder 
section 1 of the Madras Land Bevenae Assessment 
Aot, the remedy of the party aggrieved by the 
Collector’s order undor aeotion 2 is to institute a 
uit under section 6 of the Act. 
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CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2483 

of 1915. 

July 22, 1919. 

Tresent : — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 
TRA1LOKYA NATH N AT H — Plaintiff — 

Appellant 

versus 

Srimati RADHASUNDARI DEBI, Minor, 
by her Father and Guardian HARl 
NATH NATH — Principal Defendant 
and < rimati GYANADA SUN DARI 
DEBI — Fro forma Defendant 
— Respondents. 

Hindu, Law — Dayabhaga Schoul — Succession of 
females— Unchastity, effect of. 

Under the Dayabhaga School of Hindu Law, 
chastity is a condition precedent before the right 
of inheritance can accrue to women generally. An 
unchaste mother, therefore, is not entitled to 
succeed to the estate of her son. 

Appeal against the deoree of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated the 
5th August 1915, affirming the deoree of 
the Additional Munsif, Kalna, dated the 4th 
August 1914. 

Babu Baranasibasi Mukherjee , for the 

Appellant. 

Babu Brojolal Chakr avartty and Sailendra 
Nath Mukherjee, for the Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiff in a Buit for reoovery of posses- 
sion of land on establishment of title by 
purohase. The property belonged to one 
Babu Lai Nath, and, upon his death, was 
inherited by his three sons, all of whom 
were dead at the date of the institu- 
tion of this suit. The 6rst defendant is 
the widow of the eldest son and has 
admittedly inherited one-third share of the 
property. The dispute relates to the 
remaining two-thirds share. The second 
defendant is the widow of the original owner 
and olaims to have inherited this two-thirds 
share on the death of her seoond and 
third sons, both of whom were unmarried. 
The case for the plaintiff is that he has pur- 
chased their two-thirds share from the second 
defendant. The oase for the first defend- 
ant, on the other hand, is that the 
seoond defendant, her mother-in-law, became 
nnohaste, shortly after the death of her 
husband Babu Lai, and, consequently, never 
o oeeded to the estate left by her tiyo sons, 


which accordingly passed to their brother, 
her husband. The Courts below have con- 
currently found the facts in favour of the 
first defendant and have held that the 
plaintiff has derived no title under his 
conveyance from the seoond defendant who 
was in his keeping. On the present appeal, 
the findings of fact oould not be and have 
not been challenged, but it has been con- 
tended that under the Bengal School of 
Hindu Law an nnohaste mother is entitled to 
suooeed to the estate of her son. It has not 
been disputed that in the oase of Ramnath 
Tolapatlro v. Durga Sundari Debi (1) which 
was decided in 1878, Mr. Justice Romesh 
Chandra Mitter held that, under the Daya* 
bbaga Sohool of Hindu Law, a mother 
guilty of unchastity before the death of 
her son is precluded from inheriting his 
property. This deoision has hitherto been 
aooepted as good law, but we have been 
invited by the appellant to dissent from it 
and to refer the matter to a Fall Benoh 
for consideration, After examination of the 
authorities on the subject, we have arrived 
at the conclusion that the view taken by Mr. 
Justioe Mitter is correct. 

The determination of the matter in 
dispute ultimately depends upon the true 
construction of paragraphs 30 and 31 of 
seotion 2 of Chapter XI of the Dayabhaga. 
In Chapter XI, section 1, paragraphs 7, 43 
and 56, Jimutavahana refers to the following 
texts of Brihatmanu, Vyasa and KafyayaDa, 
respectively: 

'(0 The widow of a childless man, keep- 
ing unsullied her husband’s bed, and per- 
severing in religious observances, shall present 
his funeral oblation and obtain his entire 

Bhare” (Brihatmanu). 

(*'*') After the death of her husband, 
let a virtuous (chaste) woman observe 
striotly the duty of oontinenoe and let 
her daily, after the purification of the 
bath, present water from the joined palms of 

her hands to the manes of her husband, etc.,” 
(Vyasa). 

(m) Let the childless widow, preserving 
unsullied the bed of her lord and abidiog 
with her venerable protectors, enjoy with 
moderation the property until her death; 
after her, let the heirs take it” (Katyayana), 

(1) 4 C. 550. 
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These texts form the foundation of the 
following rules: 

(»') An unobaste wife does not inherit her 
husband’s property. 

(«) When the widow inherits, she oan only 
enjoy the estate with moderation, in other 
words, she possesses a qualified power of 
alienation. 

(tit) On the death of the widow, the 
estate of her husband passes not to her bnt 
to his heirs. 

The question in controversy is whether 
these special rules are restricted in their 
operation to a widow who inherits the estate 
of her husband, or are applicable to all 
females who take by inheritance the estate 
of their male relations. The answer 
depends upon the interpretation of para* 
graphs 30 and 31 of seotion 2 of Chapter 
XI of the Dayabhaga. In the seoond of 
these paragraphs, Jimutavahana observes that 
the word ' wife” in paragraph 56 of 
section I of Chapter XI (where the text 
of Katayana is quoted) is employed with 
a general import and implies that the rale 
must be understood as applicable generally 
to the oase of a woman’s succession by 
inheritance. The matter thus narrows down 
to the point, whether Jimutavahana intended 
that the generalised interpretation of the 
expression wife” is limited to the rule 
that “the wife must only enjoy her 
husband’s estate after his demise,” or covers 
the entire text of Katayana which enunoi* 
ated a more comprehensive proposition. 
Upon this subjeot, we have the interpreta- 
tion of Raghunandan, who flourished in the 
fifteenth oentury and has since then been 
universally respected in Bengal as a jurist 
whose authority is surpassed only by Jimuta- 
vahana. Raghunandan in his commentary 
on paragraph 31 of seotion 2 of Chapter XX 
of the Dayabhaga writes as follows(Text A*): 
“The word ‘wife’ implies females generally. 
In the text of Katayana — Let the childless 
widow preserving unsullied the bed of 
her lord and abiding with her venerable 
protectors enjoy with moderation the pro- 
perty until her death; after her let the 
heirs take it’ — and in the first half of the 
next text of the same sage — ‘the wife 
who is ohaste takes the wealth of her 
husband’ — the word ‘wife’ is illustrative. 
According to the rule of construction, 
d eduoible from reason, that a text used in 

*Texts A and B are 


one part of the Sastra has the same im- 
port in another, both ‘wife’ and ‘daughter’ are 
impliedly meant by the use of the word wife’ 
in these texts.” There is consequently no 
room for doubt that more than three 
centuries ago Raghunandan understood the 
passage of the Dayabhaga in question to 
lay down a rule, applicable to all female 
heirs, that chastity is a condition precedent 
to entitle them to succeed by right of 
inheritance to the estate of their male rela- 
tions. In the absence of evidence to the 
contrary, the assumption may fairly be made 
that the interpretation adopted by Raghu- 
nacdao represented the view then current 
among orthodox lawyers of the Bengal 
School: otherwise, a jurist of his learning 
and ability would, according to the pre- 
valent praolioe, have stated and controverted 
the opinion held by his opponents. This 
is confirmed by passages from his Dayatatwa 
(Text B*). In these circumstances, our 
duty is to follow the rule enunciated by the 
Judicial Committee in Collector of^Madura v. 
Moottuo Rimalinga Sathupathy(i) i “the duty of 
an European Judge who is under the obliga- 
tion to administer Hindu Law, is not so 
muoh to enquire whether a disputed doctrine 
is fairly deduoible from the earliest authori- 
ties. a 9 to ascertain whether it has been 
reoeived by the particular school whioh 
governs the district with whioh he has to 
deal and has there been sanctioned by 
usage; for, under the Hindu system of 
law, clear proof of usage will outweigh 
the written text of the law.” We are not 
unmindful of the dictum of Sir Barnes 
Peaoook in Moniravi Kolita v. Keri Kolitani 
O) that paragraph 31 of seotion 2 of Chapter 
XI of the Dayabhaga only extends to other 
women the rale applicable to a wife that 
a gift, sale or mortgage of the estate is 
not to be made and that after her death 
the heirs of the deceased owner are .to 
take, and not that part of the rule whioh 
is included in the words “keeping unsullied 
the bed of her lord;” But we most not 
overlook the fact that Sir Barnes Peaoook 
had no access to the commentary of Raghu- 
nandau and that, notwithstanding the 

restricted interpretation adopted by him, 
(2) 12 M. I. A. 397 at p. 430; IB. L. B. P. 0. lj 
10 W. R. P. C. 17; 2 Sar Pj 0. J. 301; 2 Suth P. C. J. 
135; 20 E. R- 889. 

( 3 ; 5 G 776 at p. 787 (P. C.); 0 0. L. R. 322; 7 I. 
^ 1 15; 4 Sar P. 0. J. 103; 3 Suth. P, 0. J. 705. 

given on peg® 


to 
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he favoured the view [ Moniram Eolxta v. Keri 
Folitani (3)] that an unobaste daughter is 
exoluded from inheriting her father’s 
estate ard an unchaste mother that of her son. 

We may further point out that the 
view ad( pted by Mr. Justioe Rome ? h 
Chat dra Mitter in Ramnoth Tdipnttro v. 
Du ga Sundari Vebi (1/ is in accordance with 
tie oi ir.ion expressed Mr. .Justice D -vat ka 
Nath Mitter in the case of Kerry Kolitcnee v. 
Monte Ram Kolva <4) It was there held that 
the daughter's e-tite was precisely of the 
earns oharr.o er as that of the widow and 
was governed by the same text of Katyana 
in whioh the word “wife” is employed 
with a general import, so as to make the 
rule applicable generally to the case of a 
woman’s succession by inheritance. The 
question was expressly raised in Ramnnanda 
v. Raikishori Barmani (5), where Mr. Justioe 
Banerjee, upon an exhaustive review of 
the authoritids, overruled the contention 
advaDoed by Sastri Golap Chandra Sarkar 
that, according to the Bengal School of 
Hindu Law, a daughter, though unohaste, 
is still entitled to take by inheritance 
the property of her father. We are in full 
agreement with the line of reasoning 
adopted by Mr. Justioe Banerji whioh was, 
without challenge, aooepted as oorreot in the 

case of SunJuri Letani v. I ilambari Lttani 

( 6 ). 

But the appellant has strenuously con- 
tended that a oontrary view has been adopted 
in resreot of other schools of Hindu Law 
by the other Indian High Courts. Our 
attention has been invited to the decisions 
of the Madras High Court in hojiyaduv. 
Lakihmi (7, and Vedammal v. Yelunayoga 
(b), which are aathcntien in favour of the 
proposition that ui c lastity is do ground 
of exoiudon in aLy female heir exoept 
the widow. There are also decisions 
whioh support the right of the unoha>te 
daught.r [tioj'you v. Lukshmi (7), Argammul 
V. Vtnkata htduvW), \ eun wiw-olv. Veat.ncyaga 
(fc>, Leokee v. io^khaeo (lo), Oat.ga Jaii v. 

U) ’3 B. L. R. (F. B.) 1 at p. 48; 19 W. R. S67 at 
p. 893. 

l5 22 C. 347. 

10; 32 0.871; 9 C. W. N. 1003; 2 C. L. J. 97. 

(7)f> M. U9. 

(8, 81 M. H 0; 18 M. L. J. 70; 2 M. L. T. 533. 

(9) 26 At. H » 

(10; 2 N7W. P. H.O. R. 361. 


0ha8ita (11), Advyapa v. Rudrava (12) and 
Tara v. h nshna ( 13)] as also of the unobaste 
mother [ Ko-iyadu v. Lokshmi'7 ), Dnl Singh v. 
Dim(l4) and huldeo &ingh v. Mathura huari 
(15)]. But we Deed make only two observa- 
tions in respeot of these oases. In the 
first plaoe they are all under schools of 
Hindu Law other ihaD the Ber gal Sobool and 
were deeded with reference to authorifc es 
different from those that are specially 
recognised and followed in this Provmoe; 
and it would be indeed a novel mode of 
interpretation of Hindu Law to import the 
authorities of one sobool for the determi- 
nation of controverted questions which 
require decision in another sobool. In the 
second place, even if we were oompeteDt 
to invr ke the aid of the authorities pre- 
valent in other sohools, a wide divergence 
of opinion would, as might b6 anticipated, 
be discovered, amoDg recognised text 
writers. The Mitakshara and the Mayukba, 
no doubt, omit to mention, in the oaee 
of female heirs other than the widow, that 
chastity is a condition precedent before 
the right of inheritance can accrue. On 
the other hand, the Smriti Chandrika 
(Chapter XI, seotion 2, paragraph 26) and 
the Viramitr&daya (Chapter III, part 2, 
section 3; appear to impose chastity as 
a coLdiiion precedent to the vesting cf in- 
heritance in wcmeD generally (Texts 0 & UJ* 
Reference may also be made to the eiuoida* 
tion of Vijananepwara on the text of 
Yajnavalkya, verse's 137- 139 (Text 0). In 
these oiroumstances, it would be wrong, in our 
cpmioD.to depart from what has been reoog- 
nised as the settled rule in the Bengal Sobool 
of Hindu Law. 

Our attention has finally been invited to 

the decision of the Full Beuoh in Hari Lai 

bingh v. Tripura Charan Roy (16), where 

it was ruied lhat the fact that a Hindu 

woman bad adepted the life of a prostitute 

did not sever the tie whioh oonDeoted ber to 

bn kindled by blcod and that consequently 

upon her death her Str dban property 

pasted, in the absence of ntarer heirs, to 

(11) 1 A. 46 (F. fi.). 

(I '*) 4 B 104. 

(13) 3l B 495; 9 Bom L R 774. 

(14) 5 lud ( aa 52 ; 32 A. 155; 7 A. L. S. FO. 

(16; 11 lud. ( aa 43; 8» A 702: 8 A. L J. till. 

_ UrJ 9 Ind Cas - 129 ; 40 0 650; J 7 c. L. J. 438; 17 
C. W. M - 67tf . 

•Texts 0. & D, are given on page 707.— Ed. 


tttDIAN OASES. 


707 


Vol. LV] 

ANACBALLAM 03ITIT V. Ml U T3A. 


her brother's son as an heir under the 
Bengal School of Hindu Law. That dootrine 
olearly is of no assistance in the sola' ion 
of the question raided before us. N )r 
need we oonsider the effect of the decision in 
hoQendra Nandini v. B'noy Krishna Deb (i7) 
where Stephen, J., held that unohastity 
does not disqualify a woman from inherit- 
ing the Stridhan property of her female rela- 
tions. 

We hold accordingly that the vendor of 
the plaintiff, as an unohaste mother, nevar 
inherited the property of her sonp, and 
that his claim is consequently unfounded. 
The appeal thus fails and is dismissed with 
ooste. 

Appeal dismissed. 

Texts . 

A. 

Patneelyupalakshanamiti . 

Aputra sharanam vortu palayantee brates - 
thita. 

Vun'eeta maranat khanta dayaia oordhya - 
mapnuyu. 

Ityadi katyana bichana para bachana 
poorbardhye — 

Vartudhana hares patnee yasyadabyabhi • 
qharinee iti patnee pidamupalakshanam 
pcorbatra pakshe tu ekatra drista shastrartha 
iti nyayena patyadhikara. lhatu pitneepidsm 
duhitripatnyxrapi grahnnam iti bhtdi." 

B. 

Vortu sharanam palayantee nrnyogaminse. 
Atayeba Hnribaushe puny >k >b'Otop khy me — 
D no,jobx8> p o y mi $u:r t -nyi y irunihcti 
Nisp aUrijOiate nxmhi punyuam t tu shn e 

* Vartriiuy an mr.te p.tyon b.ny net st-ec 
yathest ta. 

Hidyamanet* san^akshet hshapcyet tit 
kulenyitha, 

Aputra sharanim vortu pilayntee bret stnt i, 

Vuntret t muon it fuhanti. d.yida oordhy i- 
mopunyt. 

Yatnestoti iti dirmutham, 

lt 0. 

Kincha yi nashabd >sya d irmopo'akshani- 
piratye slrten unapi pood i d irmadhiiarut 
dhan grahamm yu^t t iram." iti — 

Ap cha sany t yi tb i dhanagr ihanam 
yuktam no myu\t y isTtritdokalokinindit'iyi- 

Aputra sharanamvo tu p diyintee bra test vta 
hxtuyeba didyat t*t pindam kr.tsn imams ia<n 
laceti cha. 

It s nyitiyi dhan^Q^ahanamuktam 

(17; 30 0. 6*lj 7 0. W. N. 121. 


D . 

Byibhicharinee tu Oh •rammapino, 

A eh y • dy int >r isu ityioidiai i t y't'u . 

By b ‘icharin°enamnpi ushan b i< n dan. 

M ukt im eb 1 1 eb ibidaim ku y id yositsu 
pat tisy-pib st • nm mis andeyant ibis lyusoha 
grihmt he. iti — Tittu. 

Hrit i thikiram mdinan pindimatropr/'K* 
bineem. 

taribhrit imodhx shayyim hisiyed byabhi • 
charine-: n. 

Iti iirtiram prastutyi yogis varenavidhanat 
tidi bins. bide vartrimitra bishay lkam.” 


. A 

LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No. 125 

of 1918. 

Jane 10, 1919. 

Present: — Mr. Justice Maine: Kin. 

S. A. ANAOHALL AM CHE TTY 

BY HIS ASSIGNEE 0. R. M. R iM aSAWMY j 
CHE f TY —Appellant 
versus 

MA UTHA — Respondent. 

Execution of decree , application for — Fraud of judg- 
ment-creditor, effect of — Subsequent application, whe- 
ther continuation of previous application. 

An order setting aside a sale in execution of a 
decree on the ground of the fraud of the judgment- 
cr *ditor unoonn-cted with the application has not the 
effect of destroyi.i ' the appiicioion ia consequence 
of wnici the saio wae orderoi. and a sibeequenfc 
application for execution map be eomidered as a 
continuation of that application j_p 70.*, col. l.j 

Mr. M. (J Naiiu, ror one Appellant. 

Mr./. F. B. iSuiherhnl, for the Respond- 
ent. 

JUDGMENT. — Oa the 27th April X 908 

S. A. Anaoballam Chet y obtained a mort- 
gage decree against Ma U Toa and her 
husband. 

0 j the 28;h November 1903 the decree was 

made abaolate. 

On the i3ch August 1909 the Ohefcty ap- 
plied for atiajameuG and sale of the mort- 
gaged properties 

Oa the 3rd November 1909 all parties 
were either present or represented by Pleaders 
and by oousent the decretal amount was fixed 
at Rs, 827 1-6. 

On tne 10:h January 1910 execution was 
granted as pray ad for ia the presence of the 
Pleaders of both parties. 
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On the 21st January 1910 an order 
was made for the sale of ths property on 
the 3rd March 1910 , This order was made 
in the presence of Ma U Tha or her Pleader, 
No notioe was issued by the Court to her 
as to the date of the sale. The decree- 
holder contended that the proclamation of 
sale was posted on Ma U Tha’s house in 
the presenoe of oertain witnesses. The 
woman denied the truth of this and on 
her objection the sale was set aside by the 
executing Court. An appeal was made to 
the Divisional Court, which dismisssd it. 
The finding of both those Courts was that 
Ma U Tha did not koow of the sale 
until she learnt it from her Pleader sub- 
sequently. An appeal was then filed in 
this Court and this Court held that the 
Chetty was guilty of fraud, intentionally 
keeping the knowledge of the sale from 
Ma U Tha. Subsequently on the 12th 
May 19l7 the Chetty made a fresh appli- 
cation for the execution of the deoree. 

The question for decision is whether 
this application can be considered a conti- 
nuation of the application filed on 13thAugQst 
19.9. It has been contended on behalf of 
Ma U Tha that the fraud committed by 
the Chetty destroyed not only the sale but 
also the application of the 13th August 
1909 in consequence of which the sale was 
ordered. 

At the hearing I was informed by Mr. 
Sutherland that Ma U Tha did not reoeive 
even the notioe of the attachment and that 
that was one of the grounds upon whioh 
the oharge of fraud was held to be estab- 
lished. His contention was that, therefore, 
the case of Chandi Prasad Misra v. Qobind 
Sahay (1) of the PatDa High Court applied, 
where it was held that when a suit is 
brought suooesefully to set aside a deoree 
obtained by fraud, the whole proceedings 
including the plaint are destroyed, and no 
further proceedings can be maintained upon 
the plaint. In that case the summonses 
were never served on the defendants and 
Roe, J., held that they must have been 
deliberately suppressed and that a deliberate 
suppression of summonses is undoubtedly 
fraud. The learned Judge made the follow- 
ing significant remarks: It is impossible 
indeed, in suoh instances of conspiracy to 

(1) 39 Ind. Cub. 791 at p.793; 1 P. L. W. 499. 


defeat justioe, to say when the fraud was 
commenced and to what extent the pro- 
ceedings shall be operated upon to reotify 
the effeot of the fraud. The inference is 
that if immediately after filing his plaint, 
the plaintiff elects to suppress the sum- 
monses, he filed his plaint with the inten- 
tion of suppressing the summonses. In 
any case I am strongly of opinion that 
when a Bnit is brought successfully to 
set aside the deoree obtained by fraud 
the whole proceedings including the plaint 
are destroyed.” The oase of Sarbesh Ohandra 
Basu v. Hari Dayal Singh (2) was cited from 
the Bar with a view to show that where 
a deoree is set aside on the ground of 
fraud only the deoree is destroyed, the 
root of the suit in the plaint remaining 
intaot and must be dealt with as intaot. 
In that oase a suit had been brought in 
good faith and finally decreed upon a 
compromise. It was afterwards ascertained 
that the compromise was liable to be set 
aside through a fraud or mistake, and it 
was held that the original suit remained 
standing and should be disposed of on the 
merits. In the oase before me it is not 
true that Ma U Tha did not receive 
notioe of the attachment. Even if she 
did not, it would not matter for either she- 
or her Pleader was present at the subse- 
quent proceedings up to 10th January 1910, 
when in the presenoe of the Pleader* of 
both sides execution was granted as prayed 
for. 

In my judgment the facts of this case 
are tuoh that it is not possible to hold 
that the Chetty had the intention of keep- 
ing the knowledge of the execution pro- 
ceedings up to the 10th January from Ma 
U Tha. It appears to me that it will 
not be just to hold he had 6uch an inten- 
tion, but he might and ought to be held 
to have intended to keep the knowledge 
of the sale from Ma U Tha by fraud. 
In this view of the faote I am unable 
to hold that the fraud committed^ by the 
Chetty would taint the application for 
execution of the 13tb August 1909, Intent 
to oommit fraud upon Ma U Tha could 
not be inferred from the facts to have 
existed at a date prior to the 10th January 

(2) 5 Ind. Cas. 236; 14 O. W. N. 451 at 45?; H 0 . 

L. J. 346. 
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1910. The faote of this aa^e are analogous to 
those of the oase of $a*beih Ohandra Basil 
v. Bari Dayal Singh (2) above cited. If Ma 
U Tha had been prevented from knowing 
of the proceedings which had been taken 
before the 10th January 1910, then the 
Patna case of Ohandi Prasad Misra v. Oobind 
Sahay (1) would apply. 

As the application of the 13th August 
1909 is not destroyed by the order setting 
aside the sale, I would hold that the 
subsequent application of the 12th May 
1917 should be considered a continuation 
of the former application on the authority 
of the following rulings : — Issurree Dassee 
v. Abdool Khalak (3), Ghalavadi Kotiah v. 
Poloori Alimelammah (4) and Bihari Lai 
Misr v. Jagarnath Prasad (5). 

The appeal is allowed with costs. Advo- 
cate’s fee three gold mohurs. 

Appeal allowed, 

(3) 4 C. 415; 3 C. L. R. 40. 

(4) 31 M. 71; 18 M. L. J. 46; 3 M. L. T. 329. 

(6) S8 A. 651; A. W. N. (1906) 152; 8 A. L. J. 846. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No 1289 

of 1919, 

January 22, 1920. 

Present : — Mr. Jastioe Walmsley. 

MONMOHAN GHOSE — Petitioner — 

Appellant 

versus 

NARAIN CHANDRA DAS and others 

— Opposite Parties — Respondents. 

Bengal Tenancy Act ( VIII B. C. of 1885.), 60, 168 

— Scape of s. 168 — Denial of tenancy , effect of — Pre- 
sumption under s. 60, applicability of. 

The principle underlying section 168 of the 
Bengal Tenanoy Act is that there should bo an 
admitted tenancy. Where there is a denial of 
tenanoy, the inquiry contemplated by that section 
cannot be made. [p. 7'0, col. 2.] 

In dealing with an application under section 168 
of the Bengal Tenancy Act it is not necessary to 
find whether the tenant is entitled to the benefit of 
the presumption under section 50, as that section 
is ordinarily applicable when the landlord seeks an 
enhancement of rent. [p. 7 * 0 , col, 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Hooghly, dated 


the 26th March 1919, affirming that of 
the Munsif, 1st Court at that place, dated 
the 28'h of Jane 1918. 

FACTS appear from the judgment. 

Bibn Mohini Mohan Ghakrabnrty t'with 
him Baba Dinesh Chandra Roy for Baba 
Bansari Lai Sarkar ), for the Appellant.— 
The petitioner is the appellant, This 
appeal arises oat of an application under 
seotion 158 of the Bengal Tenancy Aot. 
The main contention is that the Courts 
below have not deoided the matters which 
they ought to have deoided under section 
158 of the Bengal Tenanoy Aot. There 
ought to have been a proper enquiry in 
this oase. I incurred considerable expenses 
in having a Sub Deputy Magistrate appoint- 
ed as a Commissioner. I refer your Lord- 
ship to seotion 158, Bengal Tenanoy Aot. 
First, there ought to have been a proper en- 
quiry with reference to the other lands 
admitted by the defendant to be in his 
possession. Secondly, the question whether 
the tenant was entitled to the benefit of 
seotion 50 of the Bengal Tenancy Aot 
ought not to have been left open. The 
Courts ought to have come to a definite find- 
ing. With regard to the first point my 
submission is that as there was an order 
of the Court, it lay upon the defendant 
to show whioh lands were in his posses- 
sion. The Courts ought to have pushed the 
enquiry farther. The Courts below appreciat- 
ed my difficulty. I did not know the 
boundaries of the Mouzah. If I could do 
that, then there would have been no neces- 
sity for this application. 

Dr. Jadunath Kanjilal, tor the Respond- 
ents — As regards the first point I sub- 
mit that this was not a oase for preparing 
a Reoord of Rights. I refer your Lordships 
to Eajeshwar Pershad Singh v. Burta 
Koer (1). There is no real grievanoe 
for the other side. The landlord is not 
entitled to have further enquiry beoause 
he was not present at the time when the 
Commissioner was present. Besides seotion 
158 of the Bengal Tenanoy Aot has a very 

limited application. 

Baba Mohini Mohan Ohakraburty briefly 
replied- 

JUDGMENT. — Tois appeal arhes oat of 
an ajpiioation made by the appellant as 

(l) 21 C. 807. 
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landlord under section 158, Bangal Tenancy 
Aot. The faote era all stated in the jndg 
rnents of the lower Court9. 

Two points are raised in this appeal. 
The first is that there ought to have been 
an etqniry regarding the other raroels of 
lard whioh the defendant admitted that 
he poesepsed, although he said that he 
held them under a debutler title. The 
second point is that the Courts below 
should have oome to a finding as to whe- 
ther the tenant was entitled or not to the 
benefit of the presumption under seotion 50, 
Bengal Tenancy Aot, 

As regards the first point, the Courts 
below held that the landlord was so 
negligent that he was not entitled to have 
any more land measured. It appears that 
a commission was issued to the Revenue 
Officer in September 1917. That officer 
went to the village on the 5th December. 
The Amin visited the village in January 
and the Revenue Officer went again in 
February to obeok the Amin’s measurement. 
On the oooBSion of the Deputy Collector’s 
first visit, do one appeared at all on behalf 
of the lardlord. WbeD the Amin went, some 
land was shown by the landlord and the 
Amin measured all that was shown to 
him. Then after the completion of the 
measurement, the Deputy Colleotrr ordered 
the parties to appear before him with 
their evidence on the 3rd April. On that 
date the petitioner prcduoed no doonment ; 
and it was then that the respondent said 
that he had other lands in bis possession 
situate within the villages, but that he held 
them under an independent title. After that 
the landlord made bis application that those 
other lands should be measured. On (he 
facts whioh I have stated I think it 
must he held that the landlord was so 
negligent that he was not entitled to have 
the erquiiy reopened on that day. 
Another objection is that the scope of 
seotion 158, Bengal Tenancy Aot, j B 
very limited. The section says that the 
landlord of the land may apply for the 
determination of the following matters ; 
vie., the situation of the land ard so forth. 
The UDderljing principle of the feotim is 
that there shculd be bd admitted tenarcy ; 
but when the lardlcrd wanttd to have 
these addi.ional lands measured, be was 
making an application regarding lards 
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about whioh the tenant respondent said 
that the petitioner landlord was not the 
landlord. I think, therefore, that the en* 
quiry could not he made within the soope 
of section 158, Bengal Tenancy Aot. 

Then to torn to the seoond point, the 
lower Court, has reoorded the interest of 
the respondent as being that of an ooou- 
panoy ia ; yat. The prayer made by the 
landlord was that there should be a further 
enquiry whether the tenant was entitled 
to the benefit of the rule contained in see* 
tion 50. It appears to me that the Courts 
below were right in rejecting it. Seotion 
t0 lays down a role of evidence whioh is 
ordinarily applied when the landlord seeks 
enhancement of rent. In the present oase 
the judgments of the Courts below left the 
question open whether or not the tenant 
is entitled to the benefit of that rule. 
Reading danse (<*) of seotion 158, Bengal 
Tenancy Aot, I have no doubt that they were 
right in doiEg so. 

On these grounds I dismiss the appeal 
with coals I assess the hearing fee at 
two gold mohurs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONERS 

COURT. 

Second Civil Appeal No. 161 of 1919. 

September 1, 1919. 

Present : — Mr. Stuart, J. C. 

RAM LAL— Defendant— Appellant 

versus 

M A KHAN LAL — Plaintiff — Respondent. 

Easement — Long and continuous enjoyment — 
Injringement of right — Nature of relief— Injunction— 
Restrictions on wrong~doer t how far to be placed. 

"Where it was established beyond the possibility 
of a doubt that a person bad enjoyed a right of 
easement as to the flow of rain water from bis 
house for consecutive yea e, and the opposite 
side had failed to show that anyibig bad happened 
to deprive him of this right or to dimini-- h the 
right: 

Hi Id that he was entitled to an injunction 
restraining the opposite side from interfering with 
the exercise of the right, [p. 711, col. 1.] 
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In granting relief to the holder of an easement, 
the Courts ought not to place galling restrictions 
on the oppoaito side, provided tho holder gets what 
he wants [p. 7 11, col V.] 

Appeal against the decree of the Sob* 
Judge, Kberi, dated the 9th April 1919, 
upholding that of the Munsif, Kheri, dated 
the 14th February 1918, 

Mr. Ishwari Prasad, for the Appellant. 

Mr. A. P, Sew, for the Respondent. 

JUDGMENT. — Makhan Lai is the owner 
of a shop in Gola B^ir. The rain water 
from the roof of one apartment of the 
shop has been flowing out of a hole in 
a oertain direction ever since the shop was 
built, that is to say between 40 and 50 
years ago. Formerly, the water fell on the 
soil underneath. There were no construc- 
tions to stop it. Then the defendant, a 
Kolwar, began to build up against this 
gutter and be finally built his house above 
it and roofed it in, thereby leaving the 
rain water from the plaintiff’s house to run 
into his rooms. It naturally must have 
caused him considerable inconvenience hav- 
ing rain water running into his residential 
premises, but he does not deserve much 
sympathy on this point, as he deliberately 
oonBtruoted his residential premises so that 
rain water would run into them. So long 
as he made not attempt to stop the flow 
of the rain water, the plaintiff took no 
objection. But in a short time he blooked 
the drain Then the plaintiff sued for an 
injunction to oompel him to re open the 
drain. The plaintiff has obtainsd this in- 
junction and the defendant comes here io 
second appeal. 

There can be absolutely no doubt as to 
the fact that the plaintiff has a right to 
the injunction. The water from his roof 
has been fliwin? through this ohaonel for 
40 oonseoutive years. The interference was 
very reoent. He has proved beyond the 
possibility of doubt a right of easement to 
let the water from the roof run in this 
particular way, and the other side has 
failed to show that anything has happened 
to deprive him of this right or to dimiaish 
the right. The appeal has been mainly 
argued before me on the groaad thao the 
grant of such an inj motion as that prayed 
for is dieoreuiDary and that if relief oan 
be given jn some other way at less in- 
convenience to the offender, it should be given 


in a way which would oaase the offender 
the least inconvenience. I agree that pro- 
vided the holder of an easement get9 what he 
wants, there is no reason to p aoe any galling 
restrictions upon the other side. But here 
the holder of the easement oannot possibly 
got what he wants except by being allowed 
to let the water run off his roof. It oannot 
be suggested that he would be compensated 
by damages. An award of damages will 
not remove the water from his roof. The 
learned Counsel for the appellant suggests 
that in order to carry out the order he 
will have to pull down very valuable perma- 
nent buildings. I see no reason why he 
should have to do anything of the sort If 
he likes to connect the gutUr with a pipe 
and stop the pipe so that the rain water 
will run right through his house and out 
again on the other side, he will be able to 
comply with the terms of the decrea at a 
comparatively small oo9t and very little 
inoonvenienoe to himself. I see no reason 
to ioterfere with the deoree of the lower 
Courts and dismissed this appeal with costs. 

Appeal dismissed. 


LOWER BURMV OHTEF COURT. 

F^LL BE.\I JH. 

Civil RaFutuNOi No. I of 1919. 

July 14, 19*9. 

\Pre8ent : — Sir Diniel Twomsy, Kr., Chief 

Judge, Mr. JuAcios Robinson, Mr. Jastioe 
Maung Kin and Mr. Justice Rutledge. 

S. T. S. V. CHEl'TY" FIRM— Pi.AiNT.FFi 

versus 

V. N. VADANVErTr and others 

— Dek«ndai*t<. 

Hindu Luo— Joint family —Debts contracted for 
family purposes —Pro-note executed by father or 
managing member — Liability of members of family. 

In tho case of a Hindu joint family carrying od 
agricultural b isiaess, wuere money is borrowed any 
spono on proper family purposes and proinissorn 
notes are executed as seou ity for mo loans by the 
father or a rnomoer of the family in managing 
ohtrgeof the business, the other members o:‘ the 
firmly are liaole for such loans, but their n b lity 
is restricted to tho exteut of their shares m the 
joint family property, [p. 715, col. 2.] 
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Mr. P. N. Chari , for the Plaintiffs. 

ORDER OF REFERENCE TO A FULL 

BENCH. 

Robinson, J. — (May 15f&, 1919.) — These are 
two suits of a similar character between the 
same parties. Defendants are V. N. Vadan* 
vetty and his two sons who form a joint 
Hindu family of cultivators. Rs. 16.C0J 
were borrowed from plaintiffs and spent 
in the purchase of lands for the 
purposes of the family. They also 
cultivated lands in Burma and whichever 
member of the family was for the time 
being in Burma managed the business for 
the family here. 

In order to pay off the loan of Rs. 16,000 
N. N. Vadanvetly acd the 2nd 
defendant V. N. V. Nagappan executed a 
mortgage (of Rs. 12,000 on the lands 
bought and also a promissory note for 
Re. 4,000— Civil Regular No. 117 of 1918 
is brought on this promissory note 

Then 3rd defendant executed a pro- 
missory note for Rs. 800 for the purposes of 
the family and defendant No. 2 executed four 
other promissory notes for sums borrowed 
for the purposes of the family. These five 
promissory notes form the subject of Civil 
Regular No. 116 of 1918. 

The question to be decided is whether 
plaintiffs, who have proved the promissory 
notes which are admitted by defendant No. 2, 
and further proved that they were executed 
by the persons for the time being manag- 
ing the business and that the money 
was taken for the purposes of the joint 
family, are entitled to a decree against aDy 
person other than these who executed the 
various promissory notes. 

There may be a slight difference in the 
two oases from the fact that in the one the 
father and one son exeouted and in the 
other one son only executed eaoh note. It 
is also to be noted that when the sons 
executed, they did eo by signing their 
individual names with the family mark 
V. N. V. prefixed. The notes do not show 
they were exeouted for the family needs 
or by a manager except for the mark, but 
only by the individual. 

In a somewhat similar case my brother 
Young held that in the oase of a suit on 
a promissory note it is the actual signatory 
only who oin be held liable exoept perhaps 


when it is the manager of a joint family 
who signs. There are varying authorities 
on the question and not all perhaps very 
clear. 

In Ramasami Muduliar v. Sellattamm.nl 

(1) there is an obiter dictum by Innes, 
J , agreed in by Kindereley, J., to the 
following effeot : — 

“ A promissory note is evidence of a 
debt, and I oonoaive a suit on a promissory 
note made by a Hindu father would well lie 
against sons joined in the suit with the 
father as defendants on the allegation that the 
debt was incurred for proper family 
purposes.” 

In Krishna Ayyar v. Rrishnasami Ayya'r 

(2) the learned Judges differed and the 
question was heard by three Judges. Two 
held that all the members of the undivided 
family were liable. This ruling has been 
oritioieed and dissented from by my brother 
Young. It has been referred to and followed 
by later decisions of the Madras High 
Court. 

It was distinguished by a Fall Bench in 
Qovindan Nair v. Nanu Menon (3), on 
the ground that the suit was based on the 
original debt and not on the promissory 
note, which seems to be wrong, but this 
decision was later explained in Nachiappa 
Ghelty v. D i- shinamurthy (4). In this last 
oase the promissiory note was exeouted by 
the father and a decree was given against 
him and bis sons. 

Rsferenoe may also be made to Nataraja 
Naicken v. Ayyasimi Pillai (5). 

In Raghunathji Tarachani v. Bank of 
Bombay (6) the Court dealt with a joint 
Hindu family trading firm. There the 
promisfory note was signed by the only 
adult male member, and it was held that 
the share of a minor oo parcener was liable 
and that although the firm obtained no 
advantage. See also Krishmthet v. Ban 
Valji v 7). 

(1) 4 51. 375 at p.379. 

(2) 23 M. 597. 

(3) 26 Ind. Cas. 750; 27 51. L. J. 595; (191 4) M. W. 
N. 782. 

(4) 28 Ind. Cas. 345; 17 51. L. T. 232; (1915) M. 
W. N. 217 

6) 38 Ind r as 339. 32 M l J. 354; 5 L. W. 4>0; 
(1917/ M. VV N 2*0; 21 51. L. T. 405. 

<6/ 2 Ind. Jas. 173; 31 B. 72; il Bom. L. 9. 855. 

(7) 20 B. 488. 
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Id Nagendra Chandra Deg y. Amar Chandra 
Kundu (8) it was held obiter that sods in a 
Mitakshara family would under suoh oiroum 
stances be held liable on a promissory Dote 
exeonted by their father. 

This was also held in Baisnab Chandra Te v. 
Bamdhon Dhor (9), where the promissory 
note was executed by the karta. 

It is said that in Shiam Lai v. Qaneshi 
Lai (10) the Allahabad High Court has 
differed from the Madras High Court and 
the decisions above sited. Plaintiff’s father 
borrowed Rs 300 giving a promissory 
note. The lender sued on the note and 
impleaded plaintiff, who was a minor eon. 
The Court dismissed the suit against the 
minor, but in execution of the decree passed 
against his father the lender caused a por- 
tion of the joint family property to be 
sold, Plaintiff then brought a suit for a 
declaration that his share in the joint 
family property could not be made liable, 
thesuit as against him baying been dismissed. 
The High Court in an appeal in plaintiff’s 
suit held, it is true, that the Munsif had 
properly dismissed the suit on the pro- 
missory note as against plaintiff, but- the 
matter was not before the Court and was 
not considered except by the way. It wai 
held that plaintiff’s Bhare was liable. 

The matter involves the question whether 
seotions 26, 27 and 28 cf the Negotiable 
Instruments Act, lcSl, enact the rule iu 
seotion 23 of the Bills of ExobaDge Aot where 
it is plainly stated that only the signatories 
to the promissory note can be made liable. 
The wording of our Aot is very different. The 
question of agency also arises and whether 
the provisions apply to joint Hindu families 
where liability arises under the Hindu Law. 
In the Madras case which forms the basis 
of the subsequent decisions, the Judges 
differed and the authorities are not very 
dear and deal only with the oase of execution by 
fathers and managing members. The matter 
is important and not easy, 1 incline to the 
view that the English rcle was not enacted 
and that the payee is entitled to a deoree 
against all the members of the family 
impleaded both when the promissory rote 
is signed by the father and also when 

(8) 7 0. W. N. 725. 

(9> 11 0. W. N. 189. 

00) 28 A. 366} A. W. N. 11806) 88) 8 A. L. J. 10. 


exeonted by sons who are at the time manag- 
ing the joint business. In view, however, 
of the state of the authorities and ofthefaot 
that my brother Young has taken a different 
view, I think I should refer the question to 
a Bench or Full Benoh as may be decided. 

I accordingly refer the following question: 

In the case of a joint Hindu family 
carry icg cn an agricultural business, where 
money is borrowed ani spent on proper 
family purposes and promissory notes are 
executed as security for the loans, is the 
lender, tuing on the promissory rote, entitled 
to a decree against the signatory only or 
againat all the members of the joint family 
impleaded, when — 

(a) the promissory note is executed by the 
father only, and, 

(b) when it is executed by one of the 
son3 in temporary managing oharge of the 
business. 


OPINION. 

The question referred to the Benoh in 
this case is as follows: — 

In the oase of a joint Hindu 
family carrying on an agriooltoral business, 
where money is borrowed and spent on proper 
family purposes and promissory notes are 
exeonted as ssourity for the loans, is the 
lender, euiDg on the promissory notes, en- 
titled to a deoree against the signatoiy 
only or against all the members of the 
family impltaded, when — 

(a) the promissory note is 6xeuofed by 
the father only, and, 

(b) when it is exeonted by one of the 
sons in temporary managing charge of the 
business, 

In Madras the question has been 
definitely deoidel by the decision of the 
Full Benoh in the case cf Krishna Ayyar 
v. Krishnasami Ayyar (2). In that cbbo the 
plaintiff, who was a member of an undivided 
Hindu family, bad exeonted a promissory 
note for money, whioh was spent in the 
purohase of land for the benefit of (he 
family. His unde and his unole’s two 
eons members of the family, were held 
liable for the debt by a majority of two 
out of the three Judges composing the 
BeDob, Shephard, J., and Subramania Aiyar 
J The dissenting Judge, Davies, J„ eon* 
sidered that as the name of only the maker 
appeared on the promissory note and he 



714 


INDIAN OASES. 


[1920 


8. T. 8. y. CHETTY V. V. N. VADANVETTY. 

did not purport to make the promissory 
note on behalf of anybody but himself, 
he alone ooali bs held liable on it. The 
learned Judge oirs dared that sec ion* *6 
and 27 of the Negotiable Instruments Aot, 
1881, should be construed by imDlicVnn 
as embodying the striot rule of law enacted 
in seotion 23 of the (fcJnvlisb) B.lls of 
Exobange Aot, 1882, and he could not see 
bow the matter was affsoted by the fao*-' 
that the case before the Court wa? ore 
of a Hindu family. The judgment of Shephard, 
J., m that case drew an analogy between 
the case of a Hindu father whose 9on was 
joined in an action for debt brought 
against them and the case of a husband’s 
liability for his wife’s debts under the 
English Law before the Married Woman’s 
Piooerty Act, 1882, was enaoted. Tnat 
analogy has been criticised as being far 
fetched. But whatever may bs sail on 
that pciot it is cle\r that both Shephard, 
J and Snbramania Ayyar, J , based their 
deoision on the liability under Hindu Law 
of a oo parcener foi t e debts contracted 
f _r family purposes by the father or manager 
of the family. In the oase out of which 
the present reference arose the individual 
members of the undivided family who ex- 
ecuted the p’omissory notes signed their 
names thereon with the family mark, V. N. 
V., prefixed. It would appear, therefire, 
that the ether members of the family were 
rendered liable under seotion 27 of the 
Negotiable Instruments Aot even without 
importing the rule of Hindu Law, because 
it oan apparently be held that the makers 
of the promissory note were duly author z id 
agents ao ing in the name of the fa oily. 
Bat according to the Madras rulit g oi ei 
above, the co-parceners are liab’e whether 
the family name is used or not Tnat ruling 
has been consistently folio wed by the Madras 
High Court. In the recant oase, Ohinniah 
Ohetty V. Tikkani Ramaswumi Ohetty (ll), 
Srinivasa Aaiyangar, J., pointed out that 
in oases of this nature it is only the mana- 
ging msmber actually executing the promis- 
sory note who is mile liable on the 
oontraofc itself. Tne lability of the other 
oo paroeners is imposed on them by the 
Hindu Law apart from the oontrast entered 
into by the managing member or members. 


In the Bombay case Roghunathji Tara> 
chin l v. Bink of Bonbiy 6) the 
Madras deoision is not referred to, but 
Chandavarka*, J , in his judgment states 
the Hindu Liw on the subject as follows: — 
Wnere a minor is a oo parcener in a 
joint family, his share in the family property 
is liable for debts contracted by his manag- 
ing co paroeDer for any family purpose or 
any purpose incidental to it.” 

In that oa9e a minor oo-paraener was 
held liable on certain promissory notes 
executed by the only adult male member 
of a joint Hindu trading firm. It was 
held that where a Hindu family oarries 
on a business or profession, and maintains 
itself by means of it, the member who 
manages it for the family has an implied 
authority to oontraot debt for its purposes, 
and the creditor is not bound to enquire 
into the purpose of the debt in order to 
bind the whole family thereby, because 
that power is necessary for the very ex- 
isteros of the f-imily. 

In the c i«e of Nagend'a Ohanira Dey v Amar 
O'uwdra Kundti (?) a Bench of the Calcutta 
High Court considered the question of the 
liability of the sons in an undivided Hindu 
family for debts contracted on a promissary 
note by their father, who was the managing 
member of the family. The judgment of 
the Court was delivered by Mitra, J. The 
view that the karta of a joint family has 
presumably authority from the other mem- 
bers of the family to oontraot a debt and 
that the debt contracted by him is presum- 
ably for the benefit of the other members of 
the family was not acospted. But the oase 
in qiestion was one of a family governed 
by the Dayabbaga Law, and the Jeiraed 
Jadge expressly stated that the abcve pro- 
position may be true as regards the sons 
in a Mitaksba r a family as to debts con- 
tracted by the father, but not as regards 
the members of a family other than the 
sons. The Madras ruling was not considered 
in that oase, but in a liter deoision of the 
Calcutta High Court, Baisn'ib Ohandn De 
v. Rimd'.on Dkor ( 9 >, the rnl ng in Knsbna 
Ayy *r v. Kris'in'isani Ayy%r ( 2 ) e *“ 

pre^sly referred to and folio wed, and 13 was 
he’d that where the karti of a joint un- 
divided Hindu family borrows money cn 
promissory notes for the purpose of a joint 

family business or to meet a joint family 


(11) 81 Ind. Caa. 817. 
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necessity, the oreditor can recover the 
money from all the members of the joint 
family although they were not all parties 
to the notes. Incidentally the B*nchde\lt 
with the argument on which Davies, J , 
based his dissenting judgment in the ca-m 
of Krishna Ayyar v. Krishnasami Ayyar (2), 
They declined to accept the veiw that sec* 
tions 26, 27 and 23 of the Negotiable Instru- 
ments Act have the effeotof embodying in the 
Aot substantially the eame provisions as are 
to ha found in section 23 of the Bills of 
Exchange Aot, 1832, in England. One of 
the Judges in the Caloutta case last cited was 
Ghose, J., a Hindu Judge. 

Reports of the Allahabad High Court 
throw little or no light on the question 
referred. The judgment in Shram Lil v. 
Qaneshi Lai (10) oontains an obiter dictum 
approving of the aotion of the lower Court 
in dismissing the suit against the plaintiff, 
who had been joined in a suit with his 
father on a promissory note executed by 
the father alone, and had set up the defecos 
that no deoree could be passed againt him 
as he was not a party to the note. Toe 
question of his liability on his father’s 
promissory note was not argued before the 
High Court. On the other hand, his suit 
for a declaration exempting his interest in 
the joint family property from liability on 
his father’s note was disallowed according 
to the rule under whioh a Hindu son is 
liable to pay any debts of his father not 
shown to be tainted with immorality. 

In the question referred it is assumed 
that the lender sues on the promissory 
note and not on the original loan, and our 
findings on the reference should bs confined 
to the case of a suit on the promts 'ry 
note alone. The points for decision then 
are (l) whether in such a suit having 
regard to tbe provisions of section 27, 
Negotiable Instruments Act, the lender 
could obtain a deoree against the non- 
signatory members of the Hindu family 
in question (it beiog assumed that he has 
set out in his plaint all the requisite 
allegations of faot concerning the family), 
aud (2) whether the liability of the non- 
signatory members of the family is aff scfced 
by the ciroumstanoe that the family oarrie 3 
on an agricultural as distinct from a trading 
business. 
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With regard to the first point, a comparison 
of the English Bills of Exchange Aot, 1*82, 
with the Indian Negotiable Instruments 
Act, 1881, suggests tha* the Todian Legisla- 
ture sd vi°edly refrained from adopting the 
str^ot rule of law embodied in section 23 of 
the English Statute. Section 27 of the 
Negotiable Instruments Aot lays down that 
a duly authorized agent acting in his prinoi- 
pal’s name may make a promissory note 
binding the principal, and this provision 
corresponds with the 2nd proviso to feotion 
23 of the English Statute, under whioh the 
agent of a 6rm signing a note in the firm’s 
name renders the members of the firm liable 
on it. But the Indian Aot has nothing 
corresponding to the main provision of 
section 23, by whioh non-mgnatories generally 
are exempted from liability. And it seems 
reasonable to infer that this provision of 
English Law was intentionally omitted having 
regard to the Hindu joint family, an institu- 
tion peculiar to India. We are justified in 
holding that seotion 27 of the Negotiable 
Instruments Act is not intended to be 
exhaustive and does not serve to exempt 
from liability non-signatory members of an 
undivided Hindu joint family. 

It is true that the making of promissory 
notes is not an ordinary incident of an 
agricultural business and it has been held 
in England that a partner in a farming 
oompany has no implied authority to execute 
promissory notes so as to bind the oompany. 
But the Madras and Caloutta oises already 
cited are, in our opinion, sufficient to show 
that the manager of an uniivided Hindu 
family regulated by the Mitakshara Law is 
entitle 1 to borrow mon°y for the porpo*es 
of the family business, whatever that business 
may be. and that debts so contracted will 
biod the ether members of the family. No 
definite authority to the oontrary effect has 
been cited. The manager’s authority to bind 
the family by his borrowings necessarily 
involves authority to execute promissory 
notes binding the family. 

We, therefore, answer both parts of the 
question referred in the affi mative. But 
a proviso shoull be added that the members 
of the jfiot family other than the signatory 
of the promissory note are liable only to 
the extent of their shares in the joint family 
property, 9 
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The oase does not fall within the scope 
of sob seotion (l) of section 13 of tha 
Burma Laws Aot, 1898, for the question 
for decision is not a question of 
succession, inheiitanoe, marriage or 
oaste or of any religious usage or institu- 
tion. But as the parties are Hindus, they 
are bound by the customary law regalating 
the incidents of the Hindu joint family 
and this is the law we have to apply to the 
oase, 

Answer in the affirmative. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 25 of 1919. 

January 23, 1920. 

Present Mr. Justice Teuoon and Mr. 

Justice Beaohoroft. 

Srimaii SASHIBALA DASI, wife of 
RADAN CHANDRA RAKSBlT, 
and others— Plaintiffs 
— Appellants 
versus 

KAMIKSHA NATH nUTT and KRISTA 
CHANDRA DUTT— DzFBNDiNTs, and 

GTBERS — ReSPONI ENTS. 

Civil Procedure Code ( Act V of 190*,), 0. XXIII, r. 

3 Arbitration without intervention of Court — Award, 

whether may be filed and enforced as compromise — 
“lawful,” meaning of— Parties not getting legal shares 
— Compromise, whether unlawful. 

An award made upon a reference to arbitration 
without the intervention of the Conrt can be record- 
ed and enforced as a compromise under Order 
XXIII, rule 3, of the Civil Procedure Code, [p. 717, 
col. 2.] 

A compromise is not unlawfnl merely because the 
parties do nob get the shares to which they would be 
entitled under their personal law. [p. 71 7, col. 2.] 

Appeal against the order of the Addi- 

tional Subordinate Judge, Howrah in 

Hooghly, dated the 7th of September 

1918. 

FACTS appear from the judgment. 

Babu Mohendranath Boy (with him Babu 
Sitaram Banerjee ), for the Appellant: — 
The suit was one for partition. Uday 
and Gagan were two brother's. Plaint- 
iffs Nos. 1, 2, 3 and defendant No. 4 
were daughters of Uday and defendants 
Nos. 5,6, 7,8 were his daughters’ song 
whose mother was dead at the time of the 


institution of the suit, Defendant No. 4 
was a ohildless widow at the time of her 
father’s death. Defendant No. 9 is the 
widow of Gigan and dafendanfcs No3. 1, 2 
and S were his sons. The suit was in- 
stituted on the 11th March 1916. On the 
29th May 1916 the plaintiffs and defend- 
ants Nos. 1 to 5 execute 1 an agreement to 
refer the matter in dispute between them 
to arbitration. Oo the 20bh February 
1917 five of the seven arbitrators made 
their award; one was dead at the time and 
the other refused to aot as arbitrator. 
On the 3rd September 1918 the defendants 
Nos. 1 to 3 applied to the Court to record the 
award as a compromise under Order XXIII* 
rale 3, of the Code of Civil Procedure. The 
Court recorded the award under Order 
XX11I, rule 3. The appeal to your Lord- 
ships is direoted against the order of the 
Court recording the award. 

I submit that the award having given 
to certain persona shares, which they 
would not ordinarily be entitled to under 
the Hindu Law, the compromise arrived 
at between these person, who are parties 
to the suit, cannot be regarded as lawful 
within the meaning of rule 3 of Order 
XXIII of the Code of Civil Procedure. 

Defendant No. 4, being a ohildess widow 
at the time of her father’s death, had no 
share in tie property. Neither the daugh- 
ters’ sons, defendants Nos. 5 (o 8, had aoy 
share to long as the daughters of Uday 
were living. The award is unlawful be- 
oauee the arbitrators by their award have 
given shares to persons who had no 
shares in the oo-paiosnary property. The 
reference to arbitration was made without 
the intervention of the Conrt. There can 
be no suoh reference to arbitration in a 
pending suit — See Ohulam Khan v. Muham- 
mad Hassan (1), Tincowry Bey v. Fakir 
Ohand Bey (2). Refers also to l raglas v. ««'- 
dhardas (3), Harakhbai v. Jamnabai (4L The 
dioieion in Muhammad Newaz Khan v. Alan 
Khan (5) does not apply to the present oase. 
That wes a oase in which their Lordships i of t e 
Judicial Committee had to decide whether 

(1) 29 0. K7 (P. C ): 6 0. W. S. 22* 21 I- ** *1? 
12 M. L. J. 77; 4 Bom. L. B. l6t; 8 Sar. P. C. J- * 
25 P. B. 1902. 


(2) 30 C. 218; 7 C. W. N. ISO. 

(8) 26 B 76: 3 Bom L B. 431. r o ^10 

(4) 19 Jnd. Cas. 7 S6; 37 B. 639; 15 Bom. 1 U *• ' 

[e, 18 0 414 (P. O.j; 18 I. A. 73, 6 3*r. P. 0. J. 


INDIAN OASES. 


Vol. LV] 

VIBCHAXD t>, BULAKIDA8. 

tbe arbitrators were guilty of misconduct. 
The present oase has been deoided not 
on the footing of an award bat on the 
footing of a oompromise. The compromise 
being unlawful, it oannot be recorded by 
the Court under Order XXIII, rale 3. 

Babu Monmathanath Mukerjee (with him 
Babu Satindranath Mukerjee ), for the Respond, 
ents, was not called upon. 

JUDGMENT. 

BRlOHCROPr, J. — This is an appeal against 
an order of the Additional Subordinate 
Judge of Howrah, directing that an award 
made by arbitrators should be enforced as a 
oompromise under Order XX Ul, rule 3, Code 
of Civil Procedure. 

. 8Q,t wa8 one for partition. It was 
instituted on the llth March 1916. The 
plaintiffs^ three in number, are tbe daughters 
of one Uday Chand Dutta. Another 
daughter of Uday Chand, a childless 
widcw at the time of her father’s death, 
is defendant No. 4. Defendants Nos. 5 to 
8 are sons of another daughter of Uday 
Chand. The defendants Nos. 1 to 3 are 
sons of one Gagan Chandra Dutfa, who 
was thelbrother of Uday Chand, and defend- 
ant No. 9 is the widow of Gagan Chandra. 
On the 29th May 1916 the three plaint- 
iffs and defendants Nos. 1 to 5 executed 
an agreement to refer the matter in dis- 
pute between them to arbitration and the 
Uourt allowed time for the purpose. The 
reference to arbitration was made without 

on? k 1 ^ e f‘ vent,on of the Court. On the 
20th February an award was made by five 

out of the seven arbitrators, who were nomi- 

nated by the parties. Of the other two one 

had died and one had taken no part in 

the arbitration proceedings. The Court was 

not informed that the arbitration bad been 

completed and on the 24th February 1917 

the plaintiffs applied for further time. 

Ibis application was rejected, and a 

preliminary decree was then made ex parte 

but this was subsequently set aside. On 

the 3rd September 1S18 the defendants 

Nos. 1 to 3 applied to the Court to record 

, as a compromise under Order 
AXIIJ rule 3, Code of Civil Procedure, and 
the Judge made the order whioh is now 
complained of. 

* ® ffeofc of tbe award has been to 

fUJr.L arsons who would not 

ordinarily be entitled to shares under the 
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Hmda Law, certain share* in the property 
or instance shares have been gi Te n 
to defendant No. 4, who as I have already 
remarked was a childless widow at the 

No 6 5 ^ er father>s , death, and defendant 

Wo. 5, a daughter’s son, who in the 

presense of plaintiff. Nos. 1 to 3 would not 
be entitled to aDy share* 

The only point taken in this appeal, and 

that even has not been pressed very 
seriously, ,s that the award having 8 i„ e n 
to certain persons shares, whioh they 
would not ordinarily be entitled founder 
the Hindu Law, the compromise so arrived 
at between these persons, who are parties 
to the suit, cannot be regarded as lawful 

XXlTi Cod me f n- 8 i p rnle 3 of 0rder 
XXIH, Code of Civil Procedure. That oon- 

unheld’ tV aPP T S ‘° “ e - «««ot be 

upheld. Tbe parties came to an agreement 
Which ,t is impossible to say wfs not a 
lawful agreement, and having oome to this 

agreement between I hemselves some of them 

cannot now be allowed to baok cut of it 
because the arbitrators’ award is not to 
their liking. The argument in effeot comes 

XXni T 3 “ i8WfnI ” in Order 

XX1H rule 3, has the same meaning aa the 

word legal, but the agreement oannot be 

said to be unlawful merely because the 

parties do not get the shares to which 

they would be legally entitled. 

In my opinion the appeal ought to be 

Sa Jow eariD(f * 

abo T uW NO b:'dism7s I .sd: 8ree th8 


Appeal dismissed , 


NAG PUB JUDICIAL COMMISSIONER'S 

tUUKT, 

Miscellaneous Appeal No. 16 -B op 1910 

January 15, 1920. 

Present : — Mr. Mittra. ATP 

ViBOHAND -Ca .mxo^^ 

BULAKIDA 8 — Insolvent— 

ry . . , . Bespondbnt. 

Provincial Insolvency Act (Ul of 10Q7), 8S , 43 . ^ 
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dgai'nsf order parsed, whether lie*. 

To entitle a creditor to appeal against an order 
palsed in proceed, ngs started on h- apphcauoa 
against an insolvent under sect on 3 0 f the Pro 
? I Insolvency Act, he must show that he is a 
‘• Ison aggrieved” by the order within the meaning 
of section 4s of the Act lie is not so aggne>ed if 

the order merely hoHs that there is no pnma facie 

case against the insolvent. , 

lyappa Minor v Manikka A*an, 2. ]nd ^as. 241 

40 B » l; Lain Ram v ilahabir Prasad, 37 lnd. Cas. 

99b; 39 A. 17I-, 15 A. L. J 31, followed. 

Appeal against the order of the 2nd 

Additional Distriet Judge, Amraot. in Insol- 
vency Case No. 123 of 1917, decided on (he 
6th February 19 1 9. 

Mr. 0 , Sudhedar, for the Appel- 

U The Hon’ble Mr. M. R. Dixit, for the Re- 

8P JUDGMENT. — A preliminary objeotion 
has bien taken that no appeal lay 

at the instance of the appellant, who 
ia a creditor, who applied to the lower 
Court that the respondent insolvent should 
be dealt with under section 43, sub 
'l Provincial Insolvency Aot. The Addi- 
tional Distriot Judge after an inquiry has 
tome to the oonolnsion that there ia no pnma 
facie case against the insolvent. To entitle a 
creditor to appeal from the order he most 
sho w that he is ‘ a person aggrieved by 
the order within the meaning of section 
45 of the Provincial Insolvency Ad. In 
m y opinion he is not, as has been held 
in lutpp'i ^amar v. Sdanikki As in *1) aud 
Ladu Ram v. Mahabir Ha, ad 2). This appears 
to be the opinion of Teunon, J., in Jhgendra 
Chandra Basik v. Ramani Mohan 0 tsxcami 
(3). The appeal is dismissed wita oosts. 1 
fix Rs. 50 (fifty) as Pleader’s fee in this Cjnrt. 

Appeal dismissed. 

(1) 27 Imh Cae. 241; 40 M. 630. 

(2) 37 lnd ( as. 9^B ; an A. 171 ; 15 A L, J. 31. 

(3) 48 lnd Cas. 333; 22 0. W. N.9o8. 


LOWER BURMA CHIEF COURT. 
Insolvency CLsk No. 5d of 1917. 

Jnly 24, lyl9. 

Prerent ;-Mr. Justice Manng Kin. 

In the metier of T. A. R. A. R. M. CHETTY 

FIRM— Insolvent 
versus 

R E ROLOMON-Pbtitioneb 

Negotiable Instruments *,“■ 

4 R — Transfer of Property Act (IV of ->'\a or i p A 

137 - Promissory note f trantfe' of , hoiv to ie *fcf** 

Verbal transfer , validity of-Endonement and deincry. 

A promiseory note payable to a epecifted pereon 
or order is a negotiable instrument and 
by endorsement and delivery, but a verbal assign 
ment of such a note is not recognised by law. Lp. 71 , 

C°1 2.] . 

Mr. A. B. Banurii, for the Petitioner. 
JUDGMENT.- One Mahomed Hasbim 
Ariff exeouted the promissory ] note 'na- 
tion in favour of T. A. R. A. R. M. 0 
firm for Rs. 2,500 and made it payable to 

that firm or order. T. A. R. A. R M. 
borrowed money from S. R. • * 

Chetty firm and delivered the P«> ml8S J 
note as Beourity for the loan. . T ere w 
ro endorsement of the promissory note. 

S. R. M. C. T. firm in their turn trans- 
ferred the debt and the promissory note i 

E. Solomon. The transfer " a8V8rbl * a ° 
the pro- note was not endorsed. T. - * 

A. R M. firm became insolvent and tn 
Official Assignee as their raoresentativ* «* 8 
the ranker, Mahomed Haahim Ariff, 
obtained a decree. S lomrn banded th 
promiseory note over to the Offinal As 8 
hr thie pnrpoee. The lu"Meb or 
has paid into Court and the Offinal Aee g 
D ee has reoeived Rs. *.-69 an 

judgment-debtor has also paid Rs. 
to Solomon out of Court. Solomon now 

asks for an order to the 0ffi3,tt ' f “ ® nda 
to pay to him the amount m the han 
of that officer less hie usual commie 

Tt' ie clear that the pro note is a chose 
in action or actionable Maim. V, 0 | 
expression is as need in t e T A(jt 

Property Aot. Section 130 of 
requires transfer of actionable claims 

be in writing aooompamed by cert 

formalities. Therefore as a transfer^ of an 
aotionable olaim, the delivery ^ 

missory note to Solomon 137 

valid. But it ie claimed that see 




i 


Voi LV] 


T. A. R. A. R, M. 0HET1Y FIRM V . SOLOMON. 

the operation of seel ion 130 instruments 
wh.eh are for the time being, by law or 
oustom, negotiable. The instrument in 
question is a negotiable instrument as it 
is psyaole to a speoified person or order, 
bee seotion 1? of the Negotiable Instru- 
moots Act. Bot it is oontended tbafc it is 
an actionable claim all the same. This 
proposition is quite correct. Upon this 
assn up ‘ion it is oontended that, treafei 
as an aotionable olaim, it may be trans- 
ferred otherwise than by writing as 
required by seotion 130 of the Transfer of 
Property Act, for instanoe, verbally, as it has 
been in this case, inasmuch as this sort of 
actionable olaim is excepted out of the opera- 

tion of that 8€c l ion. It is, however, admitted 

that, as a negotiable instrument made payable 
to a speoi Bed person or order.it is negoiiable 
by endorsement and delivery only See 
Motion 46 cf the Negotiable Instruments 

The point raised is, oan it be trana- 
ferred otherwise than by endorsement and 
delivery or by assignment in writing? J n 
Hamnchandra Roo v. Aheeb Rowthan (1? She. 
pbard and Moore, JJ., held that there was 

nothing in the Negotiable Instruments Aot 

to restnot the transfer of negotiable instru- 
menie to transfers by endorsenent inly 
and that such oboses in action may be 

nnder W an aDd tbat an ^'er.ee 

i Muhammai Khun.arali y. RaS/a 

o“l-a M 1,1 bthar Sahib Mara.kar y. hair 
8ah,b Mara.kar (3) the learned Juoges 
accepted the lb >ve rulings and after quo.ing 
a parage from Story on ‘Promissory Notes,” 

tW E J 0n ’ 8e ° tl0n 120 ’ P a *« ^53. held 
that endorsement is not the only mode by 

which negotiable instruments may be trans- 

“! ' £d i may be otherwise assigned, 

and the assignee may sue in his own 
name; he will, however, have only the right, 

the’ a s Bl1 lt,ter / st ot lbe assign r, while 

e endorsee of a negotiate instrument 

have all the rights of a holder in 
due course. Later in HO? the exact point 
before me arose in the Madras High Court 


INDIAN OASES. 


719 


(unreported)', 4 PP eal N °- 176 of . 160 ? 

** M. 654. 

(3) 28 M. 544, 15 M, L. J.884. 


There The Tuit ^was' on ** ?** <*>. 

f- ~ l>-i-y DO hote en, is ed ha , d 

been held in Subba Naraunnn V n b d 
Bamawami Aiyar 5) ^ T ' 

tended on the autj ItT’ 

SFS-SF? 

sis* irs? *» -«•&.£ 

■pent. '"d"" 

Assuming that .he pilaff" ’ 

S4 itrrx: rl£F 

therefore,” wonld^ot'omne wThinTb”‘ 

i a 

it 0 . ° f tba Transfer of "IT” 

.o h r TTe\:st°TTr r peaM 

negotiable promiseory L0 te T ^“oh"^ •* 
action, the transfer * 0 J h * ° h ° 8e ,D 
pl anoe with seotion 130 n f ^at °° m ’ 

r'VS" “• ;f « =“"■ 

the p.esent’case’wilT l e T ot nT T’f “ ant in 
in 0 eT a ot h i', 8 g'To”,on U l 3 TTf tteVH 

iTTU.Ten 0 ^ 

Tot" which Tre 1,^5^ **55 

la.ed by special Acts of Te“T "V 681 " 
as to their transfe.s. This !f eg,9 atare 
Plain that in the case of th„T 18 

a z:t:r 
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KHAIRATI V . 1NDAR, 

question o£ the legality or otherwiae of 
their transfers must be tested by the pro- 
visions of the law relating to them. I be 
fact that a negotiable instrument ia also 
a ohose in aetion is immaterial and does 
not indisate that a third method of transfer, 
for instanse, a verbal assignment, is recog- 
nized by the law. For thess reasons 
would hold that the transfer of the Pro- 
miaso.y note to Solomon was not valid and 
the property in it was not thereby transfer- 
red to him. The result is that Solomon is 
not entitled to any portion of the amount 
of the deoree obtained by the Official 
Assignee. Solomon’s application is, there- 
fore, dismjj^. ^ Application dimsis-ed. 




tr 
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. Srinagar. 

Lahore high court. 

MlSCBLLANBGUi SRCOND A PPEAL No. 191 8 

OP 1919. 

March 10, 1920. 

Present : — Mr. Justice Martineau. 
KHAIRATI and others— Plaintiffs— 

Appellants 

versus 

INDAR and others — Dependants — 

Respondents. 

Punjab Tenancy Act ( XVI of \ 887J.-.77 (8) (»'- 

7,.r Zdiction of Civil and Revenue Courts-Injunctwn 
restraining proprietors from preventing plaintiffs from 

using site, suit /or. 


Plaintiffs, occupancy tenants, sued for -an J 
ti on restraining defendants, members of the pro- 
. , _ bodv trom preventing them from using 

KSa ^ which J-hey ellegea they and then- 
.i org bad been using for a long time. 

Held that the plaiotiSo were claiming to use the 
lend not by reason of thoir being occupancy tenants 
lmUiT reason of their having been enjoying the use 

^t b i7 many years and that there ore the s t 

™ by aCiviX Court. 

• i q t u May 1919, reversing that of the 
Ut Ola... Jullandur, dated the 29th 

"^Lala^Jojon Nath, for the Appellants. 

Mr, Badri Bath Kapur, for the Respondents. 


JUDGMENT.— The plaintiffs, wbc > are 
occupancy tenants in the village Sarai 
sue for an injunction to restrain defendants 
Nos, 1 to 3, who are members of the proprie- 
tary body, from preventing them from using 
a oertain site, which they say that they and 
their ancestors have for maDy years been 
using for preparing dung oakes, storing 
bhusa, and other purposes. The first Gour 
passed a deoree in the plaintiffs 
but the District Judge on appeal has held, 
following Bxr Singh v. Kahan Sinoh (l/» 1 a 
the case is cognizable by a Revenue Cour 
and has ordered that the plaint 0 

returned. , 

The ruling relied upon by the learned 

Distriot Judge is distinguishable in 

two ways from the present case. The 

defendants in that case were the plaintiff* 

landlords, but in the present case the three 

defendants against whom an injunction is 

asked for are only some out of a nUD J° e 5 
of persons owning the land in dispute, whio 
ia said to be shamilat patti. In the second 
place, the plaintiffs in the case mentioned 
above claimed tc be entitled to use oertain 
land as a threshing floor in consequence of 
their holding oeoupanoy rights, so that the 
suit was one arising out of the conditions 
on whioh the tenanoy was held and feu 
under section 77 (3) (») of the Tenancy 
Act. But the olaim in the present case is 
in do way connected with the conditions 
of the plaintiffs’ tenanoy. The plaintiffs 
are claiming a right to use the. land m 
dispute, not by reason of their being oaou- 
panoy tenants in the village, but hy 
reason of their having been enjoying tbe 
use of it for many years. The P r000 ° 
oase is not one falling under section • 
(3) (») of the Tenanoy Aot, and it is 

nizable by a Civil Court, . , 

I aooordiDgly aecspfc the appeal, set asi 
the order of the Distriot Judge, and reman 
the case to him under Order XLI, ra 
23, Civil Procedure Code, for disposal or 
the appeal before him on the merits. 
Court-fee paid on the appeal in this Coar 
will be refunded. Other oosts will be o 
in the case. , , * 

Appeal accepted. 

(1) 26 Ind. Cas. 602; 44 P. B. 1914; 264 P. L. B. 
1914; 75 P. W. B. 1914. 
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B1RFI L1L V, EMPEBOB. 


LOWER BURMA CHIEF COURT. 
Criminal Rivision No. 234 B or iyl9. 

August 11, 1919. 

Present: — Mr. Justioe Robinson, 

0. SOORAYA aliat THEIN MAUNG- 

Complainant 

verms 

SHWE BWIN— Accused 

Criminal proceedings, stay of, pending civil suit — 
Discretion oj Magistrate — High Court, interference by. 

The question whether criminal proceedings should 
be stayed pending the disposal of a civil suit is 
primarily a matter for the discretion of the Magis- 
trate before whom they are pending, and the High 
Court will not lightly interfere with the exercise of 
this discretion. 

Where the matter is purely a civil matter 
and can more fully and adequately be dealt 
with in a civil proceeding, criminal proceedings 
ought to be stayed pending the decision of the civil 
suit. 

JUDGMENT. -Complainant and aooused 
were partners in paddy transactions and 
disputes arose between them as to the 
settlement of their accounts. Aooused bad 
sold fifty baskets of paddy, whioh he olaimed 
were his separate property but whioh 
•omplainant alleged belonged to the partner 
ship and had been entrusted to aooused to 
keep. He aooordingly laid a oomplaint of 
eheating or theft or oriminal misappropria* 
tion against the aooused. The latter has 
filed a oivil suit for dissolution of partner* 
ship and aooounts and oomplainant is filing 
a oross- suit. 

Aooused moved the Magistrate to stay 
proceedings in the oriminal oharge, but 
this has been refused, and the Distriot 
Magistrate has referred the matter with 
the opinion that the oriminal proceedings 
should have been stayed. 

The question whether oriminal proceedings 
should be stayed is primarily a matter for 
the disoretion of the Magistrate before 
whom they are pending, and this Court is 
not prone to interfere lightly with the 
ezeroise of this disoretion. 

The grounds on whioh the Magistrate 
refused to stay are that the oriminal oharge 
had been pending for some months; that 
the issues involved in the two oases were 
not substantially the same and that the 
deoisions of neither Court would affeob the 
deoision of the other. Now the question 
whether the fifty baskets were the private 
property of the aooused or belonged to 

46 


the partnership is one of the questions in 
beth proceedings and this must be decided 
in the oivil suit, Waat the Magistrate 
has not alss realizsd is that the matter 
is purely a oivil matter and more likely 
to bs folly and adequately dealt with in 
oivil proceedings. He has not taken into 
consideration that the prosecution is a private 
prosecution initiated possibly not so muoh 
from a desire to bring an offender to 
justio 9 ai t) satisfy private spite or to 
bring pressure to bear. 

Had the proseoution been ordered by a 
Court, th 3 position would have been different. 
The dealings between the parties amounted 
to nearly Rs. 30.C00, while the proseoution 
is only in respeot of fifty baskets. All these 
are matters whioh should have beeq. weighed 
and were not apptreotly and, therefore, 
there need be no hesitation in interfering 
with the exeroise of’ the ^ Magistrate’s 

disoretion. ' f ‘ * • v • * * . N 

The matter is purely a oivil dispute 
whioh oould and should form the basis 
of oivil and not of oriminal prooeedings 
and the Magistrate might well have refer- 
red the oomplainant to the Civil Courts. 

I agree with the views set out in Dmrha 
Nath Rai Chotclhry V- Emperor (l) and the 
oases oited therein. 

I, therefore, direst the pronediog be stay- 
ed unjil the deoisijQ of t le oivil suit pend- 
ing between the parties. . 

Proceeling stayed , 

(l) 31 0.853; 1 Cr. L. J. 85 !. 


<? 


r c // 

>/. ... • .w 

Advocate Hi i Court 

Jammu £ i a.li.njr 

9 

Srinagar, 

ALLAHAB4D HIGH OOURT.- 
Crihinal Reriasics No. 811 or 1919. 

January 8, 1920. 

Present : — Justice Sir George Knox, Kr. 
BARFi LAL -Applicant , 

ter tut 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of »8i0;, «. 417 — Criminal 
tres pass— Public road, exposing goods Jor sale on — 
Offence. 

The exposure of goods for sale ou a public road 
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KOTTAMIDDTJ RA*GA REDDI, In re. 

belonging to a District Board, the collection of the 
tolls leviable on which is leased to another, is not 
an offence under section 4-»7 of the Penal Code. 

Criminal referenoe made by the Sessions 
Judge, Benares. 

Mr. N. Lpvlhia, for the Applicant. 

ORDER OF REFERENCE.— This is an 
application for the revision of an order of an 
Assistant Magistrate of the First Clasp, con- 
victing the applicant with two others in a 
summary trial under seotion 447 of the Indian 
Penal Code. The faots of the case as found by 
the trial Court are that the complainant 
has taken from the Distriot Board a lease 
of the tolls leviable from persons entering 
upon a oartaio road for the pur- 
pose of selling their wares and that the 
applicant has used the road for the pur- 
pose of exposing goods for sale. On this 
tindiDg the oonviotion under seotion 447 
of the Indian Penal Code appears to be 
untenable, since that seotion refers to 
immoveable property whereas a right to 
collect is incorporeal property, which oannot 
be the subject of the offence of criminal tres- 
pass. 

I, therefore, submit the record to the 
Hon’ble High Court with the recommenda- 
tion that the sentence be reversed. 

JUDGMENT, — I fail to find evidenoe of 
an offenoe under seotion 447 of the Indian 
Penal Code and find the aooused not guilty 
of any suoh offenoe, Any fine paid by him 
will be refunded, 

Reference accepted. 


• MADRAS HIGH COURT. 

Criminal Revision Case No. 860 of 1919. 

Criminal Rev.sioj Petition No. 304 

cf 1919. 

Ootober 29, 1919. 

rrcsent:— Mr. Jastioe Sehagiri Aiyar and 

Mr. Justice Moore. 

In re KOTTAMIDDU RANGAREDDI— 

Accused— Petitioner. 

Criminal Procedure Code (Act V of I898j, ss. 110, 
112, 114, 117 — Preliminary order under s. 112, con- 
lent* of— Accused not informed of substance of accusa- 
tion, effect of — Dangerous and desperate character — 
Central repute, evidence of, admissibility of— Evidence 


of Police witnesses, value of— Opinions, hearsay and 
rumours, admissibility of. 


It is not open to a Magistrate to look into 
evidence of general repute for finding that a person 
is a desperate and dangerous character within the 
meaning of section 110(/), Criminal Procedure Code. 
There should be proof of specific acts to show that 
he is of such a character, [p. 724, col, 2: p. 729, col. 1.] 
In proceedings under section 110 of the Criminal 
Procedure Code the evidence of official and Police 
witnesses should, as far as possible, be eschewed. 
Though there is no rule of law which prohibits a 
Magistrate from admitting Police evidence, it should, 
if not wholly discarded, influence his judgment 
little as possible, [p. 725, col. 1.] 

Where the evidence of the Police witnesses 
consists only of opinions, 'rumours and hearsay 
which they have recorded in their note books and 
diaries, it is wholly inadmissible, [p. 726, col. 2.] 

The evidence on which a Magistrate ought to 
base a conviction under section 110, clauses (a) to 
(c), Criminal Procedure Code, must relate to par- 
ticular instances which have come to the knowledge 
of the deponent and must be specific. Evidence 
relating to mere beliefs and opinions, without 
reference to acts or instances which have induced 
the witnesses to form an opinion, cannot be regarded 
as evidence of repute within the meaning of section 
117(3) of the Code. Habitual criminality cannot 
be regarded as established by the repetition of 
beliefs and opinions. At any rate, Courts ought to 
discard such evidence as much as possible, [p. 726, 
cols. 1 & 2.] . 

Per Seshagiri Aiyar, J.— Under section 112, Onau- 
nal Procedure Code, the substance of -the report 
made to the Magistrate should be clearly disclosed 
to the accused and if the accused is not informed of 
the charges or of the nature of the evidence which 
he is to rebut, the proceedings are illegal, [p. 724, 

col. 1.] 

Kripasindhu Maiko v. Emperor, 47 Ind. Cas. 277 
19 Cr.L. J.905; 3 L. W. 461; (1918) M. W. N. 751 


followed. 

Per Moore, J . — The preliminary order under section 
112 should not merely be a reproduction of the 
language of clauses (a) and (f) of section 110, Crimi- 
nal Procedure Code. A notice under the seotion 
should be a sufficient indication of the time and 
place of the acts charged with sufficient details to 
enable the accused to know what facts he has to 
meet. [p. 727, col. 1.] 

The defect, however, is not a sufficient ground tor 
the High Court quashing the proceedings of the 
Magistrate, if it is not shown that the accused was 
prejudiced thereby, [p. 727, col. I .] . 

The test of the admissibility of the evidence o 
general opinion is whether it shows the general 
reputation of the accused and it should at least be 
the opinion of a considerable number of persons, 
must not be the repetition of what certain persons 
have said to the witnesses. It should be the ev> 
dence of respectable persons acquainted wit. h 
accused who live in his neighbourhood and are 
awaro of his reputation, [p. 728, col. 1.] . 

Petitior, nnder sections 435 and 4 
of the Code of Criminal Procedure 
1898, praying the High Court to revise 
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KOTTIMIDDU R4NGA reddi, In re. 

the order of the Court of th9 District 
Magistrate, Anantapur, dated the 23th Dj* 
oember 1918, in Criminal Appeal No. 6 of 
1918, preferred agaia9t the order of the 
Court of the Depafcy Magistrate, Gooty, 
dated the 11th July 1918, in Miscellaneous 
Case No. 13 of 1917. 

FACTS appear from the judgment. 

The Hon’ble Mr. T. Richmond , for the Peti- 
tioner. — Section 110, Criminal Procedure 
Code, is preventive and not punitive. There 
must be satisfactory evidence that the person 
in question is one of the oategory of 
persons within the section. Even a likeli- 
hood of a breaoh of the peace is not a 
reason for aobion under this aobion. 

Mere evidence of general reputation is 
not sufficient. Hearsay cannot be the 
basis for action. Kalai Haidar v. Emperor 

(1), Abiul Khaliq v. Enperor (2), Bezhai 
v. Emperor (3). 

[Moors, J., referred to Nga Hein v. Em • 
peror (4).] 

The same view bas been reoently laid 
down in this Court by Kumaraswami 
Sastri, J., in Kripasindhu M-nko v. Emperor 
(5). There is no evidence exoept that the 
aooused is said to be connected with a 
gang of dacoits and that 67a or six 
years ago he was said to have committed 
a dacoity. The witnesses speak only from 
hearsay. 

[Sbshagiri Aiyar, J., referred to Emperor 
v. Sheik Abdul (6) and Prathipati Venkata • 
aamiw. Emperor (7),] 

Ye3. Emperor v. Sheik Abiul (6) clearly 
says what kind of evidence i9 required. 

Mr. V. L. Ethira} % for the Public Pro- 
secutor, for the Crown. — The only ques- 
tion being as to the repute of the 
accused, it is not neoessary that there should 
be evidence sufficient to oonneot him with 
the aotual commission of crime. Pei la 
Siva Redii, In the matter of the petition of (8). 

(1) 29 0. 779. 

(2) 28 Ind. Cas. 329; 16 Cr. L. J. 231; 13 A. L. J. 
41 ?. 

(3) 20 Ind. Cas. 153; 15 Cr. L. J. 705; 12 A. L. J. 
937, 

(4) 29 Ind Cas. 825; 8 Bur. L. T. 53; 16 Cr. L. J. 5)3. 

(5) 47 Ind. Cas 277; 19 Cr. L. J. 935; 8 L. W. 461; 
(1918) M.W. N. 751. 

(6) 33 Ind. Cas. 825; 43 C. 1123; 23 C. W. N. 725; 
17 Cr. L. J. 185. 

(7) 80 M. 330; 17 M. L. J. 407; 2 M. L. T. 339; 6 
. Or. L.. J. 278. 

(8) 3 M. 238; 2 Weir 54. 


In such oases, evidence of association 
with bad characters at various tiraci and 
places is sufficient for an order under 
section 110, Criminal Procedure Code. 
Chintimon Singh v. Enperor (9). It is noc 
necessary to prove specific acts or .' orimsi 
committed by the suspected person. 

ORDER. 

Sbshigiri Aiyar, J, — This is an aoplioa- 
tion to revise the order of th9 District 
Magistrate of Aoantapur, confirming the 
proceedings taken by the Deputy Magis- 
trate of Gooty calling upon the petitioner 
to enter into a bond for Rs. 5,009 with 
two sureties in a like sum. The first 
Magistrate was moved to take aotion 
under section 110 (a) and (/) of the 

Code of Criminal Procedure. He exa- 
mined a Urge number of witnesses, 33 for 
the proseoution and 41 for the defence. He 
oam9 to the oonolusion that the petitioner 
should be bound over. In confirming 
that order the District Magistrate refers 
to a defect in the procedure of the Trial 
Magistrate, namely, that, in recording 
and reading oat the preliminary order 
under seo^ion 112, there was no attempt 
made to inform the aooused of the suh. 
stance of the information received which 
led to the taking of action against him. 
The Distriot Magistrate says that the 
aooused had ample opportunities in the 
course of the hearing to know what evidence 
was being given against him and as he 
did not object to the legality of the pre- 
liminary order in the lower Court, the 
objection should be overruled. Although 
I do not propose to set aside the order on 
the sole ground that the information com- 
municated to the accused under sec- 
tion 112 was not suffijient to oomply 
with the requirements of the Code, I mu3t 
point out that it is of the utmost impor- 
tance in oases of this description that 
the first information should be dear and 
specific. The aooused is to be put on hia 
trial on information received behind hia 
back. In the oase of a complaint, the 
aooused may bs entitled to a copy, if he 
applies for it, but in the oase of an 
information of this kind which ex necessitate 
is a confidential one, the aoiused is 

(9) 35 0. 24h 12 C. 17. N. 299,7 C. L. J, 177, 7 Cr. 
L. J. 146. 
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entitled to be told the nature and the 
extent of the information on whioh the 
Magistrate intends to base the action 
against him. It is that communication 
that is expected to enable the accused to 
summon witnesses on his side. Therefore, 
if the substance of the report made to 
the Magistrate is not clearly disclosed 
and the aooused is not informed of the 
oharges, of the nature of the evidence that he 
is torebute, the proceedings oannot be 
regarded as legal. I entirely agree with 
the observations of my learned brother 
Kumaraswami Sastri, J., on this question. 

I now prooeed to deal with the merits 
of the case. Objection was taken in this 
Court by the learned Counsel for the 
petitioner on the ground that most, if not 
the whole of the evidence let in on the 
side of the prosecution was irrelevant and 
inadmissible in evidence. The Distriot 
Magistiate classifies in paragraph 4 of his 
judgment the evidence that has been given. 
Ho refers, first of all, to what he considers 
to be reputation evidenoe. As regards 
that he says that, if the order rested 
solely on it, he would have set it aside. 
Wbat 1 understand him to mean is that the 
evidenoe of repute against and for the 
accused is so evenly balanoed that, in the 
opinion of the Appellate Magistrate, it 
would be umafe to base the proceedings 
solely upon it. There was a large volume 
of evidenoe adduoed by the peti- 
tioner whioh showed that in the opinion 
of a considerable number of the people 
in and round the place the aooused is a 
man of good character. If that is the 
view taken by the Distriot Magistrate, 
there is nothing to be said against it. But 
1 am not sure whether he does not, 
to some extent, confuse the iesue by hold- 
ing that evidenoe of repute is altogether 
inadmissible. 

It is desirable to point out here in 
what case evidence of repute may be per- 
mitted in proceedings ot this oharaoter and 
in wlat oates it should be avoided alto- 
gether. Under seotion 1 1 0, there are six 
categories of cffenoes: the firnt five relate 
to habitual mhoonduot, and the sixth to 
the aocueed being desperate and danger- 
ous. fceotion Ii7, olause (3), provides 
‘ibat a person is a habitual offender 
may be proved by evidence of general 
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repute or otherwise.” This language is not 
very happy and Courts have been often 
at pains to understand the idea which led 
the Legislature to enact this olause. The 
expression 'habitual offender’, I believe, oovers 
all the first five categories of offences 
mentioned in seotion 110. Oae thing at 
least is clear, that to bring home the 
oharge under seotion 110, clause (/), evidenoe 
of general repute is not admissible. Ac- 
cording to the ordinary rules of evidenoe, 
evidenoe is not admissible to prove that 
a man is of a bad oharaoter. Therefore, 
olause 3 of seotion 117 mu9fc be taken to 
have been introduced by way of excep- 
tion to the general law. If that is so, the 
exception must be limited to the particular 
offenoes referred to iu it. That I under- 
stand to have been the view taken by 
Justioe Sankaran Nair in Aluthu ttllai V, 
Emperor (10). In that case it was con- 
tended for the Crown that, by admitting 
evidenoe of geinral repute for proving the 
first five categories of offences in seotion 110, 
Courts oan subsequently utilise it for 
showing that the accused is of a desperate 
oharaoter. The learned Judge rightly over- 
ruled this suggestion, because it would be 
enabling the Crown to let in evidence in- 
direotly whioh it oannot directly do. I am 
clear that it i9 not open to the Magistrate 
to look into evidenoe of general repute for 
finding that a man is dangerous and is of a 
desperate oharaoter within seotion 110 (/) 
of the Code of Criminal Procedure. Mr. 
Justioe B inner jee in Enperor v. Bidyapitt 
(11) pointed out that it is only for the 
purpose of establishing oharges ynder 
section 110, clauses (a) to <e), that repute evi- 
dence is admiesible. I am in entire agreement 
with the pronouncement of Sankaran Nair, 
J., and Bannerjee, J., on this matter. 

The evidenoe let in in this case would 

have, therefore, to be excluded to a considera- 
ble extent. The Distriot Magistrate divides 
the rest of the evidenoe iato two classes, 
the evidence of official witnesses of suffioioot 
standing and the evidenoe of witnesses who 
speak of particular acts of oriminality on 
the part of the aooused. Under the fi r8 ^ 
heading he relies mainly upon the evidence 

1 10) 8 Ind Cbb 493; 34 M. 255; 8 M. L. T. 347l 
(1911 j 1 M. W. N. 34; 21 M. L. J. 483; ii Cr. L. J* 
653. 

(11) 25 A. 273; A. W. N. (1903) 86. 
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of a Deputy Superintendent of Police, two 
Inspectors of Polioe and some Sub-In9peo- 
tors of Polioe. Oae oaufcion wbioh the 
learned Magistrate has not kept in view 
l is that in proceedings of this kind as far 
! as possible the evidenoe of official witnesses 
| like Superintendents of Polioe and Inspectors 
of Police should be esohewed. Their miods 
are naturally biased by the reports that 
they receive from their subordinates regard- 
ing the movements and antecedents cf 
the accused, when they report to the 
Magistrate that the accused should be 
bound over. Therefore, their evidenoe 
would in the nature of things ordi- 
narily exhibit bias against the accused. 
This was pointed out in Aldul Khaliq v. 
Emperor (2). It is a very salutary prinoi- 
' pie and although there is no rule of law 
which prohibits a Magistrate from admit- 
ting Police evidence, it should, if not 
- wholly discarded, indaenoe his jadgment as 
little as possible. Bearing this in mind, I 
shall now examine the evidenoe given by 
the Superintendent of Polioe. He says 
that he knew the accused’s reputation and 
straightway speaks of haviog heard of the 
aooused being oonoerned in getting up of 
daooities. Then he says as regards one of 
the oases the aooused is said to have en- 
gineered: “I sent the Head Constable to 
Tadpatri and found the allegations to be 
true” Thifc is both op nion ard hearsay 
evidenoe. Then he refers to the entries in 
] his diary of his having been convinced that 
/ one of the artioles found on a searoh in the 
■ house of the accused being stolen property. 
If that was the oonviotion of this witness, 
why did he not oharge the aooused before 
a Criminal OourtP The whole of this 
evidenoe, however muoh it may express the 
honest opinion of the officer, is either 
hearsay or rumour of a priori conclusions of 
the witness on one sided representations made 
to him. There is not a single fact spoken 
to excepting that relating to the ear- ring. 
As regards the ideutity of the ear-ring the 
owner has not been examined to prove 
that it was his property and was stolen 
from him. The whole of this evidenoe, 
namely, that of P. W. No. 1, must be 
rejected. Then I turn to another witness, 
P. YV. No. 31. He is the Circle Inspector. 
He first refers to the aosu-ied having been 
entered in the surveillance register, then 


to a letter from the Superintendent of 
Anantapur to another Superintendent which 
the witness was permitted to look into, in 
which it was mentioned that the aooused 
organised a gang of dacoits. Then he 
refers to his having heard that some 
Juttur men were members of a gang. Then 
he refers to an entry in his diary that 
the aooused paid an advance of Rr. 50 for 
purchasing a tioket and so on. in oroes- 
examina ion he said: "I made no enquiries 
regarding the purchasing of tiokets.” The 
whole of this evidence must be set aside. 
The same remark applies to the evidenoe 
of the 7th witness. He says that he once 
went to the house of the aooused to cheok 
his presence. The aooused refused to give 
him information. "I wrote in my note b <ok 
what took place.” Woy this evi ience was 
recorded and how the trial Mtgistrate 
considered it relevant, I oannot understand. 
The evidenoe of the other Police witnesses 
is of the same description as that to whioh 
I have referred. It seems to me that this 
evidenoe should be regarded as inadmissible 
even if it was given by a private party. . 
They are further vitiated by the fact that 
it is a record of opinion r, rumours and j 
hearsay, whioh as Polioe Offiiars they entered 
in their Dote books. 

Then I turn to the evidenoe of the second 
ola« of witnesses. The District Magistrate 
specially refers to the evidence of P. VV. No. 15 
and P. vV. No. 17. As regards P. YV. N ». 16, 
in my opinion, it is very irrelevant, to say the 
least. Tne Vakil says that he heard from 
somebody that a daooity was about to be 
oommitted in the bouse of a client of his 
and that he warned that client. How is 
this evidence against the aocusenp Ioe 
learned Publio Prosecutor eaid that this 
evidenoe must be read with that of P. W. 
No. 17. P. W No. 17 say*: ‘*i knew the / 
accused. He has a bad reputation and he jj 
is given to commit burglary, daooity aud has' 
bad associates.” Snob a general statement 
oan be of no assistance to a Court. It is 
against all principles to record such vague 
statements without calling the witness to 
give speoiBo instances whioh could be 
sorutinised and whioh the accused will be 
in a position to reuut. He says later 
on, ’ the dacoits were expected to proceed 
from Juttur and from the house of the 
accused,” He admits as a matter of faot 
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that owing to his vigilance and the vigilance 
of his friend, no daooity took plaoe. This very 
unsatisfactory evidence should not have 
been allowed to influence the mind cf the 
Magistrate against the aooused. P. W. 
No. 12 only says that the aooused and his 
men returned on a particular oooasion to 
their houses, sayiDg thatSubba Reddy escaped. 
The 13th witness deposed that, about 4 
months baok, the aooused was talking of 
murdering Subba Reddy. He said he went 
to the house where he heard the conversa- 
tion as a oooly to do work for the owner, 
but he did not inform anybody about the 
intended murder and that nothing after- 
wards happened. This kind of evidenoe 
oanbe manufactured against any individual, 
xespeotable or otherwise, and no man’s 
reputation oan be safe if evidenoe like this 
were to influence the proceedings of a 
Magistrate. I felt considerable doubts 
whether evidence aB regards olauses (a) to 
(e) of section 110 should not relate to 
something in the nature of previous oonvio- 
tions. The learned Public Proseoutcr drew 
cur attention to Peida Sivi Beddi , In the 
matter of the petition of (8), wherein the 
learned Judges say: ' Although witnesses 
are examined as to general character, their 
testimony is not of much value as to the 
habits of a suspeoted person unless they 
oan, in support of their opinion, adduce in- 
stances of ...misooDduot... when the question 
is only as to his repute. The evidenoe of 
witn9S6es, if reliable, is not without value, 
though they may not be abb to connect 
... suspected persons with the actual commis- 
sion of orime.” I am not sure that I 
understand this judgment. Section 110, 
clauses (a) to (c), speak of a man being 
a habitual robber, a habitual receiver of 
etolen property and a habitual harbourer of 
thievep, a habitual exortioner or a habitual 
oommitter of the breach of the peace. In 
my opinion the evidenoe on whioh tbe 
Magistrate has to base his oonolusion mu9t 
relate to particular instances whioh 
have oome to the knowledge • of the depo- 
nent and must be specific. Evidenoe relat- 
ing to mere beliefs and opinions without 
reference to acts or instances whioh have 
induced the witnesses to form the opinion oan 
hardly be regarded as evidenoe of repute 
within section 117, clause (3). Habitual 
criminality cannot b9 regarded as establish- 


ed by the repetition of beliefs and opinions. 
At any rate Courts ought to disoard such 
evidenoe as muoh as possible. Emperor v, 
Sheik Abdul (6), Ohintamon Singh v. Emperor 
(9) and Kalai Haidar v. Emperor (1) seem 
to lay down this view and I respectfully 
follow these decisions. Therefore, the evi* 
denoe of P. W. No. 13, whioh speaks 
generally of the reputation of the aooused 
without reference to specific acts, is not, in 
my opinion, sufficient to bring the oharge 
home to the aooused. 

The petitioner is a young man of 30 
years of age and is in fairly well-to-do 
circumstances. It is said that he has pro- 
perty worth a lakh of rnpee3 and debts 
to the extent of thirty thousand rupees. 
These debts have all been purchased by 
P. W. No. 22, a distant relation of the 
aooused. It is he that mo7ed the Police 
to take action in the matter. He has put 
pressure to bear upon the accused by 
purchasing litigation. There has not been 
a single instance in whioh the aooused has 
been oonvioted of any offence. Under these 
oiroumstances, having regard to the nature 
of the offence obarged and to tbe character of 
the evidenoe let in, I feel no doubt that 
the proceedings should be set aside ' alto- 
gether. The bon! exsouted by the peti- 
tioner and by his sureties must be cancelled 
and given up. 

Moore, J.— The petitioner has been ordered 
under seotion 118 of the Code of Criminal 
Procedure to enter into a bond for Rs. 5,000 
with two sureties for a like amount to 
be of good behaviour for a period of three 
years. 


The faots of the case are unusual. The 
petitioner is a Reddi, owning landed pro- 
perty and paying an assessment of Rs. 1,000. 
The Police moved the Sub- Divisional Magis- 
trate of Gooty for security being taken 
from the petitioner under section 110, clauses 
(a) and (f), of the Code of Criminal Pro- 
cedure on the grounds (1) that he was, by 
habit, a robber, hojse breaker and thief, 
and (2) that he was so desperate and 
dangerous as to render his being at large 
hazardous to the community. The Sub- 
Divisional Magistrate in the preliminary, 
order whioh he issued under section 11 ^ 
of the Code of Criminal Procedure, did 
not set out the substance of the informa- 
tion contained in tbe Police oharge sheet. 



INDIAN 0ASH8. 


727 


tfol. LV] 

KOTTAMIDDU RANG1 BEDDI, In re. 

The order merely reproduces the language 
o! olauses (a) and (/) of seotion 110 of 
the Code of Criminal Procedure. This was 
olearly irregular: "A notice under seotion 
110 of the Code of Criminal Procedure 
1 muet oontain something more than a repro- 
duction of the olauses of the seotion. 
There should he sufficient indication of 
the time and plaoe of the aots charged 
and sufficient details to enable the aooused to 
know what faots he has to meet.” [Per Ku- 
maraswami Sastri, J., in Kripasxndhu Maiko 
v, Emperor (5).! However, I agree with the 
District Magistrate that this defect is not 
a sufficient ground for quashing the proceed- 
ings, as it is not shown that the petitioner 
was prejudiced by the defeot. After a 
protraoted enquiry the Sub Divisional Magis- 
trate passed an order requiring the peti- 
tioner to give security and, on appeal, the 
order was confirmed by the District Magis- 
trate. The first objection taken by Mr, 
Riohmond for the petitioner is that a oharge 
under clause ( f ) of seotion 110 of the Code of 
'.Criminal Procedure cannot be proved by evi- 
dence of repute but must be proved by de- 
unite evidence, and reliaree is place! on Muthu 
Pillai v, Emperor (10). In that case Mr. J ustioe 
Sankaran Nair held, following Kalai Haidar 
v. Emperor (l), that, when a person is solely 
P oharged under seotion 1 10 (/) of the Cede 
of Criminal Procedure, evidence of general 
repute is not admissible to prove that he 
is of a desperate and dangerous oharaoter. 
That is clear from the wording of section 
117 (3) of the Code of Criminal Procedure, 
which says that for the purposes of this 
seotion the faot that a person is an habitual 
offender may be proved by evidence of 
repute or otherwise. The learned Judge 
did not, however, express any opinion on 
the question whether when a person is tried 
jointly for charges under olause (/) and any 
other olause of seotion 110 of the Code of 
Criminal Procedure, a finding that he is an ha- 
bitual offender can be taken into consideration 
in deciding the oharge under clause (f). The 
(lower Courts have not, in my opinion, kept 

( in view the distinction between evidence as 
to general repute which was undoubtedly 
admissible to prove that the petitioner was 
an habitual offender and the evidenoe re- 
quisite to prove a oharge under olause (f) 
which must be of a definite oharaoter. 
The Sub-Divisional Magistrate, for instance, 


says that the witnesses speak of '‘specific 
acts of misconduct attributed to the ao- 
oused whioh in faot form the basis of 
their information and impression. The 
evidenoe against tho aooused is so general 
and overwhelming that there is not the 
slightest doubt that he associates and in- 
trigues with criminals and bad characters 
and has been in the habit of committing 
daooities, house-breakings and thefts or 
other offences of the kind specified.” 

Finally, the Sub-Divisional Magistrate 
says: "l am perfectly satisfied from all the 
foregoing that the aooused is, by habit, a 
robber, house-breaker, thief and that his 
being at large without seourity is hazardous 
to the community.” The District Magis- 
trate has fallen into the same error. He 
states that “most of the evidenoe on either 
side oonoerns the reputation of the appel- 
lant. ..while many of the witnesses for the 
proseoution say that the appellant has a 
reputation for habitually engineering daooi- 
ties, robberies and thefts and that he is 
dangerous to society.” 

The next objection taken by Mr. Riohmond 
is that the Magistrate erred in admitting 
a large body of irrelevant hearsay evidenoe 
in the belief that it was admissible as 
evidenoe of repute. This objection i°, I 
think, well-founded. Hearsay evidenoe 
amounts to evidence of repute and is admis- 
sible for the purpose of seotion 110 of the 
Code of Criminal Procedure, this provision 
of the law being an exception to the general 
rule of evidenoe, and in suoh oases evidenoe 
of repute, though hearsay, is admissible. 
Empeior v. Baoji Fulchand (12) and Peida 
Siva Beddi, In the matter of the petition of (8). 
But as was pointed out in Bai Isri Pershad v. 
Queen-Empress { 13), a case whioh is frequently 
quoted: “It is hardly necessary to say that 
evidenoe of rumour is mere hearsay evi- 
denoe and hearsay evidenoe of a particular 
faot. Evidenoe of repute is a totally 
different thing. A man’s general reputation 
is the reputation whioh he bears in the 
plaoe in whioh he lives amongst all the 
townsmen, and if it is proved that a man 
who lives in a particular plaoe is looked upon 
by his fellow-townsmen, whether they happen 
to know him or not, as a man of good repute, 
that is strong evidenoe that he is of that 

(12) 8 Bom. L. R. 34j l Cr. L J. 3, 

(13) 23 C. 621. 
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aharaoter. On the other hand, if the state 
of things is that the body of his 
fellow-townsmen who know him look upon 
him as a dangerous man and a man of 
bad habitp, that is strong evidence that he 
is a man of bad oharaoter, bnt to say that 
beeanse there are rnmours in a particular 
place among a certain class of people that 
a man has done a particular aot or has 
characteristics of a certain kind, those 
rumours are in themselves evidence under 
this section is to say what the law does 
not justify us in saying.” When it is sought 
to prove the reputation of a person, the 
evidence which is required is that of res- 
pectable persons who are acquainted with 
the accused and live in the neighbourhood 
and are aware of his reputation. The test 
of the admissibility of the evidenoe of 
general opinion is whether it shows the 
general reputation of the aeoused, and it 
should at the least be the opinion of a 
considerable number of persons. It must 
not be merely the repetition of what 
certain persons have said to the witnesses. 
Coming now to the faots of the present 
oase, the evidenoe of the accused’s general 
repute and bad livelihood, when examiner!, 
is very weak and largely hearsay. For 
instance P. W. No. 8, who aoted for a short 
time as Village Munsif of Juttur, the 
petitioner’s village, says: “the accused is 
reputed to be a thief. He never had thefts 
committed in my village.” Toe witoess 
gives the names of three persona who 
consider the aocused to be a tnief and 
says: I consider the aocused as a man of 
bad oharaoter on the strength of what 
i these persons told me. My individual opinion 
i is that the aeoused is a bad man having 
i some people to commit thefts.” Such evidenoe 
i which is based on rumours, should not 
have been admitted. P. W. No. 10, a resident 
of Juttur, begins his deposition by saying 
“I know the accused who is a man of bad 
oharaoter. He is a murderer and daooit. 
His reputation is such.” in cross-examin- 
ation P. W. No. 10 states: “l oannot say 
who said that the aeoused was a daooit 
and a murderer. The whole village said 
so.” The witness is not a mao of aoy 
position has been convicted of gambling 
and is admittedly an enemy of the petirioner. 
P. W. No. 21, who belongs to another village 
states; “1 know the aocused for 6 or 7 


years. He bears the reputation for com- 
mitting daooifcy and murder,” When asked 
to justify the statement the witness had 
to admit in cross-examination that he 
could not say who told him of the ac- 
cused’s bad reputation. I am surprised 
that the Sub Divisional Magistrate should 
have allowed such evidenoe, whioh was 
calculated to seriously prejudice the accused, 
to go in. P. W. No. 17 is a Vakil prac- 
tising in Gooty. In examination in-ohief 
he stated that he knew the accused and 
that he bore a bad reputation and was 
given to oommit burglary, daooity and that 
he had bad associates. It was elicited, 
however, in oro98 examination that the 
witness wa9 a friend of P. W. No. 22 fa 
wealthy and inflaeutial man and a bitter 
enemy of the petitioner), that during the 
past 6ve years he had very rarely gODe 
to Juttur and bad never seen the petitioner 
there and that P. W. No. 22 and others 
told him about the reputation of the 
petitioner. The statement of the District 
Magistrate that the witness has known 
the accused 'long and well” does not appear 
to be correct. Thera is undoubtedly a good 
deal of evidence that the petitioner is 
suspeoted of planning daooitie®, but it is 
not dear why a man in the position of the 
petitioner should have earned this unenvi- 
able reputation. P. W. No. 24, for instance, 
saye: The accused is a man of large pro 
perty. I do not know why such a man 
attempted to commit daooity.” After 
reading the voluminous evidence of the 
prosecution witnesses, I am inolmed to think 
that there is a good deal behind the case 
and that the oharge is the outcome of family 
feuds among the Reddis. For instance P. 
W. No. 32, who was Village Munsif of 
Juttur and is a Dayadi of the aooased, 
states that the accused is a man of bad 
oharaoter committing thefts and daooities 
and that he has sent several reports re- 
garding the bad oharaoter of the aoocaed 
and his absenoe from the village. In 
cross examination, however, be admitted 
that he had been at enmity with 
the aocused from the time of his father, 
that he was on friendly terms with P. W. 
No. 22, his father’s oousiD, that there bad 
been ljng standing ill-feeling between P. W. 
No. 2- and the accused and that there are 
two parties, one headed by P. W. No. .22 



INDIAN 0ASB8. 


729 


Vol. LV] 

KOTTAUIDDO HANOI EEDBI, In f6. 

and the other by the aooased. Finally he 
admitted that his opinion that the aooased 
was a daeoit and robber was solely based 
on what his Gamastah told him and that 
he did not know personally that 
aooased assooiated with bad obaraoters. 
The only other non official witness to 
whose evidenoe it is neoessary to refer is 
P. W. No. 34. He pays an assessment of 
Rs. 300. He deposed that be had heard 
of daooities said to have been oommitted 
by the gangs of the aooased and his brother* 
in law Chinna Reddi. He made an ex* 
traordinary statement that "one Mnni Reddy 
owed the aooased Rs. 8,000 and a suit was 
Bled and oompromised after payment of 
booty in daooity.” The whole of this 
evidenoe is hearsay. The witness had to 
admit that he oonld not say from what 
Bonroe he got his information or give tbe 
name of his informants and also that 
there had been oivil suits between 
| aooosed’s brother- in law and himself. There 
ia also the evidenoe of a number of Police 
Officers, P. Ws. Nos. 1, 2, 3, 4, 7, 18, 19, 20, 
and dl, that tbe petitioner is a registered 
I snspeot, that he and his brother*in law are 
I reputed to organise daooities and that hie 
, house has been more than onoe searohed, 

; I have read the evidenoe of these witnesses 
1 and I do not think that mnoh weight oan 
be attaohed to it. The witnesses admit 
that the aooased has never been charged 
i in any oase. £bj&.eyidesee of the Police wit- 
1 nesses amounts to this, that rnmons are oar* 

I rent in the Polioe oirole that the petitioner 
1 organises doooities and is an associate of bad 
oharaoters and that his movements have been 
j watohed. For the foregoing reasons I con- 
sider that there is not sufficient evidence 
to support the charge under section 110 
(a) of tbe Code of Criminal Procedure that 
the petitioner is by habit a thief or a daeoit. 

As regards the charge under section 1 10 
(/) it has been held in Kalai Haidar v 
Emperor (I) that to prove a charge that 
an acoueed person is so desperate and 
dangerous as to render his being at large 
without security baeardous to the community, 
there should be proof of speoiBo ag ta 
showing that he is a desperate and dan- 
gerous character. I respectfully agree with 
this decision. Praotioally the only evidence on 
this part of the case is .that of P. Ws. 

Nob, 10, 17, 12, 13 and 22. 


P. W. No. 16, a High Court Vakil prac- 
tising in Cuddappab, says that 5 years ago 
he sent, a telegram to P. W. No. 22 warning 
him that a daooity was likely to be oom- 
mitted in his house. The witness cannot 
even remember the names of the persons 
who were planning the daooity. P. W. No. 17 
says that he wa9 with P. W. No. 16 
when he sent the telegram and that the 
information he got was tbe daooits were 
expeoted to oom9 from the accused’s house 
in Juttur. 

Tbe District Magistrate says that P. Ws, 
Nos 12 and 13 refer to definite attempts 
made by the accused to bring about the 
murder of P. W. No. 22,” but this is 
hardly oorreot. P. W. No. 12 states that 
he met the aoonssd and 4 or 5 other?, 
that they asked him whether P. W. No. 22 
had gone that way, that they returned 
eaying that P. W. No. 22 had escaped 
and that he informed P. W. No. 22 two 
or three days afterwards. The aooased 
gave evidenoe against this witness’ son in 
a murder oase. P. W. No. 13 tells a ridicu- 
lous story of his having overheard a 
conversation between the aooased and 2 
other persons in one Narasimha Reddi’s 
house and that they talked about murder- 
ing Pedda Subba Reddi. The evidenoe 
of these witnesses is worthless and tbe 
District Magistrate was not inclined to 
attach much weight to it. P. W. No. 22 
is a wealthy man and a Distriot Board 
Member. He is a coasin of the petitioner 
and they are admitted enemies. He says 
that he had bsen warned by P. W. No. 12 
and 13 that the aooased was threatening 
to murder him and that he sent a petition 
to the Police. It appears to be clear that 
it was at the instance of the witness that 
the security proceedings were instituted. 

I am unable to agree with the Distriofc 
Magistrate that there is a large body of 
evidence “regarding the petitioner’s bad 
life, bis habit of engineering crimes and bis 
general.desperate character.” The evidenoe on 
reoord does not warrant any suoh con- 
clusion. The Distriot Magistrate also says 
that there is evidenoe of witnesses who spebk 
to “definite aots of criminality on the part of 
the petitioner,” but I cannot find any definite 
evidenoe of aDy specific acts of violence 
oommitted by the petitioner. In my 
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opinion the order requiring the petitioner 
to furnish security to be of good behaviour 
oannot be supported and should be set 

aside. 

M. C. p. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 87 op 19110. 

March 3, 1920. 

Present :— Justice Sir George Knox, Kt. 

MATA PRASAD— Applicant 

Vcraui 

EMPEROR— Opposite Party. 

Penal Code (Act XLV ot I860;, s. 420- Cheating, 
pr00 f of— Prosecution, duty of— Constituents of offence. 

To constitute the offence of cheating under 
section 420, Penal Code, the prosecution must prove 
that there was an act of cheating on the part of 
the aocused, that by that act the person cheated 
was induced to deliver property, and that by that 
act there was dishonesty which induced the person 
cheated to deliver property, [p. 730, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Agra, dated the 16th 
January 1920. 

Messrs. J. M. Banerii , Quhaii Lai, N. P. 
Asthana and Buleshwari frasad, for the 
Applioant. 

Mr. R . Malto nsou, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.— Mata Prasad has been 
oonvioted of an offence under section 420 
of the Indian Penal Code and sentenced 
to imprisonment and fine. From this order 
which was passed by a Magistrate of the First 
Class, he appealed to the Court of Ses- 
sion. That Court held that the convic- 
tion was a right and proper one. Ha 
haB come to this Court in revision and 
contends through his learned Counsel that 
the order of the Court below is wholly 
vtrong inasmuch as it has put the defence 
to prove the negative, that the petitioner 
did not aob dishonestly. It appears that 
one Debi Dayal accompanied by the pe- 
titioner went to one Hira Lai. (The judg- 
ment of the learned Sessions Judge was so 


defeotive in important parts that I dsparted 

from my nsnal rule in revision and looked 

into the evidence). Upon reading the evi- 
dense of Hira Hal it would appear that 
in the transaction whioh took plaes be- 
tween Mata Prasad and Hira Lai. Debi 
Dayal played a very important part. He 
was really the person who transacted the 
business between Hira Lai and Mata 
Prasad. Mata Prasad asked that money 
might he advanoed upon the security of 
a ring. Hira Lai at first was somewhat 
suspicious of the transaction and . when 
money was eventually advanced, it was 
on Debi Dayal’s assuring Hira Lai that 
Mata Prasad was an honest man to whom 
money may be advanoed. If the evidence 
be carefully scrutinised it is evident what 
turned the scale in favour of Hira Lai 
advancing the money was the assurance 
he reoeived from Debi Dayal. The ring 
whioh was said in a loose way (o be a gold 
ring, eventually turned cut to be 
ooverel with gilt. Hira Lai meanwhile 
had got Mata Prasad to execute a pro- 
missory note promising to pay the money 

advanoed to him. , 

The learned Judge in his judgment, tak- 
ing into consideration that Mata Prase • 
so it is said, got money upon other simi- 
lar rings, held that it was for Mata Pr®* 
sad to show that he did not koow the 
the rings were not of gold; in other words, 
he threw the burden of proving his in- 
nocence on the aooused. In this t s 
Lamed Judge erred. Before an offence can 
be established under section 420 of t e 


Indian Penal Code it is for the prosecu- 
tion to prove that there had been no 
only an act of cheating on the part 0 
the accused but also by that very . a®t o 
cheating the person oheated was induce 
to deliver property, and beyond this t e 
prosecution has also to prove that by tha 
act of ohoating there was dishonesty wbio 
induced the person oheated to Denver 
properly. All these three elements are 
be proved by the pioieout'on. In 0 
present case, as I have already pointed on , 
the inducement whioh aoted upon 0 
mind of Hira Lai proceeded from 0 
assurance given by Debi Dayal 
Mata Prasad was an honest ma ° * 
could be trusted. I need not go nr 
into the fact whether the dishonesty 
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the aootised was or was not proved, as 
it was not the showing of the gold ring 
bnt the assurance by Debi Dayal whioh 
induced Hira Lai to do what he did. 

I allow the application, fet aside the 
oonviotion and sentence, and direct that 
Mata Prasad be at once released from 
custody and that the fine or aDy part of 
it, if paid, be returned to Mata Prasad. 
Let the ring be returned to the custody 
from whioh it was got. 

Application allowed ; 

Sentence set aside. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 17 op 1919. 

January 30, 1919. 

Present:— Mr. Justice Richardson and 
Justice Sir Syed Sbamsul Huda, Kt. 

The CHAIRMAN op the HOWRAH 
MUNICIPALITY-Complainant— 

Petitioner 

versus 

BARADA PRASANNA PAIN— Accused— 

Opposite Party. 

Calcutta Municipal Act (III B. C. of 1S99J, ss. 
678, 631 — Pleader’s profession carried on without 
license— Offence — Limitation for prosecution— Pleader’s 
profession, carrying on of, what constitutes. 

Per Curiam . — With regard to an offence under 
section 678 of the Calcutta Municipal Act for 
carrying on a Pleader’s profession without taking 
the prescribed Municipal license, if the profession 
is exercised for one day only, the prosecution 
must bo commenced within the following three 
months. If it is exercised on a number of days, 
whether the offence is a continuing one or not, 
the prosecution must be commenced within three 
months of the last of such days. [p. 733, col. 1.] 

Per Richardson, J.— Under clause (2) of section 678 
of the Calcutta Municipal Act, when an offender 
has once been convicted and has paid the fine 
imposed upon him, the offence is purged and the 
payment of the fine is to bo taken in full satisfac- 
tion of tho demand on account of such license. 
An offender who has paid his fine is thereafter 
in tho same position as a person who has taken 
out his license in proper time. [p. 733, col. I.] 

Por Huda, J. — Clnuso (2) of section 631 of the 
Calcutta Municipal Act has tho effect of extending 
and not of shortening the period of limitation 
provided by clause (!) of the section, [p. 782, col. 1,] 


Por the purpose of carrying on a Picador's pro- 
fossion within tho meaning of section 578 of the 
Calcutta Municipal Act it is not necessary that 
a person should every day conduct a caso or attend 
or address tho Court. If ho keops au office for 
the purpose of receiving his clients or givos them 
advice or is generally open to engagement as a 
Pleader, that will constitute tho carrying on of a 
Pleader’s profession, [p. 732, col. 2.] 

Application for revision of the order of the 
Deputy Magistrate, Howrah. 

FACTS.— Proceedings were instituted by 
the Chairman of the Howrah Municipali- 
ty against a Pleader for not taking a license 
under seotion 578 of the Calcutta Munici- 
pal Act, whioh has been extended to the 
Howrah Municipality. The trying Magis- 
trate acquitted the accused on the ground 
of limitation under seotion 631, clause (1) 
as the proceeding was not instituted within 
three months of the date of default as 
required by the Act. 

The Municipality applied to the High 
Court in revision. 

3abu Bepin Chandra Mullik (with him 
Babu Profulla Chandra Ghosh), for the 
Opposite Party. — The period of offence lay 
between the 1st of April 1917 and Hist Maroh 
1918. The offence of non-payment was 
first committed on the 1st of July. The 
letter of demand was despatched on the 
22nd Apil 1917, but the Pleader refused to 
acknowledge that under seotion 578, Caloutta 
Municipal Aot. The proceeding onght to 
have been brought by 1st of Ootober, i, e., 
within three months from the date of 
default, viz., 1st of July. The date must 
be counted from the first day of offence. 
This will be the true meaning of seotion 
631, olause (2). The offence will be a 
continuing offence, but the limitation must 
be counted from the Srst date of default. 
There is no evidence to show on what 
exaot dates the Pleader was found practis- 
ing in the Court. The High Court does 
not interfere and oonviot one who has been 
acquitted in a revision oase, as it is against 
the provision of seotion 439, olause (4) 
Crimioal Procedure Cede. * 

Babu Manmatha Nath Mooker)ee (with 
him Babu Satindra Nath Mookerjee), for the 
Petitioner.— The Magistrate in acquitting 
the accused chiefly relied on the point 
that no formal charge was made and that 
it was altered later on. I submit he 
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was wrong there, as it is not neoessary to 
frame a formal oharge in a enmmons case 
under seotions 231 and 242 of the Criminal 
Prooedure Cole. 

it was not neoessary that the Pleader 
should attend Court every day for the 
profession. He may give instructions to 
his olients from home or any other 
place, and that would amount to his doing 
his professional work. The date of limita- 
tion must be oounted from every day of the 
continuing offenoe and hence there is no bar 
to instituting the case within three months 
from any day of default. 

Babu Bepin Chandra Malltck, in reply, 
referred to the provision of section 5 78, 
clause (2), of the Calcutta Municipal Act 
in support of the deoision of the Magis- 
trate. 

JUDGMENT. 

Shamsdl Huda, J.— This is an application 
against an order of acquittal. As a rule this 
Court is reluotant to interfere in such 
oases. But as this is not a orimina) case in 
the strict sense of the term, as it oonoerns 
the interests of a publiobody, and as it is, we 
understand, one of several oases of the same 
nature which are now pending in the Court 
below, we have thought it neoessary to 
examine the oase on its merits. 

The proseoution was against a Pleader of 
the Howrah Court, for practising as a Pleader 
without taking a lioense, under section 5/d of 
the Caloubta Munioipal Aot, which has been 
extended to the Howrah Municipality. The 
Magistrate acquitted the aooused on the 
ground that under seotiou 631, olause (1), of 
the Aot which is also extended to Howrah, 
the oomplaint should have been made 
within three months of the date of 
the commission of the offenoe. The learned 
Magistrate Bays that the Pleader praotioally 
admitted that he had exeroised his profession 
in 1917-18. If that be so, he was guilty of 
an offenoe against the provisions of seotion 
578 on the last date of that year, ». e., on the 
31st Maroh 1918, and the complaint lodged 
within three months of that date was dearly 
not barred under olause (1) of seotion 631, 
and to save limitation it was not neoessary 
to invoke the aid of olause (*) which was 
not in force in Howrah when the proseoution 
was oommenoed. But olause (2) has the 
effeot of extending and not shortening the 
period of limitation provided by olause (1), 


The statement that the aooused made 
before the Magistrate was that he oarried 
on bis profession in the year 1917-18, but Dot 
on every day of the year. I do not think 
that this is quite a straightforward statement. 
If he had oarried on his profession in 19l7 18, 
it is not intelligible to me how he oould have 
exeroised his profession on particular days of 
that year only. He perhaps meant that 
he was not aotullay oonduoting a oase 
every day in that year. But for the 
purpose of carrying on a Pleader’s pro- 
fession it is not neoessary that he should 
every day conduot a oase or attend or address 
the Court. For instanoe, the facts of keeping 
an office for the purpose of receiving his 
olients, givii g them advice or being generally 
open to engagement as a Pleader, will all 
constitute the carrying on of a Pleader’s 
profession. Giving the statement of the 
aooused its proper effeot, it seems to me to 
amount to an unqualified admission that he 
oarried on his profession throughout the year 
1917-18. In this view of the oase, I am of 
opinion that the proseoution is not barred. 

We accordingly oonviot the aooused of an 
offenoe under seotion o78 of the Calcutta 
Munioipal Aot and impose upon him a fine 
of Rs. 25 (Rupees twenty-five only), being 
twioe the amount which he was liable to pay 
for his license. 

Richardson, J. — I agree. I have only 
one word to add. As to the ground 
on whioh the Magistrate aoquitted tbe 
petitioner, if we read seotion 578 apart 
from the provisions of seotion ft31, the 
offenoe thereby created lies in the person 
exercising a profession after the 1st 
July in any year without having the 
prescribed lioense. The offenoe, therefore, 
is oommitted and the law is broken on the 
first day on whioh tbe profession is 80 
exeroised. If the profession is so exercis- 
ed on subsequent days, there may be & 
doubt whether a separate offenoe is com # 
mitted on each day or whether it is all one 
continuing offenoe. But it is not neoessary 
to deoide that on tbe assumption that it is 
one offenoe, the offenoe begun on the first day 
continues to be oommitted and the law con- 
tinues to be broken on each subseqnen 

day • m 

Then if we turn to the first olause o 

seotion 631, that olause limits the time 

within wbiob a proseoution for such an 
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offenoe may be oommenoed. Complaint 
mnat be made before a Magistrate within 
three months next after the commission 
of the offenoe. If the profession is exerois- 
ed on one day only, the provocation mast 
be oommenoed withiq the following three 
months. If it is exercised on a number 
d . ay8 ' w ^ e ^her the offenoe is a con- 
tinuing one or not, the prosecution must 
be oommenoed within three months of the 
last of saoh days. 

It is perfeotly (rue that under clause ^2) 
of section 578, when an offender has onoe 
been oonvioted and paid the fine im- 
posed upon him, the offenoe is purged 
and the payment of the fine is to be 
taken in full satisfaction of the 
demand on account of suoh license. The 
offender who has paid his fine is thereafter 
in the same position as a person who has 
taken outhis lioenee in proper time. But it by 
no means follows from that provision that 
the proseoution must be commenced within 
three months of the first of a number of days 
on whioh the offender practises without a 
license. The offenoe, as I have said, is 
committed afresh or continues to be com- 
mitted on every day on whioh he practises 
without a license and the prosecution may be 
oommenoed within three months of the last 
of such days. The contention of the learned 
Pleader that there was only one offence, 

an offenoe oomplete on the first day, is wide 
of the mark. 

The other question whioh arises is a pure 
question of faot, whether the petitioner did 
or did not praotise up to the end of the 
Municipal year, that is, up to the 31st March 
1918. I entirely agree in what my learned 
brother has said on this part of the case. 
The Magistrate has, in effect, come to the 
same conclusion when he says the petitioner 
admitted or praotically admitted that he 
exeroised his profession daring 1917 and 
1918. That being so and the prosecution 
having been started within three months of 
the 31st March 1918, it was not barred by 
the rule of limitation prescribed by the first 
olause of seotion 631. 

We understand that clause (2) of seotion 
63 1 has now been, extended to the Howrah 
Municipal area and consequently there will 
be no difficulty suoh as has arisen in this 
case in future. 


ALLAHABAD HIGH COURT. 

Criminal Reeekksce No. 138 ok 1920. 

February 26, 19*0. 

Present : — .Instioe Sir George Knox, Kt. 

MUNSH1 SINGH — Applicant 

t ersus 

EMPEROR — Opposite Partv. 

Criminal Procedure Code ( Act V of 1898;, 122— 

Surety, u'hcn can be rejected— Reliability, test of. 

When an accused peison is called upon to produce 
a surety, such surety must be accepted, or, if reject- 
ed, he must be rejected upon tangible evidence 
recorded and c nsidered by the Magistrate who 
ordered the accused to find security The mero 
fact that a person has once been cballaned for a 
theft, is no ground for holding that he is not a 
reliable person. 

Criminal reference by the Officiating 
Sessions Judge, Badaun, dated the 4th 
February 1920. 

JUDGMENT. — This case has been pro- 
perly reported to this Court. It appears 
that a person who had been ordered to 
produce a surety for good behaviour tendered 
Odo Durga Singh as surety. The Police 
were ordered to furnish a report in regard 
to Durga Singh’s good or bad character 
and the Tahsildar of the looality to furnish 
a report as regards bis status and position. 
Upon receiving these reports the Magistrate 
passed the following order: — “From the Folice 
report it appeera that this surety, Durga 
SiDgb, was cballaned in a theft oase. He is 
not a reliable man, under the circumstances 
his offer as surely oannot be aooepted. The 
accused should produce surety of good 
character to the satisfaction of the Court.’* 
This order cannot be accepted. It does not 
by any means follow that a person, who 
ba* once been ohallaned for a theft, is not 
a reliable person. It must be within the 
lean ed Magistrate’s experience that it is not 
eveiy person, who is oballaned by the Pi lice, 
who is not a reliable man. Further when an 
aooused person is called npon to produce a 
surety, euoh surety must be aooepted or if 
rejeoted, he must be rejected upon tangible 
ev denoe recorded and considered by the 
Magistrate who ordered him to find seourity. 
See Emperor v. Bolwant (1). 

The order passed by the Deputy Magis- 
Irate is set aside. Should the person 
ordered to find security produce a surety 

(1) 27 A. 293; 1 A. J. COIj A. W. N. (1010) 23*. 


Buie made absolute. 
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about whom there is doubt, the Magistrate 
must deoide upon evidence of some kind 
that be is not of good oharaoter before 
rejecting him. It is reversing the whole 
practice in calling upon the surety to prove 
that he is of good oharaoter. 

Let the reoord be returned. 

Record returned. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 876 of 1919. 
February 25, 1920. 

T resent : — Justice SirP. C. Banerji, Kt. 
NANKA urf NATHA Applicint 

versus 

WMPEROR— ' Opposite Party. 

Procedure Me (Ac, V oflUfJ, 109- 
for good behaviour Accused giving mtis- 
factory account of themselves what amounts to. 


Accused were called upon, under section 109, 

Criminal Procedure Code, to show cause why they 

should not furnish security for good behaviour on 
the ground that they had no ostensible means of 
subsistence and that they could not give a satis- 
factory account of themselves. It was proved that 
the Reused were residents of another district 
where they had their houses, that they were 
dealers in cattle and that they had money of their 
own The Magistrate held the first part of the 
charge not proved, but directed them to furnish 
security because they had not been able to give a 

satisfactory account of themselves: 

Held, that the accused had given a reasonable 
account of themselves and that as their case did 
not come within the purview of section 109 (b) 
of the Criminal Procedure Code, the order direct ’"g 
them to furnish soourity should not havo been 

passed, tp* 735, col. 1.1 

Criminal revision against the order of the 
District Magistrate, Meerut, dated the 
22nd August 1919. 

JUDGMENT. — This is an application for 
revision of an order directing the applicant 
under section 109 of the Criminal Procedure 
Code to furnish security for good behaviour, 
on the ground that the applicant was unable 
to give a satisfactory aooount of himself. 
It appears that in the city of Meerut ; a 
number of persons, consisting of adults, 
women, boys and girls, were encamped at 
the camping ground. They had some pomes 
with them. The suspicion of the Police was 


roused against the men belonging to the 
party and a case was instituted 
them calling upon them under seotion 109 
of the Criminal Procedure Code to show 
cause wby they should not furnish seouri y 
for good behaviour, on the ground tha 

they had no ostensible means of subsistence 

and that they oonld not give a satisfactory 
account of themselves. The learned Magis- 
trate who tried the oaee was of opinion 
that the first part of the charge was not 
established, but he oame to the conclusion 
that the persons who had been placed before 
him had not been able to give a eatisfaotory 
aooount of themselves and accordingly direct- 
ed them to furnish seourity for a small 
amount. It has been found that the appli- 
cant and his companions were residents o 
Bindki in the District of Fatebpur, where 
they have their usual place of residence. 
They go about selling cattle for aboa 
eight months in the year and return ° 
their homes in the rainy season. In 0 
present case it was proved that these men 
were in the habit of selling cattle, that 
they had money in deposit with a ban er 
and that at the time when the proceedings 

against them were instituted, they a a 
fairly large sum of money in their posses 
sion. It is true that they stated that 
they had come to Garhmukbtesar in 0 
Meerut District some months prior to 0 
month of February 1919, when they were 
found by the Police at the place where 
they had encamped, that after selling 0 
their cattle they were going back to tb 01 
homes and had stayed there beoause 
Police were interfering with them, 
last statement was undoubtedly not 0 
tablished. It may be that they had no* 
sufficient reasons for making a long, 8 “!f? * 
the place where they were encarope 
as has been stated above, they gave a 
account of themselves whioh has not 
disbelieved, namely, that they were resi 00 
of Bindki where they had their own ' 

that they were dealers in oattle a Q ^ 
they had money of their own. It ' 
be said in these oiroumstanoes that 
were unable to give a satisfactory 
of themselves. They had clearly 08tena » n 
means of livelihood and their statemci ^ 

this respeot was accepted by the ' 

They bad given a reasonable a® 80 
themselves and it would be stretching 
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&g 8 to hold that they had failed to give a 
satisfactory account of themselves. This is 
a much stronger case in favour of the 
applicant and his companions than the 
oase of Ohulam Jilani v. Emperor (l). In 
my opinion the oa 9 e of the applicant and 
of his companions did not come within 
the purview of clause ( 6 ) of seotion 109, 
Criminal Procedure Code, and the order 
directing them to furnish security for good 
behaviour ought not to have been passed. 
I accordingly set aside that order and direct 
that the eeourity furnished, if any, be 
discharged. This order will apply to the 
oases of the other persons concerned in 
this matter who have not filed any 
application for revision. A 9 to them I 
make -the order in exercise of the powers 
of revision vested in this Court under seition 
439, Criminal Procedure Code. 

Order set aside. 

(1) 51 Ini. Cas. 161; 17 A. L. J. 431; 20 Cr. L. J. 
401. 


ALLAHABAD HIGH COURT. 
Cfti:iiN4L Revision No. 781 of 1919. 
January 13, 1920, 

Fresent ; — Mr. Justice Tudball, 

P, N. DE SOUZA — Applicant 

versus 

EMPEROR — Opposite Party. 

Penal Code ( Act XLV of 18609, s. 30 iA— Poison, 
administration of, by medical man in mistake for 
quinine — Criminal negligence , 

Accused was in oharge of a dispensary which, it 
was found, was very carelessly and badly managed, 
poisonous medicines being mixed up with non- 
poisonous medicines and the poison cupboard being 
kept unlocked. He had to prepare a large quantity 
of quinine mixture and had to uso a certain amount 
of quinine hydrochloride. He removed a bottle 
from the non-poisonous medicines cupboard, and, 
without looking at the wrapper on the outside of 
which was printed the word “poison,” tore open the 
wrapper and, without reading the label on the bottle 
on which was printed “strychnine hydrochloride,” 
mixed the contents of the bottle into a mixture and 
administered the mixture to several persons, all 
but one of whom died within a very short time. 
He was convicted nnder section 304A of the Penal 
Code. In revision it was contended that the act 
done by him, though negligent, was not so grossly 
negligent as to fall within the criminal law: 

Held, that the aot of the accused amounted to 
gross and oriminal negligence and that he had been 
rightly convicted under soction 30 4 A of the Penal 
Code. [p. 730, col. 1.] ( 


Criminal revision from an order of the 
Sessions Judge, Agra, dated the 11th 
November 1919. 

Mr. O, Ross Alston , for the Applioant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT. — The applioant in this oase 
has been oonvioted of causing death by a 
rash and negligent aot nnder seotion 304A, 
Indian Penal Code, and has been eentenoed to 
three months’ simple imprisonment and to pay 
a fine of Rs. 150. There are three counts 
and the sentences were ordered to run con- 
currently, The plea taken on revision is 
that the aot done by the applioant, though 
it may have been negligent, was not so 
grossly negligent as to fall within the 
oriminal law. The faofcs may be briefly 
stated. 

Messrs. A. Jhon & Co., at Agra, 
employed the appellant as a dootor in tbo 
dispensary in oonneotion with their mills 
for the purposes of their employees. The 
appellant i9 not a qualified man. He ap- 
parently has served for a large number 
of years in the drug department of Messrs. 
Treaoher & Co. in Bombay and for 
8 years has been employed in Agra in 
oharge of the dispensary in question. The 
Courts below have both held that the die- 
pensary at the mills of Messrs. A. Jhon 
& Co. was very oarelessly and badly 
managed. When visited by the joint Magis- 
trate, poisonous medicines were found here 
and there mixed up with non-poisonous 
medioinee and though a poison oupboard 
was supplied it was kept unlooked. On 
the date on whioh the present ooourrenoe 
took plaoe, the applioant had to prepare a 
large amount of quinine mixture to be 
given to certain patients who were suffering 
from fever. To assist him he had a oom- 
pounder who like himself was also withont 
any qualifications. The oompounder apparent- 
ly was absent on this day. The aooused, 
in order to prepare 24 ounces of quinine 
mixture, had to put in a certain amount 
of quinine bydroohloride. He went to the 
oupboard in whioh non-poisonous medicines 
were usually kept and took from it a 
bottle still inside its original wrapper as it 
oame from the manufacturer. On the 
outside f of that wrapper was printed the 
word ‘ poison.” Apparently he did not look 
at that. He tore open the wrapper and 
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threw it on the floor. The bottle was 
similar in shape and oolour to that in which 
quinine bydroobloride wbb supplied. The 
label was of the same size. T^ere was no 
distinctive poison label on the bottle itself, 
but on the label was printed stryehnine 
hydrochloride. Apparently the appellant’s 
eye did not oa^oh this, for he mixed the 
whole bottlef all into a mixture, gave it to 
8 persons to take, all of whom took it. 
Seven died within a very short time, one 
fortunately vomited and ejeoted it. It is 
unnecessary to set out the accused’s sub- 
sequent oonduot. The question for decision 
is whether in aoting as he did the ap- 
plioant was guilty of such gross negligence 
as to bring him within the purview of 
section 304A. Both the Courts below have 
held that he was and after a long and 
patient hearing and considerable considera- 
tion, I am of the same opinion. Apparently 
the dispensary, which was in the oharge of 
the accused, was very carelessly managed 
It must have been within his knowledge 
that the medicines were not properly ar- 
ranged. This would throw upon him a 
still greater burdeD, and it was his duty 
to be very oareful indeed to see that the 
medicines that he was administering were 
proper ones. It is true that in a well 
kept dispensary a compounder would not 
expect to And poisonous medicines in a 
oupboard whioh ordinarily contained non- 
poisonous medicines, but in the present oase 
there was good reason for the present ap- 
plicant to take extra care, Instead of that 
he took a bottle, whioh on the outside 
wrapper here the woid “poison” in distinc- 
tive words, without glancing at it aDd without 
even reading the label on the bottle he 
administered poisoD, whioh resulted in the 
death of seven person. In my opinion this 
is gross and oriminal negligence and the 
oonviotion was a proper one. There remains 
the question of sentence. Keeping in view 
the result of the applicant’s oarelessness it 
is impossible to say that the sentence of 
three months’ simple imprisonment is too 
heavy. The result is that I disallow the 
application. The applicant must surrender 
to bis bail and serve his sentence. The 
fine is maintained. 

Application dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Revision Nr, 12 of 1920. 

March 12, 1920. 

Present : — Justice Sir George Kdoj, Kt. 

BUDDHU and another— Applicants 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860;, s. 498 - Enticing 
away married woman — Marriage , proof of. 

To sustain a conviction under section 498, Fenal 
Code, the mere statement of the complainant and 
the woman that they arc married is not sufficient 
evidence of the marriage. 

Criminal revision against the order of the 
Sessions Judge, Sabaranpur, dated the 15th 
Deoember 1919. 

Mr. Nihal Ohand, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — Buddhu and Jaggan, who 
have been convicted of an offenoe under 
seotion 498 of the Indian Penal Code, have 
put in an application praying for revision 
of their 6entenoes. In their application 
they have called particular attention to the 
faot that the oonviotion under seotion. 498 
of the Indian Penal Code oannot be sustained, 
inasmuch as it has Dot been striotly proved 
that marriage and all neoessary rites were duly 
celebrated between the complainant and the 
woman in question. They have also pointed 
out that the mere statement of the husband 
that he is married to the woman is 
sufficient to sustain oonviotion. This Court 
in Queen Empress v. Dal Singh (1) has laid 
down that Courts trying a oase under seotion 
498 of the Indian Peoal Code should require 
some better evidenoe of the marriage than 
the mere statement of the complainant and 
the woman. There appears to be no evidenoe 
of a better kind in this oase. I set aside 
tbe oonviotion and sentence and direct that 
Buddhu and Jaggan, if in custody be 
released, if on bail, their bail bonds be dis- 
charged. 

Conviction set aside, 

(1)20 A. 160; A. W. N. (1898) 7. 
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PRA8UMNA GBOSHAMI V. Q OPAL LAL. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 1352 

of 1917. 

Joly 25, 1919. 

Present: — Mr. Justice Walmsley and 
Justice Sir Syed Shamsul Huda, Kt. 
PRASUNNA (PRASUNNAMOYI in 
vakalatnama) GHOSHAMI — Defendant 

No. 4— Appellant 
versus 

GOPAL LAL S1NHA— Plaintiff 

— Respondent. 

Interest, whether awardable on money due Jor work 
done — Wrongful detention of ordinary debt — Interest 
by way of damages , whether recoverable - Contract Act 
(IX of 1872^, s, 73 — Interest Act ( XKXIl of 1 86U). 

Where a sum of money is due for work done, the 
fact that there has been unlawful detention of that 
sum would not justify an order awarding interest 
thereon, either under the Contract Act or under 
the Interest Act. [p. 738, col. 2 ] 

Interest by way of damages is not recoverable 
for the more wrongful detention of an ordinary 
debt. [p. 788, col 2 ] 

Appeal against the deoree of the District 
Judge, Murshidabad, dated the 27th 
March 1917, modifying that of the 
Munsif, Additional Court at Kand», dated the 
31st July 1916. 

PACTS appear from the judgment. 

Babu Sajani Kanta Sinha (with him Babu 
Gopendranath Das) % for the Appellant. — De- 
fendant No. 4 is the appellant heie This 
appeal arises out of a suit for the reoovery 
of the o Dsts of constructing a house for 
the defendant. The olaim amounts to 
R 9 . CO >-7 for labour and materials and 
Rs. 188 for the interest. The first Court 
decreed the suit for the recovery of 
R 9 . 308 with interest at 6 per 0 3nt. Both 
the parties preferred an apoeal before the 
learned District Judge of Murshidabad and 
the lower Appellate Court modified the 
deoree in favour of the plaintiff but dis- 
missed the appeal of the defendant. 

My first submission is that the finding 
about the number of bricks supplied to 
my olient is against the pleadings. Ia the 
plaint the numbers of bricks alleged to 
have been supplied tn my client is less than 
that found by the District. Judge and as 
such this finding nan ba set aside in 
second appeal. 

My second point is that in the absence 
of any written contract the District Judge 
ought not to have allowed interest on the 

47 


unliquidated sura: see Surenlra Kumar Basu 
v. Kuti'a Behary Singh (1); seealso Interest 
Act XXXII of 18.39. 

Babu Sita Froionna Bkaitacharjee, for the 
Respondent. — My submission is that I am 
entitled to costs with interest. 

I rely upon section 73, Indian Contract 
Act, and illustration (») of the same sec- 
tion is just to the point. Refers to Ohaj • 
mal Das v. Brij Bhukhan Lai (2). 

At ary rate interest by way of da- 
mages ought to be allowed. Mathura 
Prosad v. Rukmini Kcer (3). 

Babu Sajani Kanta Sink * , in reply. — All 
the grounds advanced by my learned friend 
are untenable. 

All the oases in wbioh a contrary view 
has been taken are distinguishable. 

In Ohajmal Das v. Brij Bhukhan Lai 
(2) a time was fixed for payment. In Ghan - 
shiam Singh v. Daulat Singh (4) no refer- 
ence wa9 made to the Interest Act. Ghaj- 
mal Das v. Brij Bhukhan Lai (2). 
Qunesh Bakhsh v. Rarihar Bakhsh (5), Su- 
rendra Kumar Basu v. Kunja Behary Singhs 1) 
in whioh interest was not allowed. In 
Juggomohun Qhose v. Manickchand (6) the 
principle is stated. 

In Juggomohun Qhose v. Kaisreeehund (7) 
interest was not held to be recoverable un- 
less inserted in the contract 

Jugeshur Bh got v. Qhana*ham Dass (8) 
merely followed Chajmal Das v. Brij hhu~ 
khan L >1 (2). Moham- ya Prosad Singh 

v. Ram Khelawan Singh Thakur (.9) merely 
followed Jogeshur Bhag it v. QKanasham Dass 
(8) and Ohaj nal Das v. Brij Bhuhan Lil 
(2). Mathura Prosai v. Rukmini Koer (3) is a 
gu’fc for maintenance whioh is a fixed sum. 

Madras oases are all in my favour. 
Kamolammul v. Peeru Meera Leviai Roicthen 
(lu) demolishes the argument based on 

(1) 27 0. 814; 4 C. W.N. 818. 

(2; «7 A.5.1 \P. 0.t| 22 1. A. 199; 6 Sar. P. C. J, 
62 a. 

(3) 13 Ind. Cas. 148; 17 0. L. J. 87. 

(4; lb A. *4 o. 

(6) 26 A 29P; 31 I. A. 1 '• 6. 8 C. \V. N. 521; 14 M. 
L. J. Ib0;6 Bom. L. it 00*; 8 Sar. P. C. J. 628 (P. Q.J. 

y Q> 7 m. I A. 2b3; 4 W. P. U. 8; 1 Suth. P. C, J. 
357; 1 Sar P. 0. J. 68 1; 19 E. R. 309. 

*7; 0 M I. A. 2o6; I Sar. P- C. J. 835; 19 E. R. 738, 

1 8 j 6 U. vv. N. 3*6. 

^9) 15 Ind Cas. 9il; 16 C L. J. 684. 

^10) 20 M. 461; 7 M. L. J. 263. 
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section 73, Indian Contraot Act; see Sub- 
ramania Aiyar v. t ubramania Aiyar (ll). 

Interest by way of damages was neither 
olaimed in the plaint nor raised in the 
isene. 

JUDGMENT. 

Walmsley, J.— This appeal arises ont of a 
dispute about the cost of erecting a boose. 
The plaintiff bnilt a house for the de- 
fendant, and be sued to recover Rp. 606-7-0 
for labour and materials and Ra. 188 for 
interest. The first Court gave him a 
decree for Rs. 308-14 with interest at 6 per 
centum. Both 6ides appealed, and the 
learned District Judge made a slight modi- 
fication in favour of the plaintiff, but dis 
missed the defendant’s appeal. 

The defendant has preferred this second 
appeal. Two arguments are put forward 
on her befcal*, cne relates to the amount 
to be deducted from the pLiptifl’a bill in 
consideration of the brioks provided by 
the defendant, and the other is as to the 
defendant’s liability for interest. 

So far as the bricks are concerned, the 
learned Judge’s finding as to the number 
supplied is one which cannot be challenged 
in this Court. 

The argument that the defendant is not 
liable for interest raises a more substantial 
question. The learned Munsif allowed 
interest as the sum was withheld from 
the pi .intiff for a long time. The learned 
Judge takes the same view; he says that 
the 6um due to the plaintiff was due 
for work done, and that for the unlawful 
detention of that money the plaintiff is 
entitled to interest by way of damages, 
and in support of this view he quoted 
the case of Mathura Prosad v. Rukmini 
Koer (3). 

It is to be observed that no attempt is 
made to justify the order awarding in- 
terest by reference to Act XAX1I of 1839. 
It would, in faot, be impossible to do so, 
for there is no written statement and 
no demand in writing. 

Again neither of the Courts below pro- 
fesses to rely on seotion 73 of the Con- 
tract Act. The learned Vakil who appears 
for the respondent, however, argues that 
that section, especially in the light of 
illustration (n), warrants the order. That 


argument wa9 answered ty the learned 
J udges who decided the case of Kamalam • 
mal v. Peeru Meera Levvai Rowthen (10). I 
may also refer to the judgment of Banerjee* 
J., in the oase of Surj i Narain Mukhopadhya 
v. Pratap Narain Mukhopaahyi (12), where 
he pointed out that seotion 73 of the Con- 
tract Aot requires the creditor to prove 
actual loss. In the present oase it is not 
alleged that the plaintiff sustained aotual 
lo3s; e. that he had to borrow money to 
carry on bis business while he waited for 
the defendant to pay him. In my view, 
therefore, the order making defendant 

liable for interest cannot be sustained 

under the Coi.trsot Aot. 

We are thrown back on a third ground, 
a so-oalled equitable prirciple fiat when 
a debtor withholds payment of money 
du'*, the creditor is entited to interest. 
The leirned Judge does not use the words 
equitable principle, but they have bsen 
used in addresses to the Court in oases 
where the same argument has been ad- 
vanced. The prirciple sounds reasonable, 
but it run* oounter to the general rule 
of English law that interest by way of 
damages is not recoverable for the mere 
wrongful detention of an ordinary debt. 

It was examined in the Madras oase al- 
ready quoted, and it was rejeoted and 
the Caloutta oase, whioh the learned Dis- 
trict Judge say 8 is distinguishable, seems 
to me very important. In that case the 
trial Judge said; “There is no express oon- 
traot to pay interest; however, I would 
allow the plaintiff to recover interest as 
he has been so long deprived of his use 
of the money.” This Court set aside the 
order awarding interest, and Maclean, C. 

J., after holding that the oase could not 
oome under Aot XX All and remarking that 
the order was not supported by reference 
to the Contraot Aot, said that it was dif- 
ficult to see upon what ground interest had 
been allowed. 

It is true that there are several report* 
ed oases in whioh a contrary view appears 
to have been taken. Among them is the 
decision of the Privy Counoil in the oase 
of Chajmal Das v. Brij Bhukhan Lai (2), but 
that was a oase that came within the pro- 
visions of Aot XXXII of 1839. Some of 
the other oases oan be distinguished; others* 

(12) 26 C. 965 at p. 965. 


(11) 31 M. 260; 3 M. L. T. 27P; 18 M. L. J. 246. 
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I mast admit, it woald be diffioalt to dis- 
tinguish. 

I think we onght to follow the deoision 
in Surendra Kumar Basu'scase (1) and allow 
the appeal so far as the olaim in respest 
of interest is oonoerned. As snooess is 
divided, I woald order eaoh party to bear 
his own oosts. 

Shimsul Hoda, J. — The plaintiff in this 
ease is olearly not entitled to any interest 
under the Interest Aot. Bat that, in my 
opinion, doe9 not debar him from olaiming 
interest by way of damages under sea- 
tion 73 of the Contraot Aot. In this 
ease, however, the plaintiff did not olaim 
interest by way of damages in the plaint, 
nor does it appear that the question regard- 
ing the measure of damages was raised 
in the issues. 

Under these oironmstanoe9 I agree with 
my learned brother in holding that the 
plaintiff is not entitled to any interest 
before the date of sait. 

Appeal allowed in part. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 35 of 

1920. 

February 24, 1920. 

Present : — Mr. .lustioe Broadway. 

SAWAN SINGH and others— 
Defendants— Petitioners 

tertus 

RAHMAN and others— Plaintiffs— 

Respondents, 

Civil Procedure Code ( Act V of 1908^, 8.115— 
Punjab Courts Act (VI of 1919), s. 44 — Revision — 
Interlocutory order — High Court, power of interference 
of — Jurisdiction, question of —Punjab Tenancy Act 
(XVI of 1 8S7 ),8. 77 (3 » (il— Jurisliction of Civil and 
Revenue Courts —Declaration, suit for, that plaintiffs 
are not liable to pay rent as entered in revenue record. 

A High Court hag power under its re visional 
Jurisdiction to deal with and to set a9ide, if neces- 
sary, an interlocutory order, [p. 740, col. I.] 

Imdad Ali Shah v. Siyed Ali, 40 Ind. Cas. 65; 26 
P. R. 19. 7, followed. 

Interference on the revision side, however, is only 
permissible when an interlocutory order is so unjust 
and is likely to frut things into so inconvenient a 
position that irreparable harm would be done to the 
applicant for revision^ [p. 740, col. 1.] 

A High Court wilfanterfere with an interlocutory 
order passed by a subordinate Court) if the question 


involved is not one of the exeroise of discretion but 
of want of jurisdiction and manifest injustice might 
otherwise be done. [p. 740, col. 2.] 

When a Court comes to an erroneous deoision that 

it has jurisdiction to entertain a suit, it would tend 
to the convenience and advantage of all parties if 
that decision is set aside and matters put right at 
the earliest possible stage, [p. 741, col. 1.] 

A suit for a declaration that the plaintiffs are not 
liable to pay rent as entered in the revenue records 
falls within the purview of section 77 (3) (») of tho 
Puujib Tenancy Act and is exclusively triable by a 
Revenue Court, [p. 740, col. 1.] 

lbruhim v. Akbar, 34 Ind. Cas. 209; 104 P. W. R 
19 1 6; 58 P. 1. R 1917, followed. 

Plaintiffs sued for & declaration that they were 
ouly liable to give to the defendants a one-third 
share of grain as rent in respect of their occupancy 
lands, despite an entry in the revenue records 
showing a liability to pay a larger share. The defend, 
ants took the preliminary plea that the Revenue 
Courts alone had jurisdiction to try the suit. Tho 
Court having decided in favour of the plaintiffs, the 
defendants applied to the High Court for revision 
under section 44 of tho Puujab Courts Act of 1919: 

Held, ( I ) that as the question involved was one of 
jurisdiction, the High Court had power to interfere 
with the interlocutory order in revision; [p. 740, 
cols. I A 2.] 

Sitaramayya v Ramappaya, 39 Ind. Cas. 160; 5 L, 
W. 207: Bharyava §' Co v. Jagan Xath^Bhagwan Dass, 
51 Tnd. Cas. 3)1; •*! A. 602; 17 A. L. J. 718; I U. P. 
L. R. (H. C.) 120, followed. 

(2) that the suit was triable by a Revenue Court 
and the plaint should be returned for presentation 
therein, [p. 740, col. 1; p. 74 1 , col. 1.] 

PefcitioD, under section 44 of Aofc VI of 
1919, for revision of the order of the 
Mansif, let Class, Hissar, dated the 3rd De- 
oember 1919. 

Lala Jagan Nath, for the Petitioners. 

Mr. Badr-ud Din Kureshi , for the Re- 
spondents, 

JUDGMENT. — Rahman and others insti- 
tuted a suit against Sondi Mai and others 
in the Court of the Muusif, first class, 
Hissar, olaiming a declaration to the effect 
that the plaintiffs were only liable to give 
to the defendants a one third share of grain 
as rent in reipeot of their oeoupanoy lands 
despite an entry in the revenue records 
showing a liability to pay a larger share. 
The defendants, proprietors of the land in 
question, pleaded that the suit was barred 
by limitation and that the Revenue Courts 
alone bad jurisdiction to try it. These 
pleas were taken as preliminary ones and 
have bseu disposed of by the learned 
Mansif in favour of the plaintiffs, it haviag 
been held that the suit was within limi- 
tation and that having regard to tb« 
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decision in Ram Singh v. Bakhshi (1) 
the suit was cognizable by the Civil Courts. 
Sondi Mai and others, defendants proprietors, 
have come up to this Court und°r section 44 
of Act VI of 1919 through Lala Jacran 
Nath, wl o hps a ked me to irterfere with 
this inte»l cu' n ry order ia revision. Mr. 
Badrul-Din Kureehi for the plaintiffs* 
respondents raised a preliminary point to 
the effect that the High Court had no 
revisional jurisdiction to interfere with an 
interlocutory order. 

It has been repeatedly held thst a High 
Court has power under its revisional juris- 
diction to deal with and to set aside, if 
neoessary, an interlocutory order, When 
sitting alone I myself, following other 
decisions, have held that this Court had this 
power, vxde Imdad Ali Shah v, Say°d Ali (2*, 
and nothing Mr. Kureshi advanced has 
oaueed me to change my view, interference 
on the revision side, however, is only 
permissible when an interlocutory order is 
so unjust and is likely to put things into 
so inconvenient a position that irreparable 
harm would be done to the applicant for 
revision. In other words, it is only in 
exceptional oases that this Court will exer- 
cise that power. Lala Jagan Nath has 
cited many authorities to show that rhe 
view taken by the learned Munsif es to 
his jurisdiction in this mst^er is erroneous. 
The learned Mun-nf purpor ed to follow 
Ram Singh v. Bakhshi (1). There, however, 
the faots were qaite different, The plaint 
iffs in that case alleged that the entries 
in the revenue papers relating to the 
ownership of oertiio khasra numbers 
were inoorreot, and the relief prayed for 
was that proceedings relating to a oertain 
mutation be held null and void, the entries 
in the R^ooid of Rmhte being corrected. 
In the present suit the plain iffs pray for 
a declaration that they are not liable to 
pay rent as entered in the revenue records, 
and it seems to me that such a oase clearly 
falls within the purview of section 7 7 i3) 
(0, being a suit between a landlord and 
a tenant arising out of the conditions on 
which a tenancy is held. In 0 >mu v. 
Karim Khan (31 it was held by a Fall 

(1) 41 Ind. Cas. 695; 64 P. R. 1917; 102 P. W. B. 
1917. 

(2) 40 Ind. Cas. 66; 26 P. R. 1917. 

(3) 3.i P. E. 1903 tf. B.;j 83 P. W. E. 1908; 171 P. 

E. 1908. 


Bench of the Chief Court that a suit for 
a declaration that oocapanoy tenants are 
not liable to pay haq bua dues was cogniz- 
able by the Revenue Courts ooly. In Jiwin 
D is v, Piran D tta (4) the plaintiff sued 
for a declaration that he as oagirdir was 
entitled to receive the revenue in lpad out 
of the landlord’s share of the produce 
which had to be paid by the teuauts to the 
proprietors, and it was held that the amt 
involved the question as to whether in the 
village concerned the land revenue should 
be paid to the jagirdir in cash or in kiad 
and that the suit wa*, therefore, cognizable 
by the Revenue Courts, ft was also held 
that the mere fact that the suit was one 
for a deolarathn did not give tb9 Civil 
Courts j lrUdiotion to eotertaia it. 

It seems to me that the present case is one 
that is exclusively triable by the Rsveoue 
Courts. Mr. Kureshi referred me to Rihmun 
v. Hisham (5), and that ruliog cer- 
tainly supports his contention. There 
the plaintiffs sued for a declaration that 
they, a9 occupancy tenants, were not bouad 
to pay the enhance! rent laid dowa by a 
fresh eatry in the Rsoord of Rights, and 
that such entry was erroneous, and it was 
held that the suit was exclusively ooguiz* 
able by a Civil Court. Tnis decision was, 
however, specifically dissented from by a 
Fall Bench of the Chief Coart in a case j 
reported as Ibrjhim v Akbt* (6), where it 
was heli that a suit fulling within the 
purview of section 77 k3), Paujab Teaaucy 
Ac*’, m let be beard by a Revenue Court, 
whecuer or not, si far as the form of the 
suit or the particular remedy prayei for 
iaonoerned, the suit also falls withio the 
parv>ew of the S leoifio Relief Aot. Rahman 
v. Hishim (51, the'efore, m longer supports 
the view ooo^duidd for by Mr. Karoshi 

la Sitaramiyya v. R mappiyi (7) the 
Madras Higu Court hail chat it ould 
interfere wito an interlocutory order pi-*sed 
by a Sub ordinate Court, if the question 
iavolved was uot one of the exercise of 
discretion bat of toad of juris iicuo » aai 
manifest injustice migafc otherwise oe 

(4) 48 Tnd. Cas. 331; HOP. R 1918. 

(5; 7 lud. Cas 7.7; 73 P. E. 9i0; 103 P. W. H. 
1910, 14a P. L. E. 1910. r o 

(6) 34 Ind. Cas. 209. 104 P. W. E. 1910; 53 P- h- * 
1917. 

17) 89 Ind Cm. 160; 6 L. W. 207. 
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In Bha*gava dj* Co. v. Jag in Nath^Bhag- 
tfiw Dim (3) it was held that the 
deoision of the question of jarisdiotion 
of the Coart of 6rat instance as a 
preliminary to the hearing of the suit 
before it was open to revision. Bala Krishna 
TJdayarv , Vcsudeva Aiyar (9) was followed 
in that o&9e. Mr. Kureshi urged that no 
irreparable harm would be oauaed to the 
petitioners irasmooh as in the event of a 
deoree be*ng parsed against them, they ooald 
appeal and attack the decree on the ground 
of jarisdiotion. This no doubt is the oase, 
and it is also true that under section 100 of 
the Punjab Tenanoy Aot a deoree passed by a 
Civil Court oan be registered as* a deoree 
of a Revenue Court; but it seems to me 
that wheu a Court oomes to an erroneous 
deoision that it has jarisdiotion to entertain 
a suit, it would oertainly tend to the 
oonvenienoe and advantage of all parties 
if that deoision is set a«ide and matters 
put right at the earliest possible stage. 
In these oiroumstanoes I think I am justi- 
fied in ezeroising my powers of revision 
in this oase and I aooordingly aooept this 
petition with costs and set aside the order 
of the learned Munsif dated the 3rd of 
Deoember 1919, and direct him to return 
the plaint to the plaintiffs for presentation 
in a Revenue Court having jurisdiction 

Petition accepted. 

(8) SI Tnd Cas. 83l« 41 A. 002; 17 A. L. J. 718; l 
U P. L. R. HOi 1VO. 

40 Ind.Cas 050; 40 M. 793: 15 A. L. J. 046, 
2 P. L. W. 10 j 33 M L. J. 09; 26 0. L. J. >43; 19 
Bom L. B. 715« 1917' M. W. N. 628; 6 L. W. 601; 2 i 
0. W. N. CO; 11 Bur. L. T. 48; 44 I. A. 201 (P. 0.). 


LOWER BURMA CHIEF COURT. 
Fust Civil* Appeal No. o(5 op 1918. 
January 20, 1 y 19. 

rietent:— Sir Daniel Twomey, Kt , Chief 
Judge, and Mr. Justioe Maung Kin. 

HLA MAUNG and o-iHBKS- P laintiffs — 

AfPh LLtNTd 
t SfbUt 

t MA TOKE-D fbnd-m— Responds. 
Contract Act (IX of 1872), *• 16— Coercion, what 


amounts to — Unlawful detention of property— Claim 
of right, effect of. 

One of the claimants to the ostato of a decoased 
person detained somo of tho property belonging to 
the estate of tho deceased, and thereby induced 
the widow of the deceased to execute a bond in his 
favour for a sura equal to his alleged share in the 
estate: 

fl, Id, that the detention was unlawful, though 
the claimant had a right to some share in the estate, 
and the bond was, therefore, void for coeroion [p. 
743, col. '.] 

Mr. N~. iV. Burjorii, for the Appellants. 

Mr. N. SI. Counsji, for the Respondent. 

JUDGMENT. 

Maung Kin, J.— -Plaintiffs appellants are 
the adopted ohildren of the defendant-re- 
spondent, and her deceased husband, Ko 
Me. They sue the defendant for R*, 30.030 
with interest due on a bond executed by 
her on the following all ga r ions j— the 
defendant had married, or was about to 
marry, one Ali Nabi. Plaintiffs, therefore, 
demanded partition of the estate of their 
deceased adoptive father. By way of a 
compromise, the bond was execnted whereby 
defendant agreed to pay Ri. 30,000 to 
plaintiffs in full settlement of their claims 
aod plaintiffs agreed to give n’me to defend- 
ant for payment till the 2lsfc July 1915, 
the date of the bond being 17th November 

1014. . . 

Defendant admits having executed the 
bond, but pleads coercion. Her oase is 
that two days prior to the execution of 
the bond, the plaintiff/ natural father, Po 
Hmyin, who is her own brother, came with 
the 1st plaintiff, Hla Maung, and asked 
to be allowed to take the 2nd and 3rd 
plaintiffs (Ma Hla Njuu and Ma E Myin) 
out to be photographed with their jewels 
on. Defendant allowed the girls to wear 
jewels and they went away with Po Hmyin 
and Hla Maung in her carriage, but 

they never returned to her. The girls 
were seaiohei fjr, but could not 
bo found. Nor could she get any 
information about her jewels exoept that she 
was told that Po Hmyin would not let 
her have them back, unless she paid 
R*. 30,003 to plaintiffs She was in great 
distress at the time, and executed the bond 
only in order to gat the jewels back. Aod 
immediately after the execution of the 
bond, the je*eU w c re returned to her by 
her mother Daw Pu,« through Mauog Chan 
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Tha, a friend of the family. Plaintiff 
denies that there was any demand for 
inheritance either before or after the girls 
disappeared, and says that the bond was 
not the result cf aDy disputes regarding 
plaintiffs’ right of inheritance. 

The learned Judge on the original side 
of the Court has held that the bond was 
executed by defendant on aooount of ooeroion 
practised by Po Hmyin as alleged. 

In this appeal Counsel for plaintiffs has 
urged (1) that on the evidence there was 
no threat to withhold the jewels from 
defendant, but only a demand for inheritance, 
(2) that, even if there was such a threat, 
it did n^t, under the circumstances of the 
case, induce the execution cf the bond, 
and (3) that the thieat does not amount 
to coercion within the meaning cf section 
15 of the Indian Contract A ot. 

On the 6rst point I have no doubt, 
upon a oareful consideration of the evidence, 
that Ba Hmyin did through his mother 
Daw Pu, bis sister Ma Mya, and his 
elder brother Maung Ba E. threaten to 
withhold the jewels from defendant if she 
did not pay Rs. 30,000 or sign a bond for 
that sum. 

As to the question whether or not this 
threat induoed the execution of the bond, 
the learned Counsel for the plaintiffs 
has pointed out the following facts as 
negativing the suggestion:— Before signing 
the bond, defendant insisted upon the 
word “amirehyat” (in full settlement of 
all claims for inheiitanoe) being inserted 
in the dooument, and that was aooordiogly 
done. The time for payment was put in 
at defendant’s request. She did not re- 
pudiate the bond till 19th April 1915. 
She did not complain to Maung Chan Tba 
who was an elder brought in to witness 
the transaction, that she had been coerced 
into signing the bond, as she now 
alleges. 

The question is, what was the dominat- 
ing factor in defendant’s mind, which iu. 
dnoed her lo sign To Ma Mya she had 
said that she had no money, and oould 
not comply with the demand for 
Rs. 30,000, and that she was in a per- 
turbed state of mind. On the night af'er 


at midnight, in order to get information 
about the girls, This conduct on her 
part betokened great anxiety, and her 
anxiety must have had reference to the 
jewels more than to the girls, for subse- 
quent events show that she did not care 
whether the girls returned to her or not. 
From the second day she bothered no 
more about the girls, and the talk was 
only about the jewels, and she went to 
Daw Pu’s house to sign a bond for 

Rs. £0,000 in order to get baok the 
jewels. . There she sat down to sign the 
bond, but when the draft was read onfc 
lo her, she said “put in “aihtcebyat” The 
dominant faotor in her mind up to that 
moment was the threat to withhold the 
jewels from her. Can it be said that 
that was converted into a desire to give 
the children their share of the inheri- 
tance? In my opinion it oannot be. As 
for her request for time, — that is more 
in her favour than in that of plaintiffs. 
As regards the absence of any complaint 
at or immediately after the execution, 
that might have been due to the state 
of her mind whioh was anything but 
oalm. The belated repudiation seems at 
first sight to be a strong point against 
defendant. But considering that, if the 
first plaintiff as the eldest son oould have 
olaimed a quarter share in the estate, his 
share would oome nearly to the sum doe 
or der the bond, and considering also the 
usual vici-situdes of litigation, it msy 
well be that she did not at orce form the 
decision to repudiate the bond which she 
had been foroed tu sign. Again it is 
faid (hat defendant oould have got the 
jewels from her mother, but she denies 
that she knew that her mother had the 
jewels, and there is no tvidenoe to show 
that she knew it. In my opinion the 
evidenoe points irresistibly to the conclusion 
that the threat induced defendant to exe- 
cute the bond. 

I do not think it necessary to take 
more than passing notice of the conten- 
tion that a part of the jewelry belonged 
to the girls. Defendant says that some 
of it bad been made for their use, though 


. none of it belorg.d to them, and they 

the disappearance of the girls she twice themselves cannot say whioh portion was 

visited her mothers house, where Po theirs. The faot that they as well as 

Hmyin was staying, the second time being defendant sometimes referred to it ae 
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theirs ie not sufficient to throw doubt on 
defendant's olaim. 

Counsel for plaintiffs has contended that 
the threat does not amount to ooeroiou 
within the meaning of section 15 of the 
Oontraot Act, as the 1st plaintiff in 
withholding the jewels did so under 
solour of right, on the ground that he 
had a olaim to a quarter share of the 
estate. But it is admitted that in doing 
so he took the law into his own hands. 
Assuming — without deoiding the point — 
that the 1st plaintiff had a olaim to 
a quarter share in the estate, the lawful 
thing for him to do was to demand his 
share, and failing to get if, to file a suit for 
his share, but not to seize a portion of the 
estate. The detention of, or the threat 
to detain the jewels would, therefore, be 
"unlawful’' in the sense that it wa9 not 
authorized by law. In that view of the 
law Fo Hmyins threat was oceroion 
within the meaning of section 15 of the 
Contraot Act. For these reasons the appeal 
is dismissed with ooBts. 

Twomit, C. J. — I concur. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Deoree No. 813 

of 1918. 

July 22, 1919. 

Present : — Justice Sir Ernest Fletcher, Kt., 

and Mr. Justice Duval. 

JAGAT CHANDRA OHOWDHURY 
and others— Plaintiffs 
— Appellants 
versus 

BISWAMBHAR ROY and others— 
Defendants — Respondents. 

Bindu Law— Alienation by widow— Necessity, 

absence of, effect of — Right to avoid alienation. 

A conveyance by a Hindu widow, when it is not 
for legal necessity, is not void but voidable, that 
is, oapable of being avoided, but such a conveyance 
oannot be avoided at the instance of a person having 
no interest in the matter: it can only be avoided 
at the time of the widow’s death by her reversionary 
heirs, her daughter or those persons who claim 
throogh them. [p. 744, cols. I & «.] 

Appeal against the deoree of the District 
Judge, Dacca, dated the 21st January 


1918, affirming that of the Subordinate 
Judge, 5th Court of that district, dated 
the 30th April 19 7. . 

FACTS aopear from the judgment. 

Babu Atul Chandra Gupta (with him Baba 
Upenlra Lai Roy \ for the Appellants. — The 
plaintiffs are appellants. The appeal arises 
out of a litigation between two sets of 
purchasers of the estate of two widows. 
The last male owner Ananda died in 1856, 
leaving a widow Rajmoyi and a daughter 
Janaki by a predeceased wife. After his 
death Rajmoyi succeeded to the properties 
and sold them to defendant No. 3 in 1903. 
She died in 1909. After that Janaki sold 
the same properties to plaintiffs in December 
1909. She died in 19l0. The plaintiffs 
purchased with the ooDsent of the rever- 
sioners. the three sons of Janaki, defendants 
Nos. 17 to 19. The learned Judge finds that my 
kobala was for no legal necessity. He ought 
to have considered whether Rajmoyi’s was 
for legal necessity or not. That is the 
vital question in this oase but the learned 
Judge thought it unnecessary to go into 
that question. My submission is that 
Rajmoyi’s sale is voidable. It can be 
avoided only by the reversioner or a 
person olaiming through him. See Bijoy 
Qopal Mukerjee v. Krishna Mohishi Dsbi (1) 
Kishori Pal v. Seikh Bhushai Bhuiya (2).- I 
would, therefore, ask for a remand. 

Baba Sarat Chandra Butt (with him Baba 
Surendranath Das Gupta), for the Respond* 
ents. — Assuming that I am a trespasser, it 
has been fjund by both the Courts that 
there was no legal necessity. The plaintiff 
must show that Janaki had a subsisting 
title at the time of the suit which, I 
submit, she had not. 

Bahu Atul Chandra Gupta replied in 
brief. 

JUDGMENT. 

Fletoher, J. — In this oase, the plaintiffs 
appeal against the decision of the learned 
Distriot Judge of Dacoa, dated the 2Lt 
January 1918, affirming the decision of 
the fifth Subordinate Judge of the same 
plaoe. The plaintiffs brought the suit to 
recover possession of certain land. What 
happened is this. In 1856, the property 

(1) 310. 320; fi O. L J. 334; 11 O. W. N. 424, 9 
Bom. L. R. 602; 17 M. L. J. 164; 2 M. L. T. 188; 4 A. 
L. J. 826; 34 I. A. 87' (P. 0.). 

(2) 8 Ind, Cas. 78; 14 0. W, N. 106. 
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belonged to one Ananda Mohan. He died 
leaving him surviving bis widow Raj Mobi 
and a daughter by a predeoeased wife, the 
name of such daughter being Janaki Dasi. 
On the 1 8‘ h January 1906 Raj Mobi 6old 
to the defendants Nos. 2 and 3 the pro 
perty by a knbah of that date. Raj Mohi 
died in April lv09. On the 9th December 

1909, Janaki Dasi, that is, the daughter of 
Ananda, Mohan, by a conveyance sold and 
conveyed the 6ame property to the plaint- 
iffs. To that conveyance, the then rever- 
sionary heirs, namely, the defendants Nos. 
17, 18 and 19, who are the sons of 
Janaki Dasi, assented and they bIro joined 
in the conveyance. Janaki Dasi died in 

1910. The plaintiffs brought the suit, as 
I have already stated, to recover posses- 
sion. They have failed in tbafc. In the 
Court of first instance, they failed and 
rightly failed because the findings of fact 
made by the learned fifth Subordinate 
Judge clearly established the right of the 
contesting defendants to possess the land. 
But when the oase went on appeal to the 
Court of the learned Distriot Judge, 
the learned Distriot Judge thought it 
unnecessary to consider ore question which 
is obviously a question of importance in 
the oase, and that was whether the sale 
made by Raj Mohi on the 18th January 
19CS was a sale by a Hindu widow for 
legal necessity and would, therefore, operate 
to pass the fee simple in the property to 
the purchasers, the defendants Nos. 2 and 3. 
The learned Distriot Judge thought that 
that issue was unnecessary, because in his 
view he considered that the conveyance 
by Janaki Dasi with the assent of her 
sons to the plaintiffs was inoperative. 
That view oannot be supported. The 
deoision of the Judioial Committee in the 
oase of hijoy Qopal Mukerjee v. Krishna 
Mohishi Debi (1) shows quite clearly that 
a conveyance by a Hindu widow, when it 
is not for legal necessity, is not void but 
voidable, that is, capable of being avoided* 
and from the deoision of this Court in the 
oase of Kishori Pal v. Seikh Bhushai 
Bhuiya (2) it is obvious if any deoision is 
required for that purpose that such a 
voidable conveyance cannot be avoided at 
the instance cf a person having no interest 
in the matter. The persons who oculd 
avoid the conveyance of a widow would 


be either the reversionary heirs at the 
time that the Hindu widpw died or the 
Hindu woman in this oase or the persons 
who claimed through them. The oase, 
therefore, turo9 on this. Did Raj Mobi 
transfer the whole of this property for 
legal necessity P If she did, then on her 
death nothing went to Janaki Dasi ; and 
if nothing went to Janaki Dasi, the plaint- 
iffs got nothing. But if the conveyance 
of Raj Mohi was not for legal necessity, 
then the conveyance by Janaki Dasi in 
favour of the plaintiffs, though voidable, is 
suffiiient to support an action in ejectment 
and it can only be avoided at the instance 
of the reversionary heirs, who are the defend- 
ants Nos. 17, 18 and 19 in this suit, namely, 
the sons of Janaki Dasi. They have not 
oome forward, nor oould they come forward 
to say that this document was not binding 
upon them. In my view, the cafe ought 
to be sent hack to the Court of the learn- 
ed District Judge to have the appeal re- 
heard ; and the first point to be decided 
in this oase is, what is the effect of the 
conveyance by Raj Mohi? If it is held that 
that operated to pass the whole property, 
being executed for legal necessity, then the 
matter oomes to an end. But if it is held 
that it was not for legal necessity, then 
the learned Judge, if he adopts the finding 
that he has adopted in his judgment, should 
oome to the conclusion that this conveyance 
by Janaki Dasi, which wa9 with the assent 
of the reversioner, is sufficient to main- 
tain the present action in ejectment. I 
would set aside the judgment and decree 
of the learned Judge of the lower Appel- 
late Court and remit the case to him to 
have the appeal re-heard. Costs will abide 
the result of the re- hearing by the learned 

Judge. 

The cross-objection, not being pressed, is 
di-.missed without costs. 

Duval, J. — I agree. 

Oase remanded. 
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LAHORE HIGH COURT. 

Skoond Civil Appeal No 1329 of 1919. 

Maroh 2, 1920. 

PmenJ: — Mr. Jnstioe Chevis, Acting 

Chief Jnstioe. 

SHATTKAT ALI and o«Hsm— D ifandant3 

— Appellants 
i ersut 

ANWAR UL-HAQ and another — 

Plaintiff?, Musammat BAS HI RAN 

— DkFttNDANT — RKPPOhDKNTS. 

Muhammadan Laio—Shias — Inheritance -Childless 
widow, rights of. 

a 

According to the Shia Law of inheritance a 
•childless widow takes no share in her husband’s 
lands but is only entitled to ono-fourth of the 
value of the building erected thereon, [p. 746, col 2.] 

Mir Alii Hussain v. Sajuda Begum, 2l M. 27; Aga 
Mahomed Jaffer Bindanim v. Koolsom Beehee, 26 C. 9; 
7 M L. J. 115 <P. 0.»; I 0. W. N. 449; 24 I. A. 196; 
7 Bar. P. 0. J. 199, followed. 

The widow has a lien on the building until 
she is paid her share of the value, but she cannot sell 
to any one the ownership of the buildiDg. [p. 746, 
col. 2] 

Second appeal from the deoree of the 
Dietriot Judge, Ambala, dated the 27th 
Maroh 1919, affirming that of the Munsif, 
let Clasp, Ambala, dated the 16th May 

19 1 7. 

Bakhshi Tek Ohand, for the Appellant. 

Lala Durga Vas, for the Raspondents. 

JUDGMENT. — The house in question 
belonged to the late Abdul Rahim, whose 
widow, Musammat BashiraD, sold it to 
the plaintiffs for Rs. 8C0 by registered 
deed dated 27th October 1913. In the 
sale-deed she undertook to refund the 
money if for any oause the plaintiffs were 
unable to obtain possession. The plaintiffs 
sued her for return of the money, alleging 
that she bad failed to oarry out her part of 
the contract, but their suit wa9 dismissed 
on the ground that she had aotually deli- 
vered possession, and that the vendees had 
subsequently been dispossessed by the colla- 
terals of her husband. Now the plaintiffs 
sue both Mutammat Bashiran and the 
collaterals for possession. The Suit was 
deoreed by the first Court, but thrown out 
by the Dietriot Judge on appeal, tb6 learned 
District Judge holding that tho suit was 
barred by Order II, rule 2, This decision 
was set aside by this Tourt, see Civil Appeal 
No. 445 of 19 1% and the ^am remanded. The 
Distriot Judge has now affirmed the deoree 
of the first Court, holding that the matter 


in dispute is res judicata and further that it 
is proved by admissions that Musammat 
Bashiran is owner of 4 >h of her husband’s 
immoveable property. 

The collaterals appeal to this Court. I 
oertainly do not find that the matter is 
res judicata. The faots relating to the pre- 
vious litigation are as follows : Musammat 
Bashiran made a certain house woqf, and 
appointed her brother as mutwalli. The 
collaterals sued for a declaration that the 
transaction was null and void. The first 
Court deoreed the Buit on 4th December 
1908. Oq appeal Mr. Rose, Divisional Judge 
dismissed the suit, holding that plaintiffs 
could sue for possession and so oonld not 
obtain a merely declaratory deoree. Mr. 
Rose held that Musammat Bashiran was en- 
titled to ^ih, and so the then plaintiffs 
could sue for f tbs. It was really qaite 
unnecessary to deoide whether the widow 
was entitled to *fcb; it was quite 
enough to say that her share, as a childless 
wid)w, ooold not in aDy case exceed }tb, 
and so the plaintiffs oould sue for at least 
f bs. So I regard the decision that Musammat 
Bashiran was entitled to Jth as merely an 
obiter dictum. 

Next as to the admissions, which it may he 
noted were admissions by only one of the 
collaterals, iia., Nazir Abbas. In a suit 
brought by one Ali Muhammad against one 
Musammat Az'zid, Nazir Abbas appeared as 
a witness for the plaintiff, and stated as 
folio Wf. — 

"Ambala Syads follow shara in matters 
of inheritance. My aunt is Musammat 
Bashiran. She got a share according to 
shara. She will get it after division. She 
sold a bouse to Abdul Az'z, but the house 
is still in possession of the collaterals.” In 
cross examination he said: ‘In the suit 
relating to waqf the Appellate Court declar- 
ed her entitled to only £ch share. The suit 
was dismissed. According to our shara 
Musammat Bashiran is owner of the malba . 
In the former suit we never objected that 
she was owner of only the malba.” 

Now I am unable to see anything in these 
admissions. I do not imagine that by the 
word shara the witness meant anything more 
than the Muhammadan Liw as applicable 
to the parties, which would presumably be 
the Imamia Code as the parties are Sbias. 
The widow does of course get a certain 
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Bbare; it is admitted that she gets }th o! 
household effects, and jtb of the value of 
buildings, though it is denied that she gets 
any share of the buildings themselves. The 
statement that the Appellate Court held 
in the toaqf suit that she was entitled to }fch 
was merely a ooireot statement of fact. The 
statement that she was an owner of the 
malba is vague in my opinion. I certainly 
do not suppose that the witness meant to 
admit that she owned more than a 
share or interest in the malba\ it is extremely 
unlikely that he would admit her right to 
more than 4 th in any case. I oannotfind, 
therefore, anything in these admissions which 
acts as an estoppel. 

Coming now to the question of what the 
widow is entitled to, I have no doubt in 
holding that the Imamia Code applies to 
the case. I have been referred to 
Akbar Alt v. Musammat Allah Dei (l), 
a case in whioh a Shia widow of 
Ambala City Buooeeded to the whole of her 
husband’s estate, but this was a case in 
whioh the widow’s exclusive right to succeed 
bad been recognized and aoted upon, and, 
therefore, it was held that that particular 
family did not in regard to inheritance 
follow the strict Muhammadan Law.' But 
this oannot be said of all Ambala Shias. In 
Muhammad Husain v. 8ultan Ali {2) it was 
held that the parties, Shia Syads of Ambala 
City were governed by the Imamia Code, and 
this no doubt is the general rule for 
Shias. 

The widow in the present oase admittedly 
never had a ohild. Under the Imamia Code 
I find that a childless widow takes no eha r e 
in her husband’s landp, but is entitled to 
her Qarani share in the t alue of the build- 
ings erected thereon as well as in the move- 
able property. This is the rule as stated in 
Wilson’s Muhammadan Law, 4th Elition, 
page 461, in Mulla’s Muhammadan Law, 5th 
EditioD,page98,and in Tyabji’s Muhammadan 
Law, page 630. Amir Ali’s Muhammadan 
Law (4th edition), Volume II, page 152, says 
a childless widow takes one*fourtb in the 
personalestate including household effeots, 
trees and buildings, but not in landed proper- 
ty. So apparently the only difference so 
far is that according to the first three au- 

( 1 ) 22 Ind. Cas. 2; 98 P. R. 1618; 182 P. L. R. 1914, 
269 P. W. R. 1913. 

l2) 54 P. R. 1908. 
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thorities a childless widow gets Jfch of 
the value of the buildings, according to 
the last, she apparently gets }tb of 
the actual buildings. There is a different 
opinion expressed by Sheikh Syed Murtaz*, 
referred to in Amir Ali’s and Tyabji’s works. 
Sheikh Syed Murtaz* would give' the child- 
less widow a share even in the value of the 
land; but nobody seems to agree with him. 

00 the contrary in Mir Alii Hustain v. Sajuda 
Begum (3) a ohildless was allowed no share in 
the land. 

In Aga Mahomed Joffer Bindaram v. Koolsom 
Beebee (4), a Privy Counoil ruling, the ohild- 
less widow was held entitled to }th of the 
value of the buildings but not to any share 
of the sites under the building 9 , as the sites 
were regarded as land. Now in this case 
there was no dispute as to whether the 
widow should get ifch of the buildings 
themselves, or only ^th of the value of the 
buildings, for the whole estate had to be 
sold under the direction in her hasband’s 
Will. Bat (his ruling gives me, I think, 
the key to the question. This ownership of 
the site is no good if some one else 
has the ownership of the building on the 
site and can occupy that building perma- 
nently without payiDg any rent. This seems 
to me a good reason for allowing the 
ohildless widow, who has a right only to a 
share in the building but not to a share in 
the site under the buildiDg, merely jih i of 
the t alue of the building. And this is what 
the bulk of the authorities assign to her. I 
hold then that the widow was entitled not to 

1 ib of the buildiDg but to Jth of the valae of 
the building. It may probably be correct 
to say that she would have a lien on the 
building until she was paid her share of the 
value, but I certainly do not sea how she 
could sell to anyone else the ownership of the 
building. 

1 accept the appeal and reversing the 
decision of the lower Courts 1 dismiss 
the 6 uit but as the result seems very bard 
on the plaintiffs, I leave the parlies to bear 
their own costs in all Courts. 

Appeal accepted, 

(3) 21 M. 27. 

(4) 25 C. 9; 7 M. L. J. 1 15 (P. C.); I 0. W. 51. 

21 1. A. 196; 7 Sar. P. 0. J. 199. 
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CALCUTTA HIGH COURT. 
Appeals prom Original Orders Nos. 65 

to 68 op 1919. 

Deoember 4. 1919. 

Fresetif Sir Lancelot Sanderson, Kt., Chief 
Jnstioe, Justice Sir Aeutosh Mookerjee, Kt , 
and Jnstioe Sir Ernest Fletcher, Kt. 

L ADURAM-N ATHMULL— Defendant 

— Appellant 
verms 

NANDALAL KARURI and others — 

Plaintiffs— Respondents. 

Civil Procedure Code ( Act V of 1908\ Sch. II, 
para. 1 — Arbitration, reference to — Consent of all 
parties interested not obtained, effect of — Award, 
validity of. 

Unless all the parties interested in a dispute 
oonaent, a Court has no jurisdiction to make an order 
of reference to arbitration. An order of reference 
made without the consent of a party who has not 
appeared ia illegal, and an award made in conse- 
quence of such an order is equally illegal, [p. 750, 
col. 2; p. 751, col. 1.] 

Appeals against the following orders of 
Mr. Jnstioe Rankin, dated the 9th June 
1919. 

“in Suit No. 430 of 1913 I came 
to the oonolnsion that it was not possible 
under rule 1 of the 2nd Sohedule to 
the Code to order a reference of ' all 
matters in difference in this snit including 
the qaestion of cos's of this suit,” as the 
order of 17«h Maroh 1918 purported to do, 
save by and with the consent of all 
existing parties to the suit, regardless of 
whether any of them had or had not entered 
an appearanoo. If an improper or unneoes 
sary party has been impleaded and it is 
desired to proceed without bis consent, he 
must either be dismissed from the aotion or 
the order of reference mu9t be more guarded 
in its terms. 

The award which has resulted under 
the order must be set aside if the order was 
without jurisdiction, and it is irrelevant to 
oonsider whether the arbitrator has or has 
not purported to affect the party who did not 

consent. 

If in the present case I could be satisfied 
that the learned Judge who made the 
order of 17th March 1918 had considered 
and intended to decide the point of law 
arising from the absence of oonsent by 
the insolvent, I should think it my duty 
to follow that decision. • Bat though the 
fact that this consent waa absent was 


plaoed before him, I feel sure that the 
point of law was not; if only for the 
reason that, had it been present to anybody’s 
mind, the difficulty would have been sur- 
mounted by the simple prooess of dismiss- 
ing the insolvent from the aotion. It 
does not seem to have been present to 
the mind of any one until it was taken 
by Mr. Siroar and adopted by other Counsel 
in the same interest at the hearing of 
these motions. The point having been 
taken, my duty is, I think, laid down for 
me and I must make the same order as 
was made by Fletoher, J., and held to be 
right by the Court of Appeal in Dooly 
Ohand v. Mamuji Mu&aji (U. That case pre- 
vents me from holding that the parties 

have agreed to treat the insolvent as having 

no interest and that they eannot go back 
upon this agreement as between themselves. 
The question is one of jurisdiction and the 
conditions of jurisdiction. If these are not 
satisfied, I cannot refuse to notice the defect 
nor will I accept something leas as sufficient. 
These conditions are simple and dear and 
should be kept so. Technicality will in 
the end be less troublesome if they are 
exacted firmly and in all oases, than if 
they are tempered or modified in the hope 
of avoiding technicality. Rule 1 of the 2ad 
Soheiule is to be obeyed, not merely to be 
plaoated. 

As regards Suit No. 739 a motion has, 
since I gave judgment on the main points, 
been launohed by the Official Assignee and 
Karuri asking me to set aside the order of 
reference dated 17th March 1918, which 
was made at the same time as the 
order which I am setting aside in suit 
No. 430. The affidavits in opposition to 
that motion stoutly deny that there was 
any mistake and emphasise the faot that 
these orders were made on separate peti- 
tions in the two suits. They aho con- 
tend that the mistake, if any, was one of 
law and not of fact, I still think it 
perfectly clear that the only intention in 
the mind of any of the consenting par- 
ties was to dispose, by reference to one 
and the same arbitrator and onoe and 
for all, of the entire subject-matter which 
wa9 being litigated in the two actions. 
This intention fails altogether — not in 

(1) 41 Ind, Caa. 295} 25 0. L. J. 339; 21 0. W. N, 

87. 



INDIAN OASES. 


-[1920 


748 

LADURAM* NATH MULL V. NANDALAL KARUBI. 

part only bat entirely — if the order in 
Sait No. 4^0 be set aside. This failure 
is beoaase the parties thought that Sait 
No. 430 was being referred when it was 
not being referred. The distinction between 
mistake of law and mistake of fact is of 
no service to the parties who desire to 
uphold the award. The agreement in 
question wa9 about legal proceedings, and 
the present position is not that the par* 
ties have done what they intended to do 
as regards these proceedings— to send them 
all to arbitration— and have discovered that 
this has a different legal consequence from 
what they thought. The position is that they 
have not sent them all to arbitration: as re* 
gards one suit the gentelman named was not 
arbitrator at all: thinking that he wa9, the 
parties referred to him the other. 

It is farther objeoted that as I cannot 
now make an order of review, I oannot 
in any proceeding in this suit (No. '39) 
set aside the order of reference, and that a 
separate suit must be brought for the parpose. 

It is contended in reply to this objec- 
tion, first, that apart from an order of 
review I can discharge the order of re- 
ference; and secondly that in any case 1 
ean refuse to confirm the award. In my 
opinion the Court oao, in the same aotion 
in which an interlocutory order has been 
made by consent, set aside that order 
on the ground of mistake vitiating the 
agreement upon which the order was 
based, Mullins v, Howell (tf), Ainsworth v. 
Wilding (3). This dootrine was affirmed by 
the Lord Chief Justice in Seale v. Gordon 
Lennox (4) in the case of an order of refer- 
ence, The Court of Appeal which reversed 
that decision expressly agreed with the 
principle of the cases above cited. In 
the House of Lords, Seale v. Gordon Lennox 

(5), where the judgment of the Lerd 
Chief Jastioe was upheld, Lori Lindley 
expressed himself in terms whioh certainly 
cover the same principle if they do not 
go farther. 

The Indian oases satisfy me that inde* 

(2) (1870) 11 Oh D. 761; 48 L. J. Ch. 679. 

<8) 1 1 896 ) 1 Ch D. m 66 L. J. Ch. 412; 74 L. T. 
103; 44 W. R. 640 

(4) (10/2) I K B 838 71 L. J. K. B. 636: 60 W. 
R. 487; 86 L. T. 674: l*' T. L. R 494. 

(5) ( 1102) A. C, '65 at p. 473: 7» L J. K. B. 939; 
66 J. P* 767; 87 L. T. 84., 18 T. L. R. 791, 61 W. B. 
140. 


pendently of the statutory right to apply 
for a review the Court has jurisdiction to 
set aside a consent order upon any ground 
which would invalidate an agreement be- 
tween the parties. Aush>otoih Chandra, 
v. Tara Pmeanna Roy (6 ; ; Nislirini Das&i 
v. Nando Lill tow (7); Biraj Mohini v. 
Obinta tfoni Dili (8); Bhut Nath v. Rani 
Lill (9); F itmabai v. Sonbai (10). This 
jarisdiotioo is part of the orliaary law; 
the authority for it is to be foand in Eng- 
lish oases; and the limitations which in 
Eoslini have been set to its exercise 
have been adopted here. The English 
cases cited and followed are, e, q. % Flower 
v, Lfoyl (11), Gilbert v. Eadean ( 1 2), 
Haldenfield Banking Go. v. Lister 
(i3), Ains'jooah v. Wiling (3) Now 

these oases were none of them concerned 
with merely interlocutory orders, and i 
have found no Indian oase9 in which each 
orders were being challenged. In many 
of the Iadian cases, the Eiglishrale has 
been affirmed that a separate suit is ne* 
Oissary. Bet the Courts in India have 
never purported to v *ry the Eajlish rale 
and have never, so far as I oaa fiod, ap- 
plied it where it is not applicable or 
considered it with special reference to in- 
terlocutory orders.. Flower y. Voyd (II) 
and Gilbert v. Enlean (12) were decisions 
to whiob Sir George Jessel was a party, 
and the latter *as cited to him in Mullins 
v. Howell (2) where he held the rule 
inapplicable to interlocutory orders. I fed 
on sound ground, therefore, in holding that 
the rule in India is the same as the rule 
in England and in refusing to make it 
into something different. 

If there be any special danger ia India 
of the principle whish l have accepted 
being abused, I think the observations of 
Lord Halsbury in Neale v. Gordon Lennox 
(5) are in point, and iu any case to shorten 
the arm of the Coart is u)t the remedy, 

The Coarfc is uot bound to aoS on motion, 

(6) IOC. 6!2. 

(7) 23 C. 891; 3 0. W. N. 670. 

(8) 6 C. VV. N. 877. 

(9) 6U. W X 8 i. 

(10; II lad. Cas 663; 36 B. 77, 13 Bom. L. R. 678. 

Ill 0*77; « Oh. D 2-»7s i6L. J. *-h. oJ8;3fb.T. 
419; 25 tV. tt. 793. 

vU) !87d;9Ch D. >59; 39 L T. 4)1; 27 Vf. R* 
252. 

(13< (18)5) 2 Ch D. 273; 61 L. J. Ch. 62); 12 »• 
881, 72 1. T. 703; 43 V y. B. 667. 
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where a more formal proceeding is desir- 
able, though Doe d. Carlisle v. Baill ff 
(•4) seems to show that this is no new 
application of the general power of the 
Court to aot on motion in a proper oase. 

Now I have before me, apart from the 
two awards set down by the officers of 
the Court for confirmation, the following 
applications: 

First a motion brought by notice, dated 
24th April 1919, in the insolvency of 
Nilmoni Das (No. 20 of 1918) on the part 
of Provasanker & Cc„ as creditors asking 
for directions to be given to the Official 
Assignee, I make an order on that motion 
that noon giving a proper indemnity to 
the Offirial Assignee to the satisfaction 
of the Registrar in insolvency these cre- 
ditors be given the oonduot of all subse- 
quent proceedings in Suits Nos, 430 and 
739 so far as the Official Assignee is 
concerned, with liberty to aot for him and 
in his name subject to any further order 
of the Judge in Insolvency: provided fur- 
ther that no new proceedings, whether by 
way of appeal or otherwise, shall be in- 
stituted by the creditors in the name of 
the Official Assignee without the leave 
of the Judge in Insolvency. The creditors 
Provasankar <fc Co. must pay the costs 
of this motion to Laduram Nathmull but 
there will be no other order as to oosts, 
6ave that after both suits have been final- 
ly settled or decided, the creditors are to 
be at liberty to make application in insol- 
vency to reooup themselves fur their own 
costs of this motion out of the insolvent’s 
estate. 

Secondly I have a motion (30th April 
1919) by Karuri asking to have the 
award in Suit No. 430 set aside. I pro- 
pose to make that order. There will be 
no order as to costs. I dheot the award 
to be taken off the file but stay this 
portion cf the order rending ai y appebl. 

Thirdly in Suit No, 739 I have a motion 
by the Offio al Assignee and Karuri asking 
me to set aside the consent order of re- 
ference dated 17th March 19 1 9. That 
motion was brrugi t on 2ind May 1919 
as a result of my previous judgment, I 
propose to make that order but without 

' (M) (1811) 3 Taunt. 878, 128 E. R. 160. 


oosts. I direct the award in this suit 
also to ba taken off the file but stay 
this portion of the order pending any 
appeal. 

Oa the other two motions to set aside 
the award*, one brought by the Official 
Assignee dated 30ch April 1 9 1 9 in Suit 
No 430 and the other by Karuri dated 
fc5th April 1919 and instituled in both suits, 
I make no order as to costs or other- 
wise.” 

Messrs. B. L. Mitter and 8. L. Banerjee , 
for the Appellant. 

Mr. N. N % Sircar, for 1st Respondent. 

Mr. S. R. Das % for the Respondent Official 
Assignee. 

Sir B. C. Mitter , for the Respondent Nil- 
mony Dap, insolvent. 

JUDGMENT. 

Sanderson, O J. — This is an appeal from 
an order of my learned brother Mr. Justice 
Rankin, by which it was ordered that the 
award of the arbitrator appointed in the suit 
by reason of the order made in the suit and 
dattd the 17th March 1919 be set aside and 
taken off \ he file. The learned Judge same to 
his oonolusion on the ground that the condi- 
tion of the jurisdiction whioh is given by 
clause (1) of the 2nd Schedule to the 
Civil Procedure Code had not been complied 
with. 

The suit was brought by one Nandalal 
Karuri against the Official Assignee of 
Caloutta, Nilmoney Dae who was then an 
insolvent, and a firm oalled Laduram Nath- 
mull, it appears that Nandalal Karuri 
was a mortgagor, NilmoDey was the 
mortgagee and Laduram-Nathmull were sub- 
mortgagees from Nilmrney. 

Tie prayers of tie suit are set out at 
page 30 cf the paper book in Appeal No. (6 of 
1919 and were as follows: “(a) That the said 
premises Nos. 14 A, fc4 I A, fc4 2A and 84 3 a! 
Bowbaz*r Street, in the town of Caloutta 
be deolared redeemed and discharged from 
the mortgage or obarge effeoted by virtue 
of the deposit of title deeds made on the 
7th day of February 1915: ( b ) That if 
necessary, all accounts betaken and erquiries 
made as to this Hon’ble Courts may seem 
fit or neoee6ary and the usual redemption 
deoree be passed in his behalf. ~ 
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(c) That the defendants Laduram-Nathmull, 
Nilmoney Das and the Official Assignee, or 
whoever amongst them are or is found to 
be in oustody of the title-deeds deposit* 
ed as aforesaid on the 7th day of February 
1915, be direoted to return the same to 
the plaintiff and do also make over the 
said memorandum of agreement, dated the 
said 7th day of February 1915, duly 
cancelled.” 

A further prayer was that the ‘ Defendants 
Laduram-Nathmull and the Official Assignee 
or either of them do pay to the plaintiff 
his oosts of this suit.” 

Now, the petition was by the plaintiff 
Nandalal Karuri and he prayed by that 
petition that all matters in difference in 
this suit, including the question of costs, 
be referred to the sole arbitratnn of 
Mr. A. N. Chaudhuri, Barrister-at-law. 
The petition alleged that the defendant 
Nilmoney Das, being an insolvent, had no 
interest in the suit inasmuch as all his 
interest in the aforesaid property vested in 
the Offioial Assignee by operation of law. 
The order followed the petition and 
provided that with the ooDsent of all the 
parties as aforesaid, all matters in difference 
in this suit, inoludiDg the question of oost9 
of the suit and of the reference, be referred 
to the final decision of Mr. A. N. Chan* 
dhuri, Bar-at-law. “ The parties aforesaid” 
were the Offioial Assignee, Laduram Nath* 
mull and the plaintiff, and the consent of 
Nilmoney Das — one of the defendants — was 
not obtained, 

The learned Judge has held that in this 
ease, inasmuoh as the consent of Nilmoney 
Das had not been obtained and inasmuoh 
as all the matters in difference in the suit 
including the question of ooBts were referred, 
the Court had no jurisdiction to make the 
order of reference. I cannot help feeling 
in this oase that the upholding of this 
order may involve some hardship upon the 
appellant and that if proper steps had 
been taken at the time of the application 
for reference, either to strike out the name 
of Nilmoney Das as a defendant in the 
suit or to modify the terms of the application, 
the result which has now been obtained 
might have been different. But this is a 
matter of importance, as it relates to a 
question of jurisdiction and inasmuoh as 
pur decision in this ease may affeot other 


oases in the future, it is impossible to 
allow any consideration of hardship to 
influence our deoision. I agree with what 
the learned Judge has said upon that point. 

It is this : ‘*The question is one of jurisdic- 
tion and the conditions of jurisdiction, 

If these are not satisfied, I cannot refuse 
to notioe the defeot nor will I accept 
somthing less as sufficient. These conditions 
are simple and clear and should be kept 
so. Teohinoality will in the end be less 
troublesome if they are exacted firmly and 
in all oases, than if they are tempered or 
modified in the hope of avoiding technicality. 
Rule I of the 2nd Schedule is to be obeyed, 
not merely to be placated.” I think it is . 
obvious from the terms of this olause 
that it was contemplated that in oertain 
oases all matters in difference in the 
suit might not be referred; and that when 
only some matters in difference in the snit 
were referred, the oonsent of the parties 
who were interested in those matters would 
be sufficient. That, however, is not this 
oase, beoause, as I have already pointed 
out, the order of reference was that all 
matters in difference in this suit including 
the question of oosts should be referred. 
Having regard to the allegations in the 
plaint, the relief asked for therein and the 
form of the order of reference to which I 
have just referred, in my judgment it is 
impossible to say that Nilmoney Das was 
not a party interested in the matters 
whioh were referred: even though he did 
not appear, the Court had no jurisdiction 
to make the order of reference without his 
oonsent. Consequently, inasmuoh as the Court 
had no jurisdiction to make the order of 
reference the whole proceedings were invalid 
from the beginning, and the award itself was 
invalid: and, therefore, the order 

of the learned Judge was right and the 
appeal therefrom should be dismissed with 
oosts. 

Mooaxbjeb, J.— I agree that this appeal 
must be dismissed. 

I desire to add that when the Court is 
oalled upon to deoide a matter of jurisdio* 
tion, no question of hardship, no considera- 
tion of teohnioality oan be permitted to 
affeot our judgment. The foundation of 
jurisdiction here is the agreement amongst 
all the parties interested that the matters 
in difference between them shall be referred 
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to arbitration. It all the parties interested 
do not apply and yet an order of reference 
is made, the order is illegal because made 
without jurisdiction. If an award follows cn 
the basis of that referenoe, it is equally illegal, 
beeause it is founded upon a referenoe, made 
without jurisdiction. In my opinion, the 
rules relating to jurisdiction should be 
strictly oonstrued and the Court should be 
astute not to permit litigants to oiroumvent 
suoh provisions of the Code, for otherwise 
parties will be encouraged to evade these 
statutory directions. On the faots stated 
by learned Counsel, it is plain that we 
cannot hold that the insolvent had no 
interest within the meaning of the first 
paragraph of the 2 ad Sohedule of the 
Code of Civil Procedure; indeed, he frankly 
admitted that his consent to the referenoe 
could not' be obtained beoause he had 
disappeared io view of the bankruptcy pro* 
oeedings. 

Flitchsr, J. —I agree. 

Appeal No. 65. 

Sanderson, C. J. — This appeal being 
oalled od, it is agreed that the judgment 
in the last Appeal (No. 65 of 1919) covers 
this appeal. The result is that in our 
judgment this appeal should be dismissed 
with costs. 

Appeals dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Miscillaneoos No. 52 o» 1919, 

Maroh 20, 1919. 

Present'.— Mr. Justice Robinson. 

G, M. H. AR1FF and another — 

Applicants 

versus 

SURATEE BARA BAZAAR CO., LTD. — 

Respondents. ' 

Companies Act (711 of J918J, s. 38 —Power of Court 
to rectify register , when to be exercised. 

The power to order rectification of the register 
of a company is entirely a matter of discretion for 
the Court, and the power onght not to be exeroisod 
when the only object of tho application is to save 


the oxpense of taking out Letters of Administration 
and of a legal transfer of tho shares to the applicant’s 
name. 

Mr. Ohart , for the Applicants. 

ORDER. 

Robinson, J. — This is an application for 
rectification of the register of a company. 
The petitioners are minors acting through 
their certificated guardian and are entitled 
to a share in eleven shares in the Surati 
Barra Bazaar Company, Limited, as heirs 
to their mother’s estate. Their father and 
maternal grandfather are willing to give 
up their rights in these shares to the 
minors, and an order is sought to the 
oompany to register the shares in the 
minors’ names. The oompany naturally 
refuses to do so without an order from the 
Court. 

The application is designed to save the 
expense of taking out Letters of Administra- 
tion, and the transfer of the shares to 
the minors. It is entirely a matter of 
discretion for the Court to order reotifi* 
oation, and it is necessary to consider whe- 
ther the Court should in this oase exeroise 
that discretion in favour of the minors. 
If this petition is granted the balance 
of the estate may be administered privately, 
and there would he no guarantee that the 
minors’ interests therein are properly safe* 
guarded. The other heirs, though apparently 
resigning their olaims to a share in the 
shares, may perhaps retain more in the 
balanoe of the estate. I do not desire to 
suggest that they have any suoh intention, 
but the Court would be acting entirely ip 
the dark. Again 1 have nothing but the 
word of interested parties that there are 
no other heirs. It may not be improper 
to avoid taking out Letters of Administra- 
tion if that can be done legally, but it 
is not a ground on whieh the Court 
should aot, and to whioh it should lend 
its approval except in the dearest oases. 
The petition seems to me to be an attempt 
to make use of the Court’s power in a 
manner that was not contemplated by the 
Aot, and for the reasons given above I 
must reject the applioation. 

Application rejected , 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Fibst Civil Appeal No. 33*B of 1916. 
November 15, 1919. 

Present — Mr. Mittra, A. J. C. 

HAJi ABOO— Pla[*T;FF— Appellant 

lersus 

SOBHAGCH AND— Defendant— 

REpPONDENT. 

Civil Procedure Code (Act V oj 1908,), 0. XKl, rr. 

55 g3 Claim proceeding*— Order, finality of— 

Declaratory suit— Burden of proof— Fraudulent trans - 
fer— Defendant, whether can impeach transaction — 
Consideration, partial, existence of, effect of. 


Although tho investigation in proceedings under 
Order XXI, rule 5% Civil Procedure Code, is summary, 
the order made is, subject to the result of a suit 
under rulo b3, final, [p. 752, col, 2.] 

In a suit under Order XXI, rule 63, of the Civil 
Procedure Code the burden of proof lies on the 
plaintiff to show that tho adjudication in the 
objection proceedings was wrong, [p. 752, col. 2.J 

Narayan Qanesh Qhatatc v. Bhio>aj, 2 N. L. R. 87, 
followed. 


A defendant may impeach a transaction voidable 
as against him, such as a fraudulent transfer when 
it is sought to be enforced, whether by a declaration 

or otherwise, [p 75:-', col. I ] . 

Palaniandi Chetti v, AT. V. Appavu Chettiar, 34 
jnd. Cas. 778; 30 M L. J. 565: 19 M. L T. 390; 
Subramania Ayyar v. Muthia Chettiar, 43 Jnd Cas. 
65 1 s 41 M. 612 ; 6 L. W. 75C ; 33 M. L. J . 70% dissented 


Tho mere existence of a part of the consideration 
for a transfer does not prevent the transfer being a 
fraudulent transfer voidable at the instance of the 
person defrauded, [p. 753, cols, i A 2.1 


Appeal against the decree of the Snbordi 
nate Judge, Amraoti, io Civil Suit No. 47 
of 1916, decided on the 17th April 1918. 


Mr. N. M. Bedaikar , for the Appellant. 

The Hon’ble Mr. M. R Dixit and Mr. R. B • 
Qadgil, for the Respondent. 


JUDGMENT. — This appeal arises out a suit 
under Order XXI, rule 63. Toe plaintiff, 
appellant asks for a declaration that the 
house at Amraoti attached by the defendant 
as belonging to DidaAbu, in execution of 
a deoree against him passed by the High 
Court of Bombay and transferred for execu- 
tion to the Court at Amraoti, is not liable 
to attachment and sale, the title to it having 
vested in the plaintiff’s deoeased father 
under a sale deed dated the 4th January 
lb03. The suit has been filed as the 
plaintiff was unsuccessful in getting the 


house released from attachment in the 
execution proceedings, the order having 
been passed after an investigation. The 
defence is that the sale-deed is a colourable 
transaction and was also a fraudulent 
transfer effected by Dada Abu on the eve 
of bis bankruptcy with intent to defetf, 
delay and defraud creditors. This defence 
has been successful, and henoethe plaintiff 
has filed this appeal. 

The first question I have to decide is 
whether the lower Court was justified in 
refuting to admit evidence after the oaae 
was ebsed. An affidavit has been filed 
in this Court as well as in the lower 
Court, stating that the appellant attained 
majority recently and was not aware of 
the faots cf the case. Now the objection 
was filed in 1915 and disposed of on the 
2/th Maroh 1916 and the present suit is 
filed on the 9th May 1916. Assuming chat 
the plaintiff was ignorant of the faots of 
the case, he had notice from 1915 that the 
title to the property is being disputed. 
Thera was no need for him to have filed 
this suit in a month and a-half after the 
adverse deoision. He had a whole year with* 
in which to nuke inquiries of his father’s 
old servants and bis elder brother. 

The Buit itself was pending for nearly 
two years when the application was made. 
The lower Court in its order dated the 
16th March 1918, to be found in the order 
sheet, has given additional reasons why the 
plaintiff should not be shown any indulgence 
in this respect. I am anable to bold that 
the discretion has been improperly used by 
the learned Subordinate Judge, and I 
must, therefore, disallow the prayer for letting 
in further evidence. 

In deciding this appeal I must hold 
that the burden of proof lay upon the 
plaintiff to prove that the purchase was 
bona fide and for good consideration inasmuch 
as he failed in proceedings under Order XXf, 
rule 58, whioh were disposed of after aa 
investigation into the merits: Narayan Ganeth 
QhaJate v. Bhiorai . (l). Although the in- 
vestigation, as usual, was a summary cue, 
the objeofc of the Legislature is to deolare 
the order passed therein as final, subject 
to the result of this suit. He who questions 
a prima facie adjudication must show that 
it is wrong. * 

/• (1) 2 X. L. B. 87. 
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Before going into the merits of the ease 
I propose to deal with an objection urged for 
the first time in this appeal. Reliance is 
placed upon oertain recent decisions of 
. the Madras High Court: Palaniandi Ohetti v. 
M, V . Appavu Ohettiar (2) and Subramnnia 
Ayyar y. Muthia Ohettiar (3). The 
learned Judges of the Madras High Court 
lay down that where a transfer is nominal 
or oolourable, it is void as between the 
parties, and, therefore, need not be set 
aside: but where the transfer is fraudulent, 
though meant to be operative as between 
the parties, it requires to be set aside. 
The learned Judges are not agreed as to 
whether the Buit contemplated by section 
53 of the Transfer of Property Aot must 
be a representative suit on behalf of all 
the creditors. They bold that sinoe a 
fraudulent transfer is only voidable, unless 
and until it has been avoided by a suit, 
it holds good. Coutts Trotter, J., in tala, 
niandi Ohetti v. M. V. Appavu Ohettiar (2), 
seems to oonoede that where an attach- 
ment has taken place, the judgment creditor 
has sufficient interest to question a fraudulent 
transfer and oan use the section as a 
weapon of defence as well as of offence in 
a case like this. A great deal oan ba 
said in favour of the view that a suit 
under section 53 shculd be a representative 
suit, but that is not the basis of the recent 
Madras decisions. Except Coutts Trotter, 
J., none of the learned Judges would 
oommit themselves to this view. The 
practice hitherto has recognised that a 
defendant may impeach a transaction void- 
able as against him wnen it is sought to 
be enforced, whether by way of declaration 
or otherwise. I am not, therefore, prepared 
to uphold the contention that the defence 
must be ruled out on the authority of the 
Madras oa«es 1 am fortified in this view 
by a recent judgment of this . Court in 
Dhansukhdas v. Zangor., (Ssoond Appeal 
Nb. 68-B of 19iy) (4). 

The lower Court bolds that there was 
no consideration for the sale deed. I am 

• » j * ^ go so far as that, • 

posMbly there was some consideration, 

OODB *der how far 
890;* 31 1 d ' Ca8 ' 779> 30 M ' L J ‘ L65{ 19 u> L - T * 

m!^ J 3 7t& CM ‘ 631 ‘ 41 M 6l2 » 6 L * Wl 75 °J 83 
(4) 54 In A Cas: 79$ 16 N. L. S. 3. . . 
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this affeots the decision. The sale-deed 
admittedly was a sale of all the available 
property of Dada Abu It inoluded the 
house in dispute as well es his efcook in 
trade. Abo.it 23 days after the sale his 
creditors applied in the Bombay High 
Court to have him declared an insolvent. 
There is no evidence on reoord as to what 
took place in the insolvency proceedings, 
whether the Official Receiver was appointed 
to take oharge of the estate and what 
became of the other creditors. The plaint- 
iff’s father Nurmahamad Kasim, the vendee, 
is a merchant in Bombay having no shop 
at Amracti. He purchases for the oaten- 
sihle consideration of Rs. 15, COO all the 
moveable and immoveable property Hi sends 
a man, Sulemar, who came and stayed for 
five or six months and sold all the move- 
aole property. The sale-deed recited that 
the consideration was due upon hundit . 
Evidence is sought to be given that there 
were four hundis endorsed in favour of 
Nurmahamad Kasim of the aggregate value 
of Rs. 10,000. As regards the remaining 
sum of Rs. 5,00 J, it is stated to be due 
for advance made to Karim Abu, brother 
of Dada Abu. Praotioally the evidenoe 
on this part is nil, the account books not 
having been produoed. It is conceded that 
there was no hundi in regard to this, and 
the reoital in the sale deed is, therefore, to 
put it mildly, inaccurate, Karim, the 
brother of Daaa Abu, resided in the house 
after the goods were sold and continues 
to do so. He cl kirns to be owner of the 
pr »perty by virtue of an oral agreement 
made seven years ago for Rs. 7,003, and 
he alleges that he has been going on 
making payments tovaris this money, not- 
withstan ling the fact that there is no 
document evidencing the agreement, and he 
olairas to have made payments even after 
the death of Nurmahamad Kasim. As 

pointed oat by the lower Court the accounts 

showing the dealings with Karim have not 
been produced. Ooe of the witnesses examined 
in the case Yadhavaji (P. W. No. 4) says that 
the house is worth Rs. 7,003 and the 
goods worth Rs. S.tOO. It is possible that 
aDy money due to Nurmahamad Kasim 
has been paid off by the sale of the ' 
goods. Karim is said to ba paying rent, 
and it is only entered in the account 
books for one year. It is impossible tq 
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differ from the lower Court an! to bold 
that there was Dot a seoret uoderstandiog 
whioh entirely negatives the suggestion 
that the transaction was a real sale of the 
house, and even if it were, I am not 
satisfied that there was full consideration. 
It is idle to argue that Nurmahamad Rasim 
did not know that Dada Abu was an 
insolvent when be was selling all his 
property including his stook in trade. He 
was not acting in good faith in taking 
the transfer. I am perfectly dear that 
Rs. 5,0C0, said to be due from Karim, is a 
myth.' There were probably some hundis 
on whioh money was due to Nurmahamad 
Kasim, though the exact amount cannot be 
found upon the evidence as it elands. It 
is somewhat carious that the partition deed 
between the plaintiff aid his brother makes 
no specific reference to the ) oase in Amraoti, 
though it may possibly be included in the ex- 
pression “assets cf Bombay shop” allotted to 
the plaintiff. Having regard to all the 
badges of fraud above enumerated, Ioome to 


of the lower Court is oorreot. The appeal 
accordingly dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 742 of 1917. 

Ceoember 10, 1919. 

Preser.t: — Mr. Justice Oldfield and 
Mr. Justice Sesbagiri Aiyar. 

The MADRAS and SOUTHERN 

maharatta railway company, 

LIMI1ED, MADRAS— Defendants— 

Petitioners 

versus 

MATTAI SUBBA RAO-Pliintiff 

— Respondent. 

Railway Company, carriage of goods by— Railway 
Risk Note, Form B— Liability of Railway for total 
lots- “ Wilful neglect, ” what amounts to. 


the conclusion that the sale of the moveable 
property was a real sale and the proceeds went 
to satisfy the greater part, if net the whole, 
of the debt due to the plaintiff’s father. 
As regards the sale of the house, it 
appears to me to be a shield against creditors, 
having regard to the conduct of the parties. 
In any oase, if there was aDy consideration 
for it, it was very far from the full value 
of the Loose as deposed to by the witnesses. 
In other words, even if I were to acoept 
the plaintiff’s allegations as proved, there 
was not consideration for more than 
Rs. 2.00C for a house worth Rs. 7,000. The 
transfer was, therefore, in my opinion, a 
fraudulent transfer. As pointed out in a 
recent Bombay oase, the mere existence of a 
part of the consideration does not prevent 
a transfer being « fraudulent transfer 
voidable at the instance of a person de- 
frauded; Bhikhabhai Muljibhai tatel v. 
Panachand (4). The Bombay oase was one 
of a fraudulent mortgage purporting to be 
for Rs. 4.000 and the consideration found 
was Rs. 1,000. Here I have to deal with 
a fraudulent sale either without consideration 
or for an inadequate consideration. J, there- 
fore, come to the conclusion that the decree 


A consiguor of bales of gunny bags by Railway, 
ii consideration of a lower charge, executed a Risk 
S T ote, Form B, in favour of the Railway Company 
,o hold the Company harmless and free from ail 
•esponsibility for any loss, destruction or detenora- 
ion of, or damage to, the consignment, from any 
:ause whatever, except for tho loss of a comple o 
;onsignment or of one or more complete packages 
'orming pirt of a consignment, due either to ‘0 
ivilful neglect of a Railway administration, or to 
heft by or to the wilful neglect of its serran s, 
transport agents or carriers employed by 0 
jefore, during and after transit over . the sa 
Railway or other Railway lines working m connec- 
tion therewith or by any other transport age noy ex- 
igencies employed* by them respectively for . 
carriage of tte whole or any part of tho said consign* 
nent: Provided the term “wilful neglecL bo not 

aeld to include fire, robbery from a running 
>r any other unforeseen event or accident. 

;he consignment was in the possession 
;he Railway Company one of its servants dr0 P^, 
i packago of acid, which was leaking, on one o 
jales with the result that tho acid injured 
:ontents of the bale. Tho consignee sued 
Railway Company for damages It was found 
ihough some of the bags in the bale had 
njured aud were useless, all the bags in the a 
,vere not rendered valueless: . 

Held, (1, that the placing of the leaking P* 0 ***® 
if acid on the bale amounted to wilful negbg en 
'p. 756, col. 2; p. 759, col. 2.] , , 

(2) that the injury caused to the contents o 
jale did not amount to “loss" within the meaning 
;he exception in the Risk Note, and that, a3 
plaintiff could recover only if the bale of gunny ^ 
vas entirely deprived of value, the Railway _ 
aany was not liable, [p. 768, col, 2; 760» P* 00 


(4) 52 Ind. Caa/682; 48 B. 707j 21 Bom. L, R, 77 0. 
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Petition, under seotion 25 of Aot IX of 
1887, praying the High Court to revise the 
deoree of the Court of the 2nd Additional 
Distriot Munsif, Rajabmnndry, in Small 
Cause Sait No. 751 of 1916. 

FACTS. — Suit against a Railway Com- 
pany for damage done to plaintiff’s bales. 
The question turned upon the construction 
of a olause in the Risk Note (B. Form) 
issued by the Company to plaintiff which 
ran as follows: — 'Except for the loss of a 
complete consignment or parcel, eto„ the 
Company shall not be liable for any damage, 
deterioration, etc., etc.” The Distriot Munsif 
held that loss’ included damage, deteriora* 
tioD, etc., oaused by the wilful negleot of 
the Company. The Company having applied 
in revision, 

Mr. D. Ohamier (instructed by Messrs. 
Brightwell and Moresby) , for the Company 
Petitioners. — The Company is liable only 
if the whole parcel, hale or consignment is 
lost, See East Indian Railway Company v. Nil- 
kanta Roy (I), following an unreported case 
in Bombay. So long as the specific parcels 
are delivered, the fact that they are empty 
or damaged, etc., does not matter. See also 
High Court Decisions on the Indian Railways 
by Thiruvenkataohariar, page 48. 

[Seshaoiri Aiyab, J, — Supposing that 
water was substituted for Ghee?] 

The Company will not be liable, for the 
authorities of the Company can see only the 
exterior of the consignment and not the in- 
terior. There is complete immunity as regards 
damage, deterioration, etc. But if the con- 
signment is lost, i.e.f if the Company is not 
able to deliver the thing consigned in specie 
to all outward appearance, the Company is 
liable and in no other oase. 

The English Law is a little different; 
wilful misoonduot is punishable with 
liability for consequences to the consignor. 
Heaven v. Pender (2) defines the Company’s 
"duty to the plaintiff.” See also Lewis v. 
Great Western Railway Company (3j, where 
wilful misconduct’ is defined. 

[Ssshagiri Aiyab, J.—Hirji. Khetccy & 
Oo. v, Bombay Baroda Sf Central India 

(I) 22 Ind. Gas 679j 41 0. 676; 19 0. W. N. 95; 19 

0. L. J. 142. 

1. t! r«i. ?: to”- 6531 62 L - '■ B - 7021 19 

*.%} *nW ?£.“• 1951 47 J ' Q ' B ' ,8, « 87 L - 


Railway Company (4) is a oase in point 
and against your contention.] 

No doubt Beaman. J., takes a different 
view on the basis of the burden of proof. 
[Oldfield, J.— -On whom does it lie?] 

On the plaintiff who asserts damage. 

See also sections 72 and 76 of the Indian 
Railways Aot. 

. ■/: for the Respondent 

(Plaintiff ) — Loss’ is a generic word meaning 
and including the specific words mentioned 
m the clause. See the Century Dictionary. 
See also Maxwell (5th Edition), pages 537* 
and 538 

(Oldf/eld, J. — The Dictionary won’t give 
yoa a legal definition.] 

The exception in the olause in question 
does not and cannot cover wilful Degleot or 
misconduct. The general law oontrols it and 
it is not open to the Company to contract 
itself out of its liability. Further the eondi. 
tion also must be reasonable. See 4 Halsbury’s 
Laws of England, page 27, paragraph 46 
[O-dfielo, J.— The Risk Note has been 
approved by the Governor- General in 
Council. Are you prepared to argue that 
the terms are unreasonable ?] 

In Peek v. North Staffordshire Railway Co. 
(5) it was held that a special contract whereby 
the Company was made immune from its own 
negleot or default was bad. 

That is the law also in respeot of Marine 

Insurance. Sea Arnould, pages 1266, 1298. 

He speaks of partial loss of a package,” 

What does loss mean there but damage, 
deterioration, etc.? 

The Railway Company is a bailee under 
section 151 of the Indian Contract Aot and 

?. , . oanDot oontraot himself out of his 

liabilities. 

. See Sheik Mahamad Ravuther v. Bri- 
tish India Steam Navigation Co. (6) and 

Kariadar, /lumber v. British India Steam 
Navigation Co. Ltd. (7). 

t 0 LD,ULD,J.-InSheik Mahamad Bavuther 
v. British India Steam Navigation Co. (6) 
the relevant observations are all obiter 

26 i Qd -, Ca8 - 241 - 39 B. 191; 16 Bom L R 467 

SttW o L - T - 7881 11 w - R - 1 A’*- h. no”; 

M “i ° aS ' 9771 82 M ' 8B ‘ 4 M ' 110,18 

(7l 20 Ind. Cas. 546; 26 M, L. J IfiQ. aa xr oai 
(1913) M. W. N. 668; 14 M. L. T. 187. ' * 
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See section 54 of the Railways Act whioh 
deals with the making of rales. 

Farther in the present case there is a 
distinct finding of loss. 

Mr. Chamier, in reply. 

JUDGMENT. 

Oldfield, J.— The decision of the Second 
Additional District Mnnsif, Rajahmandry, 
comes before ns ander section 25, Pro- 
vincial Small Causa Courts Aot, Aot IX 
of 1387. He has held the defendant 
Railway Company liable on a risk note 
in respeot of one oat of a consignment 
of bales of gnnny hags, of whioh plaintiff 
was consignee. The risk note, Exhibit B, 
is in form B and is a oontraot by the 
consignor in consideration of the lower 
oharge he has paid to hold the oomnaDy 
"harmless and free from all responsiblily 
for any loss, destruction, or deterioration 
of, or damage to the consignment from 
any cause whatever exoept. for the loss rf 
a oomplete consignment or of one or more 
complete packages forming part of a 
consignment due either to the wilful negleot 
of a Railway administration or to theft by 
or to the wilful Degleot of its servants, 
transport agents or carriers employed by them 
before, during and after transit oyer the said 
Railway or other Railway lines working 
in oonneoion therewith or by any other 
transport agency or • agencies employed hy 
them respectively for the carriage 
of the whole or any part of the 
6aid cone ignment: provided the term wilful 
neglect' he not held to include fire , robbery 
from a running train cr any other un forest en 
event or accident." 

Two questions have been argued. Firstly , 
was the injury, whioh one bale admitn dly 
sustained, due to the wilful negleot of the 
company’s servants? Secondly, did that 
injmy emouut to loss within the meaning 
of the exception, whioh provides for the 
company’s liability p 

The first of these questions can be an- 
swered shortly in the affirmative. The 
lower Court held that there had beeD wilful 
negleot ly the company’s servants in (1) un- 
loading inward goods on the outward plat- 
form, <2) plaoing a leaking aoid package 


cn the hale of gunnies. We cannot follow 
the first portion of this finding and confine 
ourselves to the second. Something has 
been f aid regarding the burden of proof. 
But it is unnecessary to discuss its incidence, 
because the ooropany admitted in its 

written statement that the package 

of aoid was dropped by its cooly and fe 
on the bale and defendants’ 1st witness 
deposed to that effect. The aoid aooording 
to the evidence had leaked on the shoulder 
of the cooly, having burnt through h ,B 
coat and he put it down on the bale, 
disregarding the certainty that it woul 
leak on it also and injure it. We 
no doubt that in doing so he was wilfully 

negligent. 

The more difficult question remains whe- 
ther the injury to the bale is loss, for 
which the company is liable under the 
exception in the risk note; and the difficul' 
ty arises from the faot that, whilst tbe 
exception provides only for the case c 

lofp, tbe general portion of the note exempts 

from liability in respeot of all claims not 
ODly for loss, but also ^for destruction, 
deterioration or damage. Ifc is, therefore, 
fcr plaintiff to establish that the bale ,s 
losl; and the lower Court has found that 
it is so. Tbe confection for the company 
is that this finding is wrong aod that,, 

tie hale being merely damaged, its liability 

is not established. 

This finding in favour of loss appears 
to rest on the result of an inspection, 
to whioh the lower Court refers as sbowirg 
that Ibe hale was completely neelefPi 
and also on its statement that the 
acid penetrated the hale completely al j 
effected all the gunnies. This apparent y 
is also based on the statement of plaint-iFs 
1st witress in examination-in obief tha 
the bale was burnt in the middle, tha 
the aoid affected it right through, tha 
not ore bag was whole and all the b®S 8 
seemed to have been, damaged. But there 
is then tbe faot that as the same witness 
said in cross examination, '*1 saw tbe burn 
bale in Court, It was not yet opened, 
canrot say whether whole bags were ton n 
in it,” It has not been suggested he ore 
os that tbe ha T e was opened later tor 
Court’s inspection, and we cannot nnders an 
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how the lower Court oould satisfy itself as its 
judgment implies or how it oould neglect 
the witness’s latter statement. Its fiodin? 
on the question of faofc must be rejeotsd 
on the ground that it was reached withoat 
reference to material evidence; and we 
m ist, tiherpfore, remand the oase. In doing 
so it ia advisable that we should deal with 
the legal question whioh arises and indicate 
the principle, on which the enquiry on re- 
mand should proceed. 


To return to the terms of the risk 
note, it would apoear at first sight as 
though a distinction is drawn between loss 
and destruction, deterioration and damage 
and the exception is not intended to apply 
to oases, in which only the three last 
mentioned can be established. Bat, what- 
ever the implication from the separation of 
these termp, ' it is clear that the distinction 
proposed oannot b- supported by their u-e in 
ordinary parlance. F>r, whilst loss oannot in- 
clude deterioration and will always in lude 
estruotion, it will in some oases include 
damage, when the extent and nature thereof 
are sufficient. Shortly we have to decide 

the point, if any, at whioh damage be- 
comes loss. 

One ground of deoision has been suggest- 
ed, which can be dismissed shortly:— that 
there is no loos, whatever happens to the 
contents, if the character of the package 
as such is unaffeoted by dam age sustained 
by its outward envelope alone. This is 
based on tomboy Barola & Central India 
Railway Company y. Ambalal SewaHol 
Undmn Railway Case, 4bj, followed in E ist 
Indian Railway Company y. Nilkanta Roy (l) 

and m thw Oourt in Civil Sait No. 309 of 
1 , by Kumaraswami Sastri, J„ though 
only on the ground that, sitting alone, he 
was not prepared to dissent from the de- 
cisions of two Benches in the oases re- 
erre to. Ihose decisions do not commend 
emse ve9 to us. For they are based on 
no earlier authority and, with all due res- 
pect, it is unreasonable to suppose that 

I. enterin g infco each contracts 

a Exhibit B, have regard to the worthless 
er covering^ not its content*; the bag 

ir» r Bnoe, not the grain witnin if; or 
in cue present case the rough gunny 

n wMch r IT b °; p9 ’ i- iie 5 : 

in Which the bald really consisted. 


Another prinoiple suggested is that 
damage oan be identified with loss, only 
if the goods concerned have been deprived 
of the merchantable obaraoter, in which 
they were accepted for transmission: and 
if the contract before as were odo of 
insurance, this would be sound. Asfar 
Sf 1 o. v. Rlund*ll (6) and Oologan y, London 
Aisurnnce Company (9). But there is no 
question here of insurance in connection 
with railway oontrac-s, einoe railways 
in India are not common carriers, 
Lrawaddy Flottlla Company y. Bugwandas 
00>, and the suggestion must, therefore, be 
defeuded on its merits. The objection to 
it, whioh must in my opinion prevail, is 
that even in the absence of a special 
contract a railway is under seotion 72 
(1), Railways Act (IX of 1890), liable only 
as a bailee under sections 151, 152 and 

101, Indian Contract Act, It follows that 
a railway will ordinarily be liable in 
damages only according to the aotual con- 
dition of the good?-; for their full value, 
if they are rendered totally valueless; 
for suoh portions of it, if they have 
merely sustained deterioration, as would 
afford reasonable compensation, withoat 
reference to their loss or retention of 
their merchantable oharao'er. It is next 
material that in the present oase the 
conoraor. embodied in the risk note, Ex- 
hibit B, wa9 made in consideration of the 
railway’s acceptance of a reduced charge; 
and it. therefore, oannot be regarded as 
intended to increase its responsibility. It 
is then impossible to accept respoodeno’s 
contention, which by treating ‘loss’ in the 
exception in Exhibit B as equivalent to 
the loss, destruction, deterioration ordamage’ 
in the general portion and to the “loss, 
destruction or deterioration” in seotion 72 (lj 
of the Railways Act would leave the railway 
under the liability it would have been 
under, if Exhibit B had never been given. 
Tnis entails acceptance of the only alter- 
native construction of Exhibit B, that pro- 
posed by the Railway and already referred 
to as consistent with ordinary parlance. 

It is said that an unreasonable coatrait 

(8) (1993) l Q. B. 123; 6 » L. J. Q. B. 139 7J L T 
619; U B 13), 9 Asp. \l C. 10J. 

U816; 6 M, 4 j. ii7j 17 E. it 3)). IQJ e. R. 

(IQ) 19 C. 020, 18 I. A. 121; 0 Sar. P. 0. J, 40 . 
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results from it. But the form has, as 
the Aot requires, been approved by Govern- 
ment, and it has not been &bown how the 
acceptance of a smaller responsibility in 
oonsideration of a lower oharge than that 
whioh is normally payable and which respond- 
ent’s consignor could have paid, if he desired 
a full idemnity, is oppressive. For these reasons 
I hold that respondent can recover only if 
his bale of gunny bags is entirely deprived of 


value. 

The lower Court must, therefore, 


submit a 


finding on the issue: — 

“Was respondent’s bale of gunny bag3 
when delivered tohim of no value?” 

The bale is, it is alleged, with the 
respondent. The lower Court will give 
him an opportunity to produoe it in Court 
and, if it is so produoed, will inspect it and 
the bags composing it, noting their condi- 
tion in its finding. In any case, fresh evi- 
dence may be adduoed by both parties regard- 
ing its condition and that of its contents. 
Findings due in two months. Seven days for 


objections. 

Skshagiri Aiyar, J. — The question raised 
in this oase is one of considerable import- 


observation with reference to this dictum 

is that the learned Judge was dealing; with 

the ease of a carrier by sea. The princi- 
ples applying to carriers by land are not 
the same whioh govern the liability of a 
earrier by sea. In the next place, two 
other learned Judges differed from him on 
this very question. In a later oase, Kuriadan 
Lumber v. British India Steam Nav i- 
gaton Co. Ltd. (/), Justice Sadasiva 
Aiyar and Justice Tyabji did not act upon 
this dictum of SaDkaran Nair, J. I must, 
therefore, hold that the contract is enforce* 
able. Reliance was placed on certain English 
decisions whioh bold that an exemption 
from oontreot by a earrier from liability 
must be reasonable and just. There is 
great difference between the English Law 
and the Indian Law on this subject. If 
I understand the position aright, a railway 
oompany in England would be authorised 
by Parliament to make its own rules and 
regulations. It would be created by an 
Aot of Parliament and would have full 
power to regulate its internal management. 
Under these oiroumstanoes Courts may he 
at liberty to decide whether the regulations 


ance: therefore, I have taken the liberty 
of writing a separate judgment, although 
I do not differ from the conclusions arrived 
at by my learned brother. The faots are 
fully set out in the judgment just now 
delivered. I will first say a few words 
upon some subsidiary points raised by Mr. 
Ramadoss before dealing with the main qoes- 


framed by the company are just and reason- 
able and whether they are inter vires the Act 
of Parliament. In this country the position 
is very different. Under section 72 of Aot 
IX of 1890 a railway oompany may enter 
into an agreement to limit its responsibility, 
provided it is in a form approved by the 
Governor General in Council. It is not 


tion. It was contended by the learned Vakil 
for the respondent that a railway oompany 
is not competent to limit its liability to 
less than the minimum oare whioh the 
Indian Contract Aot imposes on bailees. 
It is now well settled that under the 
Indian law, a railway oompany has not 
the liabilities of an insurer but only 
those of a bailee. See India General Steam 
Navigation Co. v. Bhagwan Chandra Paul (11). 
The observations of Sankaran Nair, J., 
in Sheik Mahamad Ravuther v. British 
India Steam Navigation Co. (6) were 
relied on for the proposition that a com- 
mon carrier cannot exempt himself from 
liability for negligence if suoh an exemption 
would be inconsistent with the provisions 
of the Indian Contraot Aot. The first 

( 11 ) lfi Ind. Can. 245/ 40 0. 7 10, 17 0. L.;J. 639, 17 
0. W. N. 688. 


denied that the rule with whioh we are 
concerned has been sanctioned by the 
Governor- General in Council. Therefore, 
prima facie the rule must be regarded a 9 
being within the powers of the railway 
oompany. It is on the respondent to show 
that the rule in question, whioh the legis* 
lative authority has sanctioned, is incon- 
sistent with any portion of the Railway 
Aot, and the learned Vakil for the respond- 
ent had not satisfied me on this point. 
I must, therefore, hold that the rule is 
inter vires. Reference may also be made to 
Toonya hamv. East Indian Railway Co. (12), 
T ppanna v. Southern Maratha BautcoV 
Company (13) ana East Inaia Railway Co. 
Runyad Ali (.14). 

(12; 80 C. 257 7 C. W.N. 870. 

(13/ 17 B.4i7. 

(14) 18 A. 42, A W. N. (1895) 160. 
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Another point relied on on behalf of 
the respondent is that the word ‘loss’ in 
the exemption clause of the Risk Note 
(Form B) includes DaatraotioD, deterioration 
and damage.” The note is not a very oare* 
fully drafted one, and it may be possible 
for the Government of India to scrutinise 
its language on some future occasion. But 
as it stands at present, I am compelled 
to hold that the word loss” has a meaning 
distinct from the other three words men* 
tioned by me. All the four words are 
plaoed seriatim in the earlier portion. 
But when it oomes to imposing liability, 
notwithstanding the contract to the contrary, 
the draftsman has used the word “loss” 
alone and has left out the words “destruo* 
tion, deterioration and damage.” I take it 
that this was done on purpose. Reasonable 
meaning oan be attaehed to the note as 
it stands by imputing to the draftsman 
the intention to hold the company liable 

only for the loss of a complete consignment 

of one or more complete packages and by 
exempting the oompany from liability where 
there has been destruction, deterioration 
and damage” to such a oomplete consign* 
ment of one or more complete packages. 

I am not concerned in seeing whether this 
is good policy, or whether the consigning 
public will not be injured by it. But con* 
struing the language of the note as it stands, 

I oan give it only the meaning which I 
have indicated and not the meaning which 
the learned Vakil for the respondent has sug* 
gested. 

One or two minor points raised by Mr. 
Ohamier may now be dealt with. The 
learned Counsel contended that there was 
no wilful negligenoe on the part of the 
railway oompany and quoted Heaven v. 
Fender (2) for this oontention. The Die* 
triot Munsif has found on the facts that 
there was wilful negligenoe, and on the 
evidence which has been fully commented on 
before us it seems to me that the railway 
oompany acted carelessly in the matter. 
The servant who was employed to carry 
an aoid substance, unable to bear the 
injury whioh it inflated on his shoulders, 
threw the aoid over the gunny bags, 
Bis act was wilful in the sense that he 
must have known that the corrosive sub* 
stance would oanse injury to the article 
overj^ which it was thrown, In Lewis v. 


Great Western Railway Oompany (3) Lord 
Justice Bramwell said: “'Wilful misconduct’ 
means wilful to whioh the will is a party 
something opposed to accident or negligence* 
the misconduct, not the conduct must be 
wilful.** Lower dowD the learned Lord 
Justice said: I am much inclined to 

think that that would be wilful misconduct 
because he acted under the supposition that 
it might be mischievous, and with an indiffer- 
enoe to his duty to ascertain whether it 
was mischievous or not. I think that 
would be wilful misconduct.” Applying this 
definition I am satisfied that there was 

wilful default on the part of the servant. 

. Mr. Chamier next suggested that the 
act of the servant should not be oharged 
against the oompany. It is a well known 
rule of law that persons who undertake 
to do certain things and who employ 
servants to do those things must be held 
responsible for the aot of those servants 
done in the discharge of the duty entrusted 
to them. It may be different no doubt if 
the servant acted in violation of his 
duties. The very recent case of Joseph Rand 
Limited v. Craig (15) establishes this pro- 
position very dearly. Swinfen Eady, M R 
pointed out that if the aot was done 
deliberately by the servant to benefit him* 
self, that should not be attributed to the 
master. But if it is a case of carelessness 
or negligence in the course of employment 
the master would be held liable. The latter 
is what actually happened in the present 
case. Therefore, the oompany is liable for 
the oonductof the servant. 

Now oomes the main question as to 
whether the package oan be said to have 
been lost. The judgment of Kumaraswami 
Sastri, J„ in Civil Suit No. 309 of 19H 
was quoted before us and also East Indian 
Railway Oompany y. Nilkanta Roy (1) 
The learned Judge felt bound by the Calcutta 
decision and by a judgment of the Bombay 
High Court to hold that if the outer cover 
whioh enoloses a parcel was delivered, the 
article oaunot be said to have been lost 
by the railway oompany. The Bombay 
and the Caloutta cases do not discuss the 
matter and it seems to me that they have put 
too narrow a construction upon the expres- 
sion loss”. I am inclined to the view that 

(15) (1919);i Oh, lj .88 L. J. Ch, 45, 119 L. T.751, 



?G0 INDIAN 

OTTAPRAKAL THAZITH V. C3ABIC3AI PALLIKAL. 

the term “loss” should be construed as 
including oases where the article consigned is 
lost to the oorsigDor as suoh article. If 
the goods entrusted to the oare of the 
company cease to have aDy resemblance to 
the goods of the description which they 
undertook to carry, it seems to me that 
the company shonld be held to have lost 
the goods. In Atfar 4‘ Oc. v. Blundell (8) 
Lord Esher gave this meaning of the term 
“loss:’’ “The natnre of a thing :s not 
necessarily altered because the thing itself 
ha9 been damaged; wheat or rice may be 
damaged, but may still remain the things 
dealt with as wheat or rice in business. 
But if the nature of the thing is altered 
and it beoomes for business purposes some- 
thing else, so that it is not dealt with by 
business people as the thing which it 
originally was, the question for determina- 
tion is whether the thing insured, the 
original article of oommeroe, has beoon.e 
a total loss. If it is so changed in its 
nature by the perils of the sea as to 
beoome an unmerchantable thing, which no 
buyer would boy and no Lonest seller 
would fell, then there is a total loss.” 
Although the learned Master of the Rolls 
was dealing with the cate of an article 
carried by sea, I do not see why the 
definition of the term ‘loss’ should not be 
utilised in oases of other carriers. In Hearn 
v. London and South Western Eailicoy 
■j Company (16) Baron Park expressed himself 



^ identity as such it would amount to 
fj loss. On the question of the burden of proof 
the case in Birn hhettey 4 * Co. v. 
Bomboy Barcda Central India hatlieay 
Company (4) lays down that it is the railway 
company that has to show that there was 
no loss. But I am not eatiffied that in 
this caee the Distriot Mnneif has consider- 
ed the evidence very folly, on this question 
of loss. I agree that he should be called 
to return a fresh finding on the question 
suggested by my learned colleague. 


In compliance with the order contained 
in the above judgments, the Principal 
Distriot Muneif of Rajahmundry submitted 
the following 

(16) (1866) 10 Ex. 793, 3 C. L. R. 697; 24 L. J. Ex. 
180; 1 Jur. (N. e.) 236; 102 R. R. 833, 
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FINDINGS. — In this suit, I have been 
asked by the High Court to submit a find- 
ing on the point “Was respondent’s bale 
of gunny bags, when delivered to him, of 
no value ” 

# « * * * * 

The Mnnsif found that the bags were 
most of them eaten away to a small extent 
and the other portions of the bags were 
strong and new enough, those in the middle 
of the bale being new, and that aome of the 
bags were useless and the others could be 
used with or without patching up. 

This petition coming on final hearing 
after the return of the finding of the lower 
Court upon the issue referred by thi9 
Court for trial, the Court delivered the 
following 

JUDGMENT.— We aocepfc the finding 

and allow the petition, dismissing the suit 
with oosts throughout. 

m. c. p. 

Petition allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No 71 of 1919. 

November 5, 191*. • 

Present : — Mr. Justioe Spencer and 
Mr. Justioe Bikewell. 

OTTAPRAKAL THAZATH SOOPI— 

Appellant 

versus 

CHARICHAI PALL1K4L MARRl* 

Y AMMA AND another— Re 8 P)N BnTS. 

Malabar Law — Kanora granted by karoavan — Suit 
to redeem by anandravans, maintainability of. 

As a suit for redemption of a kanom granted by 
a kat navan amounts to an act of interference in 
the karnavan’e management of tarwad affaiis, it 
can only be maintained by the anandravan* “ 
the tarwad under very special circumstances, and 
it is for them to establish the existence of such 
very special circumstances as would justify the suit 
without the concurrence of the karnavan. [p- 
cols. I & 2 .] 

Second appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge, North Malabar, in Appe** 
Suit No. 23 of 1918, prefered against 
the deoree of the Court of the Additional 
Distriot Mansif, Tellioherry, in Origin®! 
Sait Nn. 2le of i*l4. 

FA TS— Sait by the plaiotife. who are 
the Anandravaus of a Malabar TarwAJ, jo 
redeem a mortgage in favour of the low 
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defendant by the let defendant, who w the 
Karnavathi of the Tarwad. The 1st defend- 
dant put in a statement that she did not 

want to redeem. . , 

Mr 0. F. Ananthnkriahna Aiyar, for the 

Appellant-Defendant No. 6. -The suit is not 

maintainable. A Karnavan ought not to be 

interfered with in the management of the 

Tarwad property. The junior members oan- 

not compel him to aot in a particular way. 

For his discretion is not to be interfered 

with [see Nambiatan Nambudiri v. Nambiatan 

Nambudiri (1). Oheria Pangi Achan v. Unnala- 

chan (2)] unless the Karnavan has disabled 

himself from suing to recover. A Karnavan 

is not a mere trustee; he is the sole mouth- 

pieoe of the Tarwad until hia Karnavin. 

ship is irapugued for valid reasons. Vasudeian 

V. Sankaran (3). 

Redemption is allowed only to persons 
who have an existing right in themselves, 
which entitles them to redeem. Section 91 
of the Transfer of Property Aot cannot 
be taken to inolude Anandravans of a 
Malabar Tarwad, who have a bare right to 
maintenance subject to the arrangement 
made by a Karnavan in his discretion. bee 
Nambiotm Nambudri v. Nambiatan Nambu- 
dirt (1). See also Bikutti v. Kalenian (4). 

Even if the Melobarths and leases granted 
by a Karnavan affect the income of the 
Tarwad prejudicially, the junior members 
oan have no more right than allege it as 
one of the reasons for removing him 
from management. Abdulla Koya v. Maviun 
Eacharan Nair (5). Farther, if a decree 
for redemption be made in an Anandra- 
van’s suit, his failure to pay the money 
under the mortgage within the time pres- 
eribed in the decree would put an end to 

the rights of the Tarwad. . ' 

In the present oase, the Karnavathi does 
not want to redeem because of the diffimlty 
of finding the money due Collusion is Dot 
proved. Even if there is oollasion, the pro- 
per suit is one to remove her. Karunafeara 
Menon v. Kutti Krishna Menon (6). See also 
Second Appeal No. 959 of 1917. 


It was held in a prior suit that the 
right to redeem under Exhibit A was barred. 
That finding is binding in this case. 


TB kxwxll, J.— Exhibit A is void as the 
demise never came into existence.] 

The question cf registration rendering 
Exhibit A bid as revered before a wrong 
Sab-Registry District, was not raised in the 
prior suit and so oannot be nrged here. 
Harendra Lai Roy Chwdhuri v. Hari Dasi 

Debi (7) oannot be applied. 

Mssers. K. P. M. Menon and K. R. Kesava 
Menon , for the Respondents. — When the 
Karnavan oollades with the alienees, the junior 
member is entitled to sue to recover on behalf 
of the Tarwad, a 9 such oollasion is conclusive 
proof of gross indifference to the interests 
of the Tarwad. See Theniu v. Ohimmu (8). 
The Anandravans are oo owners and they are 
‘persons interested’ within the meaning of 
section 91 of the Transfer of Property Act. 

A Kirnavan can ao5 only in a fidaoiary 
capao'ty. Raj '« of Arakal v. Ohuria Kunhi 
Kann-n (9). The Anandravans oan obtain de- 
clarations th vt alienations made by him are not 
bindings on them or on the Tarwad. A junior 
member has a right of suit. RoXlinni Amma 

v Sankaran Nair (10); S. A. 1030 of 1918 
(unrepoited). The case in Chena Pangi Achan 
v. Unnalachan (2) was not one for redemption 
bat for the enforcement of a family Karar, and 
the generality of the proposition laid down 19 
doubted in Karunalcara Menon v. hutt t 
Krishna Menon (6). Farther the present 
enit is against a stranger (see Oher:a Pangt 
Achan Unnalachan (2)] and oollasion is not 
different from disability so far as the in- 
terests of the Tarwad are concerned. The 
faots that no appeal was preferred against 
the decree in the previous suit, that no 
attempt has yet been made by the Kama- 
vathi to redeem while on the other hand 
she is colluding, are special orioumstinoes 
within the purview of the ruling in Saoond 
Appeal No. 957 of 1917 (unreported). See also 
Karattole Edamana v. Unni Kahn an (11). 


(2 } 38^lnd Cas R 5'3: »2 M. L. T. 3 >3; (.917; M. 

(4> 14 M *«7; ' *. U J. 

(5) 47 Ind Gas 9 ‘5: 3> M h J 40 

(0) 88 lnd. Gas. 006; U9i7) VV. N. 342; 5 L. W. 

fill, 


(7) 23 Ind Cas 087; 41 0. 972: 27 M. L. J. 80; 12 
A L J 77*; lb &I. L. T. 6: »9-4) M. <V. M. 462; l 

L. \V. 10*0; »k C VV. N. 817; >9 0. L. J. 484; 10 Horn. 
L. E. 400; “I A. 1 10 S P. C ). 

(mi 7 M . 4i3. 

i5»» HI Ind. ’a^. 4M2; 29 M. L. J. 032. 

(10 62 Ind l as 68 J ; -0 L. W. 2i0, 

(11) 20 M. 049 (F. B.). 
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Though an Anandravan sues, the decree 
may be in favour of the Tarwad as repre- 
sented by the Karnavan. * 

Mr. 0. V. Ananthakir shna Aiyar, in reply. 
— Karattole Edamana v. Tlnni Kantian (II) is a 
ease of trust property. A Tarwad is not a 
trust. And the Karnavan is not a trustee. 
Kenath Puthen Vittil Tacazhi v. Narayanan 
(12). See also Vasudevan v. Sarikaran (3). 
He is the natural goardian of the Tarwad. 

JUDGMENT. — This is a suit for redemp- 
tion brought by junior members of what is 
termed a Strisothu Tarwad, the manager 
of which is a woman called a Karnavatbi 
and the members of which are governed by 
Maramakatayam Law. The suit has been 
decreed and the first question before us is 
whether the plaintiffs had a right to main- 
tain it. As laid down in Vasudevan v. 
Sankaran (3) and numerous other decision^ 
a Karnavan is at once the manager and 
the montbpieoe of the Tarwad, or in the 
words of Mr. Justioe Holloway,' 4 a Malabar 
family speaks through its head, the Kar- 
navar, and in Courts of Justioe, exoept 
in antagonism to that head, can speak in 
no other way.” 

So, although we might be prepared to 
hold that junior members of such a 
family were, generally speaking, persons 
having an interest in Tarwad property within 
the meaning of section 91, Transfer of 
Property Aot, when the individual right 
of suit from the point of view of the per- 
eooal law of the parties is in queetior, 
we are fully in agreement with the state-’ 
ment of law laid down in Seoonl Appeal 
No. 159 of 1917, where it was declared by 
Phillips and Kumarasawmi Sastr ; , JJ., that 
only under very speoial circumstances could 
the Anandravans of a Tarwad maintain a 
suit for redemption of a Kanom granted by 
their Karnavan, as such a suit would amount 
to an aot of interference in the Karnavan’s 
management of Tarwad affairs. 

In the present oase the plaintiff j alleged 
in their plaint that the 1st defendant was 
aoting in collusion with the 16th defendant, 
the Kanomdar, and was ready to do any 
aot prejudicial to the Tarwad, and again,’ 
that if the possession of the properties was 
not recovered at once, the Jenmam title of 
the Tarwad would in oourse of time ba 
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prejudiced. In her written statement the 
1st defendant denied all the imputations 
made against her in the plaint. 

The onus then clearly lay on the plaint- 
iffs to establish under the 1st issue that 
suoh very speoial circumstances existed as 
would justify ' a suit being brought by 
them without the concurrence of the Kar- 
navathi. They adduced no oral evidenoe 
at al 1 , and there is nothing on the reoord 
to show that the 1st defendant had so mis- 
behaved as to make it imperative to take 
the conduct of the affairs of the Tarwad 
in suoh matters as the institution of suits, 
eto., out of her hands. The District Mun- 
sif assumed that the 1st defendant was 
colluding with the 16th defendant, but 
apparently his only groand for drawing 
this inference was that she asked to have 
the suit dismissed. Thera may be many 
reasons why the continuance of the Kanom 
might be beneficial to the Tarwad. The 
terms as to the payment of Purapad may 
be favourable. The Tarwad may not have 
enough money readily available for defray- 
ing the large amount due for improve- 
ments. The Courts below have not gone 
into these matters and deoided that any 
very 6peoial oiroumstanoes ” existed for 
redeeming the Kanom as soon as it became 
releemable. In the abienoe of such proof 
the plaiotiffs cannot maintain this suit. It 
is unnecessary to deal with tbe other 
grounds of appeal. The appeal is allowed 
and tbe suit is dismissed withoat prejudice 
to the Tar rad’s right of redemption 
in a properly instituted suit. Tbe 

appellant will get h ia coats through- 

out from the respondents Nos. 1 to 4. The 
other respondents will bjar their own costs 
throughout. 
m. c. p. 

Appeal allowed. 


(12) 23 M. 182 at p. 196j 14 M, L. J. 416. 


< 
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MALAWI BAM V. MAD1M GOPAL. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 3153 cf 1917. 

Maroh 26, 1919. 

Freietif: — Mr. Justice Soott-Smifch. 
MAUAWA RAM— Defendant 
—Appellant 
versus 


MUTHU OBITTIAB V . MUHAMMAD HUSSAIN. 

of 25th February 19 8, and in order that 
he may have faoilitiea for doing so I 
direot that the records be kept in this 
Court for 10 days and that if he does file 
an appeal, fresh copies of judgments will 
be dispensed with. 

Appeal dismissed. 


MADAN GOPAL— Plaintiff 
BHAGAT RAM and another— Defendants 

— Respondents. 

Appeal— Review, decree modified on— Appeal, whether 
maintainable. 


No appeal lies against a decree which has been 
modified on review. 

Second appeal from the decree of the 
Distriot Judge, Jullnndur, dated the 14th 
August 1917, varying that of the Senior 
Subordinate Judge, Jullnndur, dated the 

19th April 1917. 

Bakhshi Tek Ohand , for the Appellant. 

The Hon’ble Pandit Sheo Narain , for 

the Plaintiff-Respondent. 

JUDGMENT.— Pandit Sheo Narain on 
behalf of the plaintiff -respondent raises a 
preliminary objection tbat an appeal against 
the decree of the lower Appellate Court, 
dated 14th August 1917, cannot be main- 
- tained as that decree was eet aside and a 
new decree was passed on review on 25th 
February 1918. The review application 
was presented on 2nd November 1917, and 
the defendants’ appeal was instituted in 
this Court on 15th November 1.17. 

In support of his contention Pandit 
Sheo Narain cites Kanhaiya Lai v. Baldeo 
Prasad (1), a ease exactly on all foniB 
with the present, in wbioh it was held that 
as the dcoree appealed from had ceased to 
exist, the appeal ocnld not be bcaid. The 
Eame view was taken in Birjlasi Lai v. 
Salig Ram (2). Bakbehi Tek Cband is un- 
able to oite any authority to the oontrary 
but be urges tbat this Court acting under 
seoiion 151, Civil Proeednre Code, should 
consider the appeal as one from the final 
deoree of 25th February 1918. This cannot 
be done. It is dear tbat the deoree cf 
14th August 1917 has ceased to exist end, 
therefore, the present appeal oannot be beard, 
and I dismiss it, but make no order as 
to costs whioh respondents’ Counsel does 
not B6k for. Bakhshi Tek Cband says he 
will now file an appeal from the deoree 

1) 28 A. 240; A. W. N. (1906) 266. 

2) 14 Ind. Caa, 472; 34 A. 282; 9 A. L, J. 168. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 418 of 1919, 
December 4, 1919. 

Present: — Mr. Justice Speooer and 
Mr. Justioe Seshagiri Aiyar. 

MUTHU CHETTiAR— Plaintiff- 

Appellant 

versus 

MUHAMMAD HUSSAIN and others — 
Defbnd*nts Nos. I, 2, 4 to 8 ano Legal 
Representatives of Defendant No. 3 — 

Respondents. 

Limitation Act (IX of 191*;, s. 21, scope oj- tl Joint. 
contractors ” whether includes joint mortgagors— Appli- 
cation to simple and realty debts— English Law 

The distinction between simple debts and real 
debts maintained in the English statutes of limi- 
tation is abrogated by section 21 of the Limitation 
Act There is no distinction made by the section 
between the case of co-mortgagors and that of 

co-mortgagees, [p. 765, col. J.] 

The word “joint contractor, in the section 
includes joint mortgagors also. [p. 765, col. l.J 

Section 21 of the Limitation Act is really an 
explanation to sections « 9 and 20 of the Act. The 
object of the explanation is to provide that one 
only of the contracting parties shall not ordinarily 
impose a liability on the other by anything done by 
him. Limitation, whether treated as a right or as a 
disability, is prima facie personal and, unless the 
Legislature so provides, a co-operative right or 
liability should not be imposed, [p. 765, col. 2.] 
Second appeal against the deoree of the 
Distriot Court, Madnre, in Appeal Suit No. 
413 of 1917, preferred against the deoree of 
the Court of the Principal Distriot Munsif 
Madura, in Ordinary Suit No. 243 of 

1915. 

FACTS.— The suit mortgage was executed 
by the father of defendants Nos. 1 to 6 and 
by defendants Nee. 7 and 8 jointly. The 
executants were three Mnbammadan brothers* 
The objeotion was one of limitation The 
plaintiff relied on three payments for interest. 
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The mortgage was in 1901. The payments 
were in 19 '4. 1905 and 1913. The last of 
these was made by fche 1st defendant. 


Mr. T. R. Venkntrama Sastri , for the 
Aopellant. — Payment towards interest keeos 
alive the liability Do ni Lai Sahu v. Roshan 
Dobny (1), Krishna Chandra Saha v. 
Bhair.h Chanln Saha (2), Riashin Lil 
v. Kanhaiya Lai (3). The qaest-ion did mt 
arise in Nirayam Ayyar v. Vsnkat irama 
Aiyar (4). Sarab Sonin Dig v. Top O^ha (5 M*e 
a oase of oo heirs who are not joint con- 
tractors within the meaning of seotion 21 

(2) of the Limitation Aot. 


The expression “joint oontraotors” waf 
taken bodily from 19 and 20 Vio. C 
97, seotion 14, a Statute dealing exolusivelj 
with personal liability. The word ‘mortgagees 
oooure in 37 and 38 Vio. 0. 57, seo- 
tions 7 and 8. My submission is that ‘‘joinl 
oontraotors” does not include “mortgagors ’ 
especially when ‘ mortgagees’ are expreseij 
mentioned. Payment by anybody w mid en- 
large time under seotion 20. The word ‘charge- 
able’ in seotion 21 oan only refer to personal 
liability. The liability of the property oan- 
not be affected. See Fnsby, I n re, AUUon v. 
Frisby (6), Barnet v Oleaton (/), Biiliew. 
Irwin (8). Mitra in Volume I, page 414, take 3 
a contrary view. 


(2) , The property stands in the name 
of the father of defendants Nos. 1 to 6, 
aoknowledgment by woom is relied on. 

(3) . Provision of compound interest on 
default is only compensation for non payment 
of interest. AnnamaUi Ohetty v. Vetnbadram 
Ohetty (9), Vadlamannati Srinioasadiighitulu 
y. Damera Rangayya (10). Compensation 
is due for defailt in payment of prinai. 
pal. 


( 1 ) 83 O. 1278 ; lie. w. N. 107 . 

( 2 ) 32 O. 1077 ; 9 0 . W. N. b 68 . 

( 3 ) 47 Tnd Cas. 845 ; 41 A. Ill- 15 A. L. J. 793 

( 4 ) 25 M. 220 tF. B.). 

( 6 ) 43 Ind. Cas. 351 ; ( 1917 ) Pat. 318 ; 4 P. L. W. 
85 . 

(0 (18 ] 0 1 43 Ch. D. 103 ; 59 L. J. Ch. 9 k 01 L T 
632 ; 38 W. B. 65 . 

(7, ( 1898 ) 2 QB. 223 ; 07 L. J. Q. B. 731 ; 79 L T 
94 : 47 W. ft 13 ; 14 T L. R. 441 . ' 

( 8 ) 1897 ) l Ir. ftep. 0 4 3 Ir. L. ft. 572 . 

19) 26 M. Hi. 

(lO) 25 Ind. Cas. 702 ; 1 L. W. 903 . 


Mr. K. V. Krishnasaiomy Aiyar t for the Rea* 
pondentR — The Indian Limitation Aot is dear 
and the provisions of English Law should 
not be imported. See Qapal v. Qopal ^ 1 1 ), 
B'O endro Ktssnre v. Hindu t in Oo-cperatice 
Insurance Soc'ety (12). Toere is no 
reason why ‘ohargeablt»’ should be re* 
strioted to refer to personal liability only. 
Seotion 2 1 is not to be read as an exception 
to Bfotions 19 and 20; Narnyana Ayyar v. 
P er.hator ma Ayyar (4), Sarah Narain Dis 
v, T>>p 0 ha (5 1 2 3 4 * * * 8 * (lO) are clear that ‘‘joint contrac- 
tor,* ^’includes oo- mortgagors. See als < Chandra 
Kumar Dhar v. Ram Din Bodlar (13). 

Mr K. S. Sankara Aiyar , in reply. 

JUDGMENT. — In Second appeal No. 
418 of 1919 the Distriot Judge has held 
that the payment of interest by Naina 
Mohamed Rowther did not save limitation 
against the 7th and S'.h defendants and that 
only the share of the payee should be sold 
under the deoree. Mr. Venkafcarama Sas- 
triar has attacked this conclusion mainly 
on the basis of the Eoglish Statute Law of 
Limitation and of the decisions theieon. 

In E lgland the limitation provided by the 
Mercantile Law Amend neat Aot (19 and 
20 Vio , Chapter 97, Feotion 14) only 
applied to simple nnoey debis The Real 
Property Limitation Ac*, 37 and 58 Vio, 
Chapter 57, provided for the saving of limi- 
tation by the aot of mortgagors and of fche 
mortgagees. Seotion 8, referring to mort- 
gagors, makes the aot of one of the mortgagors 
b ading on his oo mortgagors. Sntioa 7, 
on the other hand, lays down that fche 
aot of the mortgagee is binding only on 
him and not on his oo mortgagee. In this 
state cf the Eoglish Law seotion 2 1 of 
the Limitation Aot was introduced into fche 
Aot of 1877 in India. The conclusion of 
the learned Vakil for the appellant is that 
fche Legislature in this country intended 
to perpetuate the distinction between the 
oases of oo- mortgagors and of oo mortgagees. 
Relianoe was plaoed on fche U 3 e of the words 
joint mortgagees and the abaeaie of fche 
words joint mortgagors. We think that no 
sigoifioanoe should Oe attaohei to this omis- 


(U) 28 B. 34 3 at p 2V2 : 5 Bdh. L. R. 102). 

U2)3MQd. <?&s M5. 41 0 . 9/3 at p. 99 k 25 C. L. 
J. 235 ; 21 0 - 'V. .V. 432 . 

( 13 ; 13 lod. Cas. 703 ; Id 0 . W, S. 4 H; 15 0 . L. J, 
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eio d | 88 tbe expression ‘oo contractors’ is 
capable of including joint mortgagors. Tbe 
Indian Aot is a general one applio*bl« to 
simple debts and real debts as well. What* 
ever may have been the jostifioationfor making 
a difference between the two classes of oases in 
Eo gland, by seotion 21 of tbe Indian Limi- 
tation Act tbe Legislature apparently in- 
tends to abrogate such distinction in this 
oonntry. There is no reason, on principle, 
why there should be a distinction between 
tbe oase of mortgagors and that of mort- 
gagees. It was argned that tbe object was to 
keep the integrity of the security intact 
by making the payment of interest by one 
mortgagor keep the mortgage alive. That 
argument would apply, if well-founded, to 
an acknowledgment by one of the joint 
mortgagees. We do not think the artificial 
distinction enforced in England should be 
extended to the construction of seotion 21 of 
the Limitation Aot. 

Moreover in Frisly. In re , Allison 
v. Frisly (6), Cotton, Lord Justioe, 
held that tbe acknowledgment yb a 
mortgagor kept alive the liability of 
the surety. This conclusion, if right, is not 
reoonoilable with any theory of the integrity 
of the security or with the distinction between 
simple deb's and realty debts The view of 
Lord Justioe Cotton was regarded as more 
suited to India by Sir Lawrence Jenkins in 
Qopol v. Qopal (II) and by Mookerji, J., in 
Bro'.endro K it sore v. Hir.dnitan Cooperative 
Insurance Socitty (12). We have also tbe opi- 
nion of Bnasbyam Iyengar, J., about the mean- 
ing of the term “oo contractors” in Sarayana 
Ayyar v. Venkntaruma Ayyar (4), although it 
waB&n obiter dictum Tbe Patna High Court 
in Sarah Narain Doa v. Top Ojha (5) takes 
the same view. See also Chandra Kumar 
Dhar v Bam Dtn Poddar(lS) On principle and 
on authori'y, we are of opinion that the 
word oo contractor’ should be held to include 
joint moitgagor also. 

One other argument of the learned Vakil 
for the appellant was that the use of the 
words “chargeable only” in seotion 21 indi- 
cates that- it is only personal liability that 
is, excluded and that under tbe general 
principle that one of the promisors or 
promisees has implied authority to bind the 
others,, the liability of the mortgaged pro- 
perty is not affected. We are unable to 
ftooept' this contention, The reference to 


partners and joint mortgagees in tbe seotion 
is against this argument. As was pointed 
out by Mr. Krisbnasawmi Iyer for the re- 
spondents seotion 21 is really an explanation 
to sections 19 and *0. The object of the 
explanation is to provide that one only of 
the contracting parties shall not ordinarily 
impose a liability on tbe ether by anything 
done by him. The general principle being 
that a suit should be dismissed if barred by 
limitation, any aot whioh avoids this result 
must be charged against the party responsi- 
ble for it and not against the other in whose 
favour the law has oreated a right to 
plead limitation. Limitation, whether treated 
as a right or disability, is prim a facie per- 
sonal and unless the Legislature so provided, 
a co operative right or liability should not 
be imposed. We are, therefore, of opinion 
that tbe Distriot Judge was right in restrict- 
ing the liability to the share of Naina Moham- 
med Rowtber alone in tbe property, 

It is Dext argued that the Distriot Judge 
ought to have given the 6 per oent. interest 
upon the consolidated amount of principal and 
interest and not on tbe principal alone. The 
decree will be modified to that extent. 

On the question of compound interest, it 
was argued that its imposition was intended 
to provide compensation for the failure to 
pay the interest in time and that, therefore, 
there should be some addition to the 15 per 
oent. provided for by tbe Distriot Judge. 
Annamalai Ohetty v. Veerabadram Ohetty (9) 
.supports this view. Without expressing any 
opinion on this question, we think that in 
this oase reasonable compensation should be 
estimated at 1 rupee five annas per mensem 
oompound interest instead of at 1 rupee 
four annas. The deoree should be further 
modified as above indicated. in other 
respects the second appeal is dismissed with 
costs. 


m. c. P, 


Appeal dismissed ; 
Fecree modified, . 
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CALCUTTA HIdH COURT. 

Appeal p^om Original Order No. 62 of 

19 i 9. 

December 2, 1919. 

Pre.ent : — Sir Lanoelofc SandersoD, Kr., Chief 
J.astioe, Justice Sir Asutosh Mookerjee, Kt,, 
and Justioe Sir Ernest Fletcher, Kt» 
TOREMULL DILSOOK ROY — Defendants 

— Appellants 
versus 

KUNJ LALL MANOHAR DASS— 

Plaintiff — Respondent. 

Letters Patent (Cal ), cl. 15 — Order refusing 
to issue commission for examination of ivitnesses, 
whether judgment — Appeal, whether lies. 

An order of a Judge sitting on the Original Side 
of the High Court refusing to issue a commission 
for the examination of witnesses is not a “judgment” 
within the meaning of clause 15 of the Letters 
Patent and, therefore, no appeal lies from such an 
order. 

Appeal against the following judgment of 
Mr. Justice Greaves, dated the 7th July 
1919:- 

"Upon reading on the part of the defend- 
ant firm a master’s summons bearing date 
the 26th day of June last and an affidavit 
of Kherode Chandra Chowdhury of the due 
service thereof affirmed on the 27th day 
of June last and an affidavit of Babu Lall 
affirmed on the 26th day of June last and 
an affidavit of the said Baba Lall affirmed 
on the 3rd day of Jaly instant, all filed 
this day, and upon reading on the part of 
the plaintiff firm an affidavit of Madan 
Lall Jalan affirmed on the 2nd day of 
July instant, filed this day, and upon hearing 
Mr, A, K. Roy, Advooate, for the defendant 
firm and Mr. S. N. Banerjee, Advocate, for 
the plaintiff firm, it is ordered that the 
application of the defendant firm pursuant 
to the said master’s summons be and the 
same is hereby dismissed. And it is further 
ordered that the defendant firm do pay 
to the plaintiff firm their oosts of and 
incidental to this application, including the 
fees to Counsel to be taxed by the Taxing 
Officer of this Court.” 

Mr. A. K. Roy. for the Appellants. 

Messrs. S. N, Banerjee and R. N. M it ter , 
for the Respondents. 

JUDGMENT. — This is an appeal from 
an interlocutory order made by my 
learned brother Mr. Justioe Greaves. An 


application was made on behalf of the 
defendants that a commission should issue 
for the examination of two gentlemen 
whose evidence the defendants desired to 
place before the Court. The learned Judge 
refused the application. In our judgment, 
there is no appeal from this order: it is 
not a judgment ” within the meaning of 
clause 15 of the Letters Patent. I think 
it is right to add that we would have 
dismissed the appeal on the merits, beoause 
the applicant has not put materials before 
the Court sufficient to satisfy us that the 
presence at tbe trial of these gentlemen can* 
not be obtained by the defendants. 

The result i9 that this appeal is dismissed 
with oosts, 

Appeal dismissed. 


MADRAS HIGH COURT. 

Appeals against Ordsrs Nos. 92 and 93 dp 

1919. 

October 27, 1919. 

Present : — Mr. Justioe Sadasiva Aiyar 
and Mr. Justioe Spencer. 

In A. A. 0. No, 92 op 1919 
SWAMINATHA AIYAR — PlaintjFF— 

Appellant 
t ersus 

RUKMANI AMMALL — Defendant- 

Respondent. 

In A. A. 0. No. 93 of 1919 
DHARMAMB AL AMMALL — Plaintiff- 

Appellant 
versus 

RUKMANI AMMALL —Defendant- 

Respondent. 

Transfer of Property Act (IV of 1882J, e. 63— 
Instrument evidencing nominal transaction— -Suit to 
avoid instrument , whether necessary. 

An instrument which is executed with the inten- 
tion of defeating creditors but which passes bo 
title, is not affected by the provisions of section 63 
of the Transfer of Property Act. The transaction 
evidenced by the document is merely nominal and 
can be avoided without a suit to set it aside. [p« 767, 
col. 2.] 

Appeals against the deorees of the District 
CourtjifeTanjore, in Appeal Suite Nos. 13 
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and 16 of 1918, preferred against the decrees 
of the Conit of the Distriofc Mansif, Tiravadi, 
in Original Saits Nos. 417 and 132 of 1916, 
respeotively. 

PACTS appear from the judgment. 

Mr. K . Rajah Aiyer, for the Appellants — 
The lower Court’s view is wrong. Even if a 
nominal or sham transaction was intended 
to defeat creditors it must be avoided under 
section 53 of the Transfer of Property Aot. 
The parties must have intended that some 
effeot should follow on their transaction. See 
the judgment of Abdur Rahim, J., in 
Oheruthathath Abdulla Haji v» Ohenyandi 

Ibrayan Kutti (1), 

Mr. Bashyam Iyengar t for the Respondents. 
— A mere sham sale*deed whioh does not 
pass title is rot within seotion 53 of the 
Transfer of Property Aot. It is not a 

transfer at all, and need not bs avoided under 
the seotioD, though intended to defeat 

creditors. Subramania Ayyir v, Muthia Ohettiar 
(2), Palaniandi Ohetti v. Appatu Oleltier (3). 

JUDGMENT. 

Sadasiva Aiyar, J. — The Distriot Judge’s 
view of the law and of the nature of the 
defenoe raised by the creditor (defend- 
ant) in his written statement is, in 
my opinion, right. The Fall Benoh 

judgments in Subramania Ayyar v. Muthia 
Ohettiar (2), the judgment in Palaniandi 
Ohetti v. Appavu Ohettiar (3) and the judg- 
ment of Seshagiri Aiyar, J„ in Oheruthathath 
Abdulla Haji v. Oheryandi Ibrayan Kutti_ 
(1) clearly make a distinction between a real 
transfer intended to defeat creditors and a 
sham transfer so intended. No doubt, the 
judgment of Abdur Rahim, J., in Oheruthae • 
hath Abdulla Haji v. Oheriyandi Ibrayan Kutti 
(1) is inclined to hold that, if there was 
an intention to defeat creditors, the transfer 
deed cannot be oalled a sham transaction, 
though no title was intended to pass 
from the nominal transferor to the nominal 
transferee. With the greatest respect I 
dissent. Following the preponderant weight 
of authority I would dismiss these appeals 
with costs. . 

Spihoer, J. — I oannot agree with the 

appellant’s argument based on Oheruthathath 

Abdylla Haji v. Ohenyandi Ibrayan Kutti (1) 
(1) 60 Ind. Cas. 969. 

\2) 48 Ind. Caa. 66 Jj 41 M. 612; 33 M. L. J. 706 
(P. B.J16L. W. 760. 

(8) 84 Ind. Cas.,778; 80 M. L. J. 666; 19 M. L. T. 
990. 


that an instrument whioh is executed with 
the motive of defeating creditors, must 
necessarily be one intended to have some 
effeot and, therefore, falls within the scope 
of section 53 of the Transfer of Property Aot 

Whether a transfer is a real or nominal 
one depends on whether the parties entering 
into the transaction have at the time an 
animus transferendi. If they have no such 
animus, then their aot does not fall within 
the definition in seotion 5 of the Transfer 
of Property Aot, and is not a transfer of pro- 
perty at all. 

Their objeot may not merely be to 
amuse themselves. At the same time 
they may have no real intention that property 
should pass, and in such a case the 
dooument will represent a sham or nominal 
transaction and it will be unnecessary that a 
suit under seotion 53, Transfer of Property 
Aot, should be brought to have it avoided. I 
agree that the lower Court’s orders were right 
and that these appeals should be dismissed 
with oosts. 

m. c. P. 

Appeals dismissed. 


CALCUTTA HIGH COURT. 
Appeal phom Original Civil No. 46 of 1918. 

December 11, 19 1 9. 

Present : — Sir Lanoelot Sanderson, Kt., 
Chief Justice, Justice Sir Asutosh 
Mookerjee, Kt., and Justice Sir Earnest 

Fletober, Kt. 

MOHAN LAL SHaH and another— 
Plaintiffs— Appellants 
veisus 

JAHURY LAL SHAH— Defendant 

— Respondent. 

Civil Procedure Code (Act V of 1903,1, s. 11— Bes 
judicata — Plaintiff claiming under different title— 
Point not allowed to be raised by Court, whether can 
be raised in subsequent suit, 

Where in a subsequent suit the plaintiff sues 
under a title different to that under which he 
endeavoured to support his claim in a previous suit, 
the decision in the latter suit will not operate as 
res judicata in the subsequent suit. [p. 769, col. 2.] 
Similarly, where in a previous suit the plaintiff 
was prevented by the Court from raising a particu- 
lar point, he is not debarred from raising that point 
in a subsequent suit. [p. 769, col, 2.] 
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Appeal against the following judgment of 
Mp. Jasfcioe Greaves, dated the 2nd May 

19lg. 

“This is a suit commenced by Mohan Lai 
Shahaand Moti Lai Shaha against one Jahu-i 
Lai Shaha, and the plaintiffs ask foradeolara 
tion that the properties set f >rth in paragraph 
11 of the plaiDt were acquired by Dilohand 
Shaha, and that he died possessed thereof, and 
that the plaintiffs as his heirs are entitled 
to possession of sooh properties; the plaintiffs 
also ask for consequential relief, namely, 

discovery and an account. 

A preliminary objection is taken on the 
part of the defendant that by virtue of the 
provisions of section 11 of the Cole of Civil 
Procedure this suit is birrrd. Section 11 
provides as follows: 


* No Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and substantially 
in issue in a former suit between the same 
parties, or between parties under whom they 
or any of them claim, litigating under the 
same title, in a Court competent to try suoh 
subsequent suit or the suit in whioh suoh 
issue has been subsequently raised and has 
been heard and finally decided by suoh 
Court.’ 


And Explanation 4 of the section is as 
follows: — 

‘Any matter which might and ought to 
have been made the ground of dtficoe or 
attaok in suoh former suit shall be deemed to 
have been a matter direoily and substantially 
in issue in such suit.’ 


The defendant here oontends that the 
matters raised here might have been de- 
cided in another suit No. 217 of L12 
whioh was a suit brought by the present 
plaintiffs against their father Dilohand, and 
the present defendant asked for a declara- 
tion that Dilohand held the identioal pro- 
perties, whioh are claimed in this suit, as 
trustee for them. 

Dilohand had two wives, Kulia and an- 
other. The present plaintiffs are the sons 
of Kulia and the second wife had a son 
Chaitan Lall who died unmarried in 1820 , 
and with whom we are not concerned. The 
contention of the plaintiffs in Suit No. 217 
of- 1912 was that their maternal grand- 
father Miari Lai oreated a trust nf oertain 


properties in their favour. It appears from 
the schedules A and B to Suit No. 2 17 
of 1912 that what was then claimed as 
being trust property held by Dilohand on 
behalf of the plaintiffs was a oertain honse, 
No. 2 H 8 , Bazar Road, Hastings, valued 
at about Rs. 2 00) and oertain stock-in- 
trade including gold and silver articles and 
ornaments valued at about Rs. 7,000. 
Sohedule A to the plaint in that suit has 
sheading, weight of the gold articles, and 
the material part of it for the purpose 
of this ‘ application are the first five 
artioles under that heading. In the 
plaint in this suit, in paragraph 11 * 
it will be found that the olaim is 
made in respect, of premises No. 2 H 8 , 
Bazar Road, Hastings, valued at about 
Rs. 2 COO, and a stock-in trade, gold articles 
and ornaments, valued at Rs - , 7,0)0, and 
the artioles (c), <d), (e), (f) and (g) era 
identioal with the gold articles above referred 
to set forth in schedules A of Suit No 217 
of 1912. Consequently it is dear that so 
far as the subject-matter of the two suits 
is concerned, they are identioal, 

Now, when Suit No. 217 of 1912 was 
oommenoed, Dilohand was alive and there 
is no doubt that as long as be was alive, 
the plaintiffs in that suit and in the present 
suit could Dot raise as an alternative 
olaim that they were entitled to the pro- 
perties claimed in Sait No. 217 of 1912 and 
in this suit as heirs- of Dilohand. Tbat 
suit w*s oommenoed on the 5th March 1912 
and Dilohand died five days later, namely, 
on the 10th March 1 912. Oa the 10th 
April 1912 the suit was amended on the 
plaintiffs’ application by recording the death 
of Dilohand and a new summons was issued 

to Jahury Lai Soaha, the remaining sole 
defendant, in Sait No. 217 of I9i2; and 
there is no doubt, that at tbat time the 
olaim whioh is raised in the present suit could 
have been raised in that suit. On the 24ch 
November 1913 no amendment having then 
been made or applied for in order to raiw 
the olaim put forward in the • presoot, 
all masters in that suit were referred ^to 
arbitration. Late in the arbitration 
the present plaintiffs applied to 
arbitrators to decide the olaim whioh ifl now 
made in this suit. The arbitrators 
rightly decided that they had ntfjnrisdif* ^ 
tioo to do so as the only mater referred 
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to them had been the question of the trnst 

specifically raised in Suit No. 217 of 1912. 

Thereafter in the month of February lyl5 

the plaintiffs in Suit No. 217 of 1912 applied 

to the Court asking that they might be at 

liberty to amend by raising in that suit the 

olaim that is now made in the present suit. 

1 “ a * application was refused and I do not 

think it is an unreasonable inference to draw 

that the application was only made in view 

of the faot that the plaintiffs apprehended 

an unfavourable decision of the arbitrators 

with regard to their olaim that a trust 

had been created in their favour by Misri 

Lai of which Dilchand was their trustee; 

aDd I think the inference is also justified by 

the statements that are contained in para- 

graphs 7 and 8 of the plaint in the present 

suit. This being so, I have got to decide 

whether the oase falls within section II, Ex- 

planation 4, of the Civil Procedure Code or 

not. I think it does. I think, having regard 

to the words ot Explanation (4), that after 

Dilohand’s death on the 5th March 1912 

matters that are raised in this present suit 

might have been raised as an alternative 

claim m Suit No. 217 of 1912 and when new 

summonses were issued on the 10th April, the 

suit was to some extent a new suit in whioh 

certainly this question oould have been 
raised. 

This being ao. I mast hold that the 

preliminary objeation prevails, and acoord- 

ing y the suit fails and mast be dismissed. 

I he plaintiffs are aning in jorma pauperis. 

and, therefore, there will be no order for 

costs. There will be an order for taxation 

as between Attorney and client on scale 

Sjo. 2 against the defendant in favour of his 
Attorney. 


Mr. TT, P. Roy t for the Appellants. 

Messrs. B. K. Lahiri and N. M. Chiterjee 

lor the Respondents. 

JUDGMENT. 

1 • m ^ iilS is an appeal from 

the judgment of my learned brother Mr. 
Justice Greaves. The suit was by the plaint- 
iffs claiming, as heirs of their deceased father, 

certain properties whioh were mentioned in 
the pi&int. 

The learned Judge has disposed of the 
case upon a preliminary point, namely, that 
the amt would not lie by reason of the 
proyje W na, pf Sftotipn 11 of the Civil Pro- 
oedure.Ccde and by reaaon of a previous 



suit whioh was instituted in 1912. It 
aDpears that when the suit of 1912 was 
instituted, the father of the plaintiffs was 
still alive. It is, therefore, obvious that 
when the suit was instituted, the plaintiffs 
oould not olaim as his heirs. But the 
father, who was one of the defendants, died 
shortly after the suit was instituted, and 
an amendment was made recording the 
death of the father (Dilchand) and a new 
summons was issued to the remaining sole 
defendant. Then all matters in dispute in that 
suit were referred to arbitration: and, after the 
reference the plaintiff* desired to raise the 
point whioh they are raising in this suit, and 
they applied to the Court that they might 
have an opportunity of amending the plaint 
by raising in that suit the olaim whioh is 
now being raised in the present suit. That 
application was refused, and the Court has 
now held that although the plaintiffs 
applied in the first suit to raise the point 
whioh they are now raising, and although 
that application was refused, their present 
suit must be held to be untenable, bscause 
the question is res judicati. In my judg- 
ment the learned Judge’s decision cannot 
be supported, first, beoause in this suit the 
plaintiffs are suing under a different title 
to that under whioh they were endeavour- 
ing to support .their olaim in the first 
suit : and, secondly , beoause the plaintiffs 
did attempt to raise this point in the first 
suit but were not allowed by the Court 
to do so. 

For these reasons the judgment must 
be set as de and the suit must be remanded 
to the learned Judge on the original side 
for trial. The appellants are entitled to 
the costs of this appeal and also to the 
009ts in the Court of first in 9 tanoe. 

Mookepj3e, J,— I agree. 

Fletcher, J. — I agree. 

Appeal allowed. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1911 of 1916. 

July 28, 1919. 

Tretvnt : — Mr. Justioe Spenoer and 
Mr. Justice Krishnan. 

OLAPPAMANANNA NANAKAL 
NEELAKANDAM NAMBUDRIPAD, 

Karnavan and Manager— Plaintiff 

— Appellant 
t e r *us 

The SECRETARY of STATE for 

INDIA in COUNCIL— Defendant — 

Re pondent. 

Water rights — Nun-tidal and non-navigable river , 
accretion* in — Riparian owners, rights oj— Sovereign 
rights — Madras Land Encroachment Act ( III Mad. of 
jfiOSj, effect of, on riparian rights— Title to land, whether 
affected big submersion— Identification oj land — Palghat 
Taluk — Custom as to rights of Crown in rircr-beds, 
existence of— Civil Procedure Code ( Act V of 1908), 
s . 100 — Custom, proof of, whether question of law — 
Appeal, second — Plea lings and proof — Plaintiff Jailing 
to prove entire case , effect of — Decree, partial, whether 
can be given. 


The accretions in nun-tidal and non-iiavigaUe 
rivers in India belong to the riparian landlords It 
is part of the common law of India that the 
ownership of river-beds usque ad medium filum 
a'pi;e is presumed to vest in the riparian owners. 
But this presumption is capable of being rebutted, 
[p. 772, col, 1; p. 77-\ col J.j 
The Madias Land Encroachment Act does not affect 
pre-existing rights and does not supersede the rights 
of riparian proprietors Lp. 772, col. 1; p. 774, col. 2.] 
Vasireddi Venkata Lakshmi Narasamma v Secretary 
of State, 47 Ind. Cas. 606: 41 M. 840; 35 M L. J. 
169; ( 91S) M- W. N. 662; Chinnappan Chctty v. 
Secretary of State for India, 49 Ind. Cas. 673; 42 M. 
239; 33 M. L. .1. 124; 25 M. L. T. 121; (1919) M. VV, 
N. 120; 9 L. W. 289, followed. 

If a party fails to prove all that lie wishes to 
prove, he can be given a decree at least in respect 
of that which he succeeds in establishing, [p. 773, 
cols. 1 & 2.] 

A person does not lose his title to land by its 
mere submersion uuder water, so long as the land 
is identifiable. Non-resistance to vis major such 
as fiood, which causes the change of a river course, 
cannot be treated as evidence of acquiescence or 
of abandonment of rights by a riparian owner, 
[p. 773, col 2; p. 774, col. 1.] 

There is no special custom having the f .rce of 
law in the Palffhat Taluk by which all river accre- 
tions and river beds are vested in the Crown [p. 774, 
col. 2; p i 77, col l.j 

The question whether the facts proved and found 
satisfy the requirements of law to establish a 
custom is a question of law and one which the 
High Court can and must consider in second appeal, 
[p. 776, ool. 2.] 

Second appeal against the deoree of the 
Court of the Subordinate Judge, South 
Malabar, at Caliout, in Appeal Sait No. 673 
of 1913, preferred against the deoree of the 


Court of the Distriot Muneif, Otapalam, 

iD Original Suit No, 135 of 1911. 

FACTS appear from the judgment. 

Mr. T. R. Ramachandra Aiyar, for tbe 
Appellant. — There is proof that items Nos. » 
to 8 originally belonged to the plaintitt- 
appellant in jenm. Their recent submersion 
by the obange in the oonrse of the river 
does not affeot his right, when the lan 
oan be identi6ed; Rajah Leelanuni 
V. Rajah Moher.dernarain (l). , 

As to S. No. 2>2-B, the lower Courts 

ending in appellant’s favour is correct. 

Plaintiff’s title before submersion Has 

been proved, and it must be deemed to 
continue. As regards items Nos. 1 to i,e 
if be had failed to prove his title before 

submersion, he is admittedly tbo r,p , a . TI - 
owner on both banks of the river adjoin 
iog these lands. He is entitled to these 

lands nDder the oemmen law rule 
ia non tidal and noa nav.gable river 

lands in their beds belong to the a ] 
proprietor up to tbe middle of the stream, 
ad medium Hum c q nc Government cannot 
olaim rights over these lauds. Madras J - 
Encroachment Act III of 1905 cannot g>« 
them the right, as the prior rights of P 
are reserved by section 2. 

The speoial ousfcom setup of , 

ment’s rights in Palghat Taluk should not L 
entertained, as the ease was not mention 
in the pleading*. They only set up 
general custom in Malabar. Suoh . 
has not aleo been proved and soon 
as have been elioited do not satisfy 
requniles of a valid oustom 


Mr. F. Rameiam, Government Plead I , ^ 
the Respondent.- There is proof o 
eastern whereby the Government 

these river bed lands in the Pa fi? state- 
There is an averment in the writ bgr 
ment of euoh a speoial custom ^ 

and Government is not preolu ® , D 

proving the existence of the 0 is 

any portion of Malabar. though 

entitled to prove a part of k ,s 0 ' t be 

establiBnina 


he mBy not succeed 

whole of it. 

S. No. 252 


As to S. No. 252 P laiDti ? ;m h * 9 befor0 

proved that it belonged to 
submersion. ^ 

(1) 13 M. I. A. 57 at p. 6 n 4i } 3 JI'ME. *47*1 
Bar, 1>. C. J. 4&2, 2 SutU. P. 0. J. 286i " 
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The rale of riparian ownership in river 
lands does not apply to Malabar. Mesnak- 

fo\f? ma V * Secretar V °f Mate for India 
u; (observations of Sadasiva Aiyar, J.) More- 
over, the Government are the real riparian 
proprietors in the Malabar District, as 
Malabar is a ryotjoari traot with periodi- 
oal settlements of land revenae. 


„ JUDGMENT. 

bPBMCER, J, — This suit wa 9 brought by a 
Jenmi or landowner of South Malabar to 
obtain a declaration that the suit land 
forming the bed of a Thodu or stream, 
called Pulliyampalli Pu/.ba or Tbcdn, and 
the lands on both sides of it belong in 
Jenm to him and that Government has 
no Jenm right over the suit plots, and to 
reoover the same. The Distriot Munsif 
of Ootapalam who tried the suit gave the 
plaintiff a decree accordingly, but the 
Subordinate Judge of South Malabar at 
Calicut who heard the appeal modified the 
judgment of the Distriot Munsif and 
dismissed the plaintiff's claim in respect 

°* m? 0 .^ ems now . ,n dispute with costs. 

The items now in dispute are items Nos. 1 
to 4 forming the old bed of the stream 
and items Nos. 6 to 8 whioh are part of the 
present bed. Item No. 5 is not subject to 
appeal. The 1st defendant in the suit is 

•i 0 S m?™ tary of for India in Conn- 

oil. This defendant adduoed a large quanti- 
ty of documentary evidenoe to show that 
from 1855 till 1880, the Government laid 
olaim to the beda of all rivers in Palghat 
and waa levying a Jenmabhogam on persona 
who ooanpied the beds, and in some 
oases was selling Jenm right to the oo- 

T'VL V imilar B »». Original Sait 
No. 330 of 1892, the appeal in whioh was 

heard by Mr. Sanson, (afterwards Sir Ralph 

Benson, a puisne Judge of this Court) 

similar evidenoe was produoed of the 

Government having granted Cowles and 

river accretions in 
certain rivers in the Palghal Taluk be- 

1 f 9 , 0 ? K nd L 189 ^ and that b9fcween 

1863 and 1.85 the Government sold Jenm 
titles in a number of such aooretions in the 
Palghat Taluk, and private persons par- 
chased titles from Government in such 
oases. The Distriot Judge’s judgment was 


not brought up to the High Court in 
second appsal, but as it stands, it is 
certainly a recognition by a judicial tribu- 
nal of the existence of the custom which 
has b9en sought to b9 proved in the 
present oass. The Subordinate Judge was 
evidently influenced by this judgment, 
Exbibit DL, and relying on the evidenoe 
as to the assertion of title by Government 
to river-beds in Palghat Taluk, he found 
that a local usage prevailed in that Taluk 
by which non navigable and non- tidal 

rivers belonged to Government in Jenm. 
He qualified this finding by saying that 
it is not supported by the general law of 
the Presidency or by any general custom 
prevailing in the Malabar Distriot. 

Now the proof of custom arising out of 
the facts found in this case appears to 
me to be defective iu the following par- 
ticulars: — 

(а) It is not a onsfcom or usage of 
great antiquity, seeing that it is not 
proved to have existed before 1855. In 
this connection see the observations of 
Sankaran Nair, J., in Meenakshi Ammo. v. 
Secretary of State for India (2). 

(б) Its value is diminished by the fact 
that in 1885 when a question arose about 
the levying of Jenmabhogam in several 
parts of the Distriot, notably Walluva- 
nad Taluk, the then Collector, Mr. Logan, 
decided not to levy Jenmabhogam for the 
reason that in non-navigable and non- 
tidal rivers, the aooretions belonged to the 
riparian landlords, see Exhibit FF. This 
deoision by the Collector was taken in 
consequence of a reference to the Govern- 
ment Pleader whose reply has been filed 
as Exhibit DOC XII, in whioh he ex- 
pressed his opinion that in dealing with 
the respective rights of G>vernmeut and 
of private persons to aioretions in rivers 
the general principles of English law 
might be applied as a guide, except where 
a well established local usaga to the 
contrary was proved. 

(c) As regards Palghat Taluk the custom 
or usage found by the Subordinate Judge to 
exist ha9 not bean traoed to any defiaite local 


•A47 2> | 2 t 647j 28 L ‘ J - 335, 15 M. L. T. 

1 L. W. 307, (1914) M. W. N. 521. 


origin. 

Now if the 1st defendant, who had 
to open the case, has failed to prove 
the existence of a speoial oustom prevail- 
ing in Palghat Taluk, what then is the 
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position of the plaintiff? He is admittedly 
a riparian owner, see the statement of the 
Tabeildar of Palglat, D. W. No. 1, who 
stated that land3 on both sides of the old 
Tbodn site belonged to the plaintiff and that 
Government has no Jemnam right to the 
bed of the present site of the stream. In 
the Full Bench case Vosireddt Venkata 
Lak<hmi Narasamma v. Secretary of State (3), 
the qaestion referred to the Fall Bench was 
whether a grantee from Government who 
holds lard9 bounded by a non navigable river, 
has a right extending to half the bed cf 
the river. It was held that there was a 
presumption in his favour and that the 
onus of showing that the grant did not 
cover the bed ad medium alum, aqvcc lay on 
the grantor. That was a case of grant 
from Government of the lands adjoining a 
non navigable river cr stream. The import- 
ance of it is that it reaognises the prin- 
ciple cf ownership of the river-bed, usque 
ad medium filum aquae., residing in a re- 
parian owner as part of • the common 
law of India. No doubt tb is presumption 
can be rebutted and in some oases the 
amount of evidenoe required to rebut it 
is very slight. But in this oa9e, if the 
1st defendant has failed to establish the 
looal usage set up by him, it cannot be 
said that plaintiff’s title as riparian owner 
is in any way impaired. Madras Land 
Enoroaohment Act ( II of D05) deolares 
that “all public roads, streets and the beds of 
the sea and rivers and streams and all lands 
wherever situated, save in so far as the 

same are the property 

of any person holding under ryotwari 
tenure including that of Jenmi in Malabar 
are the property of the Government.” But 
as pointed out in the Full Bench deoision 
Vasireddi Venkata Lakshmi Narasamma v. 
Secretary of Mate (3), this Act does not 
affeot pre existing rights. A similar view 
was taken in another Full Benoh case 
Ohinnoppan Chetty v. Secretory of State 
for Inaia (4), in wbioh Abaur Kahim, J. 
also observed that the right of Govern- 
ment of regulating the distribution of the 
water of a river or stream does not super- 
sede the rights of riparian proprietors and 

(3) 47 Ind. Cas. £C6; 41 M. 840; 35 M. L. J. 16P; 
(1918j M. W. N. t62. 

(4) 49 Ipd. Cas. 673; 42 M. 2Sfi; 36 M. L. J. 124, 
85 M.L. T. 121, (1919) W. >\ 12C; 9 L. VV. 269. 


does not necessarily imply the ownership 
of the bed by the Government. 

Having thus expressed my opinion that 
the plaintiff has prima facie the rights of a 
riparian owner in the plots now in suit, it 
remains to say a few words on the decisions 
cited at the hearing of the second appeal. It 
was held so long ago as 1830 in Secretary 
of State for India v. Vtra Rayan (5) 
that in Malabar there was no presump* 
tion that forest lands were the property 
of the Government, and in Secretary of 
State for India v. Kadirihutti (6) the 
English law of riparian owership was 
applied to aooretions oaused by alluvion 
id rivers so far as they were Dot exoluded 
by enaotment or legal usage. In another case, 
Secretary of State for Indiav . Ashtamurthi (7) t 
in the same volume, the rights of Jenmis 
to uncultivated waste lands in their Jenms 
were recognised, and it was held that 
their rights did not pass in consequence 
of the sale of such land by Government 
for arrears of revenue due from the 
occupants. In Meenakshi Amma v. Secretary 
of State for India (2) Sankaran Nair, J.. 
laid it down that in Malabar the English 
law as to ownership in beds of natural 
streams, namely, that the beds vest in 
the adjoining proprietor and not in the 
Crown, is the law of the locality. In his 
judgment he referred to the judgment of 
the District Judge, Mr. BensoD, Exhibit DL, 
and expressed doubts whether that decision 
which supported a looal custom in deroga- 
tion of the general law would be followed 
in future. Sadasiva Aiyar, J., who sat with 
him, dissented from his conclusions on 
the oase and also expressed a doubt 
whether the beds of natural streams and 
the sites of public paths even in Malabar 
did not belong to Governments as a rule. 

I have already referred to the judgment 
of Mr. Benson as Distriot Judge Exhibit DL, 
on appeal from the judgment of Ke n 
Eradi, District Mnnsif of Palgbat 
(Exhibit DXLIX), which it confirmed on 
the evidenoe before the Court, Anot er 
judgment was passed in 1908 by r * 
Anantban Nair, Subordinate Judge o 
Calicut, Exhibit DLI, in which he deaic 
with riparian ownership to the be 0 

(6) 9 M. 175. 

(6) 13 M. 369. 

(7) 18 M. 89 at j). 109. 
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■beams in the Ernai TaluV Differing 
from the Inter Court he decided that the 
1% . n ? in suit was the Jeon 0 f Givernuenfc, 
giving as his reasons that there was a pre- 
sumption in favour of Givarnmsnt that 
the beds of natural streams belong to them. 
He defined natural stream” “as one which 
has existed from lime immemorial, not 
an artificial stream ooming into existence 
through the intervention of human agency ” 
It his opinion were oorreot, no one in 
Malabar would have a right to a spring 
rising m his own garden or field. The 
Subordinate Judge in the present ease drew 
an analogy from reads and the beds of 
navigable riven that such property oould 
not have belonged to private owners, as it 
was public policy that Govaromeot shoali 
keep roads and navigable rivers under control 
in the interests of the public. That analogy 
which applies to streams and road?, which 
are public thoroughfare*, cannot be followed 
in the case of streams which are not 

is no public inseresfc 
in such except in so far as they form 
part of an irrigation system. 

Mr. Ramaohandra Aiyar for the aopellant 
took a preliminary objection in the case 
that the^ Government did not plead in 
tbeir written statement the existence of 
local usage in the Palghat Taluk vesting 
the ownership of beds of non navigable 
and non. tidal rivers in the Govern men*, 
and, therefore, the lower Court should not 
have admitted evidence as to the peculiar 
usage in the Palghat Taluk only, seeing 
that issue 4 in the suit was, “whether 
the stream in question belongs in Jenmam 
to plaintiff or to let defendant either by 
Hw or onstom of Malabar.” Now Palghat 
Taluk is a unit in the Malabar Distriot 
and the whole includes the part. It has 
already been held by a Benoh of this 
Court that the plaintifF was not prejudiced 
in oonsequenoe of the man-.er in which this 
issue was framed upon the defendant’s plead- 
mgs as he failed to show that he would have 
adduced different bvidenoe, if he had known 
that the custom set np by the let defendant 
related to Palghat Taluk only. As observed 
in Mohtdtn v. Shivlingappa (8), if a party 
fails to prove all that he wishes to prove, 
there is no reason for denying him the 

*• X8) 28 B. 686 at p. 670; I Bom. L. R. 170. 


right which he succeeds in establishing. [ 
think that there is no substance in this 
objection and that it should bs dismissed. 
But as the plaintiff has succeeded on the main 
issue, it is unnecessary to deal with the 
authorities quoted in support of this pre- 
liminary objection. As my learned brother 
agrees with mp, we allow the second 
appeal and reversing the Subordinate 
Judge’s judgment, restore that of the 
Distriot Munsif with oosts here and in 
the lower Appellate Court. The memo- 
randum of objections is dismissed with costs. 

Krisunan, J. — This second appeal raises 
the question of ownership of river-bed 
lands in non-tidal and nonnavigable rivers 
between the Government and the private 
Jenmi, in the Palghat Taluk of South 
Malabar. 

There were 8 items in sait. Of these 
items No. 5 has been found to be the plaint- 
iff's private Jenm and to have no oonneotion 
with the river; there is no appeal from 
the decree of the lower Appellate Court 
in the plaintiff's favour regarding it. 
Items N 03 . I to 4 formed the bed of the 

PolliyamDatti Thoda” before it reoently 
changed its oourae and items Nos. 6 to 8 form 
part of its present bed. The stream 
itself is a small one with apparently 
very little water in it in the hot season. 
The plaintiff's allegation that it has an 
artificial water-oour«e dug on his own 
lands was not proved, it is found to be a 
natural stream and from its very description 
it is o'ear that it is neither tidal nor 
navigable. 

The Distriot Munsif held that the 
ownership of all the lands was in the 
plaintiff but on appeal the Subordinate 
Judge has held that except as to S. No. 

25 ^B, whioh is said to be a part of 
items No. I and 2, the Government is the 
owner of the rest of the lands. The plaintiff 
has appealed to n9 and claims all the lands 
to be bis and the Government has filed a 
memorandum of objections claiming 
S. No. 252Bfor themselves. 

Taking items Nos 5 to 8 first, it is found 
by the lower Appellate Court and it is 
not disputed that they were lands belong- 
ing in Jenm to the plaintiff before they 
were submerged by the recant change in 
the course of the river. It is clear law 
tb*t a person does not lose his title to 


J 
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his lands by mere submersion under 
water, so long as the land is identifi- 
able, This view was laid down by the 
Privy Counoil eo early as in the ease 
Rajah Leelanund Singh v. Rajah Mohender* 
narain (l) and has sinoe been consistently 
followed. Non- resistance to vis major such 
as flood, wbiob oauses the ohange of a 
river’s oourse, cannot be treated as any 
evideDoe of acquiescence or of abandon- 
ment of rights by plaintiff, as the Sub- 
Judge remarks. In faot the Government 
Pleader oonoeded, and rightly so, that the 
decree of the Sub-Judge regarding these 
lands was not supportable. Plaintiff must 
be given a decree for them as prayed for. 
The question of water rights in the river is 
not before us and our decree should not 
be taken to have affected them in any way. 

Taking next S. No. 252B about which Gov- 
ernment has filed a memorandum of objec- 
tions, it has been found by the lower Appellate 
Court that plaintiff has proved his title to that 
land before it was submerged by the 
river when it changed its oourse on a 
former oooasior; the river is said to have 
changed its oourse twice. This finding 
was not attacked before us and accepting 
it, it follows from the principle above slated 
that the land belongs to the plaintiff. 
The only objection urged by the learned 
Government Pleader to this part of the 
case was that the plaintiff's original owner- 
ship of land was not set up in the plaint, 
and that he should not have been allowed 
to make out a Dew oaso afterwards. I 
oonsider that paragraph No. 3, clauses (U 
and (3), of the plaint do stale that the 
land over which the river originally flowed 
was plaintiff’s Jenmam the faot that 
that statement was ooupled with an asser- 
tion that the water-course itself was one 
dug by the parties does not affect that 
statement. The deoree of the Sub Judge 
regarding this item must, therefore, be 
confirmed. 

Finally we have items Nos. 1 to 4, excluding 
S. No. 252B, to oonsider. As regards 
these lands the plaintiff failed to prove 
his title to them before submersion. But 
there is no allegation or proof that they 
were the Jenmam of any other landlord. 
Plaintiff is a very rioh Jenmi owning 
extensive lands in this neighbourhood and 
his learned Vakil auerts that all the lands 


in this locality, including these items, are 
his Jenm. But we must aooept the finding 
that he is not proved to have been the Jetimi 
of these lands before submersion in second 
appeal, as it is one of faot. It is then 
argued for him that as the admitted 
riparian proprietor of the lands on both 
banks of the river adjoining the&e lands, 
items Nos. 1 to 4, when the river ran over 
them, he is entitled to them under the rule 
that land in the bed of a non navigable 
river belongs to the adjacent riparian 
proprietor up to the middle of the stream, 
“ ad medium filum a'quie" as it is usually 
put. If this rule of law applied ,be must 
be held to have been the owner of the 
whole bed as he olaim9, as admittedly he 
was the riparian proprietor of the lands on 
both banks. The claim of the Government 
to these lands oannot be supported by 
anything in Madras Act III of 1905, as 
seotion 2 of that Act expressly reserves, 
as pointed out in the Full Bench case in 
Ohinnappm Chetty v. Secretary of State for 
India (4), the prior rights of parties includ- 
ing those of a Jenmi in Malabar. 

The learned Government Pleader has, 
however, put forward two answers to the 
plaintiff’s contention. He first contended 
that the rule in question did not apply 
to Malabar at all and, secondly, that in 
any case its applicability was excluded m 
the present case by a special oustom 
having the force of law existing in the 
Palgbat Taluk where these l*nds are 
situated, by which all river accretions 
and river bed lands there vested in the 
Crown. 

For the first part of the argument be 
relied mainly on the observtions of Sada9iva 
Aiyar, J., in the oase in Meenakshi Amma 
v. Secretary of K tate for India (2). But 
as the learned Judges who took part in that 
oase expressed different opinions on the 
point, that oaBe oannot be treated as of 
much authority on it. The question of 
riparian rights to the bed of a non-navjgable 
river has sinoe recently been considered by a 
Fall Benoh of this Court in Yatireddi Venkata 
Lakshmi Narasamma v. Secretary of State 
(3), and the ruling there is distinctly in 
favour of the plaintiff’s eontetion. Thoug 
the actual decision was on the construc- 
tion of a grant, the learned Chief J Q ® 

who delivered the judgment of the *0 
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Benoh dearly adopts the view that the 
rule in question is a part of the oommon 
law of India and that there is a presumption 
in favour of its applicability in general. 
The presumption must he rebutted by the 
party alleging the oontrary. After that 
decision it is unnecessary to consider the 
previous decisions on the point in detail 
as they are all referred to in it. I, there* 
fore, agree with my learned brother that 
plaintiffs must be held to be prxma facie 
entitled to these lauds, unless the custom set 
up is proved. 

It was also suggested by the learned 
Government Pleader that Malabar being a 
ryotwari traot with periodical resettlement of 
land revenue, the Government must be 
taken to be the proprietor of the soil as in 
other ryotwari traots and that the rule in 
question should, therefore, he held to apply 
rather in their favour as the real riparian 
proprietors than against them. This sugges- 
tion of proprietorship in Government is 
opposed to what has been laid down in 
decided cases regarding Jenrais’ rights in 
Malabar. It has bsen recognised that 
Malabar Jenmis are nndoub'edly proprietors 
of the soil. This question is dsalt- with at 
length by Sankaran Nair, J., in the oase in 
Meenakshi Amma v. Secretary of State for 
India (2) already referred to above, and he 
has collected all the authorities there and 
has referred to the leading o*se on the point 
in Secretary of St its for India v. Vira 
Ray in (5). It may be remarked that Sadasiva 
Aiya r , J , in his dissenting judgment in the 
same case does not controvert the proposition 
that Malabar is a land of private proprie- 
tors.” The same view was stated by Parker, 
J., in Secretary of St xte for India v. Ashta- 
murthi (7). In a later oase in the same volume 
page 363 [ Secretary of State v. Kadirikutti 
(6)] the question arose with reference 
to the ownership of a river accretion itself 
in a Malabar river. Though the oase was 
decided in favour of the Crown, it was on 
the ground that the river was navigable 
and tidal at the spot and the aooretion was a 
sudden one. The observations in this oase 
show olearly that if the river had been 
non-tidal or non navigable, their Lordships 
would have decided against the Crown and 
in favour of private ownership. It may 
be said that by this case the general 
proposition that there is no presumption 


in Malabar that waste lands are the property 
of Government has been abrogated to this 
extent that land covered by water of the 
sea or of a tidal river is not within the 
oategOry of waste lands”, to which the rule 
of private ownership applied (see page 375); 
but no further. The learned Government 
Pleader’s argument based ou the alleged 
proprietorship of the soil in the Government 
must, therefore, be disallowed. 

It remains to oonsider his last contention 
based on the alleged existence of a 
special oustom in the Palghat Talak. The 
District Munsif has found against the oustom 
but the Sub-Judge has supported it. The 
question whether the facts proved and 
found satisfy the requirements of law to 
establish a oustom is a question of law 
and one which we oan and must consider 
in second appeal. See the observations of 
the Privy Council in Palaniappa Ohetty v. 
Sreenath Deivasikamony Pandara 8annadhi(9 ) 
and the ruling of this Court in Kumr- 
appa Reidi v. Manavala Qoundan (ID). We 
have been taken by the learned Pleaders 
oo both sides through the evidence regarding 
this alleged special oustom. 

Bifore, however, considering that evidence 
it must bo pointed out that the Gcvernment 
in their written statement dil not really 
set up any special custom in the Palghat 
Taluk, bu 1 : set up a general oustom as 
prevailing throughout Malabar; the attempt 
of the Subordinate Jaige to m\k* the 
existence of a comma after the word “local 
mage” in paragraph 6 of the written state- 
ment that snob a custom oonBned to the 
Palghat Taluk was set up seems to me to be 
futile. 

In faot the learned Government Pleader 
did not attempt to support his view. The 
form of issue 4 removes all doubt in the 
matter and shows what the parties intended 
by the pleadings. Mr. EUmaohandra Aiyar 
for the appellant argued that the Govern- 
ment should not have been allowed to 
change their oase in appeal to one of a 
special custom in Palghat. It ip, however, 

open to a party who sets up a territorial 

(9) 39 Ind. Cas 722; 40 M. 709 at p. 721; 21 C W 
N. 729; 15 A. L. J. 495; 1 P. L. W. 697; 33 M. L. J. ij 

19 Bom. L. R. 567; 21 M. L T 1; (1917) M. W. N. 507- 

20 C. L. J. 153; 6 U W. 222; 4*1 A 117 (P. C.». 

(10) 41 Ind. Cas. 699; 41 M. 374; 23 M. L. T. 41- 3 1 
M. L. J. 10 A; 7 L. W. 243; (1918) M, W. N. 350‘ ' 



776 


INDIAN OASES. 


[1920 


OUPPAMANANNA NANAKAL V. SECRETARY OF STATE FOR INDIA. 


oustom to prove it with referenoe to a 
Btnaller area included in the larger area 
in whioh it was alleged to exist, when 
he is unable to prove it for the whole 
extent, see Mohxdin v. Shtdingappa 
(8) However, if on the evidence on 
record I was of opinion that a prima 
facie ease in support of the smaller custom 
had been made out by the defendant, I 
should have been ioolined to frame a 
definite issue about that oustom and remit- 
ted it for trial to give an opportunity to 
the plaintiff to adduce further evidence for 
the reasons stated in his affidavits filed in 
this Court. In the view 1 am taking 
it is not necessary to pursue the matter 
further. 

I should now consider the evidenoe whioh 
has been put forward in support of the 
oustom. It has been fairly summarised 
by both the Courts. We start with 
Exhibit 47 (printed on page 44 cf the 
paper book), where the Government for 
the first time in 1855 seem to have 
asserted their right to a river aooretion. 
They were issuing similar Cowles till 1863, 
when the policy of selling the Jemm 
right in such lands seems to have been 
adopted. Till 1881 no one contested 
the Government’s right, but in that year 
one Ekkanath Karimal claimed a river 
aooretion as belonging to him. He does 
not, however, seem to have pursued the 
matter beyond putting a petition to the 
Collector whioh was rejected. The same 
polioy was oontinued till 18^4 At this 
stage comes in an important dooument Ex- 
hibit FF, whioh seems to indioate a change 
in the polioy of the Government. It is an 
order of Mr. LogaD, Collector of Malabar, 
based on the opinion of the then Govern- 
ment Pleader, whioh was filed in the 
Appellate Court as Exhibit DCCXII, 
reoognising that in rivers in Malabar 
whioh are neither navigable nor tidal the 
river aooretions belonged to the riparian 
landlord and not to the Government. 
This order seems to have been circulated to 
all the Taluks in Malabar. No doubt the 
Government Pleader’s opinion reoogo’zsd that 
the rule would not apply where there is 
a special custom to the contrary. Bnt it 
is significant that there is no evidence of 
aDy levy of JeDmabhogam even in Palghat 
Taluk between 1885 and 18^8, by whioh 


* r “ - 

time Mr. Logan had retired and left 
Malabar. In 18~8 the oid praotioe was 
re-started but this time the claim of the 
Government was challenged in a Court 
of law. The decisions of both the District 

+ A 

Munsif and of the District Judges Exhibit, 
DXLIa and DL, were, however, in favour 
of the Government and recognised the 
alleged oustom as a valid one. This case 
was not brought up to the High Court. 
Nevertheless the Government seem to have 
treated it as settling the question in their 
favour and to have oontinued the praotioe up 
to da'e of claiming river aooretions as belong- 
ing to them. 

That i9 how the evidenoe stands. To 
prove the existence of a valid custom having 
the force of law it is necessary to estab- 
lish (1) that it was ancient, (2) that it was 
oontinued and aoquiesoed in, (3) and that it 
is reasonable. If any of these conditions 
fails, the oustom cannot be upheld as 
valid. The question for consideration 
is whether there requisites have been 
complied with. 

Mr. Ramaohandra Aiyar has drawn our 
attention to the oa«e in Secretary of State for 
Iniia v. Asthamurthi (7), whioh is a very im- 
portant and instructive case on this question 
as it dealt with a similar claim by Govern- 
ment with referenoe to waste lands in 
Malabar. Mr. Justice Parker in an elabo- 
rate judgment has traoad the history of 
the way in whioh Government began to 
if sue Cowle3 in Malabar for cultivation of 
waste lands and gives the various steps 
adopted, in the course of their polioy of 
olaiming the Jenmi right in such lands. 
There is no reaeon to think, and it is 
not likely, that Palghat Talak was treated 
differently from the other Taluks, or river- 
bed lauds from other waste lauds. Though 
the case itself arose in the Ernad Taluk, 
the judgment is perfectly general and 
applies to all Malabar. Reading that 
judgment it is a fair inference to hold 
that Exhibit 47 must have been issued in 
pursuance of the same polioy that prevailed 
elsewhere. It follows that Exhibit 47 pro- 
bably represents the first assertion of title 
by Government to river-bed lauds in the 
Taluk and that there is no soope for any 
inference or presumption that tbe same 
praotoe had existed previously. Tbat 
judgment shows that the claim to waste 
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lands was not based on any anterior 

onstom but was made as a matter of 

polioy. hi faot if there was any antecedent 

praotioe in the matter before us, one 

may fairly expeot Government would have 
been in a position to adduce evidence about it; 
they have rot done eo. There is no evidence 
that suoh a custom existed during the 
previous periods of Hindu or Muhammadan 
domination in Malabar. The referenoe by 
the Sub- Judge to the statement in Keralol- 
pathi which gives the traditions of Malabar 
is mistaken, as the word is not (attu 
thurkthikal) as the Sub Judgs thinks but 
( ntlu thvuthkta) which means as the District 
Munsif says, to regulate (the course of) 
the river. It has no referenoe to any islands 
as supposed by the Sub-Judge. 

In this state of evidence oan we say 
that the onstom has bsen proved to be 
sufficiently ancient to be recognised as the 
law of the land? A similar question was con- 
sidered in Secretary of 'tate for India v. Ashta • 
murthi (7), above referred to, with referenoe to 
waste lands generally and answered in the 
negative. 1 agree with my learned brother 
that our answer in the present case must 
also be in the negative, more especially 
because as Bhown above the praotioe for 
the last 60 years or so relied on has not 
been uniform or continuous during the 
whole period. I think the Munsif was 
right in attaching muoh importance to 
Exhibit FF. It expressed the deliberate 
opinion of a very experienced Collector of 
Malabar who, it may be observed, is the 
author of the Malabar Manual and I have 
no doubt that the prabtio9 of claiming 
river-beds ceased for a time evan in Palghat 
Taluk on aooount of it. I am nuable to 
agree with the Sub-Judge that this docu- 
ment should be kept out of consideration 
because it arose with referenoe to another 
Taluk, m»„ Walluvananad. Mr. Logan 
did not evidently treat it as applying only 
to that Taluk, and it is significant to re- 
member in this connection that even in 
this case in their pleadings the Govern- 
ment made ro distinction between (he 
Palghat and other Taluks. It seems to me 
the Munsif was right in holding that Ex 
hibit FF showed a break in the continuity of 
the praotioe. 

Furthermore it has been pointed out 
to us that Exhibit 47 itself reserves "the 


right of any persons and the Bohgams 
that may arise therefrom,” and says that 
these would be according to local oastom.” 
What theexaot meaning of this reservation 
is and what the local oastom referred to is, 
are not explained. It may be that Govern- 
ment did not mean to interfere uoder 
Exhibit 47 with the rights of private 
Jenmip, as Mr. Ramaohandra Aiyar contends; 
his suggestion is supported by what appears 
in Secretary of Slate for India v. Ashtamurthi 
(7) to have bsen the polioy of the Govern- 
ment about the date of that document. If this 
is correct, Exhibit 47 oan hardly be relied 
on in proof of a onstom of exclusive Jenm 
right in the Government. It is also pointed 
out that there is an indication in Exhibit 294 
that Chennath Nair owned some river-bed 
lands but without knowing more about the 
matter, I am not able to attach muoh weight 
to it. 

The praotioe was also challenged by 
private Jenmis more than once as stated 
above though they failed each time. It 
must, therefore, be held that the second 
requisite above stated for a valid ou 9 tom 
has also not been properly oomplied 
with. 

Great reliance has been placed on the 
judgment of the District Julge, Exhibit DL, 
in favour of the Government and it is 
claimed that the custom had been judicially 
recognised by it and should ba upheld 
by us. That judgment cannot be 
treated as an authoritative recognition of 
the oustom settling its validity, as it is 
not that of the High Court, It oan only 
ba looked upon a9 an instance where the 
Government asserted its title suooesifully 
in a Court of law. No doubt it is entitled 
to weight, but it is not conclusive. As 
pointed out by the District Munsif, Exhibit 
FF was net before the Court in that case 
and thus it loses its weight to a great 
extent. 

Inspite of that jadgment it is clearly 
open to us to consider the validity of the 
ou9tom set up on the evidence before us. 

I agree with my learned brother, whose 
judgment I have had the advantage 0 f 
reading, that a oastom or local usage in the 

Palghat Taluk as alleged has not been made 

out. 

The result is items Nos. 1 to 4 should als 0 
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be wholly deoreed to the plaintiff. I, there- 
fore, agree to the order proposed by my 
learned brother. 

m. c. P, 

Appeal allowed ; 
Memo, of objections dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 56 op 

1919. 

December 2, 1919. 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, Justice Sir Asotosh 
Mookerjee, Kt , and Justice Sir 
Ernest Fletcher, Kt. 

JOYLAL & Co. — Defendants — Appellants 

versus 

GOPIRAM BHOTICA — Plaintiff — 

Respondent. 

Arbitration — Commercial contract — Injunction re- 
straining arbitration proceeding* — High Court t power 
of, to grant or refuse injunction - Discretion. 

It is entirely in the discretion of the High Court 
to grant or refuse an injunction restraining a 
reference to the tribunal of arbitration in respect 
of a commercial contract. Such an injunction will 
not be granted where a suit is obviously instituted 
for the purpose of preventing arbitration proceed- 
ings and is not one in which all the questions in 
dispute between the parties can be decided, fp. 781 
col. 1.] 

Appeal against an order of Mr. Justioe 
Chaudburi, dated the 4th Judo 1919. 

FACTS appear from the following judg- 
ment of. 

Cbaudhori, J. ( June 4, 1919).— In this case 
the plaintiffs allege that the defendant 
firm acted as brokers in passing the oon 
tract in suit and that they had sold on 
their behalf as brokers to Amarohand 
Madhoji & Co , their principals, and that 
the defendant firm disclosed the name of their 
principals to the plaintiffs; that thereafter 
the plaintiffs ascertained by enquiries 
from Amarohand Madhoji & Co. that the 
defendant firm had without the knowledge 
and consent of the plaintiffs settled 
the contract with Amarohand Madhoji 
& Co. by paying them a difference 
of Re, 750 ODly, It is further alleged that 


the defendant 6im had, upon an untrue 
allegation that they were themselves the 
principals under the said oontraot and by 
suppressing the fact that they had disclosed 
the name of Amarohand Madhoji & Co. 
and who were in fact their principals and 
also suppressing the fact of the said settle- 
ment, submitted a case for arbitration 
to the Bengal Chamber of Commerce on 
their own account olaimingasum of Rs. 42,250 
as damages for breach of the said oontraot. 
The plaintiffs contend that the defendant 
firm bad merely aoted as brokers in the 
transaction and that they are not entitled 
to make any such claim. The defendant 
firm alleges that they had at first passed 
the bought note in respeot of the said 
oontraot to Amarohand Madhoji & Co., but 
the latter refused to have anything to do 
with the plaintiff firm and that thereafter 
they settled with them ; that in fact tbe 
names of Amarohand Madhoji had never 
been disclosed to tbe plaintiff firm. They 
also rely upon an allegation that there is 
a well-known custom in Calcutta by whioh 
brokers are held responsible by both buyers 
and sellers for the performance of such 
contracts and that the brokers tbemselve 
either receive the damages or pay the 
same. 

In this application great relianoe is 
plaoed upor, amongst otherp, Fleet v. Mutton 
(1), in whioh it was held that such evidence 
of oustem in the trade is admissible. 
Produce Brokers Co. v Clympin Oil Cake 
Co. (2) was also i eferred to, whioh overruled 
Hutcheson v. Eaton (3) and Nirth Western 
Rubber Co and Huttenbach Sf Co., In re (4). It 
was held in that case that under a clause in 
a contract referring to arbitration arising 
under the oontraot, it is competent to tbe 
arbitrator finally to determine the existence 
of a custom affeoting tbe rights and obli- 
gations of the parties under that contract, 
where such custom is not inconsistent with 
tbe terms of the contract. I think, however, 
having regard to the character of the suit 
and the allegations of fraud and misrepre- 
sentation made as also as it involves 

(1) 0871) 7 Q. B. 126; 41 L. J. Q. B. 49; 26 L. T. 
181; 50 W. R. 97. 

(2) ( J 916) 1 A. C. 314:85 L. J K. B. 160; 114 L. 

T. 9'; 21 Com. Cas 320; 60 S. J. 74; 32 T. L. R. H5. 

(3) (1884) 13 Q. B. D. 861; 61 L. T. 640. 

(4) (1906) 2 K. B. 907; 78 L. J. K. B, 51. 
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difficult questions of law and oustom, it is 
a fit ease for this Court and inoompetent 
for the Chamber, and the arbitration should 
be stayed. In this oonneotion I may refer 
to my judgment in Birla Sc Co. v. Johurmull 
Premtook* disposed of to-day. An* 
other ground has been taken, whether suoh 
a suit is at all maintainable having regard 
to section 42 of the Speoifio Relief Aot, 
whioh corresponds to English Order A XV 
— 5. This is a question whioh ought to be 
properly determined as a preliminary issue 
in the suit. 

The Rule is made absolute. Costs of 
this application costs in the cause. 

Messrs. 5. B. Das and P. N. Chalterjee, for 
the Appellants. 

Messrs. N. Sarkar and 8. M. Bose, for the 
Respondent. 

JUDGMENT. 

Sanderson, C. J. — This is an appeal from 
the judgment of my learned brother Mr. 
Justice Chaudhuri by whioh he made absolute 
a Rule calling upon the defendants, Joylal 
& Co., to show cause why an injunction should 
not be granted restraining them, until the 
final disposal of the suit or further order of 
the Court, from fnrtber proceeding with 
the arbitration proceedings in respeot of 
oontraot No. 13,700, dated the 6th day of 
December 1917. It appears that on the 
above-mentioned date the defendants had 
entered into a ocntraot with the plaintiff. 
It was in the form of a sold note and 
was addressed to the plaintiff Gopiram 
Bhotioa and was as follows : " We have 
this day sold by your order and on your 
adooant to our principals 1,50,000 yards 
Hessian oloths ” of a description and quality 
therein stated. It was signed by the de- 
fendants as “Brokers.” Delivery wis to 
be January to Maroh 1918, 50,000 yards 
monthly. The oontraot contained a clause 
12,' whioh ran as follows: 

Any dispute whatsoever arising on or 
out of this contract shall be referred to arbi- 
tration under the rules of the Bengal 
Chamber of Commerce applioable for the 
time being for deoision, and such deoision 
shall be aooepted as final and birdiag on 
both parties to the contract.” 

In January 191b, the plaintiff asked for a 
delivery order for 50,000 yards. This request 


was Dot complied with, and on the 31st of 
January 1918, Messrs. Khaitan & Co., on 
behalf of the defendants, tendered Rs. 8,750 
as the value of the goods deliverable under 
the said oontraot. The goods not having 
been delivered, on the 12th of February 
1916 the defendants sent a difference bill 
for Rj. 13,625 and demanded payment of 
that sum. On the 20th of February 1918, 
the plaintiff wrote the following letter: — 

“I am surprised to receive your letter 
of the 12th instant delivered me late by 
post, enolosiDg your difference bill No. 
15,571, dated 5th current, for Rs. 13,625 
and in reply beg to point out to you that 
due date price charged therein is Dot correct. 
Please amend the due date pries as settled 
with you on the due date at Rs. 37 per 100 
yards, and send me baok at your earliest con- 
venience for payment and oblige. Your 
bill is ref urned herewith.” 

On the 25th of February 1918, the defend- 
ants asked the plaintiff for delivery order 
for further 59,000 yards doth. After several 
letters the plaintiff wrote the letter dated 
the 6th of Maroh 1918. It is as follows : — 
“l am in reoeipt of your letter of 2nd 
instant, delivered me late by the post 
office, and in reply I challenge your 
right of purchasing the goods against me 
after due date. I regret I cannot entertain 
your olaim.” A differerca bill was sent and 
the plaintiff replied od the 16th of Maroh 
1918 a9 follow-: “ I have no other alterna- 
tive but to refer you to my letter of 6th 
ourrent. I deny my liability in the 
matter.” A similar demand for delivery 
order was made io respeot of the Maroh 
consignment, and upon a difference bill 
being submitted by the defendants, the plaint- 
iff on the 11th of April 1918 denied his 
liability. On the 18th of November 1918 
the defendants wrote to the Registrar, 
Tribunal of Arbitration, the Bengal 
Chamber of Commerce, submiting their 
statement and requesting the constitution 
of a Tribunal of Arbitration upon the 
matters in dispute between the defendants 
and the plaintiff. On the 18th of December 
19.8 the plaint in the suit was filed: 
in it the plaintiff asked “(a) For a dec- 
laration that the defendant firm is not 
entitled to proceed with the said arbitration 
or olaim any damages under the said 


•Vide “Facts” iu 65 Iod. Cas. 817- — Ed, 
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contract io wbioh he aoted merely as 
broker; (6) for an injunction to restrain the 
defendant firm from proceeding with the 
said arbitration pending before the tribunal 
of the Bengal Chamber of Commerce.” On 
the same day an application was made by 
the plaintiff for an interlocutory injunction 
to restrain the defendants from proceeding 
with the arbitration. Tne learned Judge 
on that day granted a Rule, which, as 
already stated, was made absolute on the 
4th of June 1919, 

The learned Judge’s deoision was based 
upon certain grounds which were as follows: 
“i think, however, having regard to the 
character of the suit and the allegations of 
frand and misrepresentation made and 
also as it involves difficult questions of 
law and oustom, it is a fit oase for this 
Court and incompetent for the Chamber, 
and the arbitration should be stayed.” 

On the hearing of this appeal, the learned 
Counsel for the plaintiff said that he did not 
support the grounds of the judgment, bat be 
relied upon certain points upon wbioh he 
argued he oould support the judgment. 
The first was that the arbitration olause 
was oonfined to disputes arising between 
"parties to the contract,” which, he con- 
tended, means the buyer and seller, and 
that the defendants, who signed the con 
tract merely as brokers, were not parties 
to the contraot of purchase and sale within 
the meaning of the olause. 

On the other hand, it was contended on 
behalf of the defendants that there is in 
Caloutta a well known oustom by which 
brokers in contracts in gunny, Hessian and 
other manufactured jute goods are held 
responsible by both buyers and sellers for 
the performance of the said oontraots and 
that the brokers themselves either receive 
the damages or pay the same. 

The learned Counsel for the plaintiff did 
not dispute the alleged custom, bub he 
contended that the brokers did not by 
reason thereof beoome parties to the con- 
tract for all purposes or to such an 
extent that they oould ba said to be 
parties to the contraot within the mean* 
ing of the arbitration olause. It was 
argued on behalf of the j>laintiff that the 
question whether the defendants were parties 
to the contraot should be decided by the 
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Court: On the other hand, the defendants 
contended that this was a question which 
depended upon the express terms of the 
contraot and the terms which woald have to 
be read into it by reason of the custom, 
and that it was a question which shoald be 
left, to the Arbitaration Tribunal for 
deoision. 

There was a dispute on a question of 
faot batweea the parties as to whether 
tbe defendants at the time of premating 
the 9old note to the plaintiff disclosed 
the name of their principals, Messrs. 
Amarohand Madhoji & Co. Upon that 
question I am not in a position to express 
any opinioa at present: it is a question 
which will have to be decided by the 
tribunal which adjudicate upon the dispute. 
It was farther contended on behalf of the 
plaintiff that if the result of incorporat* 
ing the alleged custom into the terms of 
the contraot was to make the brokers 

a party to the contraot” within the 
meaning of the arbitration olause, it wae 
unreasonable Another contention on bo* 
half of the plaintiff was that by reason of 
the institution of the suit, the arbitrators 
appointed or to bo appointed by the 0 aambor 
of Commerce were or would be fuictus 
and that the arbitration proceedings wjuld 
be fatilf; and lastly it was argaed on 
bobalf of the plaintiff that tho Court 
shoald exorcise its discretion -and dismiss 
the appeal, on the ground that the in* 
junotion would b) the moans of avoiding a 
miltiplioity of proceedings. 

The defendants contended that the alleged 
custom was not uorasonable, and that in 
any event it was for tho Tribunal of Arbitra- 
tion to asoortain tho oustom and to decide 
what incidents are thereby imported into 
the contract. It was farther urged 
on bohalf of the defendants that thisCourt 
has no jurisdiction to restrain the arbicra* 
fcion proceedings by injunction, as such 
proceedings do not constitute an interference 
with any legal right of the plaintiff; that 
the alleged grounds, namoly, that the de- 
fendants were not a "party to the coo- 
tract” and that the arbitration proceedings 
consequently would bo futile, wore not 
sufficient to give the Coart jurisdiction, and 
that even if tho Court had jirisdiciion to 
grant an iojauctioa, tnero wai no ground 
in this • qaso for the exorcise of such 
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jurisdiotion. It was then urged on behalf 
o! the plaintiff that the arbitration pro* 
oeedings might not be futitle beoanse in 
this oonntry the award, if made against 
the plaintiff, oonld be ezeonted as soon 
as it was Bled and before the plaintiff 
80 old move the Court to restrain ezeoutior, 
and that this distinguished the oa6e from 
the English eases based on the English 
Arbitration Aot. I think the judgment of 
Mr. Justice Rankin in Sardarmull Jessraj's 
V, Agar Ohand Mahata Sr * Co. (5) 
supplies the answer on this point. 
The learned Judge says: “l think it is a 
matter of prooedure and not of substance 
that the party oomplaining in such a case 
would have to apply to the Court to 
have the document taken off the file, 
I do not think that I ought to start 
granting interlooutory injunctions upon 
novel considerations, and attempt to oom- 
menoe a new system as regards interfering 
with arbitrators in suoh matters by reasc n 
of this difference in practice between the 
Indian Arbitration Aot and the provisions 
of the English roles.” 

1 do not think that it is necessary in 
this case for us to decide the question 
whether the Court has jurisdiotion to grant 
an injunction: for, in my judgment, 
assuming that the Court has jurisdiotion, 
we ought not now to e zeroise that iari&die» 
ticn. The judgment of the learned Judge 
having been based on grounds, whioh the 
learned Counsel for the plaintiff did not 
support, it is entirely in the discretion of 
this Court to grant or refuse an injunction; 
and, in oiroumstanoes of this oase in my 
judgment an interlooutory injunction should 
not be granted. The 6uit in this oase was 
obviously instituted for the purpose of 
preventing the arbitration proceedings; it 
is not a suit in whioh all the questions 
whioh are in dispute between the plaintiff 
and the defendants oould be deoided, e.g., 
the amount, if any, whioh is due to the 
defendants in respeot of the oontraot 
oonld not be ascertained in the suit: and, 

I am not able at the present stage of the 
proceedings to say that the matters in 
dispute between the parties are suoh as 
should not be submitted to and deoided 
by the Arbitration Tribunal. , 


For these reasons in my judgment the 
appeal should be allowed and the inter* 
looutory injunction should be set aside with 
costs both in this Court and in the Court 
below. 

Mookebjef, J,— I agree. 

Fletcher, J.— I agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Ciy.l Appejl No, 231 of 1919. 
Ootrber 3 ' , 1919. 

Present : — Mr. Justioe Seshagiri Aiyar and 

Mr. Justice Moore. 

VITTAPPA KUDVA— Plaintiff— 

Appellant 

versus 

DURGAMMA alias SHlTHAMMA 

1ND 0THEK8 — D»F8NDaNTS NOS, 1, 3 AND 4 

REoPO* DENTS. 

Landlord and tenant — Mulgeni lease — Condition 
forbidding alienation, breach of — Forfeiture, uhethcr 
can be relieved against — “Vamshasthas,” meaning of — 
Equity, justice and good conscience, principles of, how 
to be applied. 

Plaintiff granted a mulgeni lease to A , a widow, 
which contained a condition prohibiting alienation 
of the propei ty by her. A surrendered a portion 
of the property to the lessor and subsequently execut- 
ed a deed of gift of the remainder of the property 
in favour of B, one of her sons. 1 laintiff thereupon 
brought the present suit for a declaration that the 
gift was not valid or binding on him, and to recover 
possession of the property on the ground that A 
had forfeited her rights under the lease by alienating 
the property: 

Held, that the condition in the lease restraining 
alienation having been infringed A had forfeited her 
rights under the lease, and that the forfeiture could 
not be relieved against [p. 7b?, col 'i.] 

The word “ vamshasthas ” means descendants in 
the ordinary course of law. [p. 78?, col *.] 

V\ here it is sought to apply the English princi- 
ples of justice, equity and good conscience to a case 
those principles should ho applied mutatis mutandis 
without presuming to deduce a now rule. [p. 783, 
col. 'if] 

Second appeal against the deoree of the 
Court of the Subordinate Judge, Sonth 
Kanara, in Appeal Suit Nos. 243 and 244 
of 1917 (Appeal Suits No. 248 antj 273 


(6) 62 InO. Caa, 568j 23 0. W. N. 811 at p. 814, 
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of 1917 on the tile of the District Coart), 
preferred against the decree of the Coart 
of the District Mansif, Karkal, in Original 
Sait No, 147 of 1916. 

FACTS appear from the judgment. 

Messrs. B. Sitarama Row and K. Sitarama 
Row , for the Appellant, — The breach of the 
condition against alienation in the Malgeni 
lease has worked a forfeiture. The Coarts 
cannot relieve against it. Krishna Shetti v, 
Gilbert Pinto (1). The rules of English law 
mast be applied. See also Varley v, Coppard{ 2), 

Mr. K . Yegnanarayana Adiga , for the 
Respondents. — The alienation by the donee 
was only to a member of the family. The 
gift was to the defendant and his Vamas- 
tbas. That expression includes members 
of the family. The gift in this oase was not 
only to the mother bat also to the ohildren. 

The alienation was only partial. It did 
not oomprise the whole of the property 
gifted to her. The rale in Grove v. Portal 
(3) applies. 

Under seotion 16 of the Civil Courts Aot 
it i3 not the very letter of the English 
law that Courts in this country are bound 
to follow, but the rules of equity, justice 
and good conscience must be adapted to the 
requirements of this oountry. 

JUDGMENT — The suit was brought for 
a declaration that a gift deed exeouted by 
the 1st defendant to 2nd defendant was 
not valid or binding on plaintiff and to 
recover possession of the property, on the 
ground that 1st defendant had forfeited her 
rights under the Malgeni lease by alienat- 
ing the property. The property originally 
belonged to the husband of the 1st defend- 
ant, who sold it to the plaintiff. Plaintiff 
granted a Mulgeni lease to the 1st defendant 
in 1881 under Exhibit A. A portion of 
the property was surrendered by the leases 
in 1883 under Exhibit B, and the deed of 
surrender expressly stipulates for the rest of 
the property being enjoyed under the con- 
ditions in Exhibit A. The condition with 
whioh we are concerned relates to the pro- 
hibition of the alienation by the lessee of 
the property. The document recites that the 
property is granted to 1st defendant and to 

her Vamsasthas and provides as follows: — 

(1) 60 Ind. Cas. 898; 42 21. 054; 80 M, L. J. 807; 9 
L. W. 43i. 

(2) (1872) 7 O. P. 605; 26 L. T. 882; 20 W. R. 972. 

(8) (1902) 1 Ch. 727; 71 L J. Oh. 299; 85 L. T. 350; 

18 T. L. R. 319. 


'' I and my descendants shall not alienate 
the said property, etc., on the strength of 
this Mulgeni. If we alienate the same in 
contravention of the above provision, the 
said alienation and also this Malgeni shall 
beoome null and void, and the said property 
eto., shall revert to yonr possession.” In 
1916 1st defendant made a gift of the pro- 
perty under Exhibit I to one of her sons, 
2nd defendant. It is not disputed that, by 
the grant (A the Mulgeoi lease, the property 
became the absolute property of the 1st 
defendant. Under the ordinary Hindu Law 
her daughters would be the heirs. It is 
found that the 1st defendant has daughters 
and a son. Exhibit I states that, as the 
1st defendant is unable to manage and as 
the alienee had agreed to maintain her, she 
made a gift of the property to one of her 
sons. 

The question in these circumstances is 
whether this gift wcrks a forfeiture of the 
rights of the 1st defendant. We are obliged 
to hold that it does. But for the decision in 
Krishna Shetti v. Gilbert Pinto (1) we would 
have imposed conditions and would have 
relieved against the forfeiture. That decision 
is adireot authority that where a condition 
restraining alienation has been infringed, 
there can be no relief against forfeiture. 
The Subordinate Judge has held that the 
gift under Exhibit I did not oontravene 
the provision in Exhibit A because it was 
made to a member of the family. Although 
Mr. Adiga endeavoured to support the 
construction placed on the document by the 
Subordinate Judge, we are clear that the 
conclusion of the lower Appellate Court 
cannot be sustained. The word Vamsasthas 
in Exhibit A means descendants, that is, 
persons who would take the property in the 
usual oourse of law. It does not refer to 
the members of the family. The expression 
indicates an absolute gift of the property like 
the words ‘ from generation to generation.” 
One other matter relating to the construc- 
tion of the document may be disposed of be- 
fore dealing with the principal matter, and 
that is Mr. Adiga’s suggestion that the 
property was given not only to the 1st 
defendant, the mother, but also to her child- 
ren, We are unable to agree with this 
contention. The word "Vamsasthas” only 
means descendants in the ordinary oourse 
of law. We must, therefore, hold that the 



INDIAN OASES. 


783 


Vol. LV] 


VITTIPPA KUDVA V, DDRGAMMA. 

property was given absolutely to the 1st 
defendant: there oan be no doubt that she 
did alienate the property. The learned 
Vakil for the respondents argued that it 
was not an alienation of the whole of the 
property and that consequently this case 
was covered by the decision in Qrove v. 
Portal (3). The property which was not 
surrendered by the lady was given to the son 
in its entirety. The faot that it formed 
part of the property originally given to he^ 
under Exhibit A would not make the aliena- 
tion one of a part of the property. The 
decision in Grove v. Portal (3) and the case 
whioh it follows, Church v. Brown (4), have 
no application to this oase. Now, the ques- 
tion is whether by the alienation to the son, 
forfeiture bas been inourred. The rule of 
English law seems to be very clear upon 
this point. In Af * Eocharn v. Colton (5) where 
the property was leased to A, who trans- 
ferred it to B and B again re-transferred 
it to A, it was held that forfeiture was in- 
ourred, Lord Maonaghten points out that 
by tbe breaoh of a covenant in the lease, 
forfeiture was incurred and that the 
covenant in question applied to a re- 
assignment to the original lessees. In Far- 
lev v. Coppard (2) to whioh Mr. Sitarama 
Rao drew our attention, Mr. Justioe Willes 
points out that where the grant was made to 
two persons and one of them transferred 
his right to the other, forfeiture was inourred. 
That is an extreme oase. In Corporation of 
Bristol v. T \estcott (6) Jessel, M. R., expressed 
doubts as to the oorreotness of this deoision. 
But in Langton v. Henson (7), a later oase, 
the Court of Appeal re-affirmed the 
decision in Varley v. Coppard (2) and pointed 
out that the doubt thrown upon it in the 
dictum in Corporation of Bristol v. Westcott 

(6) was not good law. There is no Indian 
oase upon the question. The oase nearest 
to the present is tbe deoision of the Calcutta 
High Court in Lharani Kanta Lahiri v. 
Siba Sundari Debi (3). In that oase the 
property was given to a daughter to be 
held by her. She gave it to her adopted 

(4) '0808) 16 Yes. 268 at p. 268; 10 B.R. 74; 33 
E. B, 762. 

(6J (1902) A. C. 104; 7l L. J. P. 0. 20; 86 L. T. 
604 . 

($1 O JW) 12 Ch D. 461; 41 L. T. 117; 27 W. R. 841. 

(7) (1906) 92 L. T. 806. 

(8) 36 C. 1069; 8 0. L. J. 188 


son, and the question was whether by the 
alienation her right was lost and whether 
the grantor could resume the property. 
It was pointed out by the learned 
Judges that the right of resumption was 
expressly reserved by the grantor for the 
benefit of the grantee, and, therefore, for- 
feiture should be enforoed. Having regard 
to the English decisions we have referred 
to, it seems to us that if the English law 
is to be applied in this country, then the 
forfeiture clause must be enforoed and the 
plaintiff should be given a decree. It was 
argued by Mr. Adiga that when the Legis- 
lature of this oountry in seotion 16 of the 
Civil Courts Act and in other provisions of 
law speaks of the rules of eqaity, justice 
and good oonsoienoe, it is not the letter cf 
the English law that should be imported 
but some deduction whioh the Courts oan 
make out of the rules of English law. We 
are unable to ageee with the learned Vakil 
upon this point. If there is no provision 
in the Legislature of this country and if we 
are to apply the principles of justioe, equity 
and good oonsoienoe, we are not at liberty 
to whittle away the foroe of the rules of 
English law as proposed by eminent Judges 
and substitute for it something whioh, in our 
opinion, should be regarded as a rule of 
equity in this oountry. We think that if 
the rules of English law afford any ground 
for the application of the principles of 
equity, justioe and oonsoienoe, that should 
be applied mutatis mutandis, without pre- 
suming to deduoe a new rule from it, In 
this view we are obliged to hold that by 
Exhibit I, 1st defendant has forfeited her 
right to the property and that the plaintiff 
is entitled to reoover it from her and from 
her alienee. 

Plaintiff will get a decree for possession 
and for rent and for mesne profits at the 
rate provided in Exhibit A read with Ex- 
hibit B. He is not entitled to any oompen-' 
sation. Compensation will be given to 3rd 
defendant at the rate agreed upon by the 
Vakils in this Court, Rs, 126. Each party 
will bear his own oosts throughout. 

M. c. P. 

Decree varied. 
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CALCUTTA HIGH COURT. 

Appeal faOM Ohio n-l Decree No. 350 

of 1915. 

June 5, 1919. 

r resent : - Justice Sir Asutosh Mookerjee, 
Kt m and Mr. Justice PaDton. 
BARANASHI MAZUMDAR and others— 
Defen dan is — Appellants 

versus 

SUDARASAN DAS MAHANTA and 
hi OTTER — Plaintiffs— Respondent*. 

Hindu. Law— Endowment for worship of family deity 
— Sbebait, appointment of, by founder— Dedicated pro . 
perties, whether rest in deity or shebait— Right of 
appointment of shebait. 

Where a testator dedicates his immoveable pro- 
perties to the worship of his ancestral deity, and 
appoints a shebait of the endowment so created, 
the dedication of the properties is to the deity 
and not to the shebait. Consequently the title to 
the properties so endowed vests in the deity, and 
where such an endowment is of a recent date, the 
right of appointment to the office of shebait is 
vested in the founder or, in the absence of express 
provision to the contrary, his representatives, 
[p. 784, col. 2; p. 785, cols. 1 & 2.] 

Appeal from the decision of the Subordi- 
nate Judge, 4th Court cf 24-Pargannas, dated 
the 23rd June 1115. 

Babu Shilaprasanm Bhutto chary pa, for 

the Appellants. 

Babu Amulya Kumar Bhattacharjee (with 
him Babu Jogendra Narain Majumdar), for 
tbe Respondents. 

JUDGMENT. — This is an appeal by the 
representatives of the 3rd defendant in a 
suit instituted by the plaintiff for establish- 
ment of his right as Shebait to five shrines 
and for recovery of dedicated properties 
appurtenant thereto. There is also a claim 
for the reoovery of the personal properties 
of the deceased Mohunt, There were three 
defendants in the suit. The first is a nominee 
of the late Mohunt; the other two are the 
representatives of the founder of one of 
the shrines, namely, the shrine of Lakhshmi 
Janardan Jew Thakur. In the Court below, 
the plaintiff entered into a compromise 
with the 1st defendant in respeot of four 
of these shrines and a oonsent decree was 
made in his favour. There was, however, 
a contest between the plaintiff and the 
other defendants in respeot of the fifth shrine 
and a deoree has been made in favour of 
tbe plaintiff. On the present appeal, the 
controversy has been limited to the Sbebait- 


ebip of tbe properties of this shrine alone. 
There are really two points for considera- 
tion; namely, first, what is the nature of 
tbe endowment oreated by Gopal Chandra 
Majumdar on the 20th January 189C; and 
seoondly, what is the precise nature of the 
office of Sbebait in relation to-that endow- 
ment? The answer to these questions de- 
pends upon the construction of the Will 
of the founder. 

The testator states in the first place 
that his ancestral deity was Lakshmi 
Janardan Salgram in bis family dwelling 
house. He dedicates to the worship of the 
deity Lakshmi Janardan Salgram all his 
immoveable properties. He then proceeds 
to appoint a Shebait of the endowment so 
oreated. It is stated in the first place 
that Sarajudas Mohunt Babaji has been 
performing the aots of worship of the deity 
aod that the testator now appoints him to be 
the Shebait in future of the said deity. 
He then prooeeds to define the powers of 
the Shebait. The Shebait is to enjoy and 
hold possesion of the properties, to manage 
and protect them, to make collections of 
profits and to pay them as also to pay 
revenue to the Colleotorate. Upon these 
terms he is confirmed as Shebait. 

It is clear that the dedication of the 
properties is to tbe deity and not to the 
Sbebait. This is the plain meaning of the 
language used. But it is made dear beyond 
doubt by a sentence in the second para- 
graph of the Will, where provision is made 
for the maintenance of a lady Umasundari 
Debf; it is stated that the abovenamed 
Umasundari Debi is to be maintained from 
the “properties of the said deity,” that is, 
out of the income of the properties de- 
dicated to the deity. Consequently as re- 
gards the title to the properties there is 
no room for controversy. The title is 
vested in the ancestral family deity of the 
founder. 

As regards the Datura of the Shebais- 
ship, the Subordinate Judge, in several places 
in his judgment, haB spoken of 
Kaem.’ He has evidently misread the Will. 
The original expression is shebaitrupe 

kaem rahilen t whioh is accurately trans- 
lated by the Court translator by the 
phrase “he is confirmed as a Shebait. 
This signified that before the Will was 
exeouted, Sarajudas Mohunt had been 
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temporarily employed by tbe proprietor 
to perform tbe Shebs; and now that an 
endowment was oreated, he wa° permanently 
oon6rmed as tbe Shehait. His position 
thn« was that of a Shehait who was to 
hold the properties and to manage them 
for tbe benefit of the worship of the idol. 

The devolntion of the office cf Sbebait 
next requires consideration Tbe appellant has 
argued that the fonnder has made no express 
provision for that parpoce: and that 
as tbe endowment is of a qni*e recent 
date, affording no time for the growth of 
a usage or a oustom, the right of ap- 
pointment to the office of Shehait is ao- 
cording to the authorities vested in the 
founder or bis representative s. This con 
tention is supported by the decisions in Sital 
Das Baba.ii v. feitop (harder .''etna I), 
Kunjamani Dasi v. Nikun a Behnry Das (2\ 
which reviewed the earlier decisions on 
tbe eubjeot. The same v>ew is accepted 
as the well settled rule bv the J idieial 
Committe in the case of Pethuranosw <miar 
V. Meruswamiar (3). We may observe 
parenthetically that there is apparently a 
misprint in tbe judgment where the word 
‘grantee’ is used instead of tbe wrrd ‘‘grantor ” 
This is obvious from tbe earlier decision 
mentioned in the judgment in Rf.manothan 
Chelty v. Murugapra Cheity (4), wu'oh was 
oontiin ed by the Judical C ommittee in 
Raman othan Chetti v. Mutugoppa ChtUi (o). 

It is not neotssary for ns to consider 
whether tie 2nd and the 3rd defend- 
ants are the representatives of the founder. 
Although, on tbe evidence, we are not 
inolined to adopt tbe view teken hy tbe 9ub 
ordindte Judge, yet it is needless to deoide this 
question, for tbe reason that it is rot the 
oa*e of tbe plaintiff that be has been 
appointed Sbebait by the representa- 
tives of tbe original founder, whoever these 
persons may be His contention is that he 
has succeeded his Guru as Chela and that 


0) » Ind. Cas 4 OS; 11 C. L. J. 2. 

(2) 3* lnd Las 62-; 2 2 C. L. J. 4T4; 20 C. W. N. 
814 . 


(3) 43 Tnd. Cas 8C6 41 M. 29^ ; 45 I. A. 1; 27 C. 
L.J 231; 7 L. W. 22, 4 P L VV. 91; 3i M. L J. *30; 
16 A L. J. 1 3, 22 0. W. N. 457; 2J liom L. R. 5*4 
IP. C.). 

(4) 27 M 192; 13 M. L.J. 341. 

( R ! ! ‘9 M 283; 31 I. a. 139; 1 M. L. T. 327; 3 A L. 
J 707; 4 C;;L..l. 189; 16 M. L.J. 265; 8 Bom. L. fi. 
498; 10 0. W. N. 626 0\C.). 


be has been nominated a Sbebait in resneot 
of the other shrines. That undoubtedly 
does not constitute him the Sbebait in re- 
speot of the shrine in poit. Eyen if we 
assume for a moment that the right of 
nomination to the rffin 0 of Shehait was 
vested in the first Shehait, it is plain that 
the plaintiff has no title. If the r'vhfc 
of nomination was vested in the first She- 
bait, that right has been exercised in favour 
of the 1st defendant and not the plaintiff. 
Tlvs is deer from the Will of Samjudas 
Mohnnt. which was Px°cot°d by him on 
the 28 h February 1905 In tbe course 
of the argument addressed to us on behalf 
of the respondent, it was faintly contended 
that the right of nomination was invalidly 
excreted. It was suvo-osted, that so 

long as there *as a Chela, the Mohunt 
had no right to make an appointment to 
the c ffi ^e of Shehait and secondly that 
evpn if the Mohunt was at liberty to 
m“ ke the anpmVmon 1 , his choice was 
restricted to persons of his own sect. But 
there is no evideoce in sepnort of these 
propositions. On the n*her band, the 
statement of Sarajudas Mohunt, the Guru 
of the plaintiff, completely negatives this 
assertion. Sarajudas Mohunt stated he 
had succeeded, not as Chela, but on the 
strength of the nomination made hy the 
G urn; ard also gave ano’her in«tanoa where 
a simi'ar succession had taken place, namely, 
in the oa*e of Mohnnt Ajolhja Das. Iu 
the next place, his Giro states that he 
mido a nomination in favour of the 1st 
defendant in respeot of the disputed shrine 
and its properties, because the i fol was that 

of a hoase-holder and that with regard to 
an idol so established it was necessary 
that the * v hebait shooll he a house-holder. 

In the face of these assertions, it is 
impossible for os to at'aoh any weight 
to the argument that the act of the Mohunt 
was ultra virei. As we have said, however, 
it is not necessary for us to go into this 
part of the oase, because, in our opinion, 
upon the construction of the Will of the 
founder, it is plain that there was no deii. 
cation in favour of the plaintiff and that 
the first Mohnnt had no right to appoint 
his successors. Consequently, the right of 
appointment was vested in the founder’s 
family. As the plaintiff does not olaim to 

have been appointed Shebait by the founder 
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or his representatives, at the date of the 
institution of the suit he had no enforceable 
title. 

The resalt is that this appeal is allowed, 
and the decree of the Subordinate Judge set 
aside in respect of the disputed shrine; in 
other words, the deoree will stand, only 
in so far as it was made by oonsent be- 
tween the plaintiff and the 1st defendant. 
The plaintiff will pay the costs of the de- 
fendants both here and in the Court below. 

We desire toaddone observation as regards 
the mode in whioh examination of witnesses 
on commission was conducted. One of the 
witnesses — a man of 99 years of age — was 
harassed by questions in a manner whioh 
constituted an abuse of the privileges of the 
o oss-examining Pleader; ai.d we hope that a 
repetition of this incident w'll never occur. 
We asres tie Learirg-fee in this Court at 

R-.2C0. 

Ajpial allowed. 


PATNA HIGH COURT. 

Civil Revision No. 294 of 1918. 

March 14, 1919. 

Present : — Mr. Justice Roe and Mr. Justice 

Jwala Prasad. 

BHUBNESHWARI PRASAD and 
another — Petition ei s 
versus 

MOHAN LALL ind others — Opposite 

Party. 

Civil Procedure Code (Act V of 1908,), s. 115, O. 
VI f, r. 11 — Interlocutory order — Revision — Remedy , 
other , open— High Court, interference by — Order reject- 
ing plaint, whether open to revision. 

A High Court will not interfere, under section 
116 of the Civil Froccdure Code, with an interlocutory 
order when there is another remedy open to the 
party and no irremediable harm will be suffered by 
the interlocutory order. 

An order rejecting a plaint, being appealable, is 
not open to revision by a High Court. 

Application against the order, dated the 
10th December 1918, passsd by the 2nd Sub- 
Judge, Patna, in Title Suit No. 449 of 1917. 

Messrs. Kajendra Frasad and Shivesxcar 
Dayal, for the Petitioners. 

Mr. Oangadhar Das , for the Opposite 
Party. 


JUDGMENT. — Having regard to th e 
deoision in Chandramani Koer v. Basde 0 
Narain Singh (1), it is apparent that an 
appeal will lie against an order made re- 
jecting the plaint in this case. We see 
no reasoD, therefore, to interfere at this 
stage. It may be that in Bankey Bthari v. 
Bam Bahadur (2) a Divisional Bench of this 
Court interfered with an interlocutory order 
of this description, but generally the cursus 
curiie of the Calcutta High Court and of 
this Court has always been not to take 
action under seotion 115, when there is 
another oourse open and no irremediable 
harm can be suffered by the interlooutory 
order. The learned Subordinate Judge will 
no dcubt give the necessary extension of 
time for the filing of the deficit Court- 
fee. 

The application for revision is, therefore, 
rejeoted. 

Buie discharged. 

(1) 49 Ind. Cas. 442; 4 P. L. J. 57. 

(2) 44 Ind. C as. 891; 4 P. L. W. 18’; (1918) Pat. 
228; 4 P L. J. 191. 


MADRAS HIGH COURT. 

Appeal against Order No. 15 of 1919. 

Deoember 16, 1919. 

Present ; — Mr. Justioe OldSeld 
and Mr. Justice Seshagiri Aiyar. 

M. R. M. Y. L. FIRM of MADURA 
Represented ly Managing Mejjbja 

SOKKALINGA CHETTY — Defendant 

— Appellant 
• versus 

P. S. KRISHNASWAMI AYYAR — 

Plaintiff — Respondent. 

Civil Procedure Code (Act V of 1908,), s. 9^— ■ - 
Attachment before judgment — Damages, separate suit 
for, whether barred — Limitation Act (IX of 1908,), 
Sch. I, Arts. 29, 36, applicability of. 

A claim for compensation for wrongful attach- 
ment of property before judgment, made m ® 
counter-affidavit disputing the propriety of the 
attachment, and, therefore, at a stage at which the 
Court was not called ou to deal with it and could 
not legally have done so, is no bar to a separate 
suit for damages. Section 95 of the Civil Procedure 
Code operates as a bar to snoh a suit if the claim 
is made at the stage at whioh either of the con- 


VoL LV] 


INDIAN OASES. 



80KKALIKQA CHKTTY V, KRISHNA8W4MI AITAB. 

dition8 postulated by the sootion has boon fulfilled, 
but not otherwise, [p. 789, ool. 2.] 

A suit for damages on aooount of iujury to stock 
oaused by making an attachment beforo judgment 
must be brought within the period proscribed by 
Article 86 of Schedule I to the Limitation Act. 
[p. 760, col. l.j 

The period of limitation applicable to a suit for 
damages on acoouut of the salo of goods, attached 
before judgment, at a low price and injury to trade 
and reputation consequent on the attachment itself 
is contained in Article 29 of Schedule I to the 
Limitation Act. [p. 790, col. 1.] 

Appeal against the order of remand of 
the Distriot Court, Triohinopoly, dated 
the 1st of November 1918, in Appeal 
Suit No. 554 of 1917, preferred against 
the deorse of the Court of the Distriot 
Munsif, Ariyalur, in Original Suit No. 76 
of 1917. 

FACTS. — Sait for compensation for 
wrongful attaohment. The first Court dis- 
missed the suit as barred under Article 29, 
Limitation Aot, 1908. The lower Appel- 
late Court took a oontrary view and remaad- 
ed the suit. The present appeal was against 
the order of remand 

This appeal ooming on for hearing on 
the 2nd and 4th of April 1919, the Court 
delivered the following 

JUDGMENT. — In this Court the appeal 
has been based, inUr alia, on the ground 
that in view of the result of plaintiff’s 
olaim to damages in prior proceedings the 
suit, whether in time or not, must fail. 
Unfortunately the appeal was not resisted 
in the lower Appellate Court on this 
ground. But that is no obstaole to its 
being taken here. We propcs 9 to deal 
with it at onoe and, therefore, oall on the 
lower Appellate Court to submit a finding 
on the evidenoe on reoord on the second 
issue framed by the Distriot Munsif. 

Finding will be returned within one 
month after the re opening of the lower 
Appellate Court. Seven days are allowed 
for filing objections. 


In compliance with the order contained 
in the. above judgment, the Distriot Judge 
of Triohinopoly submitted the following 

FINDING.— This Court has been asked 
to submit a finding on the 2nd issue 
framed in the Court of first instanoe, vie,: 

Is the suit barred by ret judicata on aooount 
of the order in I. A. No. 18 of 1915 


in Original Suit No. 558 of 1914 on the file 
of the Distriot Munsif’s Court of MaduraP” 
2. The Distriot Munsif that framad the 
issue himself points out that this issue is 
not oorreotly framed, that there is no 
question of res judicata in the oase and 
that the is?ue ought to be amended into 
Whether the suit is barred by reason of 
the provisions of section 95 of the Code 
of Civil Procedure.” The defendant-re- 
spondent (now appellant in the High Court) 
instituted as against the plaintiff-appellant 
(now respondent in the High Court) Original 
Suit No. 558 of 1914 on the file of the Distriot 
Munsif’s Court of Madura and attached 
before judgment in that suit the moveable 
properties in the shop of the plaintiff- 
appellant. The plaintiff-appellant in his 
oounteraffidavit as against that petition for 
attaohment before judgment staled that the 
said attaohment before judgment was taken 
out with a view to put him to disgraoe 
ard loss and that it is but just and ne- 
cessary to dismiss that petition for attaoh- 
ment before judgment and to order pay- 
ment of compensation to him to the extent 
of Rs. 1,0C0 from out of the amount then 
in deposit in the Court in oonneotion with 
that suit. Beyond this statement in the 
affidavit, the plaintiff-appellant presented 
no application under section 95 of the 
Code of Civil Procedure for the award 
of any oompensation to him, in oase it 
appeared to that Court that the attaoh- 
ment before judgment was applied for on 
insufficient grounds, or in oase the suit of 
the defendant respondent failed aud it 
appeared to the Court that there was no 
reasonable or probable ground for instituting 
snob a suit. On the petition for attaohment 
before judgment, the Distriot Munsif of 
Madura passed the only order that the 
order of attaohment is made absolute. He 
did not, however, say whether any oom- 
pensation is awarded or not. It is on 
these facts that the present plea of res 
judicata or plea under seotion 95, Civil 
Procedure Code, in bar of the present suit 
is attempted to be put forward. 

3. The learned Vakil for the defendant- 
respondent argued on the 1st sentence in 
the judgment of the High Court that the 
High Court has held that in view of the 
result of the plaintiff’s olaim to damages 
in the prior proceedings in the Distriot 
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Munsif’s Conrt of Madnra, this suit, whether 
in time or not, must fail, and that this 
Court is precluded from holding to the 
oontrary. This argument is ns ingenious 
as it is aboard. The learned Vakil birnself 
was unable to explain why the High 
Court called for a finding on the issue in 
oa°e the High Court has deeidpd that, in 
view of the resalt tf the plaintiff’s olaim 
to damages in the prior proceedings, this 
suit., whether in time or not, must fail. 
It is clear that in the opening 6entenoe 
of thp judgment of the High Court, their 
Lordships were only stating the contention 
of the defendant appellant before them and 
were not statirg their decision on the 
issue sent down for finding to this Court. 

4 In Original Suit No 558 of 1914 
on the file of the Diet riot Munsif’s Court 
of Madura, there was no application by 
the defendart therein, who is now the 
pMrtiff-aprellant in this Court, under seotion 
95 of the « ode of Civil Procedure. A 
mere statement, in a counter s fladavit cannot 
amount to an application under the Code 
of Civil Procedure. It is only a regular 
appl ; oation under section 95, danse (l > % 
of the Code of Civil Procedure that will 
give jurisdiction to the Court to pass an 
order determining sooh application so 88 
to bar any suit for compensation in respeot 
of the attachment before judgment. In 
the oase reported as ^ubr.iya Dacay v. 
Venkotnrnmn Aiynr *1) relied on by the 
learned Vakil for the defendant respondent, 
there was a regular oount* r-petition praying 
for the award of compensation, even though 
there was no further application for t‘ e 
award of compensation. Thtra is no suoh 
counter petition in this oase. 

5. It was again contended for the defend- 
ant-respoi dent that UDder the ( ivil Pro- 
cedure Code of 1882 an order awarding com- 
pensation was alone a bar to a subsequent 
suit for compensation in respeot of attach- 
ment before judgment, that under the preeent 
Code any order determining aoy application 
under seotion 95, Civil Procedure t ode, was a 
bar to any suit for compensation in respeot 
of attaobment before judgment, that even in 
oases in which the compensation was refused, 
the present Civil Procedure Code barred aDy 

(1) 32 Ind. Cas. 592; 3 L. W. £0; (1916; 1 M. W. N. 
76. 


subsequent suit for compensation in respect 
of attachment before judgment by enacting 
that any order determining aDy such applica- 
tions shall bar any suit for compensation, ” 
that an order under seotion 95, Civil Pro- 
cedure Code, whether awarding compensation 
or not, was made appealable under seotion 
104 n f the Civil Procedure Code and beoame 
final in the absence of an appeal, that the 
order in this case making the attachment 
absolute after the perusal of the counter- 
affidavit, in which the objections to the 
attachment before judgment were taken 
ami a olaim for compensation in respeot of 
it made as being just and necessary, is an 
order refusing compensation under section 
95 of che Civil Procedure Code and that 
suoh an order, not having been appealed 
against, beoame final as batween the parties 
and operates in bar of the present suit 
for compensation in respeot of that attach* 
ment before judgment. 1 am unable to 
foll»w this argument or to se9 how the 
change of wo ding from the old Code to the 
Dew has anything to do with the decision 
of the question now bef ire the Court. The 
argument omits to take note of the funda- 
mental rfqiisite for an order under clause 
2 of seotioo 95 of the Code of Civil 
Procedure, which alrme can bar ADy suit 
for compensation in the shape of an applica- 
tion for the award of compensation under sec- 
tion 95, clause 1 of the Civil Procedure Code. 
Without an application by the defendant for 
compensation under section 95, clause 1 of the 
Civil Procedure Code, the Court oaDnot deter- 
mine any question of suoh an application. Ac 
there was no suoh application in this oase, 
an order of (’curt passed on the application for 
attachment before judgment oannofc by itself 
amount to any determination of toe olaim for 
compensation or even a determination of the 
question of the attachment having beeD applied 
for on sufficient or insufficient grounds or of 
the question as to whether the suit failed and 
there was no reasonable or probable ground 

for iDSthutiDg it. As a matter of practice 

the Courts in the Muffasal do not o mdder 
the request for compensation contained in 
counter affidavits without a regular petition 
for the same, and do not determine even 
the question whether the attachments be- 
fore judgment were applied for on suffident 
or insufficient grounds when making an order 
confirming an attachment before judgment 
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usually issued ex parte without notice to the 
defendant. The question whether the plaint- 
iff-appellant was entitled to any compensation 
or not would cot have been even present 
to the mind of the District Munsif in this 
oase. The order made by him cannot, there- 
fore, amount to a refusal to grant the 
compensation olaimed in the oounter affilavit. 

It is not unusual t<> find order* by the 
Muffassal Courts to the effect that the 
attachment is made absolute and that the 
defendant may apply for oompenwion if 
he is so advised. 

6. I have, therefore, no hesitation in 
agreeing with the Distriot Munsif and in 
finding that the order making the attach- 
ment absolute in Original Suit Ni 553 of 
1914 on the file of the Di-tnit Munsif's 
Cc urt of Madura does not operate in any 
manner as a bar to this suit either 
under section 95 of the C 'de of Civil Pro- 
cedure or by any rule of res judicata. 

This second appeal oame on for hearing 
on the 10th of D-*oember 1 1 9, after 
the return of the finding of the lower 
Appellate Court upon the nsue referred io 
by this Court fir trial. 

Mr. 0% V. Ananthakrishna Aiyar, for the 
Appellant. — The suit is clearly hair d. Ar i la 
29 of the Limitation Aot applies: t-en Vlultan 
Chand a onyalai v. Bank of Mod as (tf). 
Damara'u Ncrasimha Rao v. Tu din da 
Qangara u (3) adopts the sam* v e 
Man >vi-ra.nan v. & vnilnn Koyu (4) i«kes 
a different view. Bat se*- Mu ug sa Mu l Ih.r 
V. Ji4t< rnm Davy (5). Ariiole 2.- appl es to all 
oases or wrongful sezare generally. The 
CalcmtH view is also the same: Vj adr«s >"team 
Nuvigct cn Oo.Ltd. v. ShaHmar Wt.rks Ltd , (6). 
See also Ramowfamy Iyengar v. Vtnkotu 
tanjeri Chetty (7). 

v SKsHiO.Ri Aiyar, J., referred to Kotcuri 
Basw.readi v. Ntdumoori hamoyya (a).] 

Stooi dJy, the order on tie application 
fcr or mpem-aticn is oonolneive and do 
6uit lies. See eeotion 95. Under the old 

(2) 27 M. 346. 

(3) hi M 4<lj 4 M. L. T. 271; 18 M. L. J. 6P0. 

(41 19 M. 80 a M. L. J. 11. 

(5; 23 M 621 at p. 626. 

28 lid ‘as 463; 42 C. 85 at p 109. 

(7-1 lud ‘as 40- ; 10 M L T i-i. 

• (►) 3b Jnd i as. 44 e j 40 M. T- 'i 31 M. L. J 301; 

2 M. W. N. 207; 4 L. W. <00; 20 M.L. T. 353. 

t » 
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Code, the words w9re "an award of 
compensation.” The present words are 
‘an order determining such aDnlioatior,” 
which may be granted or dipnjisped. 

Mr. I‘. Nagnbhushanam , for the Respondent. 
— The relief olaimed doe9 r.ot lari wimm the 
Boope of Article 29 The wrong in, u, pi ai^ed 
of arose by the institution or u euu rnd 
not merely by the wrcngfnl ttii»oniiiouC. 

Oldfiuld, J. — What is the damage that 
you sustained ? Your oase is that the suit is 
malicious. J 

Yes. 

Mr. 0. V. Ananthakrishna Aiyar , in reply. 

No suit lies for compensation in such a case 
in the absenoe of an undertaking to pay 
com pi n -at ion S«« irhit Mil' v. Balieo 
Ahir »> ), Quartz Hill t'ons lid lei Gold Min ng 
Co v Eyre { iOi, Clerk ann L i.cnell on Toits, 
pace 0 » I ; Sain ond on Tuns, 4 7. See also 
Mohim Mohan Mi* er v. Su^ndra Swain tir.gh 
( 1 1 ), Bislun >nigh v. Wy tt fi2). It is 
d ffienlt to say whether even proof of aotaal 
damage will suffice. 

In the present oase, ere ‘ion 95, Civil 
Procedure Code, condones the matter. 
The order pa c sed on the application - for 
compensation is conclusive. 

lSe h*oik 1 A iy«r, J. — The . evideuoe does 
Dot show that the order was passed on ali the 
matters in suit.] 

J C DO \1 E ^ T. — We aooept the finding that 
plainnti’o olaim to damage- i i the prior pro- 
net dir ge does not disable him from suing. 

It is a n ffi ient reason for doing so that the 
oLim was Dot mane, as eeotion 95, Civ 1 
Pno dure Code, rrquirep, at the stage at 
whioh either of toe conditions postulated by 
that eeotion had bfen fulfilhd, but in an 
anomalous manner not contemplated by law 
in an application at the close of plaintiff’s 
counter &ffi iavifc disputing the proprieiy of 
the attachment before judgment and there- 
fore, at a stage at whioh the Conri was 
not called on to deal with it and oould not 
legally have doLe sc. 

(9> 6 Ind. Cas 124. 

(0 1*8" II Q 13. D. 674 at p. 690; 52 L. J. Q. B. 

488; 49 L. T. 249. W. K. 668. 

1 1 • » *26 Ind Cas 296; 18 C. W. N. 1189; 42 C. 650- 
210. L. J. 18 

( 12 ; 11 ind. Cas. 729; 14 C. L. J. 515; 16 C. W. N. 
540. 
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Tbe appeal is tben argued with reference 
to limitation, plaintiff contending for tbe 
application of Article 36 or 49, Schedule I, 
Limitation Act, and defendant for Article 
29. In the lower Courts it does not seem 
to have been noticed that damages were 
claimed under two headings, firstly, on 
aooount of injury to plaintiff’s stook in trade 
caused by tbe persons who made tbe at- 
tachment before judgment treading on it. 
and, secondly, on account of the sale of the 
goods attached by tbe Court at a low price 
and the injury to bis Irade and reputation 
consequent on the attachment itself. The 
former cause of action is dearly oovered 
by Article 36 and only tbe latter calls 
for further disoussion. Artiole 49 may be 
dismissed from consideration at once, since 
this portion of the suit is not for specific 
moveable property or compensation for its 
conversion or for injury to it inflicted by the 
defendant. 

The foundation of tbe claim is in fact 
that defendant procured a seizure of the 
property under a perfectly legal process, 
but by misrepresentations to the Courf; 
and the question is whether this seizure 
should be regarded as wrongful, because it 
was obtained ty misrepresentation, and 
Article 29 should be applied, or whether 
the misrepresentation should be regarded 
as the tort oomplained of with reference to 
Artiole 36, Artiole 29 being restricted 
to oases in whioh the seizure is intrinsically 
wrongful, as for instance when it is made 
without jurisdiction. The lower Appellate 
Court has taken the former view, relying 
on Manaiikraman v. Avisilan Koya (4', and 
that case has never been overruled and 
was distinguished in the first of the series 
of oases relied on by defendant on the ground 
indicated above. In each of these oases, 
Murvgesa Muclaliar v. Jattaram Daty (5), 
Multan Ohand Kanyalal v. Bonk of Madras 
(2), Damaraju haratimha Rao v. Thadincda 
Qar.gara'jti (3), Pandin Yeeramma v. Manda • 
vilt Subba Rao (IS) and Ram Narctn v, 
TJmrco Singh (14), the plaintiff, whose 
property was in question, was a stranger 
to the proceedings, in whioh the legal process 
had issued, and, if they contain some ex- 
pressions consistent with the present defend 
ant’s contention, that may be because the argu- 

(13) 36 Ind. Cas.96; 31 M.L. J. 267- 

(U) 29 A. 616; A W. N, (1907) 194; 4 A- b. J. 648. 


ment did not relate to it, but to other points, 
such as the meaning of "seizure” or the date 
on whioh the oause of action under Article 
29 arose. Reference has also been made to 
Madras Steam Navigation Oo. Ltd. v. 
Shalimar Works Ltd. (6), but the portion of 
the judgment dealing with limitation was 
obiter and proceeded, it is to be presumed, 
on the plaint allegation that the seizure 
was made without jurisdiction. In these 
oiroumotanoes there is no reason for regard* 
ing the authority of Mamvikraman v. 
Avisilan Koya (4) as impaired or for 
dissent from the lower Appellate Court’s 
decision. 

The appeal against order is dismissed, 
exoept as regards the claim to damages 
on aooount of injury to plaintiff’s stook in 
trade in the course of the attachment, 
Ab regards it the appeal is allowed, the 
decision cf the lower Courts being set aside 
and the suit being remanded to the 
Dislriot Munsif for re admission and disposal 
with reference to this part of the claim 
in the light of the foregoing. The Dis- 
trict Munsif will provide for costs in all 
Courts, whioh should follow the resQlt 
of each part of tbe claim, in his deoree. 

M. c. p. 

Appeal allowed in part ; 

Suit remanded. 


CALCUTTA HIGH COURT. 
Appeal from Appellate Dicbee No. 414 

of 1915. 

December 18, 1916. 

Present: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Newbould. 
UPENDRA NATH GHOSE and others— 

Pluntiffs — Appellants 
venue 

DWARKA NATH BISWAS and anotbbr— 
Defendants — Respondents. 

Bengal Tenancy Act (VIII B C. of 1*8*), s. 60 (2) 
— Presumption — Rent, ichen enhanceable — Kabuliyafc 
stipulating for enhancement of rent, effect of. 

Although there is a presumption under section 60 
( 2 ' of the Bengal Tenancy Act arising from the 
payment of rent at the same rate for more than 20 
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years in favour of a tenant against onhanooraent, 
yet in the presenoe of a kabuliyat executed by the 
predecessor in-intorest of the touant stipulating for 
the payment of enhanced rent, the rent is enhance- 
able, the kabuliyat being considered either as anew 
oontraot under whioh the tenant agreed to pay 
onhanced rent or as a contract containing recitals 
of. the incidents of the tenancy which ^vas in 
existence from before. 

Appeal against the decree of the Spaoial 
Judge, Faridpur, dated the 15th December 
1914, reversing that of the Assistant 
Settlement Offiier, Faridpur, dated the 
13th July 1914. 

Bahn Amarendra Nath Bose for the Appel- 
lants. 

Baba Priyi Sankar Majumlar , for the Res- 
pondents. 

JUDGMENT. — Defendants Nos. 1 and 3, 
who purchased the tenure in suit from 
defendant No. 4, appear to have paid rent 
for about 37 years and the rent was asoept- 
ed from them. Plaintiff, therefore, is not 
entitled to obtain khas possession of the 
tenure as his right to do so is barred by 
limitation. That being so, the plaintiff 
cannot ignore the right of defendants Nos. 
1 and 3 who were entered in the Record 
of Rights as tenants. We do not see, how- 
ever, why the plaintiff should not get a 
decree for rent at the enhanced rate of 
R*. 90 odd. It is true there is a presumption 
under seoti in 50 (2) of the Bengal Tenancy 
Aot arising from the payment of rent at the 
same rate for more than twenty years; but the 
plaintiff has produced a Kabuliyat of the year 
1840, executed by the predecessor- in-interest 
of the defendant No. 4 —the vendor of 
defsndants Nos. 1 and 3. There is an 
express stipulation in the Kabuliyat that the 
tenants would pay enhanced rent according 
to the Pargana rate. The Kabuliyat may 
be considered either as a new oontraot 
under whioh the tenants agreed to pay 
enhanced rent, or as a oontraot containing 
recitals of the incidents of the tenancy 
whioh was in existence from before. In 
either view of the matter it shows that 
the rent was enharseable. That being so, 
the enhancement allowed by the Court of 
first instance will stand; and to that extent 
only the decree of the Court of first instance 
is varied. 

The result is that the decree of the 
lower Appellate Court is set aside and the 
depree of the Court of first instance affirm? 


el with respsat to the amount of rent 
payable by the defendants. The entry 
of the names of defendants Nos. I and 3 
in the Record of Rights will stand. Under 
the circumstances of the oase, we direct 
that eaoh party do bear its own oosts in! all 
the Courts. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal from the Upper Burma Jodicial 
Commissioner’s Court. 

Met 22, 1919. 

Present : — Visoount Haldane, Lord Back- 
master, and Lord Dunedin. 

MA HNIT and others— Appellants 

versus 

MAUNG PO PU — Respondent. 

Trawler of Property Act (IV of 1882,), 6. 55 — Sale 
— Title-deeds, delivery of — Purchaser, right of, to obtain 
title-deeds— Conveyance, tender of, whether necessary. 

- Under section 65 of the Transfer of Property Act 
a purchaser is bound to tender a conveyance to tho 
vendor for execution and until suoh tender is made 
or waived, the purchaser has no right to obtain the 
title-deeds as the accompaniment of the transferred 
title, [p. 792, col. 1.] 

Appeal from a judgment and decree cf 
the Additional Judge of the Judioiil Com- 
missioner’s Court, Upper Barma, dated the 
8th March 1917, reversing a judgment 
and decree of the District Judge, Magwe, 
dated the 23rd September 1913. 

FACTS appear from the judgment. 

Sir W. Qarth , K. 0 , for the Appellants.— 
Section 55 of the Transfer of Property Aot, 
1882, imposes a duty on the purchaser to 
tender a conveyance to the vendor for exe- 
cution. Until that is done, the purchaser 
has no right to obtain the title-deeds. 
There is no evidence here that such a tender 
was made by the purchaser or that the 
vendor waived suoh performance. At any 
rate the purchaser oannot claim the title- 
deeds until be has paid the price, and the 
vendor would be justified in refusing to hand 
over the deeds until payment. The giving 
of promissory note oannot by itself amount to 
payment, 
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SirjEr/e Rtchardsi with him Mr. J Y .Parikh), 
for the Respondent, — Tne promissory note is 
security for payment. On a true construc- 
tion of the contract the appellant should 
have transferred the well. As he did not 
do so, there was a continuous breach. Thus 
there was no consideration for the pro* 
mi?sory note. There are concurrent find* 
iDga of fact that the title-deeds were 
refused. 

Mr. Parikh, followed. 

Sir W. Garth was not heard in reply. 

JUDGMENT. 

Viscount Halu-ne. — On the 20th October 
191 U Lu Gale, the father of the appellants, 
who sue as his legal representatives, entered 
into a written agreement to sell an oil well 
in Upper Burma to the respondent for 
Rs 45,000, of which Rs. 10. 1 00 were to be 
paid when the agreement was executed, and 
the balanoe of Rs. 35,000 within 45 days The 
purchaser was to exeoute a deed of snle, 
and the vendor wa« also to execute and to 
register the deed. O i the 4th D^oember 
followir g the purchaser gave a promissory 
note for Rs 3o 0 .0, • he balance of rupees, « i 1 h 
interest at on" rupee per cent, per momh 
till paytm n , and t he v< ndor signed a receipt 
acknowledging receipt of the price in full. 
The purchaser Inter or, on the , 0 h Nov m er 
1910, signed another promissory note in 
favour of'he appellants, the v : ndor having 
died jast before, by which he promised to pay 
tb»m Rs. l,05u, with interest also at the 
rate tf one rupee per cent, per month. This 
eura represented interest unpaid unoer 
the first promissory note. The le-pondent 
afterwards paid interest for five months to 
the appellants, and sinoe then he has paid 
nothing. 

The action out of whioh this appeal arises 
was brought by the appellants against the 
respondent to reoover the sums due under 
the two promissory notes with interest, the 
total amount claimed beiDg R*. 42,8 <9-8*0. 
The question whioh now arises is whether 
thd respondent can deolioe to pay this, on 
the ground that he has been prevented 
from obtaining possession of the title-deeds 
to the well, because U Lu Gale refased to 
hand them over until the money due under 
the first note was paid, F om tHe evidence 
and the findings of face in toe toirts 
below it appears that the puroha&er did, 


while the money so due remained unpaid, 
try to get the title-deeds from the vendor 
in order that he might ffTeot a re sale. 
The vender obieoted to hand them over, 
the puroba=e not having been completed. 
It does not anpear that the purchaser at 
any time ter dared a conveyance, whioh is 
the preliminary to registration. 

The Judge of the District Court, who 
tried the oase, held that the vendor was 
within his rights in thus refusing to band 
over tie title-deeds, and gave judgment 
for the appellants. This judgment was 
reversed by the Judge who heard the 
appeal to the Court of tbe Judicial Com- 
missioner of Upper Burma. He took the 
view that the prem ssory Dote of the 4th 
December 1909, followed by the receipt 
already referred t^, effected a novation and 
put the purchaser in the same position 
as if he bad actually paid tbe 
full price. He was, therefore, entitled to 
claim the title deeds. He accordingly held 
that the contract had been broken by the 
Vfnior, and that it was at an end, with 
the result, that there bai been fiilure of the 
consideration f^r w iich the promissory mtes 
were giv n: and CDat they could not be en- 
forced. 

With this conclusion their Lordships find 
themselves unable to agree. There was no 
deft-Lioe to the action for the amount due 
under tbe no es, unless the purchaser could 
establish a counter olaim to set aside tbe 
main contract on the ground that the 
vendor had broken it by refusing to hand 
over the deeds. Bui the duty of tbe 
purchaser, having regard to the analogy 
of what is laid down by section 55 of the 
Ind'an Transfer of Property Act, 1882, 
whioo is treated as defining what ought 
to be the practioe in Upper Earma, was to 
tender a conveyance, and he would then, 
and not before such a tender was either 
made or waived, have the right to the 
deeds as the accompaniment of the trans* 
ferred title. Toere is no evidence that the 
purchaser in this case ever tendered aoy 
conveyance or a-ked tor a change in the 
regiscer. Probably all he thought of was 
how, at a time when oil wells we r e fetch- 
ing a higher price than they did later oo, 
to g«t deeds which would show a poas ble 
purchaser from himself that he had an actual 
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title to a well. Whether the Judge of 
appeal was right in treating the reoeipt, 
giveD on the 4th December 1909 with the 
fiiefc promissory note in exchange for 
which it was signed, as having eff^ot*d a 
novation, is a qae9tion which may require 
consideration. Bat even if it were answered 
affirmatively, it is far from dear that the 
pnrohaser omld have oounter olaimed against 
the vendor for rescission, without being ready 
to pay the amount doe under the 
note. It is, however, enough for the 
deoision of this appeal to * ay that their 
Lordships agree with the Judge cf Bret 
instance that there was no r : ght to obtain the 
deeds withoat first tendering a conveyance. 

Their Lordships do not attaoh importance 
to the suggestion that the appellants are 
not striotly shown to be the leg*l reo r e- 
sentatives of the vendor. Any diffijulty 
in this respect could obviously be cured by 
amendment, and the learned Counsel for the 
respondent have wisely abstained from 
pressing a point which oould only add to the 
o )8t of this litigation. 

The only other observation which their 
Lordships desire to make is that there 
appears to have been muoh delay in dis- 
posing of the appeal to the Court of the 
Judicial Commissioner. The judgment of 
the District Judge was given on the 23rd 
September 1913. The case wa9 not heard 
in the Court of Appeal until the 8th March 
Id) 7, although the appeal to that Court 
was presented on the 24th November 1913. 
The diary of the Court of the Jndioial 
Commissioner disoloses a series of post- 
ponements, some of which were due to 
the apparent inability of the Cjnrt to sit 
for the hearing of the case. Their Lord- 
ships think that so great a delay in disposing 
of the appeal should have been avoided if 
possible. 

Tney will humbly advise His Majesty that 
the judgment of the Court of the Jndioial 
Commissioner should be reversed and that of 
the District Judge restored. The respondent 
will pay the costs of this appsal, ani of the 
appeal to the Court of the Judicial Commis- 
sioner. 

Appexl allowed. 

Solicitor for the Appellant. — Mr. Edward 
Dalgado. 

Solicitors for the Respondent. — Messrs. T. 
lx. Wilton Oo . 


PRIVY COUNCIL. 

Appeal from the Upper Burma Judicial 
C oMjjia.MQNKK’s Court, 

October 28, 1U19. 

Present: — Lird Atkinson, Lord Phillimore, 
bir John Edge and Mr. Ameer Ali. 

MA HNIT anu others — Plaintiffs — 

Appellants 

V6 T SU8 

HASHIMEBRAHl.vl METER and another 

— DeFaN AnTs — R^PONDiCN >S. 

Contract .4<"t (IX oj lf»7‘V, s. 1> — Minor , contract 
by , whether void or merely voidable —Capacity to 
contract — Counter-claim , whether can be preferred by 
person not patty to suit — Procedure. 

Under the Contract Act, whore a minor purports 
to contract his alleged contract is void and not 
merely voidable: ho is a person who is not competent 
to contract, [p 7»7, col. 2 J 

A counter claim in a suit can only be made by a 
person who is a defendant to the suit, ^p. 797, col. 2.] 

Appeal from a deoree of the Jndioial 
Commissioner’s Court, Upper Burma, 
affirming a deoree of the District Court, 
Mag we. 

F ACTS of the case will appear from 
their Lirdships’ judgment. The appellants 
sued Ali Hishim Meter and Fatima B ' bi 
on a promissory note purporting to be 
signed by (a) Fatima Bibi as guardian for 
Ali Hashim Meter, (6) Ahmed Midari. The 
promissory note was alleged in the plaint to 
have been given as part payment of the 
price of an oil well. Ahmed Madari 
o 'unrerclairaed for money alrrady paid for 
this oil well, alleging that the plaintiffs 
had failed to oonvey it as promised. Tr e 
trial Judge dismissed the suit on the 
ground of failure to oony-y and conse- 
quent want of consideration for the pro note; 
he decreed the oounter claim. An appeal to 
the Judicial Commissioner of Upper Burma 
was dismissed. Hence the present appeal. 

Sir IF. Garth K. C. and Mr. J. K. Ray, for 
the Appellants, submitted that the appellants 
were Dot to blame for the failure to oonvey. 
The duty of the purchase, having regard to 
the analogy of seotion 55 of the Transfer of 
Property Aot, 1882, which is treated as defin- 
ing what ought to be the practice in Upper 
Borma, was to tender a conveyance. 

MaUnxtv. Maung Ho Hu (l). 

(l»6>Ind Cas. 791; II L W 253; 3 31 C. L. J. 
87; (1920, M W. M. 17tJ; 2 U. P. h. R. (P. C.) 41; 27 
M. L. T. 139 (P. 0.). 
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They have not done this, and till they 
have so done there was no duty to con- 
vey. For the same reason the counter claim 

must fail. The proceedings were irregu- 
lar and as Madari was not a party, his 
counter olaim could not in any event suc- 
ceed; but we submit he should pay the 

oosts ; he haB accepted the position and 

must be dealt with on that footing. 

Mr. Keriutorthii Brown , for the Respondents. 
— The aotion must fail. The signatures were 
admittedly made by Madari. He says he 
holds Fatima Bibi’s power-of attornfy, 
but the power is not proved. Anyhow, 
Fatima’s signature was as guardian, and 
it was not within the power of a guar- 
dian to pledge the credit of the infant. 

As to our failure to tender a convey- 
ance, it would be faroioal to tender one to 
a man who has no title and oannot oonvey. 

[Sir Jobn Edge. — The faotof the well be- 
ing in another man’s name is no proof 
whatever that Fo Ya had no title.] 

[Lord Phillimorb. — You have to ask him 
to get in the title: you haven’t done bo. 
You never gave notioe.] 

[Sir John Edje. — If a vendor refuses to 
convey that is another thing.] 

The counter olaim is provided foe by 
Order VIII, rule 6. The objection now raised 
is met by section 99 of the Civil Prooe- 
dure Code, 1903. Our attention has never 
before been directed to this point, there 
might be fresh evidenoe whioh would 
dispose of it. 

[Sir John Edge.— Is this a set eff or a 

oounter-olaim?] 

A counter-claim. 

[Sir John Edge. — There is no section in the 
Civil Procedure Code which authorises 
suoh a oounter-olaim. Your olaim has 
been put forward in an illegal way — a 
way not authorised by law ] 

Then I submit that all the proceedings 
on the counter claim should be set aside. 
It is possible that further proceedings 
might be taken on it successfully. The 
various questions which have been* half 
argued should be left open. 

As to oosts, I submit the course taken 
in the Courts below should be considered. 
The infants anyhow have a right to oo9ts. 

Sir W. Qarth, in reply. — I oannot contend 
that the suit as it stands was rightly 
framed, Madari was allowed to put in 


his counter claim and deposed that he was 
the only person responsible. 

[Lord Philli hors. — The minor could not 
make the pro-note: the woman didn’t make 

it.] 

These points were not taken in the Courts 
below. Both parties are in fault, and the 
suit and counter olaim must both go; but 
anyhow we are entitled to oosts against 
Madari. 

[Mr. Ameer Alt. — B ut he was not a party.] 

JUDGMENT. 

Sir John Edge,— This is an appeal from 
a decree, dated the 16th August 1916, 
of the Additional Judge of the Court of 
the Judicial Commissioner, Upper Barma, 
whioh affirmed a decree, dated the 10th 
August 1912, of the Additional Judge of 
the District Court of Magwa. Maung Po 
Ya and his wife Ma Hoit were originally 
the plaintiffs in the suit in whioh this 
appeal arises. Mauog Po Ya has died, 
and Ma Hnit on her own behalf and as his 
legal representative his brought this 
appeal. 

Maung Po Ya on the 24th Maroh 1909, 
by an agreement in writing, contracted to 
sell to Hamed Ebrahim Madari an oil well 
No. 2076, at Natsin Qiarter, Twingon, for 
Ra; 40,000, of whioh Rs. 5,000 were paid 
as earnest money, Rs. 15,000 were to le 
paid at the expiration of 45 days from 
the date of the agreement, and at the 
expiration of suoh 45 days for the balanoe 
of Rs. 20,000 and interest tbereor, 
Madari was to re mortgage for a term of 
six months to Po Ya two oil wells as 
security. The earnest money and the 
Rs. 15,000 were paid by Madari to Po 
Ya, and it was subsequently arranged 
between the parties that instead of the 
mortgage Madari should give to Po Ya a 
promissory note for Rs. 20.000 and interest 
thereon. In pursnanoe of that arrange- 
ment, Madari on the 7 th May 1909 gave 
to Po Ya and Ma Hnit the following pro- 
missory note: — 

‘ YenangyjQDg. 

"The 7th May, 1909. 

"The 4th Waning of Kason, 1271. 

"Ra. 20,000. 

"Ou demand we the undersigned All 
Hashim Meter and guardian, Fatima Bibi, 
do hereby promise to pay to TwiDZ* Ko 
Po Ya and Ma Hnit or order the euui of 
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Rs, 20,000 (twenty thousand ) with interest 
ot Re. 1 per oent, per mensem. 

M "Fatima Bib i, 

Guardian of Ali Hashim Meter 
Ahmad Madari.” 

It is stated in the appellants’ oase, and 
may possibly be the faot, that Maung Po 
Ya and his wife Ma Hnit were the owners 
of the oil well, but if they were, their 
legal title to the well was incomplete until 
after this suit had been instituted. Fatima 
Bibi, who is one of the respondents to 
this appeal, is the wife of Hamed Ebra- 
him Madari, and is stated in the respon- 
dents’ oase to have been a minor at the 
date of the note Ali Hashim Meter is a 
nephew of Hamed Ebrahim Madari, and 
was a minor at the date of the promissory 
note. He is represented in this appeal 
by Hashim Ebrahim Meter, who is des- 
oribed as the guardian of Ali Hashim 
Meter, but their Lordships do not koow 
whether or not Hashim Ebrahim Meter 
is the legally appointed guardian of Ali 
Hashim Meter. Their Lordships have 
been informed by Counsel that Abmsd 
Madari, who signed the promissory note, 
is Hamed Ebrahim Madari. Hashim 
Ebrahim Madari may be, and possibly is, 
Hamed Ebrahim Madari. 

It is stated in the appellants’ oase that 
the promissory note was executed by 
Hashim (Hamed) Ebrahim Madari in the 
Benami names of Ali Hashim Mater and 
Fatima Bibi. In a oounter-olaim, whioh 
will be again referred tr, Hamed Ebrahim 
Madari alleged that he in the names of 
Ali Hashim Meter and Fatima Bibi had 
purobased the oil well from MauDg Po Ya. 
However that may have been, the names 
of Ali Hashim Meter and Fatima Bibi 
do not ooonr in the agreement in writing 
of the 24th Maroh 1909 

The promissory note was dishonoured. 
Thereupon this Suit No. 13 of 1911 was 
brought upon the promissory note in the 
District Court of Magwe by MauDg Po 
Ya and Ma Hnit against Ali Hashim 
Meter and Fatima Bibi to reoover from 
them Rs. 21,16'J principal and interest 
alleged to be due by them under the 
promissory note. In the plaint it was 
alleged that the “two defendants had exe- 
cuted and signed” the promissory note. 
Subsequently, on the 3rd February 1912 


MauDg Po Ya presented a petition to 
the District Court, in whioh he stated:— 

1. In this oase, in the presenee cf the 
1st and 2nd defendants, aod with their 
oonsent, their representative Hamed Ebra- 
him Madari signed (the promissory Dole). 

“2. Therefore, under Order VI, iulel7, 
I pray that I may be allowed to amend the 
plaint as follows, namely: ‘in the plaint 
I have stated that Ali Hashim Meter and 
Fatima Bibi signed; in place of this state- 
menfc, insert the statement that in their 
presence and with their oonsent, their 
Attorney Hamed Ebrahim Meter signed.’ ” 

Their Lordships do not know what order, 
if any, was passed on the petition of the 
3rd February 1912. It will be observed 
that the plaintiffs were suing on a promissory 
note alleged to have been made in their 
favour by a minor through his alleged 
guardian, and that the defendants are the 
minor and the alleged guardian, who 
apparently was a minor when the promissory 
note was made. There is nothing in the 
record before the Board to suggest how 
Fatima Bibi could have been even the 
natural guardian of the minor, or that she 
had been appointed by the Court his 
guardian in the suit, or how a minor 
oonld legally be a party to the contract. 

No written statement appears to have 
been filed in answer to the suit by Ali 
Hashim Meter or by Fatima Bibi, but 
Hamed Ebrahim Madari, alleging himself to 
be the guardian of Ali Hashim Meter and 
of Fatima Bibi, filed on his own behalf a 
oross-olaim,” whioh was a oounter-olaim, 
and it was admitted to the reoord of the 
suit as a oounter-olaim. 

In his counter claim, Hamed Ebrahim 
Madari referred to Maung Po Ya as the 
“defendant,” and alleged: — 

“1- In Suit No. 13 of 1911 of this 
Court, defendant (Maung Po Ya) has made 
a false claim against Jet defendant, Ali 
Hashim Meter, and 2nd defendant, 
Fatima Bibi, on a promissory note. De- 
fendant (MauDg Po Ya) came to me and 
said that oil well No. 2076 at Natsin 
Quarter, TwingOD, belonged to him and 
asked me to buy it outright for Rs. 40,000. 

“Accordingly, on the 24th March 1909, 
the 4th waxiDg of Hnaung Tagu, 1270,' 
by mutual oonsent, the accompanying do- 
oument (the agreement in writing of the 
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24> f h March 1909) wag executed and signed, 
and I paid Rg. 5,000 ag earnest money, 
and then paid another sum of Rg. 15,000; 
total, Rs. 20,000. 

“2 After the execution of the agreement 
and payment of the earnest money, Mating 
Po Ya asked me to exeoute a promissory 
note for the balance of Rs. 20,00) on interest 
at Re. 1 per oec.t. per mensem, and said that 
be would deliver the oil well No. 20' 6 to 
rae by means of a registered dooament. 
I trusted him, and, therefore, signed the 
promissory note for Rs, 20, <.C0 produed 
by Maung Po Ya in Court, the money 
being the balance of the price of the oil 
well which I had purchased in the names 
of my son (in fact, his nephew) Ali Hashim 
Meter, the 1st defendant, and my w £♦, 
Fa+iraa Bibi.the 2nd defendant, who is a pur- 
danashim woman. 

“3. After the execution of the promis- 
sory note, I asked Maung Po Ya to deliver 
the oil well No. 2076 to me. But Maung 
Po Ya said that he would deliver it to 
me by means of a registered document, 
only on my payment of the interest due 
on the promissory note for Rs. 20,000. Ac- 
cordingly I had to pay him another sum 
of Rs. 4,000 as interest on that promissory 
note for Rs. 20, 0J. 

‘4. After the payment of the said 
Rs. 4,000 as interest, Maung Po Ya did not 
deliver the well tome. Therefore, in order 
to Bue for the delivery of the well which 
I had already purchased and paid for I 
made enquiries in the office concerned, and 
found that the well No. 2076 belonged to 
one Maung Hla and not to Maung Po Ya. 
I, therefore, asked Maung Po Ya to re pay 
Rs. 24,000, the earnest money and interest 
paid b> me, and cancel the original agree- 
ment and the promissory note, but he would 
not do so... 

"7. Wherefore, I pray that the defend- 
ant’s (Maung Po Ya’s) suit against my 
wife and son .(nephew) on the promissory 
note may be dismissed with costs, and 
that a decree, with costs, may be granted 
me directing defendant (Maung Po Ya) 

Rs. 

“(a) To re-pay to me earnest money 20,000 
“interest ... ••• 4,000 

“Total 24,000 

and future interest,” 


The counter-claim is signed “Ahmed Ebra- 
liim Metor, guardian of Ali Hashim Meter 
and for Fatima Bi hi.” 

In the same suit (No. 13 of 1911), 
Maung Po Ya filed a written statement 
as a defenoe to the counter-claim. In his 
written statement Maung P » Ya challenged 
Madari’s right to file a c u iter-olaim in 
the suit thus: — 

“i. Id Suit No. 13 of 1911, the plaint- 
iffs are myself and Ma Hoit, and defend- 
ants are Fatima Bibi and Ali Hashim 
Meter, la the oross-olaim by Madari, I 
alone am made defendant. Thus the parties 
are not the same, and, therefore, the oross- 
olaim should not be made in the same suit. 
If plaintiff wishes to make any claim, he 
should institute a separate suit,” 

Maung Po Ya was apparently under the 
impression that if the parties to the suit 
and to the counter olaim had been the same, 
the Court wculd be competent to deal 
with the ooanter-olaim on the merits. The 
Additional Judge of the District Court on 
the 29th April 1912 framed the following 

amongst other issue': — 

“1. Whether the defendants’ oross-olaim 
was maintainable?’ 

The rulir g of the Additional Julge of 
the District Court on that issue is host 
given in bis own w< rds, as follow?: — 

So far as the oross olaim is concerned, 
it is admi't'd by the parties that 'he sum 
of Rs. 20,00 > and inteiest paid by the 
defendants to Maung Po Y i were »o ac- 
count of the prico cf oil well, and as such 
the defendants’ cross olaim for return of 
the money is quite maintainable. This is 
my answer to first issue ” 

On the merits of the ooanter-olaim the 
District Judge expressed himself thu s : — 

“ According to the agreement, Exhibit 
I, the plaintiff, Po Ya, was to convey 
the well in the event of the defend- 
ants executing a mortgage cf their two 

wells for Rs. 30 00 J (Rs. 20,000 being 
balanoe due fir purohase of the well in 
dispute and Rs. 10,000 was the amount 
for which the defendants have already mort- 
gaged before the said two ^ells to Maung 
Po Ya), but both the parties admitted 
that the agreement to exeiate the mort- 
gage on two whID was mbititated by an 
agreement to execute a promissory note for 
Rs. 20,000 only, and that accordingly the 
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defendants executed the promissory note for 
Rs. 20,000, and have since paid interest. 
The defendants have, therefore, performed 
their part of the oontraot embodied io the 
agreement, Exhibit I, and this faot is also 
established by the sa d agreement being 
in the possession of the defendants. It 
now remains for the plaintiff, Mitrng Po 
Ya,.to perform his part of the oontraot 
by conveying the well to defendants, but 
there was not a particle of evidenoe to 
show that heeverofferd the well. In faot, he 
was not in a position to transfer the well 
until a few days after the institution of this 
Suit, when the well was transferred 
into his name. . . . The aot of Po 

Ya in delaying the transfer of the well 
to the defendants for so long a period as 
over two years after the exeoution of the 
promissory note, Exhibit A, therefore, 
amounts to failare on bis part to perform 
his part of the oontraot and as suoh the 
agreement, Exhibit I. bfo^mes voidable at 
the option of the defendant, and Po Ya 
is now bound to return all the money 
which he has received from the defendants 
to account of the well.” 

As to the claim on the promissory note, 
the Additional District Judge expressed 
himself thus: — 

‘ Further, considering that the well has 
not been conveyed as yet to the defend- 
ants, and that no mention was made in 
the plaint that Po Ya had any intention 
of making over the well before he is 
aotually paid for the promissory note, 
Exhibit A, I hold that the promissory 
note was one without consideration, and 
the plaintiffs’ claim on the said promissory 
note must under any oiroumstancas fail.” 

The Additional District Judge dismissed 
the suit, and on the counter-claim made 
a decree for the defendants to the suit 
against Maung Po Ya for Rs. 23,800 with 
costs. 

The plaintiffs appealed to the Court of 
the Judioial Commissioner, Upper Burma. 
Before the appeal was heard, Maung Po 
Ya died and his widow Ma Hnit was duly 
appointed his legal representative. The 
Additional Judicial Commissioner did not 
consider whether the counter-claim was 
competent, and taking the same view of 
the faots and the law as had been taken 
by the Additional District Judge, he 
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dismissed the appeal. EhStii b that deoree 
this appeal has been brought. 

Each of the Courts below omitted to 
consider whether a miror is a person com- 
petent to cor traot. Under the Indian 
Contraot Act, where a minor purports to 
oontraot his alleged oontraot is void and 
not merely voidable; he is a person who 
is not competent to oontraot. See Mohoii 
Bibee v. Lharmodas Ohcse (2). See also 
Mir Sarwarjati v. Fakhruddin Mahomed 
Choicd'iuri (3*. Ali H*shim Meter certainly 
was a minor, and Fatima B bi apparently 
was a minor when, the promissory note 
was made. The suit should have been 
dismissed on that ground if there was no 
other ground for dismissing it. Although 
the appointment by a Court of a guardian 
for the suit of a minor defendant t-utd 
on a oontraot which purported to have 
been made by him would Dot get over 
the difficulty that he was incompetent 
to oontraot, no guardian f>r the suit 
appears to have been appointed by the 
Court, although eaoh of the Judges below 
ought to have ?een from the proceedings 
before them that Ali Hasbim Meter and 
Fatima Bibi were minors. They ought 
to have observed that Hamed Ebrabim 
Madsri described himself in his oonDter- 
claim as their guardian. These Judges 
ought also to have considered the form 
of the promissory note upon which Fatima 
Bibi was eu d as a principal, and whether, 
even if she had been of full age at the 
date of the promissory note, she had 
made herself liable on it, 

Even assuming for the purpose of argu- 
ment, but not deciding, that the practice 
as to filing of counter-claims is the same 
in India as in England, this oounter- 
olaim is bad, ioasmaoh as Hamed Ebrahim 
Madari, who counter-claimed, is not a 
defendant to the suit. 

Their Lordships will humbly advise His 
Majesty that this appeal so far as it re- 
lates to the dismissal of the suit should 
be dismissed and that so far as it relates 
to the counter-claim should be allowed, and 
the counter olaim be dismissed with costs 

(2) 30 I. A. 114: 30 C. 539; 7 0. W. N. 441: 5 Bom 
L. B. 421; 8 Sar. P.O. J.R74. 

(3) 13 Ind. Cas. 331; 39 I. A. 1; 39 O. 232: 21 M L 
J. 1 56; lb C. W. N. 74; 1912) M. W. N. 22; 9 a'. L. 

J. 33; 15 O.L.T. 69; 14 Bom.L.R. 5; 11 M.L.T. 8 (P. C.), 
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in the Courts below. There will be no 
oo6l s of this appeal. 

Solioitor for the Appellants. — Mr. E. 

Delgado. 

Solicitors for the Respondents. — Messrs. 
Lowe Oo. 

Decree modified. 


LAHORE HIGH COURT. 

Letiers Patent Appeal No. 8 op 1919. 

February 1?, 1920. 

T resent: — Mr, Justice Soott Smith and 
Mr. Justioe Wilberforoe. 

Mr. F. J. WOOLMER- Plaintiff — 

Appellant 

l 678U8 

Mbs. D. I. DALY and others — Dependants 

— Respondents. 

Will — Presumption in favcur of tlue execution — 
Subsequent insanity of testator , whether revokes Will 
— Testator of sound mind at time of giving instructions 
for Will — Subsequent execution, whether valid — Testa- 
mentary capacity, whether affected by physical xceakness. 

There is a presumption in favour of the due 
execution and attestation of a Will 'which is 
apparently duly executed, [p. 805, col. 1.] 

A Will is not revoked by the subsequent insanity 
of the testator [p. 105, col. 2 ] 

Where a testator has given instructions for a Will 
when he is of sound mind but is not in a uerraal 
state of mind at the time of the execution of the 
deed drawn up in accordance with those instructions, 
lie must be deemed to be of sound mind when it 
is executed, [p. 8C6, col. 1.] 

A person’s mental faculties may be affected by his 
physical weakness, but he may still be capable of 
devising and executing a Will of a simple character, 
[p. 805, ool. 1.] 

Appeal, under seotion 10 of the Letters 
Patent, against the following order, dated 
23rd May 1919, of Mr. Justice Martinean: — 

‘ This is an appeal from an erder of 
the District Judge of Ambala granting 
to the respondent, Mr. Wcolmer, Superin* 
tendent in the Military Finance Depart- 
ment in the Government of India, Probate 
of a Will, dated the 30th January 
1914, alleged to have been made in 
London by Thomas Henry Daly, who died 
at Bangalore on the 3rd November 1916, 
And dismissing an application by Mrs, Daly 


for Probate of a Will dated the 4th Ooto- 
her 1916. It may ba here noted that the 
last portion of the order appears to be ultra 
virei, as Mrs. Daly’s application was made 
to the Distriot Court at Bangalore, and I 
do not 6nd from the reoord that it was ever 
transferred to the Distriot Court of Ambala, 

The testator was twice married. By his 
6ret wife, he had a daughter, Maud, who is 
the wife of the respondent, and a sou, 
Arthur, who has not be3n heard of for 
many years. His second wife is the appellant. 
By her he has had six children, who are 
all living. 

The executors and trustees named in the 
Will of the 30fcb January 1914 are the 
respondent, Mr. Woolmer, and Sergeant 
Taylor, who was married to the testator’s 
nieoe. By that Will one third of the pro* 
perty of the testator was bequeathed to his 
daughter, Maud, and one-third to his wife, 
the present appellant, and the remainirg one- 
third was left in trust for his son Arthur. 
The income of the last portion was to be 
applied in making inquiries as to the son’s 
whereabouts and if the son oould not be 
found his portion was, oa the expiry of 
6ve years from the testator’s death, to go in 
equal shares lo the daughter and the appel- 
lant. The Will also contained the following 
peculiar clause: — 

‘ And I hereby expressly direct that if 
any Will Or oodioil subsequent hereto, and 
purporting to be made by me at any time 
within three months of my death, shall be 
put forward, I desire the same to be strictly 
scrutinised, and all the circumstances in 
ooDueotion therewith inquired into and if my 
trustees shall think fit, opposed, unless I 
shall have oommuoicated the contents there- 
of to the trustees appointed by this my Will 
and requested them not to oppose the 
same,’ 

The execution of the Will of the 30th 
January 1914 is not admitted by the appel- 
lant, who also contends that even if it was 
duly executed, it was revoked by a Will 
made by her husband at the hospital in 
Bangalore on the 4th October 1916, by 
which he bequeathed all his property to 
her. 

The learned District Judge finds that 
the Will dated the 30th January 1914 was 
duly exeouted by Mr. Daly. As regards 
the Will of the 4th October 1916, he considers 
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that it was probably executed by Mr. Daly, bat 
be is not satisfied that the testator knew 
and approved of the oontents of that Will 
when he exeoated it. He also holds that 
there is reason to believe that the seoond Will 
was exeoated under nndae influence or oo. 
eroicn or importunity each as took away 
th ® fre ® Whoy °f the testator. 

iqi q Daly weDt t0 ED « Iacd >'n 

April 1913 leaving their ohildren with Mrs. 
Daly 8 mother at Bangalore. Mrs. Daly re- 
tamed to India in November of that 
year on aojonnt of her mother's illness. Her 
hn.hend returned in the following Pebrnary 
and lived with her at Bangalore till Maroh 
1916, when, being, Mrs. Daly say, annoyed 
with her on aooonnt of her having constant- 
ly to be with her mother, who was ill in 
hospital, he went off to Bombay. From 
Bombay he went np to Simla, where he 

8 '“J 8 »r W,t w h ® WooIm8rs - He got ill there, 
and Mrs. Woolmers wrote to Mrs. Daly say. 

mg that she had better oome np, Mrs. Daly 

earIy in ® e P ten >ber and on 
the 18th she left with her hnsband for 

Baogalore. By the time they left Mr. Daly 
bad become nnable to walk. They reached 
Bangalore on the 24th September and Mr. 
Daly was taken straight to the Bowling 
Civil Hospital. He was suffering from 
paralysis of the legs and hands. 

On the 2nd October a letter fnrporting 
to be from Mr Daly and to bear his left 
thmnb impression, affired in the presence of 
Dr. Harris, House Snrgeon of the Bowrmg 
Hospital at Bangalore, was reoeivsd by the 
Alliance Bank at Simla, in whish the Bank 
wae asked to transfer a fixed deposit 
rese.pt for Be. 30,000, which etood in Mr. 
■Ualys name, to the name of his wife. 
Ihe receipt was enclosed in the letter. Mr. 
Daly said in the letter that be had had a 
rather sudden attaok of paralysis, and that 
he wished to take the earliest opportunity 
of placing his affairs on a clear basis, so 
that his wife and ohildren might not be put 
to unnecessary expense and inconvenience 
m the matter of moneys due to him. 

On the 19th October the Bank replied, 
asking Mr. Daly to send a certificate from 
the Civil Surgeon of Bangalore as to his 
being arable to write and being of dear and 
understanding mind. 

Oa the 30th Oitobsr a certificate from 
Colonel Standage, Residency Surgeon of the 


Bowring Hospital, was sent to the Bank with 
a letter purporting to be from Mr. DaJy 
and to bear his thumb impression, in which 
he asked the Bank to oarry out the instruc. 
tions given in the letter of the 2nd October. 
In consequence, however, of a communication 
received from Mr. Woolmer the Bank took 
no aolion on the letter. 

On the 4th October two documents were 
exeoated by Mr. Daly at the Hospital at 
Bangalore, vie., a deed of gift by which he 
transferred a house at Bangalore and all 
the money standing to his credit in the Bank 
of Madras, the Alliance Bank of Simla 
and the Allahabad Bank to his wife, and 
a Will by which he bequeathed all his 
property to her. On the 2nd Novembor he 
was removed from the hospital to his house 
and on the following day he died. ’ 

It is contended on behalf of the appellant 

that the lower Court had no jurisdiction, as 

the testator had transferred to her all the 
property previously belonging to him within 
the jurisdiction of that Court. Even, how- 
ever, if the lower Court had no jurisdiction, 
there has not been a failure of justioe in 
oonsequenoe of the want of jurisdiction, and 
I, therefore, overrule the objection under sec- 
tion 21, Civil Procedure Code. 

With regard to the Will of the 30th 
January 1914, there does not appear to be 
any doubt that Mr. Daly executed it, but 
there is no evidenoe to show that he was of a 
sound disposing mind at the time of its 
execution. The only evidenoe as to his state 
of mind at that time is contained in an 
affidavit of one of the attesting witnesses, 
Mrs. Howard, in which she says: ‘Deceased 
was a heavy drinker and in my opinion 
wae not in a normal state of mind at the 
time of signing the Will.’ The learned 
district Judge attaches no weight to this 
affidavit, but it is unrebufcted and there 
does not appear to me to be any strong 
reason for believing ifc to be false. Mrs. 
Howard was the lady in whose house Mr. Daly 
was lodging at the time when he executed 
the Will, and it does not appear that she 
is in aDy way interested in the matter of 
the probate. Mrs. Daly says in her evidenoe 
that her husband used to drink heavily, and 
ifc is significant that his signature to the Will 
of 1914 is in a shaky handwriting and is 
markedly different from his ordinary signa- 
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But even purposing that Mrs. Howard s 
evi^enop ip disregarded, what other evidence 
is there to rut in its olaoe? No doubt, 
Sergeant Taylor, who took Mr. Daly to a 
lawyer for hie Will to be drawn up, says 
that Mr. Daly was sober at the time, but 
this statement d es not show in what state 
of mind Mr. Daly was at the time of the 
execution of the Will, which probably took 
pi -,'. <3 9 on some day subsequent to bis visit 
to the lawyer. 

Counsel for the respondent relies on a 
letter written by Mr. Daly to Mr. Woolmer 
from Bombay on the 26th Maroh 19 fi, in 
whioh be paid ‘bat he hud been anxious 
about, bis Will which he had g’ven to Mr. 
Taylor about the 1st February 1°I4. Mr. 
Daly referred in that letter to the terms of 
the Will and paid be wanted to have it 
reoopied, and there might be some difficulties 
about the London witnesses haying to prove 
the W 11 aDd biB pignature. That letter no 
doubt shows that Mr. Daly was treating the 
Will whioh be bad made in Englard as bis 
Will, but it is no proof of bis mental capacity 
at the time of its execution. It may be 
that the Will was drawn up in accordance 
with bis wishes, but that he v as drunk 
when be executed it. In snob a oa c e it 
would not become valid by its beirg subse- 
quently recognized by him as bis Will. I 
find, therefore, that the respondent has failed 
to prove that the testator was of a sound 
disposing mind at the time of the execution 
of tbe Will of the BO h January -914. 

I am also unable to agree with the learned 
Distriot Judge in his findings with regard 
to the second Will. The oase for the res- 
pondent appears to be that the idea of hav- 
ing that Will and tbe deed of gift of tbe 
same date executed originated with Mrs. 
Daly, who got tbe documents written by 
Mr. Lubeok, a Barrister of Bangalore, and 
that her husband’s thumb impressions were 
affixed to them without bis beiDg in a fit 
state of mind to know what be was doing. 

Mrs. Daly’s account of tbe matter is this; 
While her husband was in the Bowriug Hos 
pifcal, be told her to look for his Will, whioh 
be said was in his box, but she looked and 
could not find it in tbe box. He was worried 
at its not being found. She said that per- 
haps he bad left it with the Alliance Bank 
in Simla, and by bis direction she wrote 
and also wired about it to tbe Manager of 


tbe Bank, but received a reply to the effect 
that, nothing was held to Daly’s aooount, 
T ^en her bupband told her to have a deed 
of gift and eLn a Will drawn up. She went 
to see Mr. Lubeok and asked him to draw 
up tbe documents. He said be oouH Dot 
draw up tbe Will without instructions from 
her hu c band. He drew up tbe dead of 
gift and gave it her. On tbe 4th October 
he came with Mr. Burby, tbe Sub Regis- 
trar, to the Hospital. The deed of gilt was 
executed and registered, after which Mr. 
Daly told Mr Lubeok that be wished a 
Will to be d»awn up, and Mr. 1 ubeok drew 
it up in aoorrdance with bis instructions. 

It is oonterded for tbe respondent that 
Mr. Daly’s statement, that she made an 
ir qniry frrm the Alliance Bank about tbe 
Will is untrue. She has certainly not produc- 
ed tbe telegram whioh she says she received 
from tbe Bank in reply to her inquiry, but 
there was no particular reason for her to 
preserve that telegram, and she sayp in 
faot phe did not. It is pointed out that 
tbe let'er and telegram which she says she 
sent are not on the file of the correspond- 
ence produced by tbe Bank. But that file 
contains only tbe correspondence which 
commerced with the letter of the 2 nd cf 
October mentioned above regarding the 
transfer of the fixed deposit to tbe name of 
Mrs. Daly. Tbe letter and telegram whioh 
Mrs. Daly says she had pent before that 
related to an entirely different nutter, and 
would not neoessarily have been plaoed 
with tbe file abcut tbe transfer of the 
deposit. The Agent of the Bank was Dot 
asked in bis evidence whether or not tbe 
B-ink had received the letter and telegram 
in question. It is to be observed that Mrs. 
Dr*ly, in her let'er of tbe 1 tb November 
lcl 6 to Mr. Woolmer, mentioned that by 
her husband’s direction she wrote and tele- 
graphed to the Bank about the Will when 
it oould not be found in the box. It seems 
very unlikely that this can have bepn a 
pure invention on her part. It is difficult 
to Bee why she ehoald have invented tte 
Bfcory, and she must have knowD, if her 
statement was faLe, that it oculd at onoe 
be proved to be false by the evidence of tbe 
Agent of the Bank. # , 

The Will was actually in the possession of 
Mr. Woolmer, whom it bad been sent in 
1914 shortly after its execution, bat i 
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appears that Mr. Woolmer made it over to 
Mr. Daly at Simla, for Father Dealey 
states that when he cams to administer 
extreme unction to Mr. Daly while the 
latter was at Simla, and asked him whether 
he had made a Will, Mr. Daly pointed to 
a box and said that the Will was in it. 
The respondent in faot admits before me 
that he made the Will over to Mr. Daly. 
He most have taken it baok before Mr. 
Daly left Simla, and it seems quite pos- 
sible that Mr. Daly forgot about this, 
and was worried when the Will was not to 
be found in his box at Bangalore, and 
told his wife to enquire from the Bank 
about it. 

But whether or not the enquiry was made 
from the Bank about the Will of 19 U, I 
oan see no good reason for doubting Mrs. 
Daly’s statement that it was at the wish 
of her husband that the deed of gift and 
the seoond Will were drawn up. 

It is urged for the respondent that Mr. 
Daly had never shown any desire to make 
a new Will. There is no doubt that up to 
Maroh 19-6 he had no intention of making 
any change, and possibly he had none when 
Father Dealey saw him at Simla about the 
6th or 7th September, though it is to be 
noted that Mr. Daly never carried out the 
intention, expressed in his letter to Mr. 
Woolmer of the 28th of Maroh, of renewing 
the Will which he had made in 1^14 Bat, 
as Mr. Osrtel points out, it may well be 
that when he baoame seriously ill, and re- 
flected that he might not have long to live, 
he bethought himself of his duties to his 
wife and the children dep9ndeot on him, 
and decided to alter his Will. The learned 
Distriot Judge thinks it is improbable that 
he would of his own aooord have made a 
new Will excluding the ohildren by his first 
wife from participation in his property. 
But one of those obildreD, Arthur, had not 
been heard ' of for years and it was not known 
what had become of him, while the other 
was married to the respondent and was 
already provided for. Mrs. Daly, on the 
other band, had six children, of whom four 
were dependent on her. Mr. Daly was no 
donbt angry with his wife for some reason 
or other in Maroh 1916 and went off to 
Bombay in consequenoe. In a letter which 
he wrote to Mr. Woolmer on the 22nd of 
Msreh he went to the length of aocousing 
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his wife of misoonduot. With reference to 
this Mrs. Daly says that when her husband 
had been drinking he would aoouse her of 
everything under the sun, but that when 
he got over it he was loving and affeotion- 
ate and forgot all that he had ever said. 
1 oan see no reason for supposing that the 
fit of anger against his wife wbioh seized 
in Maroh 1916 was anything more than 
temporary. She went to him at Simla 
where he got ill, and there is no evidence 
to show that they were on bad terms 
while they were there together. She took 
him down to Bangalore and remained in 
attendanoe on him during bis illness. There 
seems to be nothing improbable or un- 
natural in the oiroumstanoes in his deoid- 
ing to make a Dew Will and leave all his 
property to her. 

The learned Distriot Judge thinks it is 
strange that Mr. Daly did not give notice 
to Mrs. Woolmer of his intention to make 
a second Will leaving all his property to 
his wife, and that in view of the curious 
olause in the first Will, to which reference 
has been made above, he did not after 
making the seoond Will inform bis execu- 
tors of the faot. It does not, however, 
appear to me that there was anything 
strange in Mr. Daly’s oonduot in these 
respeots. There would have been a natural 
rpluotanoe on his part to inform Mrs. 
Woolmer that be had changed his mind 
and was not going to leave her any part 
of bis property. It was abo in no way 
incumbent upon him to inform Mr. Woolmer 
or Sergeant Taylor that he had made a 
new Will, even supposing that he recollect- 
ed the peouliar clause in the first Will, 
which, as that Will was not before him, he 
may not have done. 

Nor oan I see anything remarkable in 
the faot, by which the learned District 
Judge is impressed, that Mrs. Daly made 
no mention of the seoond Will in the letters 
she wrote lo the Woolmers shortly after 
the Will bad been made. There was no 
need for her to make aDy mention of 
it. 

Another point taken on behalf of the 
respondent is that there was no need to 
execute a deed of gift as well as a Will, 
and that one dooument would have sufficed. 
With regard to this, it may be observed 

that the deed of gift would not cover such 
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property as 1 oufefcold effects whioh the 
Will did cover, and also that the testator 
may possibly have had in view tr at if he 
extouted a deed of gift, his wife would 
have less trouble in obtaining possession of 
the property after his death, besides being 
6aved the payment of probate duty. The 
ooDtents of the letter written to the Aliianoe 
Bank of Simla cn the 2nd Ootober lend 
some support to this theory. At any rate 
I do not see bow the faot of two docu- 
ments being exeouted instead of odo helps 
the ea^e for the respondent. If it was 
UDneoeseery for Mr. Daly lobave two doou- 
meDts dra*n up, it was likewise unneces- 
sary for Mrs. Daly (supposing that the 
plan originated with her) to have this done. 
If Mr. Daly had bad tie design whioh is 
imputed to her, why e h « u'd ohe have 
created unnece taiy di fficnl ies fcr hersell? 
It she had the Will and the deed of gift 
drawn up against her husband’s wishes and 
got his thumb marks affixed without his 
knowing the eooteDts of the doonmeDtp, it 
is also necessary to suppose that she did 
the same with regard to the letters of the 
2nd and 30th Ootober, whioh were sent to 
the Bank for the purpose of having the 
deposit transferred to her name. Not only 
this, it would al-o be necessary to suppose 
that she was assisted in the soheme by 
Colonel Harris, the Houee Surgeon, Colonel 
Stands ge, the Residency Surgeon, and the 
head oleik of the Bowriog Civil Hospital, 
of whom the 6rst named signed the letter 
of the 2nd Ootober and the other two 
signed the letter of the 30th Ootober. The 
theory put forward appears to be impro- 
bable in the highest degree. There was also 
no strong reason for Mrs. Daly to commit 
this eloborate fraud, for admittedly the 
terms of the first Will had been kept otn- 
oealed from her and for all she knew she 
might have beeD the 6ole legatee under 
it. 

Coming now to the evidenoe of the execu- 
tion of the Will and deed of gift on the 
4th Ootober 1916, this is entirely in the 
appellant’s favour. The Will was attested 
by Mr. Lubeok and Mr, Burby, and the 
latter aleo registered the deed of gift, 
whioh was attested by Mr. Lubeok aDd 
Mr. Menezes, a Sub-Assistant Surgeon in 
the Hospital. These gentlemen have been 
examined, and all support the evidenoe 


givan by Mrs. Daly. Mr. Lubeok states 
that Mr. Daly helped her husband to sit 
up, sat by his side on the bed, held the 
the deed of gift before him and read it out 
and that he smiled and said ‘ that i9 right 
or something to that effect, and affixed his 
thumb mark to the deed. After the regis- 
tration cf the deed Mr. Lubeok told Mr. 
Daly that his wife had said he wanted his 
Will to be drawn up, and Mr, Daly replied that 
he did express suoh intention, and that he 
had little property after making the 
gift, but he wished all he had to go to 
hi9 wife. Mr. Lubeok asked about the 
children, and Mr. Dtlysaid his wife would 
look after them. Mr. Lubeok then drew 
up a Will in ao-rJanoa with Mr. Daly’s 
instruction. 0 , read it out to him, and asked 
whether it was all right, and Mr. D Jy 
said it wa 3 , and affixed his thumb mark. 
Tue witness states that the testator ap- 
peared to be of sound mind and under- 
standing, and that he was aware and approv- 
ed of the oontenta of the Will. 

Mr. Burby gives evidenoe to a similar 
effect. Mr Memz s deposes only to the 
execution of the deed of gif*, as he was 
oalled away to an operation before the 
Will was executed. With regarl io Mr. 
Daly’s state of mind all be ha) said is 
that Mr. Daly spoke rationally. In ad- 
dition to the above, there is the evidence 
of the House Surgeon, Dr. Harris, who sayi 
that Mr, Daly whom he used to see every 
day spoke coherently and ratiooally to him, 
though he did Dot speak to Mr. Daly on 
any subject except his ailuneot. 

The learned District Judge says with 
regard to Mr, Lubeok that he is not con- 
vinced of the bona iiies of the witness who 
appears to him to be interested in tbs 
proceedings, and with regard tc Mr. Barby 
he says be cannot attaoh any importance 
to the witness’ statement. But his comments 
on the evidence of these witnesses do not 
appear to me to disolose any good reason 
for disbelieving it. He points out that 
nothing was said by the testator or his 
wife at the time of the execution of the 
Will about a previous Will having 
been made, or about there being children 
by another wife, but I fail to see what 
need there was for these matters to be 
mentioned. It is urged that Mr. Lubeek 
took, no instructions from Mr. DftJy befor 
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drawing up the deal of gift, ba. I o nmi 
see that this is at all materia 1 , as the deal 
is stated to have been read oat to, and 
approved by, Mr. Daly before his thumb 
mark was taken. The fact of Mr. Lubeck 
not taking a fee for his services does not 
seem to be of much importance. The 
learned Jadge says that Mr, Labeok and Mr. 
Burby are vagae as to the oonversation that 
took plaop, but it seems to me that they 
oould hardly be expected to be very definite 
about a conversation which took plaoe a 
year or two before they gave evidence. 

Mr. Lubeok was unknown to Mrs. Daly 
before she went to him end asked him to 
draw np the documents. Both he and Mr. 
Burby appears to be disinterested witnesses, 
and I am unable to see any good reason 
for disbelieving them. It is to be observed 
that this District Judge had not the ad* 
vantage of seeing these witnesses, their 
evident, as well a9 that of Dr. Harris 
and Mr. Menez98 having been taken on 
commission at Bangalore. 

With regard to the evidenoe of Dr. 
Harris and Mr. Menez9P, the learned District 
Judge doubts whether they oould reoolleot the 
oODdition of any particular patient after 
the lapse of two years. In connection with 
the question of Mr. Daly’s mental condi- 
tion Counsel for the respondent relies on 
a letter (Exhibit P-14) written by Mrs. 
Daly to the respondent on the 3rd October, 
the day before tbe execution of the Will, 
in which she said: “ Father seems batter. 
I think he bad a slight stroke on Sunday. 
When I paid him my evening visit I no'ioed 
a deoided ohange. The mouth was slightly 

crooked and he oould scarcely speak 

This morning he seemed better Father 

thinks he is still in Simla, and asks 
any one who goes to see him how they 

like the plaoe He is quite helpless, and it 

is pitiful to see him.” It i9 contended that 
this letter shows that tbe testator wouli 
not have been caoable of executing the Will 
on the 4th October, but I do not agree. 
The testator was getting better after the 
stroke he had had on the Sanday (which was 
the 1st October), and it by no means 
follows, from the fact of his fancying that 
he was at Simla, that he would not have 
been in a Gt state to make the Will. It 
has to be, remembered that the Will was 
•n extremely simple one. It merely provided 


that all the testator's property wo ill gc 
to his wife, who would b9 his exeoutrix. 
There were no conditions and no other 
bequests, and I can see no reason for sup 
posing that Mr. Daly wa3 insaoible of 
comprehending suob a simple document, and 
of undorstanding how he wa9 disposing of 
his property and exercising his judgment 
in the matter. It may be note! that in a 
letter written by Mrs. Dily on the 3rd 
November to Mrs. Woolmer she said 
that before leaving the hospital her husband 
bad told her to write to Mr. Talyor for 
the amount be bad lent him in London. 
This related to a loan of £ 40' which Mr 
Dily haf given to Mr, Taylcr in January 
1914. The fait of bis remembering suoh 
an incident which occurred so long before 
would go to show that his mental faculties 
were still alert. 

Tho letter writtan by Mrs. Daly to the 
Woolmera about her husband’s condition 
while he was in the hospita 1 , particuKrly 
the letter of the 3rd October referred to 
abovp, are important a9 they app9ar to be 
quite out of keeping with the theory that 
Mrs. Daly formed tbe design attributed to 
her of having a Will made out ia her 
favour aud getting her husband’s thumb 
impression affixed to it at a time when he 
was not io a condition to know what he 
was doing. Can it be believed that, if she 
had bad that design, she would have 

written letters to the Woolmera telling them 
about her husband’s helpless condition, abont 
his having a stroke, and about his 

being under the illusion that he was in 

Simla? Those letters, instead of going 
against her, are really a strong piece of 
evidenoe in her favour. 

•With regard to the Boding of the 

learned District Jadge that there is reason 
to believe that the second Will was executed 
under undue inGienoe, coercion or impor- 
tunity, it appears to me that this is not 
very consistent with his finding as to his 
not being satisfied that the testator knew 
of the oontents of the Will when he 
exeouted it. It is diffiiult to see how he 
oonld have bean induced by the exercise 
of uudae influence or by importanity on 
the part of his wife, to exeiute the aeoond 
Will if he was ignorant of its contents. 
Apart from this, I am unable to discover 
any evidence to show that either uudae 
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inflaenoe or ooeroioD was practised. As 
to importanity, the only indication of it 
is to be found in Mr. Daly’s letter to 
Mr. Woolmer of the 28th of Maroh 1916, 
in whioh he said that his wife had 
pestered him to make a Will in her favour, 
but that he had simply refused. Tbat was 
more than six months before the seoond 
Will was written, and even if the statement 
made in the letter be taken to be true, 
there is nothing to show that Mrs. Daly 
continued at any time af(er Maroh pressing 
her husband to make a Will. The letter 
itself shows that Mr. Daly was determined 
not to give way, a faot whioh makes it 
improbable that the exeoution of the Will 
was brought about by undue ii.fluence, 
ooeroion or importunity. 

The result is that I find tbat Mr. Daly 
exeouted the Will of the 4tb Oot( ber 1 9 i 6 
voluntarily and while he was of sound 
disposing mind. I accordingly accept the 
appeal, set aside the order of the lower 
Court, and dismiss the respondent’s applica- 
tion for probate. The respondent will pay 
the appellant’s oosts in both Courts.” 

Lala Mcti Sagar t E. S., and Mr. Muhammad 
Abdur hahman , for the Appellant. 

Mr. Oeitel % for the Respondent. 

JUDGMENT. — This is an appeal under 
section 10 of the Letters Patent from the 
order of Mr. Justice Martineau, a single 
Judge of this Court, reversing the order 
of the Distriot Judge of Ambala, granting 
to the appellant Mr. Woolmer Probate of 
a Will, dated the 30th January 1914, alleged 
to have been made in London by Thomas 
Henry Daly who died in Bangalore on the 
3rd November 1916, and dismissing an 
application by Mrs. Daly respondent for 
Probate of a Will dated the 4th Ootober 
1916. The trial Court held that the Will 
of the 30th January 1914 was daly execut- 
ed whereas that of the 4th Ootober 1916, 
propounded by Mrs. Daly, though exeouted 
by Thomas Henry DaJy, was exeouted at 
a time when he was not of sound dis- 
posing mind and that be was subject to 
undue mduenoe brought to bear upon him 
by Mrs. Daly. Mr. Justice Martineau on 
the contrary held that Mr. Woolmer had 
failed to prove that the testator was of 
Bound disposing mind at the time of execu- 
tion of the Will of 30th January 1914 
and that the one of the 4th Ootober 16 


was duly exeouted by him when he was 
of sound disposing mind. 

Two main points have been argued before 
us. First t whether the first Will of 30th 
January 1914 was duly executed and 
fecGntily, whether the seoond Will of the 
4th Ootober 1 h 16 was duly exeouted. The 
testator’s family oiroumstanoes are fully 
detailed in the judgments of Mr. Justice 
Martineau and of the Distriot Judga and 
we need not, therefore, repeat them. The 
first point urged by Counsel for the appel- 
lant is that the execution of the first Will 
having been found both by the Distriot 
Judge and by the Judge of this Court 
proved, the initial presumption is that it 
was duly executed The faot that the 
testator exeouted the Will has rot been 
denied before us. It is duly drawn up 
with a proper attestation clause by a firm 
of London Solicitors. There were two 
attesting witnesses thereto, tie., Margaret 
Amy Howard and a man called Henham, 
Solicitor’s clerk, living in London. An 
affidavit sworn to by Mrs, Howard in 
London was put in evidence by Mrs. 
Daly, in whioh she states Hat at the re- 
quest of the testator she witnessed bis 
signature on the Will. In the affidavit she 
says that the deceased was a heavy 
drinker and in her opinion was not in a 
normal slate of mind at the time of the 
signing of the Will. This affidavit at all 
events proves the exeoution of the Will* 
In addition we have Sergeant Taylor’s 
evidence to the effect that he took the 
testator to the lawyer’s effioe in order that 
he might give instructions for the drawing 
up of a Will and tbat at that time Mf. 
Daly was sober. Subsequently the latter 
made a Will whioh he handed over to the 
witness, and he sent it by registered post 
to Mr. Woolmer in India. With reference 
to the presumption of due exeoution Counrel 
for the appellant refers to Volume ^ XVIII 

of Halsfcury’s Laws of England, page 555, 
wbeie it is stated: “ There is a presump- 
tion of due exeoution where there is a 
proper attestation olause, even though the 
witntsses have no reoolleotion of having 
witnessed the Will, In the absence of an 
attestation clause, a Will which on its face 
appears to have been duly executed is 
assumed to have been duty exeouted althoug 
no evidence of its due exeoution is forth- 
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^ 44 ^ in Jarman on Wills, 6 th 

Edition, at page 105, we find the follow- 
log : If a Will appears on the faoe of it 

to have been exeouted and attested in 
aooordanoe with the requirements of the 
Aut, the maxim ' omnia prxsumuntur rite 
esse acta ’ applies, unless it is olearly proved 
by the attesting witnesses that the Will 
was not in faot duly exeouted.” In the 
case reported as Brahmadat Tewari v. Ohaudan 
Bibi (l) ifc was held that every presumption 
will be made in favour of due execution 
and attestation, when a Will is regular on 
the faoe of it and is apparently duly 
exeouted. The same presumption is referred 
to in the Law of Undue Itflaenoe by 
Abdur Rahim in Chapter XXI on Wills. 
In Sunl Kumar Banerjee v. Apsari Debi (2) 
the dictum of Lord Maonaghten in t'erera 
v Perera (3) is quoted to the effeot that 

Where a testator is of sound mind when 
he gives ins-ruotions for a Will, but at 
the time of signature aooepts the instru- 
ment drawn in pursuanoe thereof even 
though not able to follow its provisions 
theD, he must be deemed to be of sound 
mind when it is exeouted.” 

Now, in the present case it is to be 
noted that Mrs. Howard dees not say that Mr. 
Daly was drunk when he exeouted the Will 
but only that he was not in a normal state of 
mind. We do not think she oan have 
meant that he was not of sound disposing 
mind, for if she had considered him to be 
so, ehe would hardly have attested his 
signature. Having regard to the above 
authorities, we think the presumption in 
favour of due exeoution of this Will has 
not been rebutted by Mrs, Howard’s affidavit, 
We aooordingly differ from Mr. Justioe 
Martineau’s finding in respect of this Will 
and hold that it was duly exeouted. 

We now oome to the seoond Will of the 
4th October 1916 propounded by Mrs. 
Daly, Its exeoution is amply proved by 
the evidenoe of both the attesting witnesses 
Mr. Bur by Sub- Registrar of Bangalore, and 
Mr. Lubeok, Bar at Law, who says that under 
the instructions of the testator he drew up 
the Will. Its exeoution is not denied in 


(1) 34 Ind Cas f8fi; 20 C. W. N. 192. 

!L Ind ' Cas »- *7tt at p. 281; 23 0. L. J.601; 19 C 

W# W. o<so. 

864 l 70 L. J. P. 0. 40; 84 L. T. 371 

M At lit tt* C Oils 


arguments before us, but it is contended 
that the testator at the time was not of a 
sound disposing mind, Bofore going further 
we may quote with advantage from 
Halsbury’s Laws of England, Volume 28, 
on the subject of testamentary oapaiity at 
page 532, 

It is neaessary for the validity of a 
Will that the testator should be of sound 
mind, memory and understanding, words 
whioh time out of mind have been held to 
m«an sound disposing mind, and to import 
suffioient oapaoity to deal with and appre- 
ciate the various dispositions of property 
to whioh the testator is about to affix his 
signature ; but a Will is not revoked by 
the subsequent insanity of the testator.” 

In order to constitute a sound dispos- 
ing mind, a testator must not only be 
able to understand that he is by his Will 
giving his property to one or more objects 
of his regard, but he must also have 
oapaoity to comprehend and to reoolleot 
the extent of his property and the nature 
of the claims of others whom by his Will 
he is excluding from participation in that 
property. For this purpose it is essential 
that no disorder of the mind shall poison 
his affections, pervert his sen3e of right, 
or prevent the exercise of his natural 
faculties, that no insane delusion shall 
influence his Will in disposing of his property, 
and bring about a disposal of it whioh if 
the mind had been sound would not have 
beeD made. Perversion of moral feeling does 
not constitute unsoundness of mind. ” 

The prinoiples contained in these two 
paragraphs are referred to in many of the 
other authorities whioh have been quoted 
before us. 

On the same day that the Will propounded 
by Mrs. Daly was exeouted, a deed of gift was 
also exeouted by the testator in favour of his 
wife. This as well as the Will was drawn up 
by Mr. Lubeok, who ha 9 given evidence 
a 9 to the oiroumstanoes under which he 
drew up both these dooam 9 nts. His evi- 
denoe is fully dealt with in the judgment 
of the learned Distriot Judge and also 
in that of Mr. Justioe Martineau and we 
need not refer to it in detail. It is suffi. 
oient to note that he states that h 3 drew 
up the Will under the instructions of the 
testator and in his presence and that the 
tetter gave witness the impression of 
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having been of sound mind and under- 
standing. He eays that the testator was 
aware and approved of the oontents of 
the Will which was shown to him. Mr, 
Burby, who had gone to the hospital to 
register the deed of gift and who is the 
second attesting witness, gave similar 
evidence. He said Mr. Daly was of sound 
mind, memory and understanding. Great 
stress has been laid by Counsel for ihe 
appellant upon a discrepancy between the 
evideioe of these two witnesses. Mr. 
Lubeok says that the Will was read out in 
the presence of Mr. Barby, whereas the 
latter says that it was not read out in 
his presence. In our opinion this dis- 
crepancy is quite unimportant. The evi- 
dence was given almost a year after the 
date of the execution of the Will and 
Mr. Lnbeok may very well have forgot- 
ten whether Mr, Barby was present 
when the Will was read out or 
not. One cannot expeot a witness to re- 
member details of this sort with absolute 
aoouraoy. In addition to these two wit- 
nesses we have the evidence of Ur. Harris, 
an Anglo-Indian House Surgeon of the 
hospital where Mr. Daly was an in patient 
from the 24th September to the 2nd 
November 1916. He states that fce used 
to see Mr. Daly every day and that the 
latter spoke coherently and rationally to 
him. He waB suffering from paralysis of 
the left leg and both hands. He was 
able to move about his arms ar.d sit up 
iD bed. Then we have the evidence of 
Mere zee, an Indian Christain and Sub- 
Assistant Surgeon in the Bowring Civil 
Hospital, Bangalore. His evidence is not 
of much importance and is merely to the 
effect that the testator used to speak ra- 
tionally and improved in condition after 
he was admitted to the hospital. Some 
stress has been laid by Counsel for the 
appellant on oertain notes made by this 
witness as to Mr. Daly’s condition while 
he was in hospital. One cf these notes 
is to the tfltot that the patient answered 
reasonably but at times he spoke 'out of 
sense,* Now, it is quite possible that 
Mr. Daly may on occasions have talk.d 
Lonsense ana suffered irom delusions, but 
it dees not follow from this that at the 
time of exeoutieg the Will he was not 
of sound disposing mind. 


While the present appeal was pending but 
before it oame up for hearing, an applioation 
was made on behalf of the respondent 
before one of the Judges of this Bench 
to the effeot that the evidence of Colonel 
Standage, Residency Snrgeon, who was 
in obarge of the Bowring Civil Hospital 
at the time when Mr. Daly was an in* 
patient, should be taken on commission 
and taken ioto consideration at the hear- 
ing. While the oas3 was being tried 
by the District Judge of Ambala, an 
attempt was made to obtain the evidence 
of Colonel Standage but without success 
as at that time he was in Mesopotamia. 
His evidenoe has now been taken as re- 
quested, but Counsel for the appellant 
objeots to its admission on various grounds. 
The most important of these we consider 
to be that in the oourse of oros9 exami- 
nation oertain questions were put to the 
witness whioh required expert knowledge 
for their answers, and Colonel Standage 
objected to answer them unless he was 
paid a fee of Rs. 300 as an expert. 
This fee was not paid and the questions 
accordingly remained unanswered. Mr. 
Moti Sagar accordingly objeots that his 
evidenoe should not be admitted, 
because his olient was not allowed to 
oro98-examine him fully. We think 
there is foroa in this objection and we 
have aooordingly decided not to consider 
his evidenoe. There is, however, on the 
record a oerti6oate marked Exhibit A. 0., 
d-ited the 30th October 1916, whioh he 
gave in regard to Mr Daly’s condition at 
that time. It is as follows: — 

“Certified that Thomas Henry Daly has 
been and is an in patient of the above 
hospital (Bowring Hospital, Bangalore) 
and that owing to an attack of paralysis 
partially affecting his limbs, he is unable 
to write or sign his name; but he is able 
to speak coherently and is of dear and 

understanding mind.” 

Mr. Moti S gar at 6rst objected to the 
admissibility of this certificate in evidence 
but after his attention was called to 
Ptofion 32 (2) of the Evidence Aot he 

withdrew bis objection This certificate 
is certainly good evidenoe that onibeoUt 
Ootober 1916 the testator was of clear 
and understanding mind. It wae g»Wi 
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of course, 26 days after the Will was 
ezeoated and, therefore, does not prove 
what the etate of the testator’s mind was 
on the date of ereootion. The testator 
died on the 3rd November 1916 or four 
days after the certificate was given. It 
shows at all events that the disease from 
whioh he was suffering was not of suoh 
a nature as to support the view that he 
was probably not of sound disposing mind 
on the 4th October 1916. 

Certain letters writteu by Mr. Daly to 
the Woolmers in Maroh 1916 and at 
other times have been referred to by the 
District Judge and Mr. Justice Martineau, 
and special stress before us is laid upon 
a letter of the 28th Maroh 1916, whioh 
shows that the writer was not on good 
terms with his wife at that time, and in 
whioh he says that she was pestering him 
to make a Will, In our opinion these 
letters are not admissible in evidence and 
should not have been admitted by the 
trial Court, They are written statements 
of a person who is dead and if admissible 
at all would be admissible under seotion 32 
of the Evidence Aot, but none of the 
clauses of that section applies and Counsel for 
the appellant has not cite! any authority 
in support of the proposition that suoh 
letters are admissible. In our opinion 
their importance would not be great, 
because it is admitted that Mr. Daly left 
his wife in Maroh 1916 because he was 
displeased with her for she was in constant 
attendance on her sick mother. 

He left her and went to Bombay and 
afterwards to Simla, where he stayed with 
his married daughter Mrs. Woolmer and 
her husband until he was taken away 
from there by his wife on 18th September 
1916. Even if it be admitted that his 
wife was asking him to make a Will 
in Maroh 1916, it would not in our 
opinion lead to any inference to the effect 
that she unduly iuflaenoed him to make 
a Will in her favour in October 1916. 
The first Will left one-third of the property 
to bis son Arthur, one-third to his daughter 
Maud (Mrs. Woolmer), his children by a 
former wife, and the remaining one-third 
to Mrs. Daly. At that time his son 
Arthur was missing, and so far as we are 
aware is still missing. The second Will 
leaves leverything unconditionally to his 


wife, the respondent. This second Will is, 
in our opinion, a perfectly natural and 
just one when it is remembered that the 
testator’s son Arthur was still missing at 
the time, that his daughter Maud was 
provided for and that his wife, present 
respondent, had four small children depend- 
ent upon her. The Will can, in our 
opinion, in no sense be called an ‘inofficious 
one.” Mr. Oertel on behalf of the respond- 
ent has cited inter alia the following 
authorities: — Halsbury’s Laws of England, 
Volume 28. page 532 Sayad Muhammad v. 
Fatreh Muhammad (4), Sajid Ali v. Ibad 
Alt (5) and Bur Singh v. TJttam Singh 
(6). We have already quoted the passages 
relied upon in the first of these authorities 
Sayad Muhammad v. F tteh Muhammad (4) 
is not of muoh importance, for the man 
the execution of a deed by whom was 
disputed was suffering from paralysis and 
was proved to be affected by difficulties 
of speeoh, but it was found on the evidenoe 
that he was of sound mind at the time 
when he exeouted the deed. In Sajid 
Ali v. Ibad Ali (5) it was held that 
although the mental faculties of a person 
suffering partial paralysis may have been 
affected by his physical weakness, he 
may still be capable of devising and cf 
exemtiog a Will of a simple character, 
although unfit to originate or to 
comprehend all the details of a com- 
plicated document. Very great stress las 
been laid by Counsel for the appellant 
upon the letters written by Mrs. Daly to 
the Woolmers regarding her hut-bind’s 
condition and espeoiaily on letters written 
by her on the 3rd and 11th of October, in 
whioh she states that sometimes he suffered 
from delusions thinking that he was still 
in Simla. It has been argued that the 
presence of this delusion on the 3rd and 
11th of Ootober shows that Mr. Daly 
could not have been of sound disposing 
mind on the 4th Ootober. Now Mr. Daly 
had b*en ill for a long time and was 
doubtless very muoh reduoed in strength by 

(4) 22 0. 8 -'4 at p 3*4; 22 I. A. 4; 6 Sar P. C J.615, 

(6) 23 C. ! tr ); 22 I. A. *7 •; b Sar I*. C. . b27. 

(f.) ft lnd Cas 33; z\ P tt 191 ; 1 P. « . R 1ft 
15 C w N 77; 3 t: L J 72: 2l P. L R 19! I; 13 
Bom. L. K. 69; 9 M. L. T. 116; (1911) 1 M. VV. N. 
8b; a A. L. J. 123; 4 Bur L. T. 36; 21 M, L. J, 100; 
38 0. 366; 381. A. 13 (P. C ). 



80 ? 


INDIAN OASES. 


[1920 


WOOLMER V. DILI. 

his illness. His mental faoaltie9 may have 
been affected by his physioal weakness, 
but we think that he might still be oapable 
of devising and exeonting a Will of a 
simple oharaoter saoh as the one propounded 
by the respondent. The Will is only of 
of a few lines in length and is an extremely 
simple one. It merely states that the 
testator thereby revokes all former Wills 
and deolares this to be his last Will, and 
then it goes on to give all the property 
that he may die possessed of to his wife 
Dorothy Isabel Daly and appoints her 
to be the sole executrix of the Will. 
There is nothing difficult to understand 
in this and we have the evidence of 
Messrs. Lubeok and Burby that the testator 
was of sound mind; and Mr. Lubeok says 
that he drew up the Will under the 
instructions given by the testator. 

Mr. Moti Sagar has referred inter alia 
to the following authorities. Tayammaul 
v. 8a8hachalla Naiker (7), Lachho Bibi 
v. Qopi Narain (8), Moomesh Chunier 
Biswas v. Rashmohit.i Dasi (9), 
Indar tiarain Shiv Puri v. Onkar Lai 
(10), Kewati v. Ohandu Lai (II) and 
Baj Bachan Singh v. Shatranji (12). Most of 
these oases were decided in accordance with 
the particular facts disclosed therein and 
we do not consider it necessary to disou-s 
them in detail. It is argued that in order 
to constitute what is known in law as a 
sound disposing mind it must be shown that 
the testator was. able to understand his pofi. 
tion, that is, to understand that he was giving 
his property to one or more objeota of his 
regard and was able to reoolleot the nature 
of the olaims of others whom by his Will 
he was excluding from participation in his 
property. Now, bearing these principles in 
mind and also remembering that the 
testator did not own a large amount of 
property, we see no reason to suppose 
that he did not realise the amount of his 
property ard was not able to form a 
judgment with respeot to the person whom 

(7) 10 M. 1 A. 42P;2 Sar. P. C. J. 13; 919 E. R, 1034. 

(8) 23 A. 472; A. W. N. (1901) 14o. 

(9) 21 (5. 279 

(10) 10 Ind. Cas. J30 ; 20 P. R. 1912; 141 P. L. R. 
1911 1 233 P W. R. 1911. 

(11) J-6 Ind. Cas. £85; 123 P. R. 1910; 190 P. W. 
B. 1916. 

(12) 47 Ind. Cas 963; 6 O.IL. J. 619. 


he was benefiting by his Will and those 
whom he was excluding from any share in 
his property. Mr. Lubeok knew that he 
had little obildren dependent upon him and 
says that be asked the testator what he 
was going to do about them, and the 
latter replied that his wife would look 
after them. Some stress has been laid in 
arguments by Counsel on behalf of the appel* 
lant or the faot that no mention wa* made to 
Mr. Lubeok of the existence of any previous 
Will or of the exietenoe of ohildren by his 
previous wife. But in our opinion there is 
nothing suspicions about this. The instruc- 
tions given to Mr. Lubeok were clear and 
perfectly definite and what he had to do 
ftas to draw up a Will by whioh the 
testator left everything to his wife; it was no 
business of his to enquire whether any pre- 
vious Will existed or whether there were 
any other relations of the testator whom he 
was excluding from participation in his 
property. The first Will contained a peculiar 
clause whioh is set forth in detail at page 
2 of Mr. Justice Martineau’s judgment, and 
it is urged that in aooerdanoe with this it 
was natural that Mr. Daly should have 
oommnnioated the faot that he had made a 
new Will to Mr. Woolmer and that he should 
have requested him not to oppose 
the same. No communication was, as a 
matter of faot, made to Mr. Woolmer to the 
effect that a new Will had been made until 
after the testator’s death; but we see 
nothing suspicions in this. The effect of 
the new Will was to disinherit the Woolmers 
and Mr. and Mrs. Daly both may have 
naturally wished that the persons affected 

should not be oommnnioated with until it 
was neoessary. 

A good deal of stress has been laid by 
Counsel for the appellant npon the faot 
that Mr. Daly made the first Will in Janu- 
ary 1914 and was apparently adhering to it 
at the time when Father Dealey visited him 
in Simla about the 7th of September 1916* 
Father Dealey says that at Mrs. Daly’s 
request he asked Mr, Daly if be had made 
a Will and the latter replied that he had 
made one and that it was in a box whioh 
he pointed to in his bed room. It is con- 
tended that this Will must have been the 
first Will. We do not, however, thick that 
it follows from this that the testator was 
pot at the time contemplating makirg a 
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seoond Will, It is urged, and we consider with 
reason, that it was most unlikely that he 
would make suoh a Will in Simla while he 
was living with the Woolmers. Oa the 
oonftrary, he would be anxious to oonceal 
from them that he had any suoh intention. 
We have oarefully oonsiderad the evidence 
in regard to the execution of the Will cf the 
4th Ootober 1916 and have no hesitation in 
agreeing with Mr. Justice Martineau that 
it was duly executed, the testator being at 
the time of sound disposing mind. We also 
agree with his oritioism of the learned Dis* 
triot Judge’s reasons for ooming to a 
contrary oonolusion. We think there can 
be no doubt that Mr, Daly did from time 
to time suffer from the delusion that he wa9 
still in Simla after he had returned to 
Bangalore, but we do not think that this in 
itaelf is a sufficient rfeason for rejecting the 
direot evidenoeasto the drawing up and due 
execution of the Will. It was not a delusion 
which affected his mind in regard to any of 
his near .relations, he did not for instance 
imagine that his daughter Maud (Mrs. Wool* 
mer) was dead. Had he had a delusion of 
this sort, it might well have been urged that 
it influenced him in the framing of his Will 
and that he was not of a sound disposing 
mind. 

We accordingly hold that he duly exeouted 
the Will of the 4th Ootober 1916 and we 
dismiss the appeal with oosts. 

Appeal dismissed . 


ALLAHABAD HIGH COURT. 

Stamp Reference in First Appeal No. 286 

op 1917. 

February 24, 1920, 

Present-.— Sir Grimwocd Mears, Kt., 
Chief Justice, and Justioe Sir P. C. 

Banerji, Kt. 

SHAEZADI Bit GUM — Plaintiff — 

Appellant 

versus 

MAHBUB ALI SHAH and others — 
Dependents — Respoi* dents. 

Court Fees Act (P7I of 1870;, 8. 7 (i>, (ii‘, Sch. II, 
Art. 17 — Declaration of right to receive periodical 
payment urth consequential relief, suit for— Court-fee 
payable. 

Where a plaintiff prays for a declaration of right 
to receive a periodical payment, and also asks for 
arrears of the sum so payable, tho Court-fee payable 


should be calculated, under section 7 (i») of the 
Court Pees Act, on ton times tho amount claimed to 
be payable for one your in respeot of the periodical 
payment phis the amount claimed as arrears, [p. 812, 
col. 1.] 

Reference under section 5 of the Court Fees 
Aot. 

FACTS appear from the following 

OFFICE REPORT. — This is an appeal 
against the decree of the Court below dis* 
missing the plaintiff’s suit 

(а) for a declaration as against the 
defendants that the plaintiff and her 
descendants generation after generation are 
entitled to receive from the defendants and 
their representatives Rs. 100 per mensem, 
whioh is a charge on the properly men* 
tioned in Schedule A attaohed to the plaint, 
and - 

(б) for a decree awarding Rs. 1,800 on 
aoocunt of monthly allowance at the rate 
of Rs. 100 per meDsem for 18 months from 
1st January 1913 to 1st July 1914. 

The claim regarding relief (a) was, for 
purposes of jurisdiction, valued at Rs. 76,216 
and a Court fee of Rs. 10 was paid thereon, 
and that regarding relief (6) at Rs. 1,800, 
and a Court-fee of Rs, 115 was paid thereon. 
Id all a Court-fee of Rs, 125 was paid on 
the plaint. So far as relief ( b ) is concerned, 
the Court- fee has been correctly paid under 
seotion 7, olau-e (t) of Ihe Court Fees Aot, 
but the payment of a 6xed fee of Rs. 10 
in reject of relief (a) does not seem to 
be adequate. Relief (a) oomes within the 
purview of olause (ii) of section 7, and so 
Court-fee ought to have been paid on this 
relief on 10 times the amount olaimed to be 
payable for one year. 

The question of sufficiency or otherwise 
of the Court fee paid on the plaint and 
of the valuation of the suit was the subject 
of an iesue in the Court below. At the 
trial of the suit the Court appears to 
have proceeded on a different basis. It 
was argued by the defendants that relief 
( b ) was consequential on relief (a) and so 
ad valorem Court fee must be paid on the 
value of the relief sought. The Court held 
that the two reliefs being independent of 
eaoh other, the Court fee paid was sufficient. 
The question of valuation was not con* 
sidered. The deoision of the Court below 
in the matter of Court fee is, 1 submit, 
oorreot so far tl at the relief ( b ) is not 
consequential on relief (a). However, the 
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Coart below did not consider whether 
relief (a) was taxable under section 7, 
olause (t'»), Schedule I of the Coart Fees 
Act and not under Artiole 17, clause (m), 
Schedule IL of the Act. A fixed fee of 
Rs. 10 was paid on the plaint under 
the above Artiole 17, clause (tit), on the 
ground that it was a suit to obtain a 
declaratory decree where no consequential 
relief was prayed. In any case the deci- 
sion of the Court below in regard to 
Court-fee is not binding on this Court. 
Under seotion 12 of the Act this Court 
is competent to open the question of 
Court-fee if the Court considers that the 
question has been wrongly deoided by the 
Court below to the detriment of the revenue. 

I have not been able to find a oase 
of this Court on all fours with the present 
oase. but there is a oase to be found in 
A larsinvacharya v, Sv'imi Rayacharya (l). 

The faots of that oase seem to correspond 
with the faots of this oase. The relisf asked 
for in that case was for a declaration of 
right to an annuity and it was held that 
the stamp for a petition of speoiel appeal 
should be regulated by the market value 
of the annuity and that “ prima facie” ten 
times the amount of the annuity shonli 
be assumed to be its market value. Oo 
the authority of the ruling of the Bombay 
High Court which does not appear to have 
been overruled by any other High Court 
and whioh is quite oonsisteot with the pro- 
visions contained in olause (ti) of seotion 7 
of the Court Fee3 Act, Court fee must be 
pa d on Rb. 13,800, as per detail given 
below: — 

Relief (a) — 100 into 12 i»folC=Rs. 12,000 

Relief (6) ... ... „ 1,509 

Rs. 13,100. 

On the above total valuation a Court-fee 
of Rs. 595 is payable. A Court fee of 
Rs. 125 having been paid, there is, therefore, 
a deficiency of Rs. 470 due from the plaintiff- 
appellant on the plaint. 

The suit having been dismissed the 
plaintiff has filed this appeal, valuing it 
at Rs. 50,000 and paying a Court fee of 
Rs. 125 thereon, as on the plaint. The 
relief sought by this appeal is that the 
decree of the Court bslow be set aside 
1 (1) 6 B. H. 0. R. (A. C. J.) 65. 


and the suit decreed. For the reasons 
given above a Court-fee of Re. 595 is 
also payable on this appeal. A Court-fee 
of Rs. 125 having been paid, there is, 
therefore, a deficiency of Rs. 470 in this 
Court. 

Total deficiency dae from the plaintiff- 
appellant in this Court and lower Court is 
Rs. 94C. 

I may mention that the valuation of the 
suit and the appeal shoull betaken to be 
Re. 1^,800. 

OBJECTION — The Stamp Reporter has 
misunderstood the nature of the suit and the 
applicability of seoticn 7, clause (ti) of the 
Court Fees Act. 

The present suit is in effect a suit for 
recovery of arrears of maintenance on the 
bi9is of the terms of the sale-deed, dated 
the 1 1th of March 1898, executed by 
plaintiff in favour of defendants Nos. I 
and 2 and Syed Wajid Ali Shah, deoeased, 
by whioh plaintiff sold her .share in the 
estate of her father for a consideration of 
R 3 . 3,500 in cash and R*. 100 monthly to 
be paid to her during her lifetime and to 
her descendants from generation to genera- 
tion. 

No doubt, the plaintiff in her plaint 
seeks a relief for declaration that aosord- 
iog to the terms of the sale deed plaintiff, 
and after her, her descendants from gener- 
ation to generation, are entitled to recsiva 
from the defendants Rs. 100 per mensem, 
bu': this relief in the first insfanie is 
inci lenlal to the second relief, whioh is 
the consequential relief, and consequently 
no separate Court-fee is leviable on the 
first relief. The amount of maintenance 
has already been determined by the parties 
and the plaintiff simply asks for the 
recovery of the amount, This suit falls 
under seotion 7, sub seotion ( i v) , clause 
(c), inasmuch as there is a prayer for a 
declaratory decree and consequential relief. 
Unless fchs Court holds that the contract 
between the parties entered in the 
sale deed was a valid and binding contract, 
no decree in regard to relief (6) can be 
passed. 

The plaintiff does not ask the Court to 
determine the amount of monthly allow- 
ance or annuity for whioh any Court fee 
under seotion 7, sub section (»»), is required 
by law. 
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£?en if it be held that a separate Court* 
fee should he paid on the declaratory deoree 
in relief (a), ten rcpees already paid a*e 
sufficient. 

Suit9 for maintenance should be distingu 
ished from suits for arrears of mainten- 
ance: the former are valued at the amount 
claimed a9 payable for ten years, and the 
latter at the amount claimed as arrears. 
Where the objeot of the suit is not merely 
to reoover arrears of maintenance already 
determined but to obtain a deoree fixing 
the rate of maintenance, then section 7, 
sub-section («), applies, otherwise not. See 
Punjab Stamp Manual, I828, page 69, 
paragraph 102. The ruling in Narsin ta- 
charya v. Svami Bayacharya tO d)es 
not apply to the present oaie. There 
the right and the amount of annuity was 
to be determined by the Court, and, there- 
fore, Court-fee was leviable on ten times 
the amount of the annuity. The case that 
may be said to closely resemble the pres 3nt 
one is that reported as Qiiij'invnd Datta Jha 
v. Sailajanund Datta Jha (2). That was a 
suit upon an elerar exeouted by the priest for 
recovery cf arrears of maintenance and for 
declaration that the money due was realis- 
able from the surplus of the offerings to 
the idol. The Julge3 held that fts. 10 was 
the proper Court-fee on the declaratory 
relief. 

My submission is that the suit falls 
unler section 7, sub-seotion (i). This suit 
is for reoovery of arrears of maintenance 
based upon a contract between the parties 
and the declaration sought for is 
that according to the oontraot osrtain pro- 
perties are ohargeable with the said amount 
for ever. 

The matter being referred to the Taxing 
Offiosr, he referred it for final deoision to 
the Bench hearing the appeal. 

Mr. Nehal Ohar,d and the Hon’ble Dr. 
Tej Bahadur Sapru , for the Appellant. 

Mr. A. E. Bytes (Government Advocate), 
for the Crown (Board of Revenue). 

JUDGMENT. — A question lai been 
raised in this appeal as to the amount 
of Oourt*fee to be paid in 1 espeot of relief 
(a), claimed in paragraph 13 of the plaint. 
That relief is in the following terms: — I 
may be declared a9 against the defendants 

' 2 ) 28 0 . 615 . 


that the plaintiff and her descendants genera* 
tion after generation are entitled to receive 
from the defendants and their representatives 
Rs. 100 per mensem, which is a charge on 
the property mentioned in Schedule A.” 
There is a further prayer for the reoovery 
of Rs. 1,800 as arrears. Court fees were 
paid as to the first relief of a sum of 
Rs. 10, it being contended on behalf of 
the plaintiff that she was liable under 
olsme 17 of Schedule II of the Ciurt 
Fh 68 Aot to the payment of a Court fee of 
R9. 10 only. An objection was raised in 
the Court bebw as to the amount of Court* 
fee in respect of this part of the claim. 
The learned Subordinate Judge deoided in 
fivour of the plaintiff. The olaim was, 
however, dismissed and an appeal has been 
preferred by the plaintiff to this Court. 

The office submitted a report that the 
amount of Court fee, namely, R). 1C. which 
the plaintiff has paid in regard to relief 
(a) in the plaint and on the memorandum 
of appeal was insufficient, and Mr. Ryves, 
on behalf of the Board of Revenue, supports 
the office report, and urges that the 
amount of Court-fee payable by the plaint- 
iff is not the fixed Fum of Rs. 10 for 
this part of the olaim but ad valorem Court* 
fee as prescribed in seotion 7, clause <»'») 
of the Court Fees Aot. If the suit had been 
a suit for a declaratory deoree only, 
without a prayer for consequential relief, 
Artiole 17 might have applied; but in the 
present oase the plaintiff claimed not 
only a declaration of her right to get a 
periodical payment of Rs. 1 00 a month, 
but also a sum of Rs. 1,800, so that there 
was a prayer for consequential relief in 
addition to a prayer for a declaratory deoree. 
In this view Artiole 17 could not apply to 
the case. Seotion 7 of (he Court Fees 
Aot provides in clause («) that in suits 
for money, including suits for damages, or 
compensation, or arrears of maintenance, 
of annuities, or other sums payable periodi- 
cally, Court fee is to bs paid according to 
the amount olaimed. Then follows olauee 
(ii) t whioh is in these terms In suitefor 
maintenance and annuities or other sums 
payable periodically, according to the value 
of the subject matter of the suit, and 
such value shall be deemed to be ten times 
the amount olaimed as payable for one 
year.” In the present suit the plaintiff has 
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in clause (a) of the reliefs prayed for in 
the plaint asked for a declaration that she 
and her legal representative? are entitled 
generation after generation to receive from 
the defendant and from their property 
Rs. 100 a month. This is a claim for 
a sum, other than maintenance or annuity, 
which is payable periodically. In a oase 
like this if clause (ii) is applicable, the 
Coort.fee is to be paid on ten times the 
amount claimed to be payable for one year. 
In our opinion this is a case to whioh 
olause (u) of seotion 7 fully applies. The 
claim is, as stated above, for a declaration 
of right to a periodical payment and, there* 
fore, Court fee is to be paid on this part 
of the olaim on ten times the amount 
claimed to be payable for one year. The 
sum of Rs. 100 a month is olaimed as 
payable and, therefore, for one year the 
amount payable is Rs. 1,200; Court fee is 
payable on ten times that amount, namely, 
R9. 12 , 000 . ’ 

We allow the appellant threa months to 
make good the deficiency in Court-fee on 
the memorandum of appeal presented in 

this Court and on the plaint filed in the 
Court below. 

Order accordingly. 


MADRAS HIGH COURT 
Appeal ag.inst Order No. 2 of 1919 
November 26, 1919. 

Pre nu-7 S , irA . bdQr St., Off*. 

Chief Jnstioe, and Mr. Juatioe 

Oldfield. 

K. RAGHAVACHARI — Petitioner 

— Appellant 
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ABHE SINGH V, BINODI LAL. 


Appeal No. 873 of 1916, in Original Suit 
No 14 of 1914. 

Mr. T. R. Venkntirana Saslriar , for the 
Appellant 

Messrs. T. Narosimha Aiyangar and F. K, 
Srinivasa Aiyangar , for the Respondent. 

JUDGMENT. — We think the Subordinate 
Judge is wiong in holding that the peti- 
tioner, who wanted to be brought on reQord 
as the representative of the judgment-debtor 
in order that he might raise a question 
covered by seotion 47, Civil Procedure Cod a , 
must apply to the Rumbakonam Subordi- 
nate Court whioh passed the decree. 
Apparently he has in mind the ruling of 
this Court in Swaminatha Ayyar v. Vaidyi • 
natha Sastri (1), bat that related to an 
application under section 2^4 of the Civil 
Procedure Code to bring in the legal repre- 
sentative of a deceased judgment-debtor on 
reoord, whioh is expressly provided for in 
the Code. This application is made so that 
the petitioner may raise a question to be 
decided by the executing Court under 
seotion 47, Civil Procedure Code, and we 
think that the Court executing the decree 

is the proper Court to entertain this 
application. 

The appeal is, therefore, allowed. We set 
aside the order of the Subordinate Judge 
and remand the petition to him for dis- 
posal on the merits. The respondent 
will pay the costs of the appellant. 

M. 0. p. 


/tv „ Appeal allowed. 

(1)28 M. 466; 15M.L. J. 110 (P. B.J. 


E. PARAMASWAMi PILLAI-Assi™, 
.. Decree Hulueb — Respondent. 

C.P.I Procedure Code (Act 7 of l<-; 0 9 ) s 4 
ExecuUon of decree Application to be brought 
record as representative of jud gme n t .debtor-% ur , 
which application should be made. 

Where a person applies to be brought on the rec, 

that ho ^ epreS6ntative the judgment-debtor* 
that ho may raise a question to be decided by i 

executing Court under section 47 of the 

Procedure Code the proper Court to entertain 

application is the Court executing the decree. 

Appeal against the ordar of the C< 

?° b ° r £ di ° at0 Jad ff p > Negapat 
dated the 1st of October 19. 6, iq Exeou 


LAHORE HIGH COURT. 

Second Civil Appeal No. 42 of 1920. 

March 27, 1920. 

Pretent: — Mr. Chevis, Acting Chief 

Justice. 

ABHE SINGH and oraERS— Plaintiffs 

— Appellants 

versus 

BINODI LAL and otieri — Defendant i 

— Respondents. 

Civil Procedure Code (Act V of 1908,1, s 11— Rea 
judicata between co-<lefendants —Reasons for decree, 
whether part of decree -Appeal, whether permissible 
against reasons for decree • 
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A decision in a former suit does not operate by 
way of res judicata between co-defondants, unless it 
was a decision necessary to tho decision of that 
suit. [p. 814, col 1] 

Plaintiffs sued defendants for a declaration that 
they were owners of a certain plot of land Prior 
to this one C. had sued tho present plaintiffs for an 
in i unction restraining them from interfering with 
his^ building on the plot and they had resisted the 
okum on the ground of ownership The father of 
the present defendants alleged his own title and 
asked to bo impleaded. Ho was made a co-defend- 
ant and an issue was struck as to the rights of 
the defendants inter se. Ho produced a sale-deed 
showing that the site had been purchased by a 
common ancestor of himself and C. The Ccurt 
thereupon dismissed the suit leaving the parties to 
bear their own costs, The decree contained tho 
Munsif’s reasons for arriving at his decision. The 
defendants present plaintiffs! appealed as to costs 
and got them from the District Judge: 

Held, 1 that the words in the Munsif’s decree 
(in the earlier suit) which gave the reasons for his 
decision were no part of the decree proper and did 
not give tho defendants, present plaintiffs, any 
right of appeal: [p 8 , col. 2, p 8H, col .] 

' 2i that the defendants, present plaintiffs, could 
not appeal and did not appeal against tho decree 
except as to costa: [p. 8 4, col. J,] 

• 3) that the former decision was consequently 
no bar to the present suit. [p. 814, col 2.] 

The reasons for a decree are Dot any part of tho 
decree even though they may be inserted in tho 
decree sheet, and a party can only appeal against 
the deoreo proper [p. 814, col. 2.] 

Second appeal from the deoree of the 
Distriofc Judge, Gurgaon at Hissar, dated 
the 16th June 1919, affirming that of the 

Muneif, 1st Clasp, GurgaoD, dated the 15th 
February 1919. 

Bakhshi Tek Ohand t for the Appellants, 

Lala Madan Qopal , for the Respondents. 

JUDGMENT.— The plaintiff Abhe Singh 
and two others sue the sons of the late Ji Sukh 
for a declaration that they are owners of a 
certain plot of land. Their suit has been 
dismissed by the lower Courts as barred by 
the principle of tes judicata. 

In a former suit one Cbattarbhuj was 
the plaintiff. He sued the present plaint* 
iffs, alleging that he was the owner of 
this plot and asking for an injunction re- 
straining them from interfering with his 
building on the plot. Abhe Singh, etc. resisted 
the claim on the ground of ownership. 

Ji Sukh oame forward alleging his own 
title and asked to be impleaded; he was 
added as a co-defendant. An issue was 
then added as to the rights of the defend- 
ants inter se, Ji Sukh produoed a sale- 
deed to show that the site had been pur- 
chased by a oommon ancestor of himself 


bia 

and Chatterbhuj. The Munsif dismissed 
the suit, holding that the production of the 
salf-deed and the evidenoe as to Ji Sukh’s 
possession were fatal to Cbattarbhuj’s olaim. 
He left the parties to bear their own costs. 
Cbattarbhuj did not appeal. Abhe Singbi 
etc , appealed as to oosts and the Distriot 
Judge aooepted the appeal and allowed them 
oosts. 

The lower Courts in the present suit have 
held that the former suit is a bar to the 
present olaim. 

Several rulings have been oited on both 
side3. It seems dear that any decision in 
the former suit is no bar unless it was a 
decision necessary to the decision of that 
suit, and for plaintiffs it is urged (1) that 
the Munsif in the former suit oame to no 
dear finding as to Ji Sukh’s title, but 
merely held that he was in possession, and 
(2) that all that was necessary for the 
dismissal of that suit was to deoide that 
Ohattarbhuj bad proved his title and that 
it was unnecessary to go further and deoide 
which of the rival defendants was the 
rightful daimant. It is also urged that 
Abhe Singh, etc., could not appeal from the 
Munsif’s deoision except as to oosts. The 
reply to this last contention is that as the 
Munsif’s decree embodied a finding as to 
Ji Sukh’s rights, Abhe Singh, eto., could 
have appealed as to the merits and not 
only as to oosts, and it is pointed out that 
in their grounds of appeal Abhe Singh, etc., 
attempted to go into the merits of the 
case. 

It The Munsif’s decree runs as follows: 

'Pas yeh hukm diya jata hai ki chunki ba rue 
dastawezat wa shahadat arati mutadaicia par 
kabza Muiaiale number 4 min.umla Mudai 
alahim paya jati hai is liye dauoa Mudai 
kharij k( yajatahai” Now a decree is the 
formal expression of an adjudication. The 
adjudication in this case was the dismissal 
of the suit. The reasons for the decree, 
are not, in my opinion, any part of the decree 
even though they may be inserted in the 
decree sheet. A party to a suit can only 
appeal against the deoree. The decree would 
have been just the same, ». e , the plaintiffs’ 
suit would have been dismissed if the 
Munsif had found that Abhe Singh, eto. 
held the title-deeds and were in possession.* 
How could Abhe Singh, eto., olaim to be 
aggrieved by a deoree which dismissed 
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the suit brought against them? They oonli 
of course appeal as to costs and they did so. 
In their grounds of appeal they attempted 
to advance oertain arguments as to the 
merits, but the appeal is headed merely as 
an appeal regarding costs, and the District 
Judge, rightly in my opinion, oonfined 
himself to the question of oosts when 
deoiding the appeal. I hold that, except 
as to oosts, Abhe Singh, eta , could not and 
did not appeal from the Munsif’s decision. 

The learned Vakil for the respondent 
frankly admits that in his opinion if the 
deoree in the former suit had been simply 
one dismissing the Buit and saying nothing 
as to the merits of either of the rival 
defendants, the deoision would be no bar 
to the present suit. I agree with him 
entirely, and l go further and hold that 
the words in the deoree whioh give the 
reasons for the deoision are no part of the 
deoree proper and did not give Abhe Singh, 
eto., any light of appeal. 

There are, of oourse, oases in whioh a 
deoision as to the rights or liabilities of 
tha defendants inter se makes the matter 
in dispute res judicata and bars further 
litigation. A fairly oommon case is when 
a plaintiff sues two defendants, and the 
question is whioh one of the two is liable 
to meet the plaintiff's claim. If in suoh 
a oase the deoision is that defendant No. 1 
is liable and not defeid^nt No. 2, then 
defendant No. 1 oannot bring a fre*h suit to 
reoover from defendant No. 2. Bat in saoh a 
oase the defendant who is made liable has 
a right of appeal. To hold that even 
where there is no right of appeal the 
matter is res judicata would, in my opinion, 
lead to great hardship in some oases. A 
dummy plaintiff might be put up to bring 
a claim wbioh obviously oould not suooeed, 
not with the idea of that plaintiff getting 
a deoree but with the intention of getting 
a deoision of a matter in dispute between 
rivals. If those rivals were made defendants 
and the suit were dismissed neither defend* 
ant would have any right of appeal, though 
the Court might have oome to a perfeotly 
unreasonable and unsound deoision as to the 
olaims of the rival defendants. My view is 
supported by the remarks in Nur Bakhsh v. 
Ahmad Bakhsh (1) and the rulings there oited. 

(1) 0 Ind. Cas. 1030j 120 P. L. E. 1911: 101 P. W. 

1911. 
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I hold that the former deoision is no bar 
to the present suit, and I accept this appeal 
and reversing the orders of the lower Courts 
dismissing the suit, I remand the suit to 
the 6rst Court for deoision on the merits. 
Stamp on appeal to this Court to be re- 
funded. Other oosts in this Court and in 
the Distriot Judge’s Court to be oosts in the 
oanse. 

Appeal accepted-, Oase renanded. 


BOMBAY HIGH COURT 1 . 

Second Civil Appeal No. 565 of 1917. 

October 21, J919. 

Present : — Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justice Heaton. 
MALLAPPA BHARMAPPAand othebs— 

Appellants 
t ersus 

HANMAPPA MARDEPPA and others— 

Respondents. 

Hindu. Law— Adoption— Widow succeeding as heir 
to son, power of, to adopt— Consent of co-parceners, 
whether necessary. 

A Hindu widow succeeding as heir to her son 
who dies unmarried is entitled to adopt to her 
husband, provided that her son had not attained 
ceremonial competence. In such a case it make 9 
no difference that the husband of the adopting 
widow died in union with his co-parceners and that 
her soo separated subsequently and that the con- 
sent of the co-parceners was not obtained, [p* 81o» 
cols. 1 & 2.] 

Second appeal from the deoision of the 
Distriot Judge, Dharwar, in Appeal No. 141 
of 1915, modifying the deoree passed by 
the Additional Subordinate Judge at Haveri» 
in Civil Suit No. 642 of 1913. 

Mr. H. B. Oumaste t for the Appellants. 

Mr. A. 0. Desai, for Respondents Nos. 1 
and 2. 

JUDGMENT. . 

Macleod, C. J. — The plaintiffs sued for 
possession of a house and a one* fifth share 
of the lands as desoribed in paragraph 
of the plaint with mesne profits. 

The first plaintiff is the adopted son of the 
2nd plaintiff, who is the widow of one Bhar- 
mappa. Bharmappa admittedly died in union 
with his brothers, defendants Nos. 1 to 3 and toe 
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husband of defendant No. 4, leaving a minor 
son Mahadevappa. Thereafter there was a 
partition between Mahadevappa and his 
unoles. He died unmarried in 1907, leaving 
his mother the 2nd defendant as his heir. 
In K08 she demanded her share which the 
defendants refused in 1908, since when they 

have been in possession against her. In 1909 

she adopted the 1st plaintiff. 

The 2nd and 3rd defendants in their 
written statement oontended inter alia that 
the adoption was invalid, and this is the 
only question which has been argued before 
us in second appeal. The trial Court decided 
in plaintiff’s favour. The lower Appellate 
Court, however, modified the decree of the 
trial Court, holding that the adoption was 
invalid and awarded possession to the 2nd 
plaintiff only. It must be considered now 
as settled law that a widow succeeding as 
heir to her son who dies unmarried is 
entitled to adopt to her husband, provided 
that her son has not attained ceremonial 
competence: Verabhai Ajubhai v. Bai Biraba 
\*/« 

The principle of such recognition is that 
the act of adoption is derogatory of no 
other vested right than those of the adopting 
mother: see Rajah Vellanki Venkata Krishna 
Row v. Venkata Rama Lakshmi Narsayya (2) 
Qavdappa v Oirimallappa (3) and tayapa 
v. Appanna (4). Bat it has been oontended 
that because Bharmappa died in union, and 
thereafter his widow could not adopt without 
the content of his oparoeners, her right to 
adopt came to an end at the separation and 
could not be revived. No authority whioh 
is really m point has been oited for suoh a 
proposition. Reliance was plaoe on the 
deoision in Bamkrishna v. Shamrao (5), but 
what was decided in that case was that 
when the inheritance of the son has vested 
m some other heir than the mother herself, 
her power of adoption comes to an end* 
and cannot be revived. Nor is the oase of 
Datto Govind v. Pandurang Vinayak ((j) 
of any assistance to us. There A and S 

(1) 27 B. 402j 6 Bom. L. B. 634: 7 0 W N 7'fi- 

80 I. A. 2*4, 8 Sar. P. 0. J. 608 < P. 0 ). ? ? 

(2) 4 I. A. 1, 20 W. R. 21,1 M. 174, 3 Sar P 0 J 

009, 3 Suth. P. 0. J. 863. o aar. r. U. J, 

(8) 19 B 881. 

(4; 23 B. 327. 

26 B * 6201 4 Bom * &. 816. 

(6) 82 B, 499, 10 Bom, L, R. 692, 


were two joint brothers. S died leaving a 
widow, who on A's death soooeeded to the 
estate. She adopted a son to her husband 
and the reversioners objected. The ques- 
tion whether a widow, who succeeds to an 
estate not her husbaud’s but as Gotraja 
SapiDda of the last male holder, in 0 onpe- 
quenoe of the absence of nearer heirs suoh 
as the mother and grandmother, oould 
make a valid adoption, was answered in the 
negative. 

That is not the question before us in this 
oase, whiob, as far as I can gather, has 
never arisen before, and must be decided 
on general principles. In this Presidency 
no express authorization by the husband to 
the widow to adopt is necessary. Only if 
he is a member of a joint family the 
oonsent of the oo-paroeners is necessary. I n 
this oase there could be no talk of adoption 
as long as Mahadevappa was alive, but it 
is not oorreot to say that the power to 
adopt must be in the widow at the time 
of her husband’s death, and if it i 8 not 
that it cannot arise afterwards. If Bhar- 
mappa had died separate the power to adopt 
remained suspended, at any rate as loDg as 
Mahadevappa did not marry or attain 
oeremonial competence. Until the eepara- 
tion her power still remained suspended 
and if Mahadevappa had died in union, she 
oould have adopted with the oonsent’ of 
defendants Nos. 1 and 3. I see no reason, 
therefore, why after the separation the 
power of adoption did not remain su 8 . 
pended, the only change being that if events 
happened whioh enabled it to be exercised 
there were no longer a D y 00 paroeners whose 
oonsent was necessary. The rights of rever- 
sioners are not vested, so that her adoption 
of the 1st plaintiff was not derogatory of 
any vested right That, and the condition 
that the son s estate has not vested 6rst 

m some one other than herself, are the only 

two conditions which, in my opinion, stand 
in the way of the widow’s right to adopt even 
if her husband died in union. 

Therefore, the appeal must be allowed 
and the deoree of the trial Court restored with 
proportionate costs on the defendants Nos 
2 and 3 throughout, except that only R s . 400 
are allowed as mesne profits, 

Heaton, J, — I agree. 


Appeal allowed , 



INDIAN OASES. 


[1920 


KORA LAL V. PUNJAB NATIONAL BANK, LIMITED, MULTAN. 


LAHORE HIGH COURT. 
Miscsllaweous.Fust Civil Appeal 
No. 1912 op 1919. 

February 2S, ly20. 

Fresent : — Mr. Justioe Shadi Lai. ' 
KORA LAL -Judgment-Debtor — 

Appellant 

t ereus 

The PUNJAB NATIONAL BANK, 
LIMITED, MULTAN — Decree Holder 

— Respondent. 

Civil Procedure Code ( Act V of 1908J, U. XXI , rr. 
22, 66, 8-*, 0. XXXI V, r. 4— Mortgage suit— Decree 
\n accordance with compromise, whether final— Execu- 
tion of decree— Parties, whether can impeach decree — 
Executing Court , duty <>f— Decree directing sale of 
propci tg— Judgment-debtor, whether can he allowed to 
sell privately -Omission to serve notice under r, 22, 
when material. 

The Court of execution has to execute the decree 
as it stands, and it is not open to the parties to 
impeach the validity or the correctness of the 
docree. [p. 816, col. '•*.] 

The provisions of Order XXI, rule 83, of the Civil 
Procedure Code do not apply to a sale of property 
directed to be sold in execution of a decree for sale 
in enforcement of a mortgage on such property, [p. 
817, cols 1 & 2.] 

A decree -was passed in terms of a compromise 
aud directed the judgment-debtor to pay the 
debt duo to the decree-holder by certain specified 
instalments, providing also that in case of default 
the property mortgaged to the decree-holder would 
be sold Default having been made the decree- 
holder applied for sale of the property. No notice 
was served upon the judgment-debtor under Order 
XXI, rule 22 of the Civil Procedure Code, but one 
was issued to him under rule 66 of the Order: 

Meld, v I > that the decree, having been passed in 
accordance with a compromise arrived at between 
the parties, was not a preliminary decree within the 
purview of Order XXXIV, rule 4, Civil Procedure 
Code, but was a final one and capable of execution; 
[p. 81 6, col. 2 ] 

(2 that although the application for execution 
was made after the expiry of one year from the 
date of the decree, yet inasmuch as the judgment- 
debtor had been given an opportunity to show 
cause why the decree should not be executed against 
him, tho more fact that no notice was served upon 
him under Order XXI, rule 22, Civil Procedure Code, 
did not vitiate the proceedings: [p 817, col. I.] 

t3» that inasmuch as tho decree contained a 
specifio provision as to the sale of the property, 
the executing Court had no discretion in the matter, 
[p. 817, col. 2.] 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Multan, 
dated the 26th August 1919. 

Mr. Morton and Sardar Tej Singh, for the 
Appellant. 

Mr. Mukand Lai Puri , for the Respondent. 
JUDGMENT. — This appeal arises out of 
proceedings in execution of a decree 


obtained by the Punjab National Bank, 
Limited, Multan, against the appellant, Seth 
Kora Mai. The decree was passed in 
terras of a compromise, and directed the 
judgment-debtor to pay the debt due to 
the decree-holder by certain instalments 
specified therein, and farther provided 
that, in default of the judgment debtor 
paying the money as therein mentioned, 
the property mortgaged by him to the 
deoree holder should be sold. It appears 
that a default was made by the judgment- 
debtor, and the decree-holder consequently 
applied for the sale of the property. 

In pursuance of a notice issued to the 
judgment-debtor under Order XXI, rule 66, 
Civil Procedure Cede, in connection with 
the drawing up of a proclamation of 6ale, 
he appeared in Court and made several 
objections to the propoeed 6ale. * These 
objections were rejected by the learned 
Subordinate Judge, but have again been 
pressed before me in this appeal. I pm* 
pose to deal with them seriatim. 

It is contended in the first place that 
the deoree, whioh is sought to be executed, 
was only a preliminary deoree in a suit 
for sale by the mortgagee as contem- 
plated by Order XXXlV, rule 4, Civil 
Procedure Code; and that no final decree 
in terms of rule 5 has yet been passed. 
Now, it is true that the suit was brought 
by the mortgagee for the recovery of 
money upon the strength of a mortgage; 
but the deoree was, as stated above, pass- 
ed in accordance with the terms of a 
compromise arrived at between the parties. 
The deoree itself is not a preliminary 
one within the purview of Order XXXIY, 
rule 4, Civil Procedure Code, but is 
a final one ordering the judgment-debtor 
to pay the money and directing the sale 
of the property in default of payment. 
The Court of execution has to execute the 


deoree as it stands, and it is not open 
to the parties to impeach the validity or 
correctness of the decree. In view of • 
terms of the deoree, I have no hesi a 
tion in agreeing with the Subordina e 
Judge that it is oapable of execution, an 
that no other deoree was necessary 
contemplated by the parties. 

The next objection is that as the ap 
plication for execution was made a ^ 
expiry of one year from the date 
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decree, the Court executing the deoree was 
bound to issue a notice to the judgment* 
debtor as required by Order XXI, rule 22, 
Civil Procedure Code. Now it is true that 
the application for execution was made 
after the expiry of one year from the 
date of the decree, and that the Subordi- 
nate Judge is wrong in holding that the 
terminus a quo is not the date of the 
decree but the date of default in paying 
the instalment whioh gave the right to 
execute the deoree. The faot, however, 
remains that the Court did issue a notice 
to the judgment-debtor, though it was issued 
not under rule 22. but under rule 66, 
and that the latter was afforded an oppor- 
tunity to show cause why the deoree 
should not be exeouted against him. 
There oaD, therefore, be no doubt that 
the object aimed at by rule 22 wasoarri- 
ed out, and the mere faot that the notice 
was not under that rule does not vitiate 
the proceedings, It would, therefore, be 
an act of supererogation to issue a fresh 
notice under rule 22, and to adjudioate 
again upon the objections whioh have 
already been determined by the Court, 
No sale has yet taken place, and the 
omission to serve a notice expressly under 
the aforesaid rule has not resulted in any 
injury to the judgment-debtor. 

The appellant also relies upon an agree- 
ment alleged to have been entered into 
between the parties by whioh he was 
given further time to satisfy the deoree. 

It is to be observed that no reference 
was made to suoh an agreement in the 
application made by the judgment-debtor 
on the 26th June 1919, and the allega- 
tion appears to be a mere afterthought. 

It is most unlikely that the creditor, who 
has been resisting the dilatory tactios of 
the judgment debtor, would have agreed 
to the grant of further time. 

Lastly it is urged that the judgment- 
debtor should have been allowed to sell 
. the property privately, and that the Co art 
should have granted him a certificate for 
a private sale under O.’der XXI, rule 83, 
Civil Procedure Code. Considering that 
suffioient time has already been allowed 
to the judgment-debtor, the Court was 
fully justified in declining to exercise 
its discretion in this matter. Farther, 
the provisions of' the rule do notj apply 
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to a sale of property directed to be sold 
in execution of a deoree for sale in enforce- 
ment of a mortgage on snoh property, 
the reason being that in the case of a 
mortgage deoree the right of sale does 
not depend upon attachment in execution 
but is conferred by the deoree itself. As 
stated above, the decree in the present- 
case contains a specific provision as to 
the sale of the property, and the Court 
has, therefore, no discretion in the matter. 

These are all the points argued before 
me and upon every one of them my opini- 
on is against the appellant. Accordingly I 
dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Original Order No. 57 of 1919. 

Deoembar 2, 1919, 

Present : — Sir Lancelot Sanderson, Kt., 
Chief Justice, Jastioe Sir Asutosh 
Mookerjee, Kt., and Justice Sir Earnest 

Fletoher, Kt. 

G. M. BIRLA & CO. — Defendants — 

Appellants 
t ersus 

JOHURMULL PREMSUKH — Plaintiffs— 

Respondents. 

Arbitration proceedings, stay of —Interlocutory 
injunction, when can be granted. 

Where the parties to a contract agree to refer 
matters in dispute to arbitration, proceedings in 
arbitration can only bo stayed by an interlocutory 
injunction where the plaintiff impeaches the contract 
on an equitable ground, such as that he was induced 
to enter into the contract by fraudulent mis- 
representation, [p. 819, col. 1.] 

Appeal against the order of Mr. Justice 
Chaudhuri, dated the 13ih June 1919. 

FACTS appear from the following judg- 
ment of 

CtfAUDHU.<i, J. — The plaintiff firm has 
instituted this suit for a declaration that 
the oontraot, dated the 6th July 1918, is 
void and unenforceable against them and 
for an injunction restraining the defendant 
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6rm from proceeding with the arbitration 
picceediDgs before the BeDgal Chamber of 
Commerce mentioned in the plaint. They 
allege that after the contract was entered 
into, they called upon the defendant firm 
to deolare ifce name of the mill in terms 
of the contract but the defendant firm 
failed to deolare the name and requested 
Ibe plaintiffs to tend the goods in their 
name. Tbe plaintiffs thereupon treated the 
contraot as void, inaemuoh as tbe defendant 
firm had no principals aDd as they bad 
failed to disclose the name of the mill. 
The defendant firm’s answer is that there 
is a well-known and reoognised usage in 
tbe jute and hessian trades in Caloutta 
that tbe following incidents were and are 
annexed to the contraot in suit:— “That 
the persons signing as brokers in the 
case of oontraots purporting to be for 
their principals are themselves entitled to 
enforce such contracts and are liable per* 
sonally on snoh contracts in all oases, i e. t 
in oases where they have been undisclosed 
principals as also in oases where in fact 
they have no principals and act for them- 
selves and on their own aooount. They 
may sign such contracts as aforesaid when 
negotiations between them and some mill or 
mills or other party are in progress, and, 
on tbe closing of suoh negotiations, within 
a reasonable time deolare the name of 
their principals accordingly and when 
6uch negotiations are not so closed, tbe 
persons signing as aforesaid are entitled 
to enforce snob contracts and retaain solely 
personally liable on suoh contracts.” They 
allege that the oontraot was entered into 
on tbe defendant firm’s risk and responsi- 
bility and that they were to be treated and 
as a matter of fact were treated as principals 
in the transaction, and they deny that 
they represented themselves to have aoted 
as brokers. They do not admit that they 
were bound to deolare the name of the 
mill and that they were entitled to ask 
for the goods in their own name. They 
refer to certain correspondence and allege 
that the plaintiff firm antedated its letter 
of cancellation. It was held in Eamji Das 
v. Jankt Das (1) that where a person in 
entering into a contraot purported to act 
as agent for an undisclosed principal, but 


in fact no such principal existed and tbe 
person was in reality acting on his own 
account, he is debarred from suing on the 
contraot by section 236 of tbe Contraot Act. 

It was held in Joy Lai v. Monmotha Nath 
Mullik (2) that in a suit of this character 
evidence of the alleged oustom is admissible. 
That oaee related to an application to set 
8side an award of tbe BeDgal Chamber of 
Commerce and it was held that the Chamber 
bad jurisdiction to go into the question and 
the award was not, therefore, bad. It 
seems to me that the questions involved 
in this suit are of a complicated character 
and involve issues as regards oustom and 
misrepresentations made and also the truth 
and otherwise of certain important letters 
between the parties being sent on proper 
dates. It involves questions of fraud and 
forgery, and I think under the circum- 
stances it is a fit case for trial by this 
Court and not by the Chamber. It was 
held in Qa^anand Maskara v. Shaik Taleb 
Jalaluddin (3) that in a case where the 
plaintiff was impeaching the oontraot on 
the ground of fraud, it was quite right to 
stay the arbitration proceedings. Another 
ground has been taken, whether suoh a 
suit is at all maintainable having regard 
to section 42 of the Speoifio Relief Act, 
which corresponds to English Order XXV — ■ 
5. This is a question whioh ought to be pro- 
perly determined as a preliminary issue 
in the suit. The Rule is made absolute; 
costs of this application will be costs in 
tbe cause. 

Sir B. 0. Mitter (with him Mr. K. V . 
Ehaitan ), for the Appellants, 

Mr. N . N. Sircar , for the Respondents. 

JUDGMENT. 


Sanderson, C. J. — The learned Judge 
bas granted an interlocutory injunction 
restraining tbe arbitration proceedings in 
this oase. 

The learned Judge relied upon several 
grounds in his judgment, but the learned 
Counsel appearing in this Court for the 
plaintiff-respondent has said that he can 
support one of these grounds only, which 
was as follows (page 20, line 25): I* 
was held in Gajanand Maskara V. Shat/c 
Taleb jalaluddin (3) that in a case where 


(2) 35 Ind. Cas. 3; 20 C. W. N. 366. 

(3) 46 Ind. Cas. 173; 22 C. W. N. 536. 


U) 17 Ind. Cas &73| £0 C. £02; 18 0. W. N. £63- 
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the plaintiff was impeaching the contract 
on the ground of fraud, it wa 3 quite right 
to stay the arbitration proceedings,” 
That is the only ground on which the 
learned Counsel has endeavoured to support 
the learned Judge’s judgment — he has not 
argued the points whioh were urged in the 
other oase and to whioh I drew attention 
in my previous judgment*. 

The question is whether the plaintiffs 
in this suit can be said to be impeaohing 
the oontraet upon an equitable ground, such 
as that the plaintiffs were induced to 
onter into the oontraet by fraudulent mis- 
representation. A etatement of the alleged 
misrepresentation is found in the letter of 
Messrs. Fox and Mandal at page 19 where 
it is said: The oontraet was on the face 
of it with a mill whose name was not 
disolosed and if yonr clients ohose to 
piss a so-called contract without having 
sepured a mill as their principal, they 
were guilty of misrepresentation; as soon 
as this became obvious to our olients, viz , 
when your olients asked for delivery to 
themselves, cur olients were perfectly jus- 
tiffed in repudiation of the so called oon 
tract.” When I turn to the plaint whioh 
was filed in this case, I find that it is 
in paragraph 4 that the ground, upon 
whioh relianoe is now plaoed, is dealt with. 
There I find this: “inasmuoh as the de- 
fendant firm had failed to disolose the 
name of their prinoipals and inasmuch as 
the defendant firm had in fact no princi- 
pal, the plaintiff firm treated the said con- 
tract as void and inoperative.” To my 
mind, if the plaintiffs desired to impeaoh 
this oontraet on the ground that the de- 
fendants had made a fraudulent misrepre- 
sentation whioh induoed them to enter 
into the oontraet, then they ought to have 
so pleaded. There is no suoh allegation 
in the plaint: It is dear that the mis- 
representation must have in fact mate- 
rially induoed the contract in order to 
give the right of avoidance. There is no 
allegation in this plaint that the plaintiffs 
were deceived or that the alleged mis- 
representation induoed the plaintiffs to enter 
into the oontraofc. I think this is one 
answer to the argument whioh was put 


forward by the learned Counsel for the 
plaintiffs. 

I think there! is a further answer: — The 
defendants alleged that in the trade in 
question there is a well-known and universal 
custom. The custom alleged is set out in 
the learned Judge’s judgment at page 29 
of the paper- book — I do not propose to 
read it all, but part of it runs as follows: 

They (*. *»., the persons signing as brokers) 
may sign suoh contracts as aforesaid when 
negofcia'ions between them and some mill or 
mills or other party are in progress, and, on 
the closing of suoh negotiations within a 
reasonable time, declare the name of their 
prinoipals accordingly, and when suoh negotia- 
tions are not so dosed, the persons signing 
as aforesaid are entitled to enforce such 
contracts and remain solely personally liable 
on suoh contracts.” 

The defendants argued that the alleged 
custom is tacitly incorporated into the 
contract and must be taken as a part, 
though an unexpressed part, of the agree- 
ment between the parties: and, that if the 
alleged custom is taken as part of the 
oontraet between the parties, that custom 
in itself destroys the allegation of fraudulent 
misrepresentation which the plaintiffs have 
urged in their argument in this Court, 
but which, as I have said before, was not 
properly pleaded in their pleading. For 
these reasons, having regard to the form 
of the pleading in this oase, and having 
regard to the alleged custom whioh is 
relied upon by the defendants whioh they 
say must be incorporated into the written 
oontraot, I am of opinion that this is not 
a suit in whioh the plaintiffs oau be said 
to be impeaohing the contract upon equitable 
grounds. For these reasons the appeal 
should be allowed and the questions at 
issue between the parties should be referred 
to the tribunal whioh the parties themselves 
have ohosen, Consequently, the interlocutory 
injunotion whioh has been granted by Mr. 
Justice Chaudhuri should be set aside and 
the respondents must pay the costs in 
this Court and in the Court below. 

Mookepjee, J,— I agree, 

Fletcseb, J.— I agree. 

Appeal allowed, 


* Vide 55 Tnd. Cas. 178.~Ed. 
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LAHORE HIGH COURT. 

Letters Patent Appeal No. 38 of 1919. 

February 11, 1920. 

Present : — Mr. Justice Scott Smith and 
Mr, Justioe Wilberforce. 

The HINDUSTAN BANK, Limited, in 
LIQUIDATION, through PUNJAB COM- 
MERCIAL SYNDICATE, LAHORE 

— Decree- Holder — Respondent — 

Appellant 

versus 

MEHRAJ DIN — Jodgmekt-Dei.ior 
— Appellant — Respondent. 

Companies Act (VI of 1862,1, ss. 150, 169 — Order 
under $ 150 ex parte, rehearing ol— Payment order , 
whether decree — Application for setting aside ex paite 
order — Inherent powers of Court — Procedure — Limi- 
tation Act (IX oj 19081, Sch. /, 164, 181, appli- 

cability of— Civil Procedure Code (Act V of 1908^, ss. 
141, 151, 0. IX, r. 13. 

The re-hoaring of any order made in the matter 
of winding up of a company can only take place 
before a Court of Appeal, [p. 82 J, col. 2 ] 

But an order which has been obtained ex parte 
or which is in truth a nullity may be discharged by 
the Court which made it. [p. 621, col. 2.] 

Section 169 of the Companies Act, 1882, has no 
application to petitions for the setting aside of 
ex parte decrees, [p. 821, col. 2.] 

The Court under the Companies Act, being a 
Couit of civil jurisdiction, is governed by the general 
provisions of the Civil Procedure Code as made 
applicable by section 141 and should in dealing with 
ex parte orders proceed under Order IX, rule 13, 
mutatis mutandis, [p. 821, col. 2; p. 822, col. l.j 
A payment order made cx parte under section 150 
of the Companies Act, 1882, is not a decree and 
Article 164 of Schedule I to the Limitation Act has 
no application to an application for sotting it aside, 
[p. 822, col. 1.] 

Article 181 of Schedule I to the Limitation Act 
refers to all applications for the making of which 
the Civil Procedure Code gives authority. [p. 822, 
col. 1.] 

Appeal, under section 10 of the Letters 
Patent, against the order of Mr. Justioe 
Shadi Lai, passed on the 26th June 1919, 
in Civil Appeal No. 1074 of 1919. 

i ACTS appear from the following judg- 
ment of. 

Shadi Lal, J. (June 26, 1919.)-Upon an 

application made by the liquidator under 
Beotion 150 of the Indian Companies Act, 
VI of 1882, the Distriofe Judge, after 
issuing a notice by registered pest to the 
appellant Mehraj Din, pasted on the 20th 
Judo 1916 an ex parte order for the payment 
of a certain sum of money due by the 
latter on the strength of a pro-note execut- 
ed by him. On the 5th October 1918 


(1920 

Mehraj Din made an application to tbA 
District Judge for setting aside the ex parte 
order, which application has been dismissed 
as barred by time. The learned Judge 
does not refer to aDy provision of the 
law which he considers to be applicable to 
the application in question and which 
furnishes the bar of limitation. 

Mr. Narinjan Parshad for the r 3 spond- 
ent invites my attention to Artiole 164 
of the Indian Limitation Aot, bnt it is 
patent that that artiole applies to an 
application for an order to set aside a 
deoree passed ex parte. Now, a payment 
order under eeotion 150 of the Indian 
Companies Aot is not a deoree, though it 
is to be executed as if it were a deoree. 
I must, therefore, hold that Article 164 
has no application whatsoever to the 
oase. 

Nor am I prepared to acoepfc the eon» 
tention that the application is governed by 
the provisions of eeotion 169 of the Indian 
Companies Aot. In this connection it is 
sufficient to refer to the judgment of the 
Bombay High Court in Parvatishankar 
v. Ishvardns Jag\xvandas (1), in which it was 
held that the term “ re-hearing ” in the 
aforesaid section means a re hearing in the 
nature of an appeal, and that the section 
does not apply *to an application to set 
aside an ex parte order which is not, strictly 
speaking, an application for a re-hearing, 
although it may result in it. This view 
has my entire concurrence, and I do not, 
therefore, think that the liquidator can 
bring the case within the purview of section 

169. 

Mr. Narinjan Parshad is unable to oite 
any other provision of the law which would 
be applicable to the oase before me. 
Artiole 181 of the Limitation Act, whioh 
is the residuary article applicable to all 
applications for whioh no period of limita- 
tion is provided elsewhere either in the 
Limitation Aot or by seotion 48 of the 
Code of Civil Procedure, may possibly apply 
to the application in question, but it 18 
beyond dispute that the application was 
made within the period of three years 
prescribed by the said artiole. 

For the foregoing reasons I am unable 
to hold that the application is barred by 


(1) 19 B.J208. 
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time. Whether the application should be 
dismissed on the ground that the appellant 
has been deliberately negligent or on any 
other ground is not a matter before me, 
and I accordingly refrain from pronouncing 
any opinion thereon. Accordingly I aooept 
the appeal and setting aside the order of 
the District Judge remit the oase for 
deoision on the merits. I leave the parties 
to bear their own costs in this Court. 

Diwan N Iranian Parshad , for the Appel- 
lant. 

Sheikh Niae Muhammad , for the Respond- 
ent. 

JUDGMENT. — The facts of this oa9e are 
, given in the judgment of Shadi Dal, J., dated 
the 25th June 1919. Briefly an application 
was made by the Liquidator under section 
150 of the Companies Act, Vi of 1882, 
to the District Judge for a payment order 
and a notioe was issued by registered post 
to the respondent, Mehraj Did , and on the 
20th June 1916 an ex pirte order was passed 
against him. He applied on the 6th of 
October 1918 for setting aside this order. 
His application was dismissed as barred 
by time by the learned Distriot Judge, who 
did not refer to any provision of the law 
whioh he considered applicable. From the 
terms of his judgment, however, it is clear 
that he considered that an application should 
have been made within 30 days from the 
date when Mehraj Din had knowledge of 
the order j in other words, that the matter 
was governed by Artiole 161 0 f the Limi- 
tation Act. 


Against this deoision an appeal w 

ShadTrl, r th 'l Coart and I 

.Shadi Lai, J., who deoided that a pa 

“ e .° . 0r f^ not a deo «e and th 

hI 'IL* 64 ’ ‘ herefore - no applioatio 

He also considered that the application w 

not governed by the provisions , 

section 169 of the Indian Companies Ac 

He considered that Article 18l of tl 

Limitation Act might possibly apply b. 
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Against this decision Mr. Niranjan Parsha, 
Liquidator-’ has preferred an appeal nnd< 
the Letters Patent and reiterates his ooi 

eit a her n bv t the , aPPli0atlOn is «°™rne 

either by section ley of the lndian Ooo 

pame^ Act or by Article 161 of the Limit! 
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Mr. Niranjan Parshad first refers to 
section 1.69 of the Indian Companies Act 
and urges that this section makes the only 
provision contained in the Act for the re- 
hearing or re deoieion cf any matter whioh has 
been decided, and that this re hearing can 
only take place before a Court of Appeal. 
As an authority for the latter part of his pro- 
position he refers to Parvatishankar v M- 
vardas Jagjivanias (l)and with this argument 
we are in full concurrence. He also makes 
reference to Lindley on Companies, 6th 
Edition, page 895, in which it is stated 
that a winding up order might previously 
have been discharged on motion or petition 
by the Judge who made it; but now no 
Judge can re shear or alter an order, whe- 
ther made by himself or another Judge, 
after it has been passed and entered, pro- 
vided it accurately expresses the intention 
of the Court ; the power to re hear is part 
of the appellate jurisdiction and has been 
transferred to the Court of Appeal. He 
also relies upon remarks at page 950 of the 
same volume to the same effect, but he 
omitted to notice that the learned author 
referred to other authorities that an order 
obtained ex parte or one whioh is in truth 
a nullity, may perhaps even now be dis- 
charged by the Court whioh made it. We 
have no difficulty in agreeing with the latter 
remark as far as Courts in India are 
concerned and also hold that seotion 169 
has no application to petitions for the 
setting aside of ex parte deorees. This is 
plain from the terms of the seotion itself, 
as a person affected adversely by an ex parte 
order cannot in a majority of cases serve 
a notice of bis appeal upon the respondent 
within three weeks after the order com- 
plained of bad been made against him. 
Moreover it is clear that the propriety of 
setting aside an ex parte order, a funotion 
entrusted in all other oases to the Court 
which made it, cannot be determined by an 
Appellate Court. 

Mr. Niaz Mohammad for the respondent 
urged that the want of a provision for 
setting aside an ex parte order in the Com- 
panies Aot ocu’d tot deprive hie client of 
a D y remedy. He oontended, therefore, that 
the Court under the Companies Aot 
being a Court of civil jnriedioiior was 
governed in euoh a matter by the general 
provinces cf Ite Civil Procedure Code as 
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m <ide applioable by section 141, and 
that, moreover, under section 151 it had 
inherent power to make suoh orders as it 
oonsiderad fit. We think that his conten- 
tions represent accurately the law applioable 
to 6aoh oases and that the Coart of 
original jurisdiction should prooeed under 
Order I2C, rule 13, mutatis mutandis. Sudevi 
Devi v. Sovaram Agarwallah (2) is an 
authority in favour of this view. 

Mr, Niranjan Parshad farther oontends 
that even if an application for the setting 
aside of an ex parte decree is competent 
before the Court of original jarisdiotion, 
the limitation applioable is that provided byj 
Artiole 164. The ground on which he* 
bases this contention is that a payment’ 
order amounts to a decree. He urges thatf 
the order conclusively determines the rights 
of the parties with regard to the matter 
in controversy in the suit and that insolvency 
proceedings oan rightly be termed suits. 
As authorities for this proposition he cites 
Venkata Ohandrappa v Venkatarama Feddt (3), 
Bhocpendro Narain Butt v. Baroda Promt Boy 
(4). We might find it possible to agree 
with his arguments to some extent if it 
were not for the proviso (a) to Clause 
(2) of section 2 of the Civil Procedure 
Code. This proviso specifically excludes 
from the definition of a decree an adjudi- 
cation from which an appeal lies as an 
appeal from an order. It is not denied 
before us that an appeal lies from a pay- 
ment order passed under eeotion 150. 

Finally, Mr. Niranjan Parshad disputed the 
finding that Artiole A 81 of the Limitation Act 
might possibly apply to such applications. 
He urges that this artiole has been held 
in many judgments to apply to applications 
only under the Civil Procedure Code. We 
are inclined to think that the artiole in 
question refers to all applications for the 
making of whioh the Civil Procedure Code 
gives authority. As, however, the applioa- 
tion is plainly not time barred under this 
artiole, it is unnecessary for us to examine 
or disouss the law thereunder. 

We agree with the decision under appeal, 
which we dismiss with ocsts. 

Appeal dismissed. 



(2) 10 C. W. N. 806. 

(3) 22 M. 2'.6 at p. 257, 

(4) 18 O- 600 at p 504. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Revenue Application No. 13 of 1917. 

October 24, 1918. 

Present:— Ur. Fawcett, J. C., and Mr. Ray- 
mond, A. J. C. 

Firm of Messrs. FILLIP and Co.— 

Applicants 

versus 

MAHOMMED ALLI ESSAJI— 

Opponent. f _ 

Limitation Act (IX of 1903 ), «. 19 -Acknowledg- 
ment, whether must he express— Acknowledgment in 
respect of principal , whether includes interest . 

In order that an acknowledgment of liability m 
respect of a debt may eperate as a valid acknow- 
ledgment under section 19 of the Limitation » 
the acknowledgment need not be express, but there 
must be a necessary implication so that the ackn °^ - 
lodgment is clear and unequivocal, and it must dis- 
tinctly and definitely relate to the liability in dispute 

and not to any liability [p 82 col. 1; P ® 2 *' 

An acknowledgment in respect of the amount 

due as principal does not include an 00 aokn ° w ., ledff ' 
meat for liability to pay interest, [p. 823, col. z.j 

Application for revision against the 

decree of the Judge, Small Cause Court, 

Karachi. . .. . 

Mr. Rupchand Bilaram , for the Applicants. 

Mr. Dipchand T. Ojha t for the Opponent. 

JUDGMENT. 

Raymond, A. J. C.— Plaintiff Mohamad All 
Essaji sought to reoover from the defend- 
ants A. Phillip & Co. a sum of Rs. 218 13*3, 
alleging that there was an account between 
the parties whioh commenced on the 14th 
March 1912 and ended on 29th June 1913 
and whioh consisted on the plaintiffs side 
of goods supplied to the defendants from 
time to time and payments made by the 
latter from time to time. A oopy of the 
aooount was filed with the plaint, and it. is evi- 
dent both from it and from the plaint in J 
Pleader’s admission that the amount claimed 
was in respect of interest that had accrue 

on the principal sum. . 

Tfce principal contention was that the sms 
was time barred. The suit was filed on ® 

March 1916, more than 3 years after the 

laet debit entry. . 

The Judge of the Small Causes Court i in 

decreeing the claim relied first on * J 1Q e * 
item of Rs. 97 dated 29th Juneiaid. as 

being an item in the account as r, °. 
ing the mit within the period of l'™ 1 «« 

It is not disputed that the »om o • 
was paid by the defendant at ® 
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time he pnrohased certain goods from the 
plaintiff, and it seems to me that there was 
no justification to inolade this amount as a 
part of the aooount. I am of opinion it has 
baen designedly inserted in the account at a 
later date with the view of extending the 
period of limitation. 

The learned Judge has farther relied on 
two letters, dated 17th May and 28th May 
1915, addressed by the defendants to the 
plaintiff as containing an acknowledgment of 
liability in respect of the payment of in- 
terest, and thus reviving time. He says: “The 
letters which admit the acooant should, I 
think, be treated as acknowledging the acooant 
as it should stand, vis,, principal and interest 
which is a legitimate oharge on it.” 
He was of opinion that as the debt was 
admitted, the liability for interest accompanied 
it. 

Now it seems to me that neither expressly 
nor by necessary implication do either of 
the letters referred to contain an aoknow- 
ledgment of liability in re3peot of the 
amount olaimed in suit in terms of aeotion 
19 of the Indian Limitation Act. It is 
true that the acknowledgment of liability 
need not be express, but there must be a 
neoessary implication so that th9 acknow- 
ledgment is dear and unequivocal: Bibi 
Sahibzadi v. Mir Mohamed (l), Benode 
Behary Mookkerjes v. Baj Narain Mitter (2), 
and further it is to ba remembered that an 
acknowledgment wichiu the meaning of 
seotion 19 of the Indian Limitation Aot 
must distinctly and definitely relate to the 
liability in dispute, and not any liability: 
Qopalrao Manohar Timhekar v. Harilal 

Subrat (3). Now the letter of the 17th 
May 1915, on which the lower Court has 
relied as containing an acknowledgment of 
liability in respect of the interest and 
which Mr. Dipohand contends saves the bar 
of limitation, to ray mind oontain 9 no suoh 
acknowledgment either in express term 3 or 
by necessary implication. On the contrary, 
as I read the letter, it distinctly repudiates 
all liability in respeot of the payment of 
interest. The words are “please note no 
interest is to be charged as you koow us, a 
oontury old dealing with yoa ” Mr. Dip- 

(1) 32 Ind Cas. 648; 9 S, L R. 143. 

(2) 30 0. 009; 7 0. W. N. 651. 

(3) 9 Born. L. R. 716. 


*21 

ohaod interprets the*e words as conveying 
an implied liability for the paymeut of interest 
coupled with a request that the debtor 
should not be charged any interest in con- 
sideratioo of his being an old customer. And 
in support of his argument he relies on 
the case of Shah Mukhun Ball v. Nawib 
Imtiazood Dowlah (4). Bat this authority 
is dearly distinguishable. A perusal of the 
letter containing the acknowledgment is 
embodied in exlenso in that ruling, and the 
gist of that letter is that the debtor 
entreats the creditor to be let off payment of 
interest as he has no means to pay it. There is 
a wide difference between the terras of this 
letter and that of the 17th May 1915 so 
far as it bears on the question of the 
acknowledgment and liability of pay- 
ment of the interest, inasmuch as in the 
former there can be no doubt the debtor 
impliedly admits his liability to pay interest 
but asks to be relieved of payment on account 
of his poverty. This authority, therefore, 
gives no support to Mr. Dipchand’s conten- 
tion. 

The 2nd letter on which Mr. Dipchand 
relies is that of the 25th May 1915. Bat this 
letter, in my opinion, gives Mr. Dipohand 
le9S support than the previous one. The 
defendant in this letter refers only to the 
balance of the principal sum due by him, 
there is no allusion to any interest, much 
less an acknowledgment of liability of the 
payment of any interest, either express or 
implied. 

The lower Court is of opinion that as 
there was an acknowledgment of liability 
in respect of the amount due as principal, 
it also involved an admission to pay in- 
terest. I do not think so. If a part only 
of the debt i9 acknowledged, it is kept alive 
to that extent only: O.iandra Kumar D\ir 
v. Rim Din Poidir (5). Besides the two 
letters ab>ve referred to Mr. Dipohand ha 3 
not pointed out any ether evidence on the 
record to save the bar of limit ition. I weald, 
therefore, reverse the judgment of the lower 
Court and dismiss the plaintiff's suit with 
oosts. 

Fawcett, J. 0. — I oonour. The law, in my 

opinion, is rightly laid down in Qovalrao 
(4 10 M. I. A. 302; 6 W. R. P. C. 18; 1 Suth. P. C. 

J. 6 1 2 3 2; 1 Sar P. C. J 160; 19 E. R. 1010. 

(5) 18 Ind. Cas 702; 16 C. VV. N. 491; 15 C. L. J, 

? 5 ». ’ 
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Manohar Tambehar v. Earilal Subrai (3), 
t-tV, an acknowledgment must distinctly and 
definitely relate to the liability in dispute. 
It need not be express: It may be left to 
implication; but it must be a necessary im- 
plication from the words used that the person 
acknowledging was referring to and admit- 
ting the liability and not any liability. 
Where a debtor admits that there is 
a balanoe due from him on an aooount 
which involves, by previous entries or 
otherwise, a liability for interest, then, no 
doubt, this admission by him will cover an 
acknowledgment of liability for interest. 
But it seems to me absurd and quite un- 
justifiable to say that an acknowledgment 
of a balanoe due on an aooount oan be held 
to include acknowledgment for liability for 
interest, when in faot in the very same 
dcoument a liability for interest is expressly 
repudiated. The oharge of interest which 
the plaintiff sought to recover may be a fair 
one in the oiroumstanoe3 of the oase, but 
the Small Cause Court Judge is noton that 
aooount justified in ignoring the language of 
seotion 19 of the Indian Limitation Act. 
The plaintiff was clearly to blame for not 
bringing the suit in time. The last real 
item in the aooount is one dated 5th April 
1912, and no payment on aooount was made 
by the defendants between 7th January 
1914 and 28th May 1915. The plaintiff 
should dearly have taken steps before the 
4th April 1915 to see whether the defend- 
ants repudiated his olaim for interest or not, 
and have brought this 6uit in time to 
reoover the interest, if it were disput- 
ed. 

I also oonour with my learned colleague 
that the item cf Rs. 97 clearly cannot be 
treated as part of the running account. 
The price of the goods in question was 
paid by the debtor the very day the goods 
were supplied. It ie, therefore, a oase to 
whioh section 59 of the Indian Contraot 
Aot applies, for the payment of Rs. 97 was 
made under circumstances implying that the 
payment was to be appropriated to the 
discharge of the particular debt of Rs. 97. 1, 
therefore, conour in the order proposed by my 
learned colleague. 

Decree reiersed; _ 


-y_ f 
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LAHORE HIGH COURT. 

Civil Revision Petition No. 311 

of 1916. 

March 15, 1920. 

r resent: — Mr. Justice ShadiLal and 
Mr. Justioe Wilberforoe. 

BARKAT DLL AH AND OTHERS— DEFENDANT 

— Petitioners 

versus 

FAZAL-I-MAULA — Plaintiff— Respondent 

Civil Procedure Code (Act V of 1908,1, 0. V, rr. 17, 
20 — Substituted service, when can be effected — Ex 
parte decree — Application for setting aside decree 
suspended —Subsequent application, whether in con- 
tinuance of original application— Limitation Act (IK 
of 1908;, Sch. 1, Art. 164. 

Plaintiff sued defendants at Sialkot for an 
injunction regarding an alleged right of way and 
the demolition of a wall. Difficulties having arisen 
in obtaining personal servico on the defendants 
who did not live at Sialkot, notices were affixed on 
their so-called inhabited house there and an ez 
parte decree was passed on the 29th November 
1912. On the 23rd of December the defendants 
applied for sotting aside the ex parte decree, but in 
the proceedings it was found impossible to effect 
personal service on the plaintiff and after vain 
attempts to do so, the Munsif passed an order that the 
application be consigned to the record room and that 
action could be taken when the plaintiff applied for 
execution. On the 27th Maroh 1914 the decree-holder 
applied for execution by demolishing the wall and 
for Rs. 27 as costs. Summonses were ordered to 
be sent to the judgment-debtors and were served 
by being affixed on the same house where the 
judgment-debtors were not residing. An order for 
demolition was made and the house was ordered 
to be sold in order that costs might be recovered. 
The decree-holder, having obtained permission to 
bid, bought the house for Rs. 40. The judgment^ 
debtors, having obtained information of what had 
occurred, put in an application on the 26th Jnly 
1916 for restoration of the proceedings in the 
original suit. This application having been dis- 
missed by both the Courts below as time-barred, 
the defendants applied for revision: 

Held, (I) that no legal service as contemplated by 
the Civil Procedure Code ever took place on the 
defendants, as no order was passed by the Court 
under Order V, rale 20, for effecting substituted 
service, [p. 825, col. 2.] 

(2) that upon a proper construction of the law 
the original application for setting aside the 
ex parte decree, made as it was within 30 days of the 
ex parte decree, was bound to succeed; [p. 826, col 2.J 

1 3) that the mere fact that the original applica- 
tion was consigned to the record room did not in 
any way necessitate a fresh application; [p. S26, col. 

(4) that the application of the 2Cth July 19 J 
must be considered as merely in continuance of tne 
suspended original application; [p. 826, col. l-J 

( 5 ) that consequently no question of limita ion 
-arose and-th'e ex parte decree should be set aside. ip- 
%26, eol. I.] 


• * 
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Petition for revision of the order of the 
Distriot Judge, Sialkot, dated the 6th 
Jannary 1916* affirming that of the Mnnsif, 
1st Clasp, Sialkot* dated the 23rd Ootober 
1915. 

Bakhshi Tek Ohand , for the Petitioners. 

Mr. Mukand Lai Puri , for the Respond- 
ent. 

JUDGMENT. — The plaintiff instituted 
this suit at Siaikot against three defendants 
on the 26th August 1912. The suit was 
for an injunotion regarding an alleged 
right of way and the demolition of a wall. 
The three defendants were admittedly not 
resident at the time at Sialkot, and diffioul- 
ties were experienoed in obtaining personal 
servioe. Eventually notices were affixed on 
their fo oalled inhabited house at Sialkot 
and this service being considered sufficient, 
an ex parte decree was passed on the 29th 
November 1912, On the 23rd of December 
of the same year the defendants applied 
for the setting aside of the ex parte decree, 
but in these proceedings the position was 
reversed and it was impossible to effect 
personal servioe on the plaintiff. After 
vain attempts the Mnnsif passed an order 
that the application should be consigned to 
the reoord room ( dahhul dafter) and that 
aotion could be taken when the plaintiff 
applied for execution. The Mnnsif in his 
own hand at the same time wrote a 
oorreot address of Barkat Ullab, the principal 
defendant. 

On the 27th March 1914 the decree- 
holder applied for execution by demolishing 
tbe wall and for R 9 . 27 in the way of 
oosts. It was ordered that summonses be 
sent to the judgment debtorp, and these 
summonses were again served by being 
affixed on the house in Sialkot in whioh 
the judgment debtors were not residing. 
An order for demolition was duly made, 
and for the recovery of Rj 27 as costs it 
was directed that the Sialkot house should 
be brought to sale. The decree- holder ap- 
plied for permission to bid and in the absence 
of other competitors bought the house for 
Rs. 40. On tie 20th July 1915 the judg. 
ment-debtors in the oase, having obtained 
information of what had ooonrred, put in 
a long and not happily wcrded application 
asking for the restoration of the proceedings 
in the original suit. This application was 
dismissed by the Mnnsif I op tbe ground 


that it was time- bai red, and his order was 
upheld by the Distriot Judge. The 
judgment debtors have applied for revision 
of the judgment of the lower Appellate 
Court and have aleo instituted a suit on 
the 27th July 1915 to obtain a declara- 
tion that the ex part} deoree was obtained 
by fraud and was of no effeot as against 
them. Their suit has been dismissed, and 
against this deoision they have preferred a 
second appeal to this Court. We have 
heard arguments in the application for 
revision and in the second appeal, and it 
appears to us that the application for revision 
must suooeed while the appeal must fail. 

In connection with the application for 
revision it h necessary to give the exaot 
facts regarding the so-oalled servioe effected 
on tbe defendants in tbe original oase. 
Barkat Ullab, the 1st defendant, was 
employed in the Police in the Northern 
Range, his address was given by the plaint- 
iff as employed in the Southern Division, 
and on the mistake being pointed out, no 
farther efforts were made for personal 
servioe. His brother, Muhammad Fazal, was 
stated as residing with Barkat Ullah and 
in his oase also the summons for personal 
servioe had a similar fate. The 3rd 
defendant, Muhammad Sadiq, was employed 
at Simla where the summons was sent, 
but here again on aocount of an inaoouraoy 
in the address no personal eervioe was 
effeoted. The Court at Brat passed an 
order for full particulars of the correct 
addresses to be given, but on the following 
date, apparently overlooking its previous 
order, directed that summonses should be 
given for servioe to tbe Pleader of the 
plaintiff. They were not so given, but 
copies of the summonses were affixed on 
the house at Sialkot belonging to the de- 
fendants and oooupied by tenants. It is 

clear that no legal servioe as contemplated 
by the Civil Procedure Code ever took 
plaoe on the defendants, as no order was 
passed by the Court under Order V, rule 
20, for effecting substituted servioe, and the 
conditions to whioh Order V, rule 17 
relates did not exist in the oase. It is 
therefore, evident that upon a proper eon- 
struotion of law the application for setting 
aside the ex parte deoree, made as it was 
within 30 days, wa9 bound to suooeed. We 
have shown abJve why it failed, and it is 
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for our consideration whether the de- 
cisions of the lower Courts on this point 
are oorreot. 

As we have manfcioned, the application 
for setting aside the ex parte decree was con- 
signed to the reoord room with the instruc- 
tion that action would be taken when the 
plaintiff applied for execution. The jadg- 
ment-debtors renewed their application 
apparently as soon as they became aware 
of the execution, and this application, their 
Counsel contendp, must be considered as 
merely in continuance of tbe suspended 
original application. This view we consider 
is oorreot, although the application of tbe 
20th July 1915 is not happily worded. 
The judgment-debtors, however, were with- 
out any legal aid and we are justified, 
therefore, in deoiding the matter not on 
the exact form of this application but on 
its eubstanoe. There was, it is true, no 
request for an adjudication of the original 
application, but the applicants clearly 
referred to the original application and it 
wa9, in our opinion, their intention to revive 
and continue this application. In tbeee 
circumstances do question of limitation 
arises as wrongly considered by the lower 
Courts. The mere fact that the original 
application was consigned to the record 
room did not in any way necessitate a fresh 
application. It was merely suspended until 
the plaintiff deoree-holder came forward to 
exeoute his decree. Holding, therefore, that 
the lower Coarts have misunderstood the 
situation and, therefore, misapplied the law, 
we accept the application for revision and 
set aside the ex parte decree and all the 
proceedings whioh have taken place there- 
under. 

As we have aooepted the application for 
revision, the appeal for a declaration that 
the decree was obtained by fraud loses all 
practical importance. We may state, how- 
ever, briefly that though we do not agree 
with the ratio decidendi of the lower Ap- 
pellate Court, we concur in its general 
finding. The plaintiff gave full particulars, 
as far as be knew, of the addresses of the 
defendants and made no attempt to deceive 
the Court. The faots of the present case 
differ from those upon whioh Mela Ram v. 
Ralla Ram (l) was based. In that oasea false 

(1) 22 Ind. Cas. 649; 66 P. R. 1914; 76 P. L. R. 
1914; 40 P. W. R. 1914, 


address was given by the plaintiffs, with 
the obviously fraudulent intention that tbe 
defendant should not become aware of the 
suit and that the Court should be induced 
to pass an ex parte deoree in their favour. 
We dismiss the appeal. The parties 
oan bear their own costs in this Court, 

Appeal 


PATNA HIGH COURT. 

Civil Revision No. 275 of 1917. 

May 27, 1918. 

Present: — Mr. Justioe Roe and Mr. Justice 

Coutts. 

B. SURENDRA MOHAN SINHA and 
others — Plaintiffs — Petitioners 

versus 

GENA SARDAR and others — Defendants 

— Respondents. 

Civil Procedure Code ( Act V of 19081, 0. IX, r. 2 — 
Minor defendants — Affidavit of service oj summons not 
filed by plaintiff — Suit dismissed for default —Order, 
whether j ustified— Procedure. 

In a snit in which two of the defendants were 
minors, the plaintiff failed to file an affidavit of 
service of summons upon their guardians, where- 
upon the Court dismissed the suit for default: 

Held, that the order of dismissal was without 
jurisdiction, as there was no justification for 
dismissing the suit against the major defendant*, and 
that the proper course was to direct the plaintiff to 
proceed against the major defendants, noting that 
any decree obtained by him would not bind the 
minor defendants, [p. 827, col. 1.] 

Application against the order of the 
Munsif, dated the 24ih Maroh 1917. 

Mr. Naresh Ohandra Sinha , for the 

Petitioners. 

Mr. Lakshmi Kant Jho, for the Respondents. 

JUDGMENT. — In this case the petitioner 
is aggrieved by an order dated the 24th 
Maroh 1917 in the following words: 
"Plaintiff’s petition for time is rejected. 
No steps taken. Ordered, Dismissed for de- 
fault”. What the precise meaning of this 
order might b9 i9 not on the face of R 
dear; bat on licking into the previous 
orders we find that the petitioner’s defau 
consisted in failing to file affilavita 0 
service of summons upon the guardians ot 
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the minors in the e ait in whioh he was a 
plaintiff and two of the several defendants 
were minors. Since the 24th March the 
applioant has been taking various ill-con- 
sidered steps to have this order set aside. 
He first of all made an application under 
Order IX, rule 3, and then appealed against 
the order refusing to aot under Order IX, 
rule 3, to the District Court, where also 
his appeal was dismissed. We oan find 
nothing in the Code to justify the learned 
Mansif in dismissing the suit as against 
the major defendants. What he should 
have done was to direct the plaintiff to 
proceed with his case as against the 
other defendants, making a note in the 
order-sheet that the decree would not 
be binding upon the minor defendants. 
This oourse was Dot taken. The order 
as pasted by the Munsif was dearly with- 
out jurisdiction and must be set aside. 
The order dismissing the suit for default 
is set aside. The oa6e will be restored 
to the file. In the oiroumstanoes we make 
no order as to costs. 

Application allowed. 


BOMBAY HIGH COURT. 

Appeal prom Appellate Order No. 48 or 

1918. 

November 10, 1919. 

Present : — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton. 
GOVIND NARAIN RAO DESAI — 
Defendant — Appellant 
versus 

VALLABHRAO NARAYANRAO DESAI 
— Plaintiff— Respondent. 

Civil Procedure Code (Act V oj 1908,1, 0. XL, r. 1 
— Receiver— Joint family property —Partition suit— 
Receiver, appointment of, when justified. 

As a general rule the Court will not, in a partition 
suit between members of a joint family, appoint 
a Reoeiver except by consent, and upon proof by 
the plaintiff that prima facie he has a very excellent 
ohance of succeeding in establishing the case made 
out in the plaint, and that the property in posses* 
sionof the opposite party is in danger of being 
wasted. The mere faot that there is a dispute is no 
reason whatever for appointing a Receiver, [p. 827, 
col. 2j p. 828, ool. 1.] 


Appeal from an order passed by the 
First Class Subordinate Judge at Dharwar 
in Suit No, 4o9 of 1915. 

Mr. R. A. Jahagirdhar, for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 

JUDGMENT. — The parties in this case 
are brother*, and there is no doubt that 
the relations betweon them are strained. The 
defendant is in possession of the family 
property. The plaintiff seeks partition. 
All sorts of claims evidently have been 
made by the plaintiff, alleging that the family 
properties are of far greater value than the 
amount admitted by the defendant. It ig 
also alleged that the defendant has been 
grossly mismanaging the family property, 
and on that acoount it appears that in 19i5 
the plaintiff got an injunction from the 
Court restraining the defendant from dealing 
with the property. In 1916 he got an order 
.appointing a Reoeiver, and the Court ap. 
pointed the Collector Reoeiver, and the 
Collector imposed oertain conditions iovolv- 
iDg expense whioh the plaintiff was net 
inolined to pay. The result was that the 
order appointing a Reoeiver remained in 
abeyance until 1918 when eventually the 
expenses were provided for, and the Colleo* 
tor consented to be appointed Reoeiver 
From that order the defendant appeals! 
We have before us no grounds whatever 
upon whioh the Judge made the order 
appointing a Reoeiver. The only ground, as 
far as I oan see after hearing the argument, 
was that the relations between the plaintiff 
and the defendant were strained. 

Now, generally speaking, in a partition 
suit between members of a joint family 
the Court will not appoint a R 9 06 i ver 
except by consent, and especially where 
the family property oonsists of land So 
in order that a Reoeiver should be appointed 
of joint family property in a partition 
suit, special circumstances will have to be 
proved before the Court will be entitled 
to appoint a Reoeiver, Generally speaking 
when an application is made to the Court to 

take the property into its hands by appoint 

ing a Receiver, the plaintiff must prove 
that puma facie he has a very excellent 
ohanoe of succeeding in establishing the 
oase made out in his plaint, and in tho 
next place he must satisfy the Court chat 
the property m possession of the opposite 
party is in danger of being wasted. With 
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regard to the property in this suit it 
appears that a considerable amount is im- 
moveable property, and the defendant’s 
share would be ample seourity for aDy 
olaim which the plaintiff would to able to 
substantiate in the case for damages, or 
under any other cause of aotion against 
the defendant. Then the plaintiff alleges 
that a certain shop belongs to tho family. 
The defendant denies that the shop is joint 
family property. Therefore, there is a dispute 
as regards that shop. The mare fact that 
there is a dispute is no reason whatever for 
appointing a Reoeiver. The plaintiff must 
show that prima facie the shop does belong 
to the family. I asked him what is the 
name of the shop, bscauss if it belonged to 
the family, it would naturally be carried on 
in the name of the family. But it appears 
that the shop is not oarried on in the name 
of the family, and in any event the Collec- 
tor is not the most suitable parson to oarry 
on a cloth shop or any other shop, instead 
of the party who is in possession. It is always 
open to the Court to ask the party in posses- 
sion to file an inventory and to keep aooounts. 
There are no materials from whioh I oao form 
any certain opinion that a Reoeiver should be 
appointed. I am told that there are orna- 
ments and there are mortgages. Bat in 
any event those properties are still in dispute, 
and the same reasons, whioh I have showD 
are applicable to the question whe- 
ther a Reoeiver should be appointed of 
the land and the shop, apply with regard 
to ornaments and mortgages. All these 
questions will be determined when the suit 
oomes on for hearing, and then the Court 
will be in a much better position to form 
an opinion as to whether the Court should 
take possession of the property until the 
dispute is finally deoided. As far as I oan 
see, as an interlocutory measure, the Court 
had not sufficient grounds for taking the 
property into its own possession and depriv- 
ing the defendant of possession of the 
property. In my opinion, therefore, the 
order was wrongly made and must be set 
aside. The property must be restored to 
the possession of that parly from which 
it oame. Costs of the appeal will be costs 
in the cause. 

Order get aside. 

v 

* . • 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3217 of 1915, 

May 17, 1919. 

Present: — Mr. Justice Scott- Smith and 
Mr. Justice Martineau. 

Musimmat HtJSSAiN BIBI and OTHERS 
— Defendant — Appellants 

versus 

NIGAHIA and others — Plaintiffs 
SUBA and another— Defendants 
— Respondents. 

Custom — Succession — Self-acquired property — Sister, 
whether excludes collaterals in fth degree— -Muham- 
madan Rajputs , Jullundur District. 

In regard to self-acquired property a sister does 
not, among tho Muhammadan Rajputs of the 
Jullundur District, exclude collaterals in tho 8th 
degree. [?■ 830, cols. 1 & 2 ] 

Seoond appeal from the decree of the 
Distriot Judge, Jullandur, dated the 5th 
October 1915. 

FACTS appear from the following order 
of Soott Smith, J., dated the ldth July 1916, 
referring the oaso to a Division Bench: — 

“The parties to the case out of whioh 
the present appeal arises are Muhammadan 
Rajputsof theNakodar Tahsilof the Jullundur 
Distriot. The plaintiffs, who are collaterals in 
the 8oh degree of Fateh Dio, the last male 
owner of the land in dispute, sued to contest 
a gift of the land made by Musammat 
Bholi, mother of Fateh Did, in favour of 
her three daughters, defendants Nos. 4 tod. 
After the death of Umra, husband of 
Musammat Bholi, the land went to Fateh Din, 
his son, and upon Fateh Din’s death it revert- 
ed to Musammat Bholi, his mother, who has 
now made a gift to her daughters. The third 
and fourth issues framed by the first Court 
were— 

(3) Have daughters a better right to 
suooeed than such distant collaterals as plaint- 
iff*? 

(4) Was the property in dispute held by a 
oommon emestor? 

As regards the fourth issue it has 
been held that the land is not proved 
to be anoestral qua the plaintiffs. From 
the form of the third issue it will be 
seen that the defendants' donees were con- 
sidered to have the status of daughters 
of the last male owoer, whereas they are 
really his sisters. The fact that they are 
sisters of Fateb Din was brought out _iq 
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the judgments of (he lower Courts and 
it was held, having regard to Hamira v. Ram 
Singh (1), that they must be considered 
as sisters and not as daughters of the last 
male owner. The onus was laid on them 
to prove that they wool! have a prior 
right of succession to the plaintiff*. Tne 
Courts considered that they had not dis- 
charged this onus and gave the plaintiffs a 
deoree. 

Defendants have filed a second appeal to 
this Court upon a certificate granted by the 
Distriot Judge which certifies that a question 
of oustom is involved, namely, whether collater- 
als in the 8th degree exclude sisters of the last 
male owner in regard to properly not ancestral 
qua such collaterals. Now on the reoord 
itself there is no evidence for or against 
the oustom stated, and the reason of this 
appears to be that the issue framed was 
whether daughters have a better right to 
suooeed than such distant collateral*. There 
was no issue a9 to whether sisters or the 
collaterals had the superior right, Mr. 
Kureshi for the appellants says that his 
olients have been prejudiced by the way in 
which the iseue was framed and asks that 
there should be a remand for further in* 
quiry. He also urges that the onus should 
be upon the plaintiffs to prove that they 
exclude sisters, having regard to the fact 
that the - property is not their anoeatral 
property* 1 2 The question of onus is rather a 
difficult one. According to Article 21 of 
Rattigan’s Digest sisters are usually ex- 
cluded from inheritance, but in Bholi v. 
Kahna (2) Clark, 0. J., thought that the 
custom embodied in thb article was rather 
broadly stated and that the proposition was 
hard.y warranted by the authorities quoted for 
and against. He pointed out that the artiole 
makes no distinction between ancestral and 
acquired property such as is made in the case 
of daughters. He went on to say that having 
regard to the fact that by Muhammadan 
Law sisters would exolude collaterals and 
that daughters exclude collaterals as 
regards acquired property, the onus should 
be on the collaterals, who were defendants, 
to prove that they exoluded plaintiff, a 
sister. In the present oase also the parties 

(1) 134 P. B. 1807 (P. B.); 74 P. L. R. J808; 85 P. 
W» B*. 1907. 

(2) 1 Ind. Caa. 695; 36 P. R. 1809; 46 P. L. It. 1809; 
82 P. W. R. 1903. J 
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are Muhammadans and the property is self- 
acquired, and, therefore, if I follow this ruling, 
I should hold that ihe onus wa 9 upon (he 
plaintiff* to prove that they exolude sisters. 

Respondent’s Counsel, however, refeis 
to E arnamon v. Santa Singh (3), in 
which it was held, following Hamira v. 
Ram Sir. gh (1) and the ruling published as 
an appendix thereto, that the onus in such 
a oase was generally on the sister. In 
Hamira v. Ram Singh (I) the parties were 
Hindus and there is, therefore, a distinction 
between that oase and the present one. 
I am, therefore, doubtful as to which 
party the onus should be on in the present 
oase. 

In the grounds of appeal to the lower 
Appellate Court no exception was taken 
to the form of the third issue as framed, 
find it does not appear that the appellants 
asked that the oase should be remanded 
for further inquiry. At the same time the 
learned Distriot Judge has given a certificate, 
and there does not team to be much objeot 
in this unless a further inquiry be made, 
for on the reoord as it stands, as already 
stated, there is no evidence either for or 
against the custom. Having regard to the 
doubt as to which party the onus should 
be on, I think it proper that the oase should 
be remanded for a farther inquiry, the 
question of onus being left open for the 
present. 

I, therefore, under Order XLI, rule 25, 
Civil Procedure Code, remand the oase to 
the Court of first instanoe for full inquiry 
and decision of the issue, whether in the 
tribes to which the parties belong colla- 
terals in the 8th degree exclude sisters of 
the last male owner in regard to property 
which is not ancestral qua suoh collaterals. 
The enquiry may be made by the Court 
itself or by a Commissioner if thought 
proper. 

In view of the importance of the oase 
I further direct that on the return to this 
remand the appeal be transferred for hear- 
ing to a Divisional Bench. Return to be 
made in four months, after whioh the 
parties will be given time to put in 
objections.” 

(3) 13 Ind. Caa. 711; 98 P W, K. 1 ( 12 ; 

1912. 


122 P. L. R, 
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DIEI DUAL 3IKGH V. 1NDARPAL SINGH. 

Mr. AldulGhcni, for tbe Appellants. 

Sheikh l mar Bakhsh, for the Respondents. 
JUDGMENT.— The faots of this ease and 
the point new in issne are snffioiently 
stated in the referring order, dated the 
1 3lh of July 1916. The first point to 
consider ip, on whom the onus lies in the 
present case. Having regard to the anthori- 
ties quoted in the referring order, we are 
inclined to think that tbe onus is in the 
first instance on the eisfer to prove that 
she excludes collaterals in the Sth degree, 
even though the property was cot the 
ancestral property of the latter. The 
oase reported as Bholi v. Eahna 
(2) was deoided by a single Judge aod 
does not really help the appellants much. 
There it was found that by custom among 
Dogras of the Amritsar District a Bister 
was entitled to inherit acquired landed 
property in preference to collaterals of 
the 6th degree. Tbe finding was really 
based upon the riwaji-am of tbe neigh- 
bouring district at Lahore where, among 
Dogras, sisters exclude collaterals beyond 
the 5th generation. If, however, aDy 
doubt remained as to which party the onus 
lay upon, we consider it is set at rest by 
the evidenoe produced apon the remand. 
Exhibits P-14 to 17 are attested copies 
of extracts from the ritoaj {•am of 1885 
of- the four Tabsils of the Jnllundur Dis- 
trict. They are to the effect that sisters 
or their sons do not inherit. We have 
also examined the latest ritraj-i am of the 
Jnllundur District prepared at the recent 
Settlement cf 1915, and we find the 
oustom therein stated to be the same. It 
was held by the Privy Counoil in Beg v, 
Allah Dilta (4) that an entry in a rivoaj i- 
am is a strong piece of evidenoe in support 
of a oustom and that the onus is upon the 
person alleging any oustom to the contrary 
to prove suoh. We, therefore, oonsider 
that tbe onus was upon the defendants to 
prove that tbe sister excludes collaterals 
in regard to self- aopuired property. Three 
instances are relied upon on behalf of the 
appellants, D. 4, D. 6 and D. 7. D. 4 has 
no weight in our opinion, because though 


(4) 38 Ind. C as. 364; 46 P. R. 1917; 12 P. W. R. 
1917; 21 M. L. T. 310; 32 M. L. J. 616; 19 Bam. L. R. 
388: 16 A. L. J. 626; 21 C. W. N. 812; 44 0. 749; 26 
0. L. J. 176; 44 I. A. 89 (P. 0.).J 


the plaintiff in that case was the cousin 
of the last male owner, the learned Dis- 
trict Judge wroDgly considered her as the 
daughter of a previous male owner. In 
D. 6 it was found that a sister succeeded 
owing to a special family oustom, and, 
therefore, the instance is not in point. 
In D. 7 there was no decision as to 
whether the parties were governed by 
oustom or by their personal law, and the 
decision appears to have been based more 
upon Muhammadan Law than oustom. 
In cur opinion, therefore, the defendants 
have not discharged the onus whioh lay 
upon them, and we dismiss the appeal with 
oosts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 118 of 1919. 

July 31, 1919. 

Present : — Pandit Kanhaiya La), J. C. 
DEBI DAYAL SINGH and another — 
Defendants — Appellants 
tertus 

INDARPAL SINGH — Plaintiff and 
CHITTOO SINGH and another — 
Defendants — Respondents. 

Pre-emption — Suit by pre-emptor xoith superior 
right partially withdrawn, effect oj. 


Where in a suit for pre-emption the pre-emptor, 
in consequence of a compromise, withdraws his 
claim to a portion of the property sold, such with- 
drawal confers no new title on the vendee, but it 
has the effect of affording an opportunity to the 
person with the next best right to enforce pr®* 
emption in regard to the portion withdrawn, [p. 831, 
col. 1.] 

Appeal against the decree of the District 
Judge, Rae Bareli, dated the 15th February 
1919, confirming that of the Subordinate 
Judge, Partabgarb, dated the 26th August 
1918. 


Mr, A. P- Sen, for the Appellants. 

Mr. Qirja Saran Lil, for Respondent 

No. 1. .. 

JUDGMENT.— Har Bhajan was the 

owner of an 8-pies under* proprietary n •J* 
in a certain village, which he sold to Ue ' 
Dayal, son of Ganga Bakhgh Singh, on 
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30th May 1917, for a consideration of 
Ra. 3,000. Jagmohan Singh filed a suit for 
pre-emption in respeot of the said property, 
which resulted in a compromise by virtue of 
whioh Jagmohan Singh surrendered his 
olaim in regard to a 4-pies share and 
contented himself with a decree for pre- 
emption with regard to the remainder. 

The present suit for pre emption has been 
filed by Indarpal Singh, in respeot of 
the 4-pies share left with the vendees. 
The Courts below decreed the olaim subject 
to the payment of Rs. 1,500 or half 
the consideration money mentioned in the 
original sale-deed to the defendants- vendees. 


Mumtaz Husain (4) are inapplicable. In 
Natiran Bibi v. Rahim Bahhsh (5) it was held 
that the infcsitution of a suit for pre-emption 
by one eo-sharer in a Mahal, whioh was com- 
promised and decreed, did not preclude 
another oo sharer, who was not a party to the 
first suit, from filing a suit for pre-emption 
in respect of the same property on the ground 
of his preferential right to pre-empt. 

The appeal is, therefore, dism : ssed with 
costs. 

Appeal dismissed . 

(4) 25 A. 334. 

(6) 9 Ind. C ns. 561. 


On behalf of the defendants vendees it is 
urged that by virtue of the compromise 
into which they entered with Jagmohan 
Singh, they acquired a new title whioh was 
inoapable of being pre-empted. The title 
of the vendee does not, however, lapse or 
terminate till the pre-emptor has obtained a 
decree for prc-smption and has paid the pur- 
ohase-money whioh the decree directs him to 
pay. The compromiee merely amounted to a 
withdrawal by the pre-emptcr of hi9 olaim 
for pre-emption with regard to a 4 pies 
share. It did not confer any new title on the 
vendees. The pre-emptive title of Jagmohan 
Singh was superior to that of the present 
plaintiff- respondent, but the withdrawal by 
the former of his olaim for pre-emption 
with regard to a half share in the property 
gave an opportunity to the person, who had 
the next be9t right, to enforoe pre-emption 
in regard fo the portion about whioh the 
former had withdrawan his olaim. The 
defendants-appellants cannot resist this olaim 
by setting up a compromise, to which the 
plaintiff respondent was no party. 

The compromise operated, so far as the 
property now in dispute is concerned, to 
dispel one of the pre emptive clouds from 
over it; but the other pre-emptive clouds 
remained unaffected. The observation yi 
Gobtnd Dayal v. InayatuUah (1) and Banuman 
Rai v. V dit Narcin Rat (2) do not apply, 
because the olaim is not here directed against 
the property acquired by the previous pre- 
emptor. For the similar reason, the decisions 
in Kheman v. Aladad (3) and Abdur Eazeaq v. 

O) 7 A. 776 at p. 809. 

(2) 7 A. 917j A. W. N. (1865) £06. 

(8) 18 Ind. Caa, 967* 74 P. W. R. 1013; 195 P. L. It. 


BOMBAT HIGH COURT. 

First Civil Appeals Nos. 42, 48 and 49 

of 1919, 

November 12, 1919. 

Fresent: —Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justice Heaton 
NOWROJI PUDUMJI— Appellant' 

versus 

LAXMAN MORESHWAR DESHPANDE 

AND ANOTHER — RESPONDENTS. 

SADASHIV RAMCHANDRA NATU 

— Appellant 
versus 

LAXMAN MORESHWAR DESHPANDE 
and another— Respondents. 

HARI WAMAN BHAT — Appellant 

versus 

LAXMAN MORESHWAR DESHPANDE 

AND ANOTHER — Re8PONDBNT8. 

Companies Act CVII oH9 13J, n . 196, 2i5-Volun. 

Uiry liquidator , whether can obtain order for examtna. 
tion oj witnesses. 


Under section 215 of the Companies Act a volun. 

tary liquidator is entitled to ask (he Court for an 
order for the examination of persons, who were 
connected with the company, with regard to its 
management or formation, and the Court has power 
to make such an order, [p. 83 col. 2.] 

fr °“ an order P ftfl 8ed by 

the District Judge, Poona, in Miscellaneous 
Application No. 24 of 1919. 


Mr. . Campbell (with him Messrs. Kanga, 
Sayant Co.), for Nowroji Pudumji. 

( i^ ati n ng Advo °ete- General 

Ind Hai“ * S ' ’ BakhaU) ' for Sadashiv 


Mr. B. J . Besai (with him Mr, J B 
Qharpure\ for the Respondents. ' ’ 
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JUDGMENT. 

Maclsod, 0. J. — The applicants in this 
ease presented a petition to the Distriot 
Judge of Poona, stating that they were 
Honorary Liquidators of the Deccan Bank, 
Limited, Poona, under voluntary liquida- 
tion, and asking for the examination of 
oertain persons who were Directors, Managers 
and other Officers of the Company with 
respeot to their oonduot of the business of 
the Company and as to their oonduot and 
dealing as Directors, Managers and other 
Offioers thereof during the years in which 
they aoted as suoh Directors, Managers, 
eto. There ware originally nine respondents. 
The learned Distriot Judge made an order 
for the examination of respondents Nos. 1 to 
4. Against that order respondents Nos. 1,2 
and 3 have appealed. 

The first question is whether a voluntary 
liquidator oan apply to the Court for an 
order for the examination of persons con- 
nected with the management of the Com- 
pany. Section 215 of the Indian Com- 
panies Act says : Where a Company is 

being wound up voluntarily, the liquidator 
or any oDntributory or creditor may apply 
to the Court to determine any question 
arising in the winding up, or to exercise 
as respects the enforcing of call?, or any 
other matters, all or any of the powers 
which the Court might exercise if the Com- 
pany were being wound up by the Court.” 
Sub-seotion (2) says : “The Court, if satis- 
fied that the determination of the question 
or the required exeroue of power will be 
just and beneficial, may aooede wholly or 
partially to the application on such terms 
and conditions as the Court thinks fib, or 
may make such other order on the applica- 
tion as the Court thinks just.” 

It has been argued by the appellants that 
that section does not give the Court power 
to make an order on the application of 
• a voluntary liquidator, for the examination 
of persons who were connected with the 
Company, with regard to its management 
or formation. It is difficult to see where 
the basis of that argument lie3. Section 215 
is framed in the very widest terms. It 
enables the Court to make any order, which 
it might have made in a compulsory wind- 
ing up, in favour of a voluntary liquidator, 
if it thinks that the exeroiee of that power 
is just or banefioial. It seems to- me it is 


quite useless to refer to any other sections 
of the Act in order that we may give its 
proper meaning to section 215. There is no 
ambiguity whatever in that section. There- 
fore, I am very dearly of opinioh that a 
voluntary liquidator is entitled to oome to 
the Court and ask the Court to make an 
order for the examination of witnesses, 
which the Court may make on the applica- 
tion of an official liquidator under section 
196 of the Aot. 

The second question is whether the Court 
ought to have made the order in this 
particular case. Now the liquidation began 
in 1916, and apparently ha9 proceeded in 
very unfortunate circumstances for the 
Company, for instance, as the learned 
Judge iD the Court below has stated, the 
liquidators have been trying to bring on 
this application for the examination of 
Directors and other persons for a consider- 
able time, but owing to the unfortunate 
deaths of two successive liquidators and 
other reasons this matter has remained 
unsettled. In January of this year a suit 
had to be filed by the liquidators against 
oertain persons including the present appel- 
lants for misfeasance, and it has been 
argued that this order ought not to have 
bean made for the examination of the 
appellants because that suit bad been filed. 
But it is quite clear that if the Judge 
had power to make the order at any time 
after the liquidation commenced, if the 
liquidator had been able to bring the 
application before him, there is no reason 
why the Judge should not have granted 
the order when he made it in February, 
merely because the suit had been filed 
against these opponents, which no doubt 
was filed to save the bar of limitation. It 
is quite true that in soma oases the Court 
will not exeroiee its discretion in favour 
of the liquidator, if it thinks he is asking 
the Court to exercise its power without 
sufficient reason. But that is a pure ques- 
tion of discretion, and it is impossible to 
lay down any definite rules as regards the 
exercise of that discretion more than this, 
that the Court must exercise its discretion. 
The learned Distriot Judge has considered 
this question in his judgment, and I agree 
that he was right in considering that the 
objection of the opponents, the present 
appellants, that the order ought not to 
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have been made for their examination ooght 
not to succeed. It is really difficult to see 
why the Court should not make the order 
on the applioation of the voluntary liquida- 
tors, or why the appellants should shirk 
giving aaoh information as they may have 
regarding their management of the affairs 
of this Company. In my opinion, therefore, 
the order of the learoei District Julge 
was perfectly oorreot, and the appeal must 
be dismissed with oo3ts. 

HcaTjn, J. — L agree. I feel quite clear 
in my own m«nd that section 215 of the 
Indian Companies Act gives the power, and 
I really am not at present able to conceive 
any reason of importance why the Court 
should not have the power. Seeing that 
the Court has the power, then undoubtedly 
the Diitriot Court would be in a better 
position to make up its mind whether the 
examination of the Directors ought to 
prooeed than are we sittiag here. The 
liquidation has oome before the District 
Court in Poona. I suppose it is very 
likely to oome before it again. Tnat Court 
would bs a good deal moreoonversaot with 
the faots than we are. 

The principal reason urged against allow* 
ing the examination of rhe Directors seems 
to ms to be a reason for alhwing that ex* 
amination. If there is a suit 61ed, then 
the sooner the Direotors are examined the 
better, and the faot that there is a suit 
makes it more urgent, not less argent, tnat 
the examination should take place speedily; 
.provided of ooarse, as I assume it will 
be, the examination is made for the pa»* 
poses of the liquidation. 

Appeal dismissed. 


LAHORE H GH COURT. 

SfoaxD Civil Appa^L Mo. Ie9d of 1918. 

March 31, 1919. 

Present j — M r. Justice Soott-Smith. 
IMAM DIM— PuAINTiFF —A ppxl lxn r 

versus 

PURAN CH AND— Dcfbndint — 

RsspoNoiNr. 

Civil Procedure Code (Act XI V of 1S92J, s. 456 — 

53 


Minor— (7uj rd ia n ai litem, appointment o' — 4 (ft hvit, 
absence of —Prone lings, wli*tli*r iavali lated — Minor, 
unit by, to avoii decree, maintainability of — Limitation 
Act (l \ of vn-.i, S'h , I, Art 1 1 — Suit for possession 
of property sold m execution— Limitation applicable. 

The absence of an a til lavit such as is required by 
section 4 •'i of the Civil Procedure Code, is 

not au lijicnt to render the proceeJings for the 
aoDointnnnt of a guirliin illegal and void as against 
the minor ou the ground that he was n it properly 
reprosmti l ]p S i, col 1 .] 

Where a decree is male against a minor in a suit 
in which In is duly represented by hi. guirdiin. and 
on attaining mijority he seek< to set ad le that 
decree by u separate suit, ho can su :ceod only on 
proof of fraud or collusion on the part of hia 
guardian, [p. Hdi, col 2.J 

The period of limitation applicable to a suit for 
possession of property sold in execution of a decree 
is prescribed by Article I i, Schedule I, of the Limi* 
tation Aot. [p. 8do, col. I.] 

Second appeal frim the decree of the 
Dstriot Judge, Ludhiana, dated the .2nd 
February 1918. 

Pandit Ram Rhai Batti , for the Appellant. 

Bakhshi Teh Ohand, for the Respondent. 

JUDGMENT. — In the suit out of which 
the present appeal arises the plaintiff, 
appellant sued for possession of a hoase 
which was sold daring his minority in 
execution of a decree passed against him 
in favour of one Baja Mil, The lower 
Courts have held that in the suit in which 
the decree was passed against the plaintiff 
he was properly represented by a daly 
appointed guardian who looked after his 
interests and that he, therefore, cannot ignore 
the decree, and that the suit ia governed 
by Artiole 12 of the First Schedule to the 
Indian Limitation Aot, and as plaintiff 
was admittedly over 20 years of age 
when the present suit wa9 brought, it is 
barred by time. There were two suits 
brought, the first on 7th January 1904 by 
Baja Mai agaiost Phalla, the father of 
the present plaintiff, and the other by Asa 
Ram against the present plaintiff himself 
on the 1 Jth January 1905. In Buja Mal’a 
suit he on the 2ist March lbOimade an 
applioation to the effect that Phalla had 
died and asked that MamuD, e.t\, iman Did, 
the present plaintiff, should be brought on 
the record as his legal representative 
under the guardianship cf ifusammat Chanda 
with whom he was living. This was 
accordingly done, and on the 8th April 
1904 Musammat Chando filed pleas and 
on the 22nd April 1904 a deoree was 



INDIAN OASES. 



IMAM DIN V. PJRiN CHAND. 


passed. On the lHh Febrnary 1905 Baja 
Mai apple! for execution by attachment 
and sale of property and a notice was 
sent to Mummmat Chando which she 
refused to sign. On the 18th May 1905 
the house in dispute in the present oa 9 e 
was sold and on the 23rd June 1905 
the sale was confirmed. Meanwhile in Asa 
Ram’s suit an ex parte decree was passed 
on the 24th January 1905 and on the 
15th May Asa Ram, referring to the 
attachment in Baja Mai’s case, applied for 
a pro rata share. The house was attached 
and sold in Baja Mai’s decree and, therefore, 
it is only necessary to see whether Imam 
Din was properly represented in that 6uit. 
If he was, any irregularity in Asa Ram’s 
suit does not affeot the point now in 
dispute. 

Pandit Rambhaj Datta on behalf of the 
appellant says that the decree passed in 
Buja Mai’s case is not binding on the 
minor for three reasons 

(1) Along with the application for 
appointment of guardian of the minor no 
affidavit was filed in accordance with 
Beotion 456, Civil Procedure Code, 1882 ; 

(2) Musammat Chando, the guardian, 
was a married woman, and, therefore, her 
appointment was illegal under section 457 
of the same Code ; and 

(H) Musa.r.mat Chando’s formal assent to 
her appointment was not obtained. 

Now as regard* the first objection, Munnu 
Lil v. Qhulam Abbas (1) ig a dear authority 
for the proposition that the absence of an 
affilavit suoh a9 is required by the provi- 
sions of seotion 456, Civil Procedure Code, 
18 d 2, is not sufficient to render the pro- 
ceedings illegal aud void as against the 
minor on the ground that he was not proper- 
ly represented. 

A 9 regards the second objection, it is 
based on the faot that Musimmat Uhando 
is described in the applicacion as c^ochi 
of the miaor, and it is contended that 
chachi means the wife of an uocle and 
that, therefore, Musammat Chando was a 
married woman and her appointment was 
illegal. This objection has been raised for 
the first time in this Court. It was never 
raieed in either of the lower Courts and 


0)6 Ind. Caa. 789; 32 A. 287; 12 Bom. L. R. 439 

n 1 14 °* W ‘ N * 74l >' 8 L T. 57; 13 0 

0. 123; 20 ALL. J. 591; 37 l A. 77 (P. C.). 
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it is pointed out that, whether Musammat 
Chan-io was at the time of appointment a 
married woman or not, is a question of 
faot depending upon the evidence which 
would have been produced had the matter 
been put in issue. It is contended that 
though she is described as a chachi, she 
may have bem a widow at the time and 
it does Dot follow that she was a married 
woman within the meaning of seotion 457, 
I hold that it is too late now to raise this 
objection in second appeal. 

As regards the third objeoiion, it is a faot 
that Musammat Chando appeared in Court 
and acted as guardian of Imam Din aud, 
therefore, it is clear that she oonseDted to 
her appointment as guardian. 

It is further contended by Pandit Ram- 
bhaj Datta that Musammat Chando raised 
no objections in the execution proceedings 
to the sale of the house in dispute. He 
refers to Jagdip Singh v. Narain Singh 
(*) as an authority for the proposition 
that the minor’s ancestral property was 
not liable to attachment and sale in exeoa- 
tion of a decree, the said property not 
having been expressly made obargeable by 
his father during his lifetime, The ques- 
tion whether ancestral property is liable 
in suoh a case is a difficult one and waB 
only finally set at rest by the Full Bench 
judgment in Jagdip Singh v. Narain Singh 
(2), and it cannot be said that Musammat 
Chando was grossly neglectful of her duties 
in not raising 6noh a question in 1905. 
Moreover, Raghubar Dyal Sahu v. Bhikya 
Lit Misser (3) is an authority for holding that 
where a deoree has been made against an 
infant duly represented by his guardian, 
aud the infant on attaining his majority 
seeks to set that deoree aside by a sepa- 
rate suit, he can suoceed only on proof of 
fraud or collusion on the part of his guard- 
ian. Similarly in Chaudar Sekhar v. Balak- 
dhar Dubey (4) it was held tnat where a 
minor was represented in a suit by a duly 
constituted guardian and by a person who 
could legally act as snob, be is as much 
bound by the deoree passed in the suit as 
he would have been if he were of foil 

(2) 15 Ind. Caa. 866; 4 P. R. 2 913; 130 P. W- 
1912; 173 P. L. R. 19x2. 

(3) 12C. 69. 

(4) 15 Ind. Cas. GIT; 10 A. L. J. 149. 
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If the gaardian negated to support 
the oa9e of (be minor, and there is nothing 
to show that he did bo deliberately, that 
oiroumstanoe alone would not entitle the 
minor to avoid the operation of the deoree. 
In the present oase there ia absolutely no 
reason for supposing that Musammat Ohando 
deliberately negleoted the interest of Imam 
Din. Oases suoh as Hira Singh v. Qhulam 
Qadir (5), Narsing Narain v, Jahi Mistry (6) 
and Khiarajmaly. Dain (7), where the minor 
was not properly represented on the record, 
have no bearing on the present oase. 
Therefore, 1 agree with the lower Courts 
in holding that Imam Din wa9 properly 
represented by Mu:ammat Ohando as his 
guardian ad litem , and that he oannot ignore 
the deoree which was passed against him, 
and that a suit for possession of the pro* 
perty sold in exeoution of that deoree is 
governed by Artiole 12 of the First Schedule 
to the Limitation Aot and i B , therefore, 
barred by time. 

The appeal fails and is dismissed with 
oosts. 

Appeal dismissed. 

(6) 4S Ind. Cas. 399; 113 P. R. 1918. 

(6) 13 Ind. Cas. 414; 15 0. L. J ?. 

(71 32 0. 298; 1 0. L. J. 58 1; 32 I. A. 23; 8 Sar. P. 
0. J. 731; 9 0. W. N. 201 (P. 0.); 2 A. L. J. 71; 7 
Bom. L. R. 1. 


PATNA HIGH COURT. 

First Jivil AppaaL No. 137 cf 1919. 
February 6, 1920. 

Present : — Mr. Justice Das and 
Mr. Jastice Adami. 

Mahanth RaGHUNATH DASS— 

APPKLLANf 

versus 

SHEO KUMAR MISSER— 

— Rssiond «nt. 

Civil Procedure Code (Act V of 1908;, 0. XU, r. 
10 Security for costs, order for, token jus'ifie l— Poverty 
of appellant , whether ground jor demanding security. 

To justify an order reqairiag an appellant to 
urnish security for the costs of ihe respou lent, it 
must be shown that the appellant is merely a 
nominal party acting on oehalf of others the mere 
fact that he is a pauper is no ground for demanding 

security, [p. 83 i, col. 2.] 


Application against the order of the 
Registrar, High Court, Patna. 

Messrs. L. N. Singh, Chandra Shekhir 
Banner ce and Jaiubans Sahay, for the 
Apoellant. 

Messrs Kulwint Sahay and Har Narain 
Prasad , for the Respondent. 

ORDER — This is an application directed 
against the order of the learned Registrar, 
directing the appellant, nnder Order XLl, 
rule 10, of the Code of Civil Procedure, 
to furnish seourity for the respondent’s 
oosts in this Court. 

Mere poverty of the appellant is no 
ground for demanding seourity. The 
principle is well established that it mast 
be shown that the appellant is merely a 
puppet in the hands of others and that 
he i9 merely a nominal party acting on 
behalf of others, who are keeping them- 
selves behind the scenes. 

Now there i9 undoubtedly an allegation 
in the petition that the appellant is a 
puppet in the handc of Bibu Isri Prasad 
and Mahabir Dus, but the facts, which are 
set out in the petition, do not warrant 
the conclusion that the appellant is a 
puppet in the hands of either Isri Prasad 
or Mahabir Das. For, what are the faots ? 
The allegations are that Mahabir Das, at 
the instigation of Isri Prasad, brought 
several oivil and oriminal oases against 
the respondent. It miy bs true or it may 
be untrue, but it does not warrant the 
conclusion that Isri Prasad i9 the real 
person who is Bghting this litigation. 
Tbe next allegation is that the respondent 
brought a suit to eject Mahabir Das from 
the Asthal. That ha9 again nothing to 
do with the present application. If Mahabir 
Das were the plaintiff in this aobioD, 
something might be said, but he is not. 
And then oomes the mere allegation that 
he is a puppet in tbe hands of Isri Prasad 
and Mahabir Das. That allegation has 
been denied by tbe appellant. The learned 
Registrar Goes not say that he accepts 
the allegations made by the respondent. 
The learned Reg strar ooLoades tnat mere 
poverty is not a ground for demanding 
security from the appellant but it seems 
to me that his order is really based on 
the poverty of the appellant. He says: 

“ he has heen finanoed by outsiders. He 
is a man with no property and I am, 
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therefore, of opinion that this is a suitable 
case for an order for eeoarity of oosts of 
this Court and the Court bebv.” In our 
view the finding of the learned Registrar is 
not a finding that the appellant i9 a 
mere puppet in the hands of others. Having 
examined the affidavits for myself, I am 
unable to hold that the petitioner has 
established that the appellant is a mere 
puppet in the hands of others. That being 
so, in our view, the order of the learned 
Registrar, in so far as it directs the ap- 
pellant to furnish seourity for the oosts 
of this Court, oannot stand and must be 
set aside. 

It appears that the learned Registrar 
has also directed the appellant to furnish 
spourity for the oosts incurred by the res- 
pondent in the Court below. It seems to 
ns that it was unnecessary to make that 
order. The respondent has got a decree 
for costs in his favour and is entitled to 
exeoute that decree. 

The whole order is set aside. 

Order set aside. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 669 op 1919. 

Maroh 20, 1920. 

Present: — Mr. Uhevis, Acting Chief Justice. 
BELL RAM — Dependant — Appellant 

versus 

BHANA MAL — Pl»intipp — Respondent. 

Benamidar, whether can sue in his own name — 
Pleadings — Plaintiff, whether can change his position. 

A benamidar can suo in his own name in certain 
case9, but he must come into Court with a clean 
case. [p. 8*7, col. 1.J 

Plaintiff suod defendant for the recovery of principal 
and interost due on a bond. The defendant pleaded 
that the hood was benaini, the real oreditor being 
one C. The plaintiff at first said the money was his 
own but later on he said it belonged to his sister, 
whose trustee he claimed to be It appeared that 
in some earlier proceedings with regard to the 
guardianship of C ’s son tho presont plaintiff had put 
in oertain lists of debts, etc , due to o', which com* 
prised the bond now in suit. The suit having been 
decreed by the Courts below, the defendant filed a 
second appeal in the High Court. It was urged 
oi]L behalf of the plaintiff that C. and his brother 
being joint, their sons also were joint and that 


plaintiff was managing the estate and could sue on 
their behalf: 

Held, U, that the real creditor was (7.; [p 837, col. 

).] 

(2^ that the plaintiff could not be allowed to keep 
changing his position and must be held down to 
the case he had set up originally; [p 837, col. 2.] 

(3i that, therefore, he had no right to sue and his 
suit must be dismissed, [p 837, col 2] 

Seoond appeal from fch9 deoree of the 
Distrcfc Judge, Jullundur, dated the 23rd 
December 19 IS, affirming that of the Munsif, 
1 st Class, Nawashahr, District Jullundur, 
dated the 12th February 1918, decreeing 
the claim. 

Bakhshi Tele Chand' for the Appellant. 

Lala Jagan Nath for Lala Faqir Ghand , for 
the Respondent. 

JUDGMENT.— The plaintiff Bhana Mai 
sues for principal and interest due on a 
tond for Rs. 400 exeonted by the defend* 
ant Beli Ram on 18th January 1910. The 
defendant pleaded that the bond was benami 
and that the real oreditor was Chbajju Ram 
and that the bond had been repaid. 

The plaintiff at first said the money 
was his own, but later on he said it 
belonged to his sister Musammat Shankar 
Devi and that he was her trustee. The 
lower Courts have decreed the claim, 
holding that the money did not belong to 
Chhajju Ram, and that no payments to 
him or to his widow can ba allowed. 
Defendant appeals to this Court, urging 
that important evidence has been ignored. 

The following genealogical tree will 
show how Chhajja Rim and others to be 
mentioned are related. 

r J 1 

Chhajju Ram — Musam- Hem Raj=Afu«a»»* 

mat A mar Devi alias mat Shankar Devi 

Musammat Malan, sister of plaintiff, 

Girdhari Lai. 

Sansar Chand ^aon of Chhajju 
Ram by a second wife • 

(betrothed to plaintiff’s daughter) 

When Chhajja Rim died his widow, 
Musammat Amar Devi, applied to be ap*. 
pointed guardian of her step son 
Chand, In those proceedings Bhani Mai 
put ia oartain lists of debt®, etc, due to 
Chhajju Rim Those lisca oontam tbe 
bond now in sait, on which the balance due 
was then stated to be Rs. 200, and also 
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h mortgage dated 10 h January 1912 
executed by defendant in favour of Musam * 
mat Amar Devi for Rs. 1,500. Part of 
the consideration of the mortgage money 
was Rs. 2*0 bibit miniumlj txmissaq 
iabka muwankha ISth January 1 910 Vusammi 

Bhana Ram karzkha ko ada kare . These 

documents seem to me to have been entirely 
ignored by the lower Courtp, though I 
regard them and the statements of the 
plaintiff with regard to them as most suffi* 
cient. Plaintiff has admitted that he put 
in the lists in the guardianship case. Why 
should these documents, the bond and the 
mortgage deed, have figured in these lists, 
if they were not the outstandings of the 
deceased Chhajju Ram? Jn the present 
case too be states an witness (nee statement 
of 15th January 1^18) that Chhajju Ram 
used to get documents executed in favour 
of himself or his brother and not in his own 
name. Chhajju Ram was a Forest Ranger, 
and apparently did not want his superior 
(.fillers to koow of his money dealings. 

On only the oral evidence produced in 
this oase I think I should certainly have 
oome to the same conclusion as the lower 
Courts, but having regard to the above 
evidenoe which has been entirely ignored, 

I have no hesitation in bolding that the 
debt belonged to Chhajju Ram and that 
the debt ha* in part at least been dis- 
charged, and that at the outside only 
Rs. 200 remained due when Chhajju Ram 
died. But I do not thick I need go further 
and find whether the bond has been fully 
discharged, as Ldo not consider plaintiff 
has any right to sue at all. It is urged 
that a benamidur even can sue to recover 
and here Gur Naeayan v. 8heo hi Singh 
.Cl) is oited. I have no doubt that he oan 
in some oases, but he mu^t oome into Court 
with a olean oase. Here plaintiff first 
claimed the money as his owd, aid then 
claimed it as his sister’s money. But 
there is not a sorap of evidenoe that bis 
sister even bad any connection with this 
bond, and my finding is that Chhajju Rim 
was the real creditor. Then it is urged 
pn hie behalf that Chhajju Ram and his 
J Mother Hem R%j were joint and that their 
a JOS Stnsar Ohand and Girdhari Lai are 

1 ( Vao lD . d £“ ls 40 °* 660 -- *7 A. L. J. 0«: 30 M. 
yA" h *3 C, W. N. 621; 1 tf. p. L. R. 

V* • W If 
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a joint Hindu family and that plaintiff ,a 
managing ^ heir estate and oan sue on their 
behalf. T hey may be a joint Hindu family, 
but plaint iff oanDot be allowed to keep 
ohanging his position. Had he sued on 
behalf of Sansar Ohand or of Sinsar Chand 
and Girdhari Lil in the first place, the 
oase would have been different. His real 
ob jeot in soiog on his own behalf seems 
t o have been a dishonest attempt to recover 
payment on the bond in full (with a small 
exception of Rs 30 admittedly repaid) in 
spite of the fact that Rs. 230 at least 
have baen repaid by incorporation in a later 
mortgage. Saoh a plaintiff must in my 
opinion be held down to the oase he has 
set up and not allowed to she fils from 
one position to another. 

I aooept this appeal and reversing the 
lower Court’s decision, 1 dismiss the suit 
with costa in all Courts. 


Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscellaneous Applications Nos. 378A 

and 378B op I9lg. 

August 29, 1919, 

Present: — Mr. Lyle, A. J. C. 
HABIBULL AH — Plaintipp— Applicant 

versus 

BANARSI DAS and oihsrs — Dependants — 

Respondent. 

Limitation Act (IX of 180^, s 5 —Appeal, delay in 
filing —Negligence — Want of due diligence— Extension 
of time -Civil Procedure Code (Act V of ibOhJ (j XX 
r. i — Judgment reserved— Notice to parties— pre’. 
sumption. 


* -- — Ui 1/10 

provisions of section 6 of the j imitation Act 
must show that he has not been negligent ancl that 
he lias been proeeouting his case with due diligence 
[p, 838, col. *.] 8 

Whore there is nothing on the record to show 
that the notice required by rule 1 of Urdor XX 
of the Civil Procedure Code was not given to the 
parties, it must be presumed that they did receive 
such notice, [p. 83fr, ool. J.] 

Applications for extension of time in Seoond 
Civil Apptal No. 321 of 1918. 

Bt. O. Thompson, for the Applicant,. 
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JUDGMENT. — These are applications for 
extension under seotion 5 of the Limitation 
Aot of the period within which an appeal 
may be filed. It is admitted that limitation 
expired on the letb of July 1918, and the 
appeals were not presented to this Court 
until the 30th of July 1918. The applioa- 
fcions are made on the ground that though 
arguments were heard on the 15th of March 
1918, the judgment was not delivered until 
the 17th of April and no notice of delivery 
of judgment was given to the parties and 
it was not until the 15th of July that the 
applicant beard that judgment had been 
delivered. 

Though it would appear that no notioe 
was given to the parties of the date fixed 
for delivery of judgment yet there is 
nothing on the record, nor has any affidavit 
been filed to show, that suoh notice was 
not given to the Pleaders of the parties. 
Under rule 1 of Older XX, if judgment is 
reserved due notioe must be given either 
to the parties cr ibeir Pleaders of the 
date fixed for pronouncing a judgment and 
iD the absence of any indication to the 
oon'rary, it must be presumed that notice 
was given. And we find that the Pleader 
for one of the parties applied for a copy 
of the judgment on the 18th of April, the 
day after the judgment was delivered, and 
the Pleader for the other party admits 
that he was informed of the deliveiy of 
the judgment. But even if we were to 
assume that the applicant had no notice 
or knowledge that judgment had been 
delivered until the 15th of July 1918, I 
am of opinion that these applications ought 
not to he allowed. He applied not person- 
ally but by post for copies on the 16th 
of July 1918. Hi9 application was returned 
on the l9tb, when he was present in 
Eardoi, to have the correct date of the 
deoree entered in it and he represented 
his application on the 20th of July. Copies 
were ready for delivery on the 23rd of 
July but he did not ohoose to take them 
until the 24th. He handed the papers 
over to his Counsel on the 25th July 1918. 
He has no satisfactory explanation of. the 
delay between the 25th of July 1918 and 
the bOth of July, on which date his appeals 
were filed. There was nothing to prevent 
him from filing hie appeals on the 26ib or 

•n the 27 tb or 29th of July, - The fcfith 


and 29th were both working days and on 
the 27th the Registrar could have reoeived 
his appeals. It is said that the applicant 
had to trapare an affidavit, but the affidavit 
wbioh was filed is a very short one which 
ought not to take more than quarter of an 
hour in preparation. A person who wishes 
to take advantage of the provisions of seotion 5 
of the Limitation Aot must show that he 
has not been negligent and that he has 
been prosecuting his oase with due diligence. 

In the present oase it is quite dear, even 
if all the applicant’s statements be accepted 
as true, that he ought to have filed his 
appeals before the 30th of July. That 
being so, he is not entitled to the benefit 
of the provisions of seotion 5 of the Limita- 


tion Aot 

The applications are, therefore, dismissed 
with costs. 

Applications dismissed. 


LAHORE HIGH COURT. 

?ec) d Civil Appeal No. ‘711 of 1915. 

May 23, 1919. 

Present : — Mr. Justioe Shadi Lai and 
Mr Justioe Dundas. 

JAMIAT SINGH andothb.iS — Defendant*— 

Appellants 


versus 

UJAGAR SINGH— Plaintiff 

— Respondent 

Custom - Adoption— Brother's daughter's son-Jats 
of Mauza Mantco, Jullundur Tahsil. 


Among .Tat* of Mauza Manko in the .Tullandar 
Tahsil, the adoption of a brother’s daughter s son 
not recognised by oustom [p. 840, col. ..J 

Seooud appeal from the decree 0 ® 

District Judge, Jullundur, dated the AMW 

Bakhshi Teh Gland , for the Appellants. 
The Hon’ble Pandit Shea Narain, for tue 


ispocdent. c . 

JUDGMENT. — In this suit Ujagar S mg , 

Jat of Manko, Tahsil ano District Jollon- 

r, claims the land and property of « ar 
ngb, deceased, he broker of hint 
audfather, Kbuehal Singh, on , ^® ft * lefir 
that b* ww validly adopted as a 
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son by the said Bar Singh, the adopting 
bains: evidenced bv a registered deed of 
15th November 1907, and is, therefore, en- 
titled to succeed him. His suit has been 
deoreed in the first Court and the lower 
Appellate Court. 

The defendants, the collaterals of Bur 
Singh, have appealed, and the main ques- 
tion for deoision is whether by custom the 
adoption of a brother’s daughter’s son is 
valid amongst Jats of the Jullundur 
Tahsil. 

There is no doubt that the weight of 
judioial authority is very muoh against the 
plaintiff's olaim, as there are a number of 
deoisions against the validity of suoh an 
adoption amongst Jats of the Jullundur 
District, 

In the Fall Bench deoision Ralla v. Budha 
(l), the onus was definitely laid on the 
party setting up suoh an adoption, namely, 
of a daughter’s or lister’s son, to prcva 
that it was authorised by oustom. 

The riwaj'i arn olearly lays down that a 
daughter’s son oannot be adopted; the pre- 
sumption attaching thereto is fortified by 
several reoent judgments of the Chief 
Court to the same effect, viz., Surain Singh 
v. Juwihir -Singh (2). Randhawa Jats of 
Jullundur, Rulia v, Wiriam Singh (3), Jats 
of Jullundur, and Natha Singh v. A langal (4), 
a Nakodar oase of a sister’s son. 

In view of the repeated deoisions of this 
Court we have thought it desirable to ex- 
amine olosely the evidence on whioh two 
Muosifs and the learned Distriot Judge 
have been led to decree the plaintiff's 
olaim. 

The documentary evidence is summarised 
at pages 8 and 9 of the paper- book, and we 
may take eaoh instance given in turn. 

Case (l).— This is the oase deoided in 
JJttnm Singh v. Kesra Singh (5). It was 
dissented from in the recent case of Surain 
Singh v Jawahir Singh (2l deoided in 1913. 
The view taken was that the old deoision 
prooeeded on the assumption that the onus lay 

fl)60P. R. 1893. 

(2) 20 Ind. Cas. 839; 28! P. L. R. 1913; 102 P. W 
K. 1918. 

i 3 ) 20 Ir.d. Cas, 454; 91 P. R. 1913; 287 P. L. R. 
1918; 177 P. W. R. ,wi3. 

(4‘ 26 Ind. Cas. 812: 90 P. R. 19:4; 237 P. L. R. 
1915; 194 P W. R. 1914, 

W 169- P.R. 1899. 



on the party denying the validity of the adop- 
tion of a daughter’s son, whereas since the 
publication of the Fall Bench ruling ^ Rail a v. 
Bulha (0] the onus is on the other side, 
and that if this view had been taken in 
1S90, the result might have been different. 

Case (2). — No pa *tiouIars whatever are 
available, bat the oase is one of village 
Pindori Nijran, and these instances of 
this village have been held ineffective to 
prove the custom : see the Chief Court 
judgment in Sant Singh v. Megha , Civil 
Appeal No. 1232 of 1907, decided on 30th 
January »f08. 

Case (3). — The suit to oontest an adoption 
was dismissed as time barred, bat th 9 judg- 
ment gives do particulars as to who was 
adopted and by whom. 

Cate (4). — This 1*9 a definite oase of the 
adoption of a sister’s son, and of a gift of 

the whole ancestral estate to the adopted 
sod. 

This oosurred in Dasarpur, Tahsil Julian- 
dar, and the suit to oontest the adoption 
was dismissed as time barred ; and the in- 
stanoe is no doubt a good one, but it 1*9 
isolated, and the adoption is of old date 
about 1880 and not contested until 19J3, 

Cases (5) to (8). — Are of adoptions in the 
village of Pindori Nijran in the years 1 879 
to 18:4. 

These have all been dealt with in the 
jndgment in Sant Singh v. Megha (1908) 
alluded to above, and oanoot bs regarded as 
now possessing any value. 

At that time a view, since believed to be 
erroneous, was entertained that oastom 
regarded suoh adoptions with favour. Con- 
sequently several adoptions were effected in 
this village about the year 1880. 

Case (9).— This is a oase of a gift by a 
widow to her daughter’s son— the land wa 3 
ancestral qua the collaterals. 

It was held by the judgment to bs valid 
against the collaterals, but the judgment 
is decidedly open to question, and it is 
very doubtful if the decision was oorreot 
on the facts disclosed, as tho collaterals were 
not bound to sue until the death of the widow 
who hfcd a life in^reet in the property, and 
they did sue very shortly after her death. 

Case (10). — A gift to a sister’s son, but 
the property gifted was definitely stated 
not to be anoestral qua the reversioners, and 
this fapt was established beyond doubt. - 4 
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The worditg of the gift deed lays stress 
on this point. 

Oase (il). — This is really the dispute 
whioh gave rise to Bulia v. T Variam Singh 
(3) aid the decision was against the 
validily of the adoption of a daughter’s 
son. 

Cate (12). — No particulars are given, bnt 
the oase is of Hoahiarpur, and it has been 
ruled in Sant Singh v. Megha that Hosbiar- 
pnr oases are not to be considered in Julian- 
dnr. 

Page 9 — Cases (1) ani (2). -This is a very 
old oase of a gift by an old blind man of 
a portion of his property to his daughter’s 
Bon. 

The land gifted was found not to be an- 
cestral qua the ool'aterals. 

Case (3) — A Hcebiarpur cafe of gift to 
daughters of a brother. 

Thip deep not pnva much, as apparently 
the donor’s surviving brother was a consent- 
ing party. 

Cose (4). — A Pindori oase of 1879. 

These oases have been already treated of. 
Oase (5). — This appears to be a oase of 
Sahaipur, a village in tbe Hoshiarpur District. 

The adoption by Bhup Singh of bis daugh- 
ter’s eon took place in 1 b89 and a Bait 
in 1903 to oontest it was held to be time- 

barred. 

This, however, is a judgment of the Chief 
Court and is not new material. 

Oase 16). — This is a gift of land to a 
brother’s daagbter. It was at Badali Mahi 
in tbe Hoshiarpur District in 190o. 

The above eighteen cases exhaust the 
documentary evidence, and it is evident, that 
no new instances cf tbe Jullundur Dislriot 
are available in which a daughter’s eon or a 
sister’s son has successfully maintained his 
position by adoption. 

The only instances established are old ones 
in which tbe collaterals delayed their suit 
and then found it time-tarred. 

The oral evidence i9 quite inadequate to 
support tbe plaintiff’s case. 

Gopal Singh of Sikandarpur says that 
Kala Singh, Subadar, adopted his daughter’s 
son, but do particulars are given, and it may 
be surmised that the Subadar’s properly 
,, was in part at least pelf acquired. 

Mihau Singh of Manko (the plaintiff’s 
village) says that he has adopted his own 
gif top’s son, bqt does not state what measures 
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be has taken to prevent contest, and Gopal 
Singh of Manko mentions three instances 
bnt gives no details, and admits that he has 
been provided with a written memo- 
randum for fear that he should forget them. 

One or two other miscellaneous instanoes 
of adoption are given, but they are not 
supported by documentary evidence and are 
either irrelevant or unascertained. 

Against these there arefonr distinct case?, 
apart from those whioh reached the Chief 
Court, in whioh adoptions of daughter’s sons 
amongst Jats of Julluodur have been set 
aside. The judgments of Khan Ahmad Shab, 
Chuhr Singh v. Basant Singh (190 C; Mr. 
Waring, JJitam v. Jiwi (1909); Mr. Lselie- 
J mes, Jiwan Singh v. Mangle Singh (19 1 0 ’ ; 
and Lala Rangi Lai, Thakar Singh v. 
Kartura (191o), have been plaoed on this 

fiD. 

Tbe invalidi'y of suih adoptions inJul- 
lundur is treated as bjing hardly open to 
question, and it seems to be dear that there 
is no evidence adduced in the present oase 
that can lead to a different conclusion, saoh 
evidenoe as there is b?ing merely a represen- 
tation of instanoes whioh have already been 
dealt with jadio'aUy and held not to estab- 
lish tbe custom olaimed. 

It is evident that the Courts below have 
Dot fully oon9id;red the series of jadiaial 
pronouncements against the validity of saoh 
adoptioDP, and they hardly seem to have 
been aware that the iofttanoes now relied 
up^n are not nsw material. 

The record does nit provide any ground 
for a reconsideration of the views consistently 
adopted in reoent. years, whioh are in accord 
with the riiraj i am, and the adoption set 
up cannot be maintained. 

Ou this view it is unnecessary to enter 
on any discussion a9 to the succession to 
the coonpanoy holding as distinct from the 
proprietary holding. 

At the hearing i b was suggested that 
the deed cf 1907 might bs regarded as 
a Will under whioh Ujagar Singh could 
suooeed as a persona designata. 

This, however, is a new oasp, and we 
are satisfied that the dead of 1907 mu* 
be taken as what it purports to be, namely, 

a deed evidencing an adoption. 

We accordingly accept tne appea an 

dismiss the suit with costs throughout. 

to meal accepud. 
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PATNA HIGH COURT. 

First Civil Appeal No. 9 op 1918. 
Cuttack Circuit Court. 

January 1 9, 1920. 

Present: — Mr. Justice Jwala Praiad and 

Mr. Justice Adami. 

BANAMALl SATPATHI and others— 
Plaintiffs— Appellants 
terms 

TALUA RAMHARl PATTRAand others 
— Defendants — Respondents. 

Contract Act (IX of 1872 J, s. 45 — Mortgage— Death 
of mortgagee — Payment to one of several co-heirs, 
whether discharges mortgage. 

Where property is mortgaged to a person who 
subsequently dies leaving two or more heirs jointly 
entitled to his estate, payment made by the mort- 
gagor of the amount due on the mortgage to one of 
thoso heirs without the concurrence of the rest does 
not amount to a valid dischaige of the mortgage, 
[p. 846, col. 1 ] 

Appeal against a decision of the Sub* 
ordinate Judge of Cuttack, dated the 6th 
June 1918. 

Rai B N, Bose Bahadur, Mr. Suhodh 
Chandra Ohatterji , for the Appellant. 

Messrs. Bincanoth Sxnho , Qopal Chandra 
Proharj and Satyendra Noth Ray, for the 
Respondents. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiffs in the 
Court of the Subordinate Judge of Cuttack 
to enforoe a mortgage, dated the 2 3rd 
November 1.03, executed by defendant 
No. 1, Talua Rambari Pattra, father of 
defendant No. 2, in favour of Biswanatb 
Satpathi, 

Bi9wanath Satpathi had two brothers, 
Sribatsa Satpathi and Srikar Satpathi. 
All these three brothers are now dead. 
Srikar Satpathi is said to have died 22 
or 23 years ago, about the year lt96; 
Sribitsa 7 or 8 years ago, October 1910; 
and BiswaDath 12 or 13 years ago, in 19.5 
cr 1906. 

The plaintiffs Nos. 1 and 2, Banamali 
Satpathi and Kripaaindhu Satpathi, are the 
eons of Sribatsa Satpathi. The plaintiff No. 3, 
Mad an Mohan Sitpathi, is the natural born 
eon of Sribatsa and the adopted son of Sriktr 
Satpathi. 

Defendant No 3, Radhamoni, is the widow 
of Biswanath Satpatni. L&dokisbore Satpathi, 
defendant No. 7, is the son of Gopi Nath 
Satpathi, who is said to have been adopted by 
Diswanath Satpathi, 


On the 3rd October 1910 Gopi Nath 

Satpathi transferred the mortgagedeed in so it 
by a deed of sale (Exhibit A) in favour of 
defendant No. 5, Krishna Sahu, for Re. 3,700 
and made over to him the original mortgage 
bond in suit. 

Defendant No. 4, Raghunath Sahu, held 
a subsequent mortgage of the premises 
mortgaged in the bond in suit and 
obtained a moitgage decree (Exhibit D) 
dated the 30th Oototer 1911, in exeoution 

of which be pnrohased the property at the 

Court sale for Rp. 210, subject, to the lien 
of the mortgage bor d in suit, on the 21st Judo 
1913, per oertifioate of sale (Exhibit F) and 
obtained delivery of possession through the 
Court ODthe 18th February 1914, per writ of 
Court (Exhibit G). 

In July or August 1906 defendant No. 4 
sold the n ortgaged property, purobased fcy 
him in exeoutioD of his subsequent mortgage 
deoree, to defendant No. 6, Parmananda 
Sahu, for R$. 7,000 per deed (Exhibit B) 
and is said to have paid off the sum 
due under the raortgagp, amounting to 
R 9 , 6,5C0 to Krishna Sahu, defendant 
No. 5. The original bond (Exhibit 1) 
wa9 thna in possession of Parmananda 
Sahu and has been produced by him in this 
Court. 

It was originally alleged in the plaint, 
paragraph O, that defendant No. 4 had 
sold the mortgaged property <0 defendant 
No. 5, but in the written statements filed 
by the defendants Nos. 4 ar.d i>, it appeared 
that defendant No. 5 was only a purchaser 
of the mortgage bond and that the mort- 
gaged properfy was purchased by Parama- 
nanda, as stated above. The plamt was. 
accordingly, upon the application of the 
plaintiffs amended by order of the Court, 
dated the 13th June 1917, and defendants 
Nos. 6 and 7 were added as defendants. 

The plaintiffs rest their claim upon the 
alllegation that the amount of the bond 
in suit wa9 advanoed from the joint fund 
of the plaintiffs’ father and Biswanatb, but 
as the latter was the Karta of the 
family the bond was exeouted i» his name 
and was in his possession and that defend- 
ant No. 3, his widow, withheld the 
original bond and did not give it to the 
plaintiffs and hence the suit is brought upon 
a certified oopy thereof. The claim waa laid 
at Rs. 7,472 as due under (be bond, principal 
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and interest, with a prayer fora usual mort- 
gage deoree. 

The defendant No. 1, the executant of 
the bond, and his son, defendant No 2, did 
not oontest the plaintiffs’ olaim, Defendants 
Nos. 3 to 7 resisted the pliintiffV claim 
and filed separate written statements, but 
their line of defence was substantially the 
same. Their main contention was that 
Biswanath and his brothers were separate 
in mess and property at the time of tbe 
execution of the bond in suit and that 
the consideration was paid out of the 
separate fund of Biswanath, and not out of 
the joint fund of the three brothers; that 
Gopi Nath, the adopted son and heir of 
Biswanath, sold the bond to defendant 
No. 5 by a Kabala, dated the 3rd October 
19IC; that defendant No. 4, after having 
paid off the mortgage dues to defendant 
No, 5, sold the property to defendant 
No. 6 by a Kabala, dated the 2iJth June 
1916, and that the latter is in possession of the 
property since then. 

The Court below upheld the contentions 
of the defendants and dismissed the suit, 
holding that the amount covered by tbe 
mortgage bond in suit did not appertain 
to the joint fund of the plaintiffs 
and Biswanath; but that it belonged t'xola. 
sively to the latter and that the plaintiffs 
are not the heirs of Biswanath and have no 
interest in the bond in suit and have 
consequently no right to sue on the basis of 
that bond. The suit was accordingly dismiss- 
ed by the Court below, and the plaintiffs 
have appealed to this Court. 

The principal points for determination 
are: — 

(1) Whether the amount covered by the 
mortgage bond in suit appertained to the joint 
fund of the plaintiffs and Biswanath and 
whether the plaintiffs have any subsisting 
interest in the said bond? 

(2) whether the plaintiffs are entitled to 
any relief in this oaseP If so, to what extent 
and from ^hich of the defendants? 

* # # # # 

The evilenoe in this case oonolu'dvoly 
proves that neither the shop nor the bond 
in question was in any way divided The 
question ;of onus is only one of evidence 


and if the evidence in this case proves 
to the satisfaction of the Conrt that the 
plain* iffs are interested in tbe bond in enit, 
the Court is bound to give effect to it. 
The finding of the Court below on Issue 
No 9 must, therefore, be set aside The 
plaintiffs have subsisting interest in the bond 
in suit and are entitled to recover the money 
due to them under the bond, This leads us 
to the consideration of the next question in 
the case. 

That Gopi Nath was the adopted son of 
Biswanath has been amply proved and is 
not disputed by the learned Vakil on behalf 
of the aopellants. He, therefore, bad a joint 
interest] along with the plaintiffs in the bond 
in suit. He bad no right to convey to 
Krishna Sahn, defendant No. 5, by the sale- 
deed, Exhibit A, dated the 3rd Oc ober 191C, 
the interest held by the plaintiffs, the re* 
prasentatives of the other two brothers of 
Biswanath. The defendant No. 5, therefore, 
did not acquire mors than the interest held 
by Gopi Nath. The Court below has 
rightly held that defendant No. 4, Raghnoath 
bahu, purchased the mortgaged piopertyin 
execution of his subsequent mortgage-decres 
on 2 1st of June 1913, f-uojeotto the prior 
lien of the mortgage bond in question. He 
transferred the rropfrly to Padamananda 
Saho, defendant No. 6, who also, therefore, 
a qured the property subject to the prior 
lien of the bond in suit. Padamananda 
Sahu, defendant No 6, was an arbitrator 
aid signed the award (Exhibit 2) on 30th 
June 1913. He, therefore, knew perfectly 
well that Gopi Nath or Krishna Saha 
had no right to transfer to him the entire 
interest in the bond to the detriment of the 
interest of the plaintiffs. He also knew that 
the share of Gopi Nath and of defendant No. 

7, his son, was six annas six pies only 
in the bond in suit. Defendant No. 5 is 
nephew of defendant No. 6 and defendants 
Nos. 4 and 5 have a joint shop at Pori. 
The defendants Nos. 4 to 6, therefore, knew 
perfectly well that tbe share of Gopinath 
or of defendant No. 7 was only six annas 
six pies, and that of the plaintiffs was 9 
annas and 6 pies in the mortgage bond in 
suit. Henor, neither Gopinath nor defendant 
No 5, his as-ignee, Dor any of the other 
defendants had any right to give a valid 
release or dh-*o*)arg8 of the debt or security 
of the bond in suit to the extent of th$ 
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shares held in it by the plaintiff?, namely, 

9 annas and 6 pies. 

The Court below has held that the transfer 
deed exeouted by Gopinath in favour of 
defendant No. 5 was valid and for consider* 
ation, and that Parmananda Sahu, defen* 
dant No. 6, is in possession of the mortgaged 
property on the strength of the purohase of 
the same from the defendant No. 4, but the 
Court has not determined the extent to whioh 
the transfer in favour of defendant No 5 or 
defendant No. 6 was valid. 

The learned Vakil on behalf of the res* 
pondents contends that the release or dis* 
oharge given by one of the oo-sharers of 
Biswanath Satpathi in whose name the bond 
originally stood, namely, Gopi Nath or his 
assignee, defendant No. 5, would operate as a 
release cf the entire mortgage debt and sum 
inoludiug the interest of the plaintiff. Relianoe 
has been placed upon a deoision of a 
Division Benoh of this Court in Parhhu 
Ram Pandey v. Jhalo Kuer (1). The 
faots of that oaoe are quite dissimilar 
to those of the present one. That was a 
case of joint creditors whose names appeared 
in the bond itself, and not a case of oo- heirs of 
one mortgagee as in the present case. Agair, 
there the mortgage debt of Rs. 9 j 7 11 
was reduced by a compromise to Rs. 400 
as a full discharge and satisfaction of 
the mortgage debt if paid within 8 
days from the date of the compromise. 
This was embodied in a deoree. The 
payment of Rs. 360 only was aooepted by 
one of the plaintiffs and a receipt, therefore, 
given by him 8 days after the time had 
expired. It was held that the plaintiffs by 
their acceptance of the money, after tbe 
expiry of tbe time fixed for payment, must 
be deemed in law (section 55 of the Contract 
Act) to have waived the limitation as to 
time incorporated in the compromise and 
cannot be allowed to repudiate it or to go 
behind the terms thereof. As to the argu* 
ment that the reoeipt by one of the plaint* 
iffs did not bind the other creditors who 
did not join in giving the reoeipt, tbs 
learned Judges observed that the law is that 
"one joint creditor in equity can give a 
valid reoeipt to a debtor in full discharge 
of tbe olaims of himself and of tbe other joint 

(1) 42 Jnd. Cas. 408; 2 P. L. J. 620; 4 P. L. W. 11 
(1017) Pat 268, 



creditors, and authority for this propo- 
sition is to be found in Steeds v* Steeds (2) 
and Powell v. Erodhurst ( 3 ).** The learned 
Judges may be perfectly right so far as the 
equity in that oase was concerned, but the 
equity arising in one case is not the same 
in the circumstances of another oase. If 
on the other hand the learned Judges wanted 
to lay down a general principle that one 
joint creditor can discharge theolaims under a 
mortgage including the interest of his oo-mort* 
gagees, the authorities relied upon do not sup- 
port the view. 

In Steeds v. Steeds (2) it was held that 
according to equity joiat creditors must 
prima facie bs taken to be interested as tenants 
in common, and not as joint tenants, both 
of the debt and any seourity held for it, 
and the statement of defence as to accord and 
satisfaction was good only as concerned 
the claim of the plaintiff who was party to 
the accord and satisfaction. That oase 
quoted with approval the observation of 
Lord Alvanley, M. R., in Morley v. Bird (4) 
“that though they take a joint seourity, eaoh 
means to lend bis own money and to take back 
his own,” and the deoision of Justioe Robert 
Bruce in Matson v. Dennis (5) that where a 
mortgage debt has been paid to one of the 
mortgagees, the land was not discharged 
and the concurrence of the other mortgagees 
wae necessary to make a good title, on the 
ground that the debt is held by two in 
oommon and not jointly. The principle was 
held to be equally applicable, whether 
the debt was secured by a mortgage or was 
merely the subjeot of a personal contract. 
The earlier decision in the oase of 
Wallace v. Kelsall (6), where the plea 
of accord and satisfaction with one of 
the plaintiffs was held good without alleging 
any authority from the other two plaintiffs 
to make the settlement, was distinguished 
in Steeds v. Steeds (2) on the ground that 
the reason why the defence is a good one at 
law is that tho two creditors are treated 

(2) (1889) 22 Q. B. D. 687; 58 L. J. Q. B. 802; 60 L 
T. 318; 37 V7. B. 376. 

(3) .1901 2 Ch ifiO; 70L. J.Ch. 667; 84L. T. 620; 
49 W B. 532: 17 T L. B. 601. 

(4) i 7’8 8 Ves 631; 30 E. R. UP?; 4 B. E. 106. 

(6, .1661) 10 Jur. in. s.) 461; 12 W. B. 926; 10 L. 

T n si 39 1 

* 6 . ■ 1840) 7 M. & \V. 284; 8 D. P C. 841; 10 L. J. 
Ex- 12; 4 Jur. 1064; 161 E. R, 765, 66 B. 7p7, 
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as having a joint interest in the debt with 
its incident of survivorship. 

In the year 18 ->7 the Madras Court in 
Barber Maran v. Ramana Goundan (7), while 
admitting that the Indian Legislature in 
the Contract Aot, (sections 42, 4t and 45) 
has declared against the Common Law rule 
of survivorship as well in th 9 case of joint 
creditors a9 in that of joint dehtors” and 
“has abolished the rule of English Law 
according to whioh the release of one debtor 
operates to release bis co-debtors,” observed 
that there is no foundation for the proposi- 
tion that the Legislature intended to go 
beyond this and refused recognition altoge- 
ther to rights or liabilities in solidum." The 
Madras Court accordingly, basing their 
deoision upon Wallace v. Kelsall (6), held 
that payment to one of two joint mort* 
gageeB in the absence of fraud on the part 
of the mortgagor will operate as a valid 
discharge. Their Lordships of the Madras 
Court declined to follow the later authorities 
of Matson v. Dennis (5) and Steeds v. SUels 
(2), the former on the ground that in their 
opinion the authorities quoted therein do 
not support the oonolusions arrived at, and 
the latter on the ground that Lord Justice 
Knight Bruce, in holding that the estate was 
not fully discharged by a receipt for the 
money signed by one of the mortgagees, 
carefully avoided expressing an opinion as 
to the question whioh might arise in an 
action for the mortgage money. As pointed 
out by Sir Rishbehary Ghose in Tagore 
Law Lectures, Volume I, page 454, 4th 
Edition, Lord Justice Knight Bruce distinctly 
says in his judgment in Matson v. Tents 
(5) that payment to one joint - tenant or 
tenants in common does not discharge 
the estate in equity. The learned 
Judges in the Madras Coart, however, 
admitted that the authorities quoted in 
. Steeds v. Steeds (2) go to show that in 
equity persons lending money to a third 
person are deemed to be tenants in com* 
mon as well of the debt as of any se- 
curity given for it. The aforesaid decision 
of the Madras ‘ Court is, therefore, open to 
oritioism. The matter was, however, finally 
set at rest in the year IPOL by the de. 
oision in Powell v . Brodhwst (3), *her e 
J following Matson v. Dennis (5) and Steeds 


v. Steels. (2) it was held that where 
mortgagees have advanced money on a joint 
aooount, payment, to one of them during the 
others’ lifetime, though a good discharge of 
the debt at law, only discharges the security 
to the extent of the payee’s beneficial in- 
terest (if any), even though the payee ulti- 
mately beoomei the survivor in the joint 
aooount. Farwell, J , observed: ’if a 

mortgagor pays to one, although such 
payment may b9 a good discharge in law, 
yet the matter is at large when he comes 
into equity, and the Court takes into ocn- 
sideration all the faots of the case, and 
ascertains whether the payee wa9 benefi- 
cially entitled to the whole or to a part 
only, or whether he was a trastee with the 
other mortgagee, and treats- the payment 
a9 good in whole, or in part, or altogether 
bad accordingly.” The decision iu Powell 
v. Brolhurst (3) ha9 considerably shaken 
the authority of Wallace v Kelsall (6), whioh 
is the basis of the deoision of the Madras. 
High Court in Barber Maran v. Ramana 
Goundan (7). Consequently, the same 

Court in Ahinsa Bibi v. Abdul Kader (8) 
observed that the authority of the deoision 
in Barber Maran v. Ranina Goundan (7), 
so far as the principle laid down therein 
was applied to oo mortgagees as such, was 
considerably shaken by the recent deoision 
of the Court of Chancery in Poirell v. 
Brodhurst (3). It was farther observed 

that even if the principle of that ruling 
applied where money is advanced to one 
by several persrni jointly, each of them 
authorising the others by implication to 
act on bis part, and a release or discharge, 
therefore, of the claim by on e is binding 
upoD the others, yet it is clearly iraordi* 
cable to the case of oo heirs and it woold 
be dangerous to extend and apply the 
English doctrine to a lease given by one 
of each co heirs, the oo- heirs being tenants 
iu oommon and .not joint tenants. For 
this reason also, the case of Barber Maran 
v. Ramana Qoundin (7) does not apply 
to the present case. In the case of Moti 
Ram v. Hanr.u Prasad (9) it- was held 
that one of the jrint decree- holders is not 
competent without being authorised by others 
to oertify, under section L 53 of the Cude of 


(7) 20 M. 46t } 7 M. L. J. 208. 


f8) 25 M 26 at pp. $8, 39. 

(9) 26 A. 834, 1 A.L.J. 40 } A. W.if. (1904) 84- 
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Civil Procedure, payment cat of Ocurfc cf the 
entire deoree. 

The present oase is olearly governei by 
the decision in the oase of >itaram Ap ji 
Koie v. ShridKar Anavt Prabhu U0‘, wnere 
it was expressly laid down that where 
property is mortgaged to a person who 
subsequently dies leaving two or more 
heirs jointly entitled to hrn estate, payment 
made by the mortgagor of the amount due 
on the mortgage to one of those heirs, 
without the oonourrenoe of the rest, does 
not qmount to a valid dicoharge to the 
mortgager. There also the correctness of 
the decision in Borber Moran v. Ramona 
Qoundan (7) was doubted as being contrary 
to the oase of Powell v. Brodhunt (31. 
Similar was the deoieion io the case 
of Abdul Hokim v. Adyota Ohandra Das 
(11), where a string of cases of the Calcutta 
High Court have been cited in support of 
the deoision. The principle is also to be 
deduoed from the deoision of their’ Lord- 
ships of the Privy Council in bhriniwisdas 
Bavri v, Mtherbat (12), where a release of 
the entire mortgage given by a oo-mort* 


gage deoree for a sum proportionate to their 
shares. 

The appeal is, therefore, deoreed in part 
with proportionate oostf; the judgment of 
the Court below is set aside in so far as 
it relates to 9 annas and 6 pies share of the 
plaintiffs in the mortgage money, and it is 
direoted that a usual mortgage-deoree be 
prepared in this Court for the proportionate 
mortgage money to be payable within 6 
months from i his date. Interest will run at 
the stipulated rate during the period of 
giaoe, and thereafter the aggregate amount 
will carry interest at 6 per oent. per annum 
till realization. In default of payment within 
the period of grace, the mortgaged property 
will be sold. 

Appeal partly allowed. 


LAHORE HIGH COURT. 


gagee was not accepted as a sufficient dis- 
charge of the mortgage, unless it was shown 
that the other mortgagee was dead and that 
the mortgagee giving the release was his sole 
heir or legal representative. 

It would thus appear that except the 
solitary deoision in Barber Maran v. Bamana 
Qoundan (7) the trend of the decisions has 
been in favour of the view that release given 
by one of the oo mortgagees is not a die- 
charge of the entire mortgage, muoh less a 
release given by one of the heirs of a deceased 
mortgagee, as in this oase. 

I, therefore, hold that the release given 
in this case does not operate as a dis- 
charge of the entire mortgage money, but only 
as a valid discharge in respeot cf 6 annas 
and 6 pies, being the shares of Gopi Nath 
or his sor, defendant No. 7, as held in 
Abdul Hakim v. Adyata Ohandra Das (11). 
The mortgage, therefore, still subsists in 
respeot of the 9 annas and 6 pies share of the 
plaintiffs and they are entitled to a mort- 

(10) 27 B. 292; 6 Bom. L. R. 91. 

(11) 49 Ind Cas. 03; 22 C. W. N. 1021 

<i 2 ' £9 T Ind - Cas - 62 7: 41 B. 3f 0; 32 ftf. L. J. 175; 
19 Bom. L. R. Ibis (1917> M. W. N. 268; 21 M. L. T. 
226|21 0, W, N. 668| 26 0. L. J. 311; 44 I. A. 36 
V* • 0./, 


vivil rvk vision wo. op 1919 
May 2, 119. 

Preterit’. — Mr. .Justice Broadway, 
Musammat KHODEJA and another 
— Plaintiffs — Petitioners 
versus 

GHULAM NABI — Defendant — 

Respondent. 

Civil Procedure Code (Act V of 190«), Sch. JI 
para. 20— Award, loss of— Procedure to enforce award. 

Where an award, which has been reduced to 
writing, is lost, resort cannot be bad to the special 
procedure provided by para. *•, Schedule II, of the 
l ivil Procedure l ode: the proper course is to refer 
the parties to a regular suit to enforce the terms of 
the award, [p 846, col. 2.] 

Revision from the order of the District 

Judge, Jhelum, dated the 2nd December 
1 91b # 

Mr. Jai Oopal Sethi, for the Petitioners. 
The Hon’ble Mr. tiheo Narain , for the 
Respondent. 

JUDGMENT.— The facts of the case 

giving rise to this petition for revision are 
briefly as follows On the 24th of Maroh 
1917, Musammat Nur Bhari sold certain 
property to Ghulam Nabi for Rs. 1,500. 
Plaintiffs, Musammat Kbodeja and Pazl 
Karim, were desirous of bringing a suit for 
pre emption. It appears, however, that the 
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brotherhood intervened and it was deoidei 
that the matter should b3 referred to 
arbitration rather than be taken into 
Court. 

Aooordingly, on the 18th Maroh 1)18, 
an agreement was drawn up referring the 
matter to the arbitration of four persons, 
an umpire (Mohkam Din) beiog appointed. 
An award was duly drawn up and signed 
by the arbitrators as well a3 most of the 
parties on the 20th of Maroh 1918. As, 
however, Qhulam Nabi appeared to be un 
willing to aot in aooordanoe with the 
award, the plaintiffs filed an application 
under paragraph 20 of the Seoond Sohedule, 
Civil Procedure Code, asking for an order 
directing the filing of the award in Court 
and the passing of a deoree in aooordanoe 
therewith. The matter was duly taken up, 
when various objeolions ware taken. The 
only one which requires determination here 
was that the original award not being 
forthcoming, no award could be filed and 
no secondary evidenoe of its oontents oould 
be given. This contention was upheld by 
the first Court and, on appeal, by the 
learned Distriot Judge. The plaintiffs have, 
therefore, moved this Court on the revision 
s ; de through Mr. Jai Gopal Sethi, and I 
have heard Mr. Sheo Narain for the res- 
pondent. 

Whether the original award has been 
lost or is being deliberately withheld by 
some interested party is immaterial. The 
faot remains that no award has been filed 
in Court. Mr. Sethi contended that secondary 
evidenoe of the award was permissible, and 
in support he referred me to Banerji’s 
Law of Arbitration, page 370, and to the 
oase of Hill v. Townsend (l) referred to 
therein. Mr. Banerji, on the authority of 
Hill v. Townsend (1), points out that in 
England, in the oase of a lost award, the 
Court would permit judgment to be entered 
upon an affidavit of its oontents. Hill v. 
Townsend (1) does not appear to support 
that assertion, for there the original draft 
of the award was annexed to the affi iavit 
and the rule nisi was made absolute, no 
oausa being shown. On the other hand, 
Mr. Sheo Narain has referred me to a 
number of rulings, ohiefly relating to the 
question whether when a dooument has been 

(1) (1810) 12 R. R. S9o; 3 Taunt. 45; 123 E. R. 19. 
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drawn up and not duly stamped, the 
penalty oould be levied on a copy thereof. 
Qopi Eeddi v, Mahanandi Reddi (2), however, 
is a oase whioh is direotly in point. It was 
there held that when an award had beea 
lost a Court aoting under section 255, 
Civil Procedure Code, 1882 (corresponding 
to paragraph 20 of the Seoond Sohedule of 
the present Aot), cannot take secondary 
evidenoe of its provisions. It was held that 
as the award oould not be produced and, 
therefore, could not be filed, the persons seek* 
ing to have it filed must be referred to a 
regular suit to enforce the terms of the 
award. Mr. Sethi was unable to distinguish 
this decision, merely contenting himself by 
saying that he had been unable to discover 
that this decision had ever been subse- 
quently considered. In this, however, he 
appears to be wrong inasmuch as this 
case was referred tu in Oowardhan Vat v. 
Kesho Ram (3) and there distinguished 
without, however, in any way being dis- 
approved. Following this decision I hold 
that when an award has been reduoed to 
writing, as in this case, and has been lost, 
the special procedure provided by paragraph 
20 of Sohedule II, Civil Procedure Code, 
cannot be resorted to and that the parties 
should he referred to a regnlar sait to 
enforoe the terms of the award. 

I aooordingly dismiss this petition with 
costs. 

Revision dismissed, 

(2) 12 M. 331. 

(3) 20 Ind. Caa. 411; 63 P. R. 1913; 231 ,P. L. R 
1913; 181 P. W. K. 1913. 


ALLAHABAD HIGH COURT. 
LsrrcKs Patsni* Appeal No. 70 or 1918. 

February 27, 19^0. 

Present Mr. Justice Tadball and 
Mr, Justioe Rafique. 

Ohaube KUNJMAN and another — 
Defendants — Appellantj 
versus 

Ohaube JAGANNATH— PuANrirr 

— ReSPO<D8MT. 

Civil Procedure Code ( Act V of 1909), a. Jl— “ 33 
iudicata -Suit by managing member of joint f amU V“ 
Subsequent suit by one member of family, whettie 

maintainable. 
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A suit brought by the manatring member of a 
Hindu joint family with the consent and knowledge 
of the romainiug members of the family and on their 
behalf operates under section 1 1 of the Civil l ro- 
oednro Code to bar a subsequent suit by the other 
members in respect of the same property, on the 
same cause of action t and against the same 
defendant. 

Appeal, under section 10 of tbe Letters 
Patent, against the judgment of Mr. Justioe 
Knox, dated the 15th May 1918. 

The Hon’ble Mr. N. P, Asthana , for the 

Appellant. 

Mr. S. N . Muker iy for the Respondent. 

JUDGMENT. — There are certain facts 
which are necessary to explain the decision 
in this suit. According to the plaintiff- 
respondent’s own story there was a C 3 rt&in 
house which was acquired by a joint 
family of which he was a member It 
became joint family property. The defend- 
ante-appellants before us, according to him, 
began to disturb the plaintiff and the joint 
family in possession of the property and 
began to do various improper aots in respeot 
to it. He accordingly brought this suit 
for an injunction to restrain them. He also 
admitted that his brother Balmakund was 
the managing member of the joint family, 
that this brother Balmakund had brought 
a former , suit in respeot to this very 
house against the very same defendants on 
the very same cause of action, whioh 
suit had been dismissed. He admitted that 
prior to the institution of that suit his 
brother Balmakund consulted him as to its 
institution and he gave his consent thereto, 
Both the Court of first instance and the 
lower Appellate Court have, on these faots, 
held that the present suit is barred by 
the principle of ret judicata, in that the 
former suit was brought by the manag ng 
member of the family with the present 
plaintiff’s consent aid knowledge and on 
his behalf. A second appeal was preferred 
to this Court. A single Judge who beard 
it reversed the deoision of the Appellate 
Court and remanded the suit for deoision 
on its merits to the Court of first instance. 
The learned Judge held that Explanation 
6 of seotion 11 of the Code of Oivd Pro 
oedure did not apply. We think that on 
the faots admitted by the plaiutiff in his 
plaint and in his statement in Court the 
present suit is clearly barred by the rule 
of m judicata, Aotually as a matter of 


faot, though he was arranged as a pro jorrna 
defendant in the former suit, the present 
plaintiff was a plaintiff to that suit. Though 
in his plaint Balmakund did not say that 
he seed in his oapaoity as managing mem- 
ber of tbe family, still the plaintiff has 
had to admit in the present suit that he 
6ctually did so in that oapaoity. If the 
prefent suit wero not barred, there would, 
in the oaee (f a joint family, be endless 
litigation, as no other member of the family 
would be bound by the deoision arrived 
at in the suit brought by the managing 
member on behalf of the family. We think 
the question is not open even to argument, 
We allow tbe appeal, set aside the deoision 
of this Court and restore the decree of 
th e> Court below. The appellants will have 
their costs in this Court. 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 254Sok1915 

May 30, 1919. 

Present Mr. Justice Shadi Lai and Mr. 

Justice Martineau. 
GOWARDHaN DAS— Plaintiff 

— Appellant 
venus 

ViRU MAL AND ANOTHER— DEPENDANTS— 

Re-PONDENTS. 

Hindu. Law Widow Alienation, xohen justified 
*Z} y ymen ‘ ° f dM ^‘on-Burtn of 


Under the Hindu Law a widow cannot, except for 
special purposes, alienate of her own free will 
property received by her from her husband F„r 
religious or charitable purposes or for « *° r 

conducive to the spiritual welfare of her husband 
she has a much larger power of dispositioa than she 
possesses for purely worldly purposes ami t, 
support an alienation for the last named pnr'pose she 
must show necessity [p 8 in, col 2 ] V P 3e sno 

. 1 ho f ner .® Payment of a dobt to a previous creditor 
is no justification for an alienation by a wh o 
under the Hindu Law. nor does the purchase 0 f 
house by her after tho alienation furnish such 
cation [p. 848 , col. 2.J. Ch J ust,fi * 

It is tho duty of an alienee from a Hindu 
to p ove to the satisfaction of the Cwtth^t^ST 
transfer is binding on the collaternl 1 8 5 t,le 

widow’s late husband, [p. 9*?, col 2 J tl0DS of tho 
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Seoond appeal from the decree o f the 
Additional District Judge, Lahore, dated 

the 10th June 1915. 

Mr. Jagan Noth, for the Appellant. 

Bakhabi 'lek Chant, for the Respondents. 
JUDGMENT. — This is an action brought 
by the collaterals of one Shankar Das to 
contest the sale of a house effected on the 
3rd of October 1912 by his widow, Musammat 
Sukh Devi, for R?. 1,900.. It is beyond 
dispute that the alienor being a Brahmin 
widow residing in a towD, the transfer 
made by her must be judged by the 
doctrines of the Hindu Law applying to 
a oa66 of an alienation by a widow ; and 
the sole question for determination is whe- 
ther Musammat Sukh Devi was justified in 
Belling the house inherited by her from her 
husband. 

It appears that Shankar Das, who died 
nearly bO years ago, left considerable house 
property ; and that in pursuance of a parti- 
tion carried out in 1901 between Musammat 
Sukh Devi and her co-widow, Musammat 
Uttam Devi, the former g)t not only the 
house in dispute but also another large 
house. The latter house was sold by her 
for Rs. 3,000 in 1906, and the house in 
question was encumbered by means of two 
mortgages made by her in 1909. Now, one 
of the items which constituted consideration 

for the sale is a sum of Ri. 733 paid to 
the previous mortgagee, Lehna Singh, but 
there is not a sointilla of evidence upon 
the record to show that the miney was 
borrowed from Lebna Singh for any necessary 
purpose. 

The Additional Judge was evidently 
labouring under a misapprehension as to 
the Lw applicable to an alienation of 
immoveable property by a Hindu widow. 
It is a well- recognized prinople that a 
widow cannot of her own will alienate 
the property received by her from her 
husband except for special purposes. For 
religious or charitable purposes or for those 
whioh are supposed to oonduoe to the 
spiritual welfare of her husband she has 
a larger power of disposition than that 
whioh she possesses for purely worldly 
purposes. To support an alienation for the 
last she muBt show necessity. 

Now, the learned Judge of the lower 
Appellate Oourt appears to ba under the 
impression that the payment of a debt 


[19*0 £ 


contracted by a widow from a third person 
justifies an alienation of immoveable property. 
That is no doubt the rule of customary 
law applicable to an alienation by a male 
pmprieto" ; bat the Hindu Law doss not 
recognize the mere payment of such a debt 
to a previous oreditor as a justification 
for an alienation by a widow. Neither 
fact that the plaintiff did not oonteSt 
mortgages for three years, nor the oirctra- 
stance that he ultimately compromised the 
suit instituted by him to contest the sale 
made in 1905, raises any presumption in 
favour of the validity of the mortgages. 
The learned Judge has inoorrectly stated 
the faot 9 in connection with that sale and 
the suit whioh was brought *to impeach 
it. The sale was effested in labour of one 
Kirfcar Singb, and not of Shao'lcar Das i - ■ 
wrongly stated by the lower Appellate ( 
Oourt ; and the plaintiff did not give up 
the claim until he had received Rj. 600, 
a matter entirely ignored by the Court* 
There can be no doubt that the alienee 
upon whom the onus rested has failed to 
establish any necessity for the previous 
mortgages ; and it is obvious that, if these 
mortgages cannot bind the reversioners^ 
interested in tbe husband’s estate, the pur- 
chase of a house by the widow after tbe 
sale in dispute cannot be put forward as 
a justification. Upon the reoord there is • 
no indication as to the pecuniary circum- 
stances of the widow in 1909 beyond the 
fact that three years before she had alienat- 
ed one of the houses for Rs. 3,000, QU» 

of whioh she must have kept some money 

with herself. Be that as it m*y, it was 
dearly the duty of the alienee to prove to 
the satisfaction of the Court that the 
transfer was binding upon the plaintiff, ana 

this he has failed to do. , 

Accordingly we accept the appeal, an 
reversing the decrees of the lower Oour 
allow the plaintiff’s claim with cos 
throughout. ’ 

^ • A _ J r * 

Appeal accepted. 
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• BOMBAY HIGH COURT. 

Criminal Application for Revision 
No. 221 of 1919. 

September 11, 1919. 

Present’ — Mr. Justioe Shah and 
Mr. Juatioe Hayward. 

MOHIDIN KARIM and others— Accused 

— Applicants 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1898J, s. 16 — 
Bench of Magistrates— Rules regulating constitution of 
Bench — Trial held in contravention of rules, legality of. 

A trial held by a Bench of Magistrates in contra- 
vention of the rules regelating the constitution 
of such Bench is void [p. 849, col. 2.] 

Thus, where the rules regulating the trial of 
cases by a Bench of Magistrates provide that a 
trial must be completed before the same Magis- 
trates who commenced it, or must be held afresh 
before a different set of Magistrates, a trial con- 
tinued and finished by two of three Magistrates who 
constituted the Bench in the first instance, is a trial 
hold in contravention of the rules, and is, therefore, 
void. [p. 841, col. 2; p. 850, col. 1.] 

Application against the convictions and 
sentences passed by a Bench of Special 
Magistrates, Second Clasp, at Satara, con- 
firmed on appeal by the Sab- Divisional Magis- 
trate at Satara. 

Mr. 0. 8. Rao, fcr the Applicants. 

Mr. S. 8. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J. — The petitioners before as in 
this case were tried by a Banoh of 2 ad 
olass Magistrates on a charge of grievous 
hurt under ssotion 325, Indian Penal 
Code. The prosecution evidence was heard 
by three Magistrates and the defenoe evi 
denoe was heard by only two out of the 
three, with the result that the deoision 
was given by the two Magistrates who 
had heard the case throughout. The 
Magistrates in question are appointed for 
the District of Satara, and the rules re- 
gulating the constitution of the Bench 
of Magistrates are to be found in the 
Notification of 30th October 1885 at page 
1262 of the Bombay Government Gazette 
for 1885, Part I. These rules were framed 
under seotion 16 of the Criminal Proce- 
dure Code of 1882 and are still in force. 

The petitioners were convicted by the 
Bench of Magistrates on the 13th of 
May 1919. They appealed to the Dis- 

54 


triot Magistrate, and it was urged on 
their behalf that the whole trial was 
void as it was oonlrary to the said rules, 
in so far as only two Magistrate! finished 
the trial though it was omraenced by a 
Bench of three Magistrates. The Appel* 
late Court held that the trial was valid. 
In the result the oonviotions of the pre- 
sent petitioners were oonfirmed, 

They have presented an application to 
this Court, and it is urged that the trial 
is void as it contravenes the rules. It 
i9 provided by them rules that the Bench 
may try any oases triable by a 3rd 
olass Magistrate, and that if for any 
oau9e it is found necessary to adjourn the 
hearing of a case after the evideno9 has 
been partly taken, the trial must be com* 
pleted before the same Magistrates who 
commenced it or must bs held afresh 
before a different set of Magistrates. In 
the present oase the trial was not com- 
pleted before the same Magistrates who 
commenced it. It was not held afresh 
before a different set of Magistrates, but 
it was continued and finished by two 
out of the three Magistrates who consti- 
tuted the Bench in the first instance. 
It is clear that the trial in this case 
contravenes the provisions of rule 4, and 
that it is void on that ground. It is 
urged, however, that under the rule it is 
open to hold a fresh trial before a different 
set of Magistrates and as rule 2 allows 
that any two persons appointed as Hono* 
rary Magistrates may constitute a Bench, 
in the present oase the two Magistrates 
who continued the trial may properly b 3 
deemed to have substantially oomplied 
with the rule, as they had heard the 
whole case from the beginning to the 
end. It is farther urged that the aocused 
has not been prejudiced in any way and 
that it must be treated merely as an 
irregularity and not an illegality vitiating 
the trial. I am, however, unable to aooept 
these contentions as sound. In my opinion 
there is no subjtantial compliance with the 
provisions of the rule whioh directs in 
the alternative that the trial sboald be 
held afresh before a different set of Magis* 
trates. It could not be said that when 
the two Magistrates continued the trial 
heard the defenoe evidence and decided* 
the oase, they held the trial afresh or that 
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they constituted a different set of Magis- 
trates at the time. I do not say that 
those two Magistrates oonld not have 
ooDstitated a different set of Magistrates 
within the meaning of the role, bat in 
faot they oonld not be said to have done 
so with reference to the case. In faot 
they 6imply continued the part-heard case 
in the absence of their oolleagne. It is 
also difficult to say that there was no 
prejudice to the aooused. But it seems 
to ire that apart from any prejudice to 
the accused, where suoh a rule affecting 
the constitution of the Bench has not 
been complied with, the trial cannot be 
treated as valid. There is a further 
objection that the oharge under section 325, 
Indian Penal Cede, though not triable by 
a 3rd class Magistrate has been tried by 
the Benoh of 2nd class Magistrates, in spite 
of rule 1 whioh provides that the Benoh 
may try any oase triable by a 3rd olaes 
Magistrate. This objection was not taken 
in the lower Courts. On the information 
we have on the present record, we see no 
answer to this objection whioh affeots the 
jurisdiction of the trial Magistrates. It is 
enough, however, for the purposes of this 
oase to hold that the trial held is invalid 
on the first ground. The convictions and 
sentences must be set aside and the fine, if 
paid, refunded. 

Having regard to the period of im- 
prisonment already suffered by the petition- 
ers as also to the circumstances of the oase 
generally, I do not think that we need 
direot any further proceedings against the 
petitioners. 

Hayward, J.— I agree. It is provided by 
rule 2 that a trial should be by a Benoh 
of two where it is not possible to obtain 
three Magistrates. But it is providtd by 
rule 4 that a trial once commenced must 
be ended before the same Magistrates. Ihe 
meaning of this seems to me to be not 
before two only but before the same three 
Magistrates. The only alternative provided 
is a fresh trial before another set of 
Magistrates.* If the rules result in incon- 
venienoe, then the remedy seems to me to be 
revision of the rules. They are old rules 
of 1865 and differ materially from the 
more recent rules prescribed tor the Bei ches 
' of Magistrates in Poona and Bombay. 
There was also another difficulty that the 
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trial of an offence of grievous hurt was 
not triable by this particular Bench, whioh 
only had authority to try oases triable by 
3rd olass Magistrates. The conviction and 
sentence must be set aside as proposed by 
my learned brother. 

Rule made absolute. 


ALbAHABAD HIGH COURT. 
Criminal Revision No. 851 of 1919. 
February 25, 1920. 

Present : — Justice Sir P. C. Banerji, Kt. 
Musaminat IMAMAN — Applicant 


versus 

EMPEROR — Opposite Party. 

U. P. Municipalities Act (II of 19 6), s. 247, 
complaint under — Duty of Court — Evidence , nature of. 


Where a Magistrate receives information under 
section 247 of the U P. Municipalities Act that a 
house is being used as a brothel or for the purposes 
of habitual prostitution to the annoyance of res- 
peotable inhabitants in the vicinity, he should, before 
taking action thereon, take evidence and satisfy 
himself, first, that the complainants are persons 
residing in the immediate vicinity of the house to 
which the complaint refers, and, second, that the 
house is used for the purpose mentioned in clause 
(6 of section 247 of the Act to the annoyance of 
respectable inhabitants in the vicinity, [p. 861, col. 

>- ] ... , 

Criminal revision against the Older of 

the Magistrate, First Class, Cawnpore, dated 

the 26th November 1919. 

Mr. Nehal Ohand f for the Applicant. 

The Assistant Government Advocate, for 

the Crown. 


JUDGMENT. — This is an application for 
revision of an order purporting to have 
been made under section 247 of the Munioi - 
pahties Ac- No. II of 1916. It appears 
that an application was present. d to the 
Municipal Board by a number of persons 
oomplaining of the existence of houses 
ooonpied by prostitutes in a particular 
Moballa in the city of CawDpore. This 
application was forwarded to the Joint 
Magistrate, (who is a Magistrate of the 
first olass) for neoessary action. The Magis- 
trate thus received information within the 
meaning of seotion 247. Clause (a) of that 
section was not app.icable to the owe 
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because the brothel complained of was not 
alleged to be in the vioinity of a plaoe of 
worship or an educational institution or a 
boarding house, hostel or mesa U9ed or 
occupied by students. It was apparently 

a ^ 10a ^ 0D fell under olause 

\o) of the restior, namely, that the house 
complained of was being used ai a brothel 
or for the purpose of habitual prostitution 
to the annoyance of respeotable inhabitants 
in the vioinity. Under the proviso to the 
section it was necessary that the omplaint 
should have been made by three or more 
persons residing in the immediate vioinity 
of the house to which the complaint refers. 
In the present case the Magistrate, who 
made an inquiry into the matter and passed 
orders, does not appear to have recorded 
any evidence whatever. The learned Counsel 
on both sides were unable to find on the 
record any evidence, whioh ths Magistrate 
had taken and upon which he could base 
his finding. It was necessary for him to 
take evidence and to satiafy himself first 
that . the complainants were persons 
residing in the immediate vioinity of the 
house to whioh tie complaint referred and, 
second, that the house was used for the 
purposes mentioned in olause (a) of section 247 
to the annoyanoe of respeotable inhabitants 
in the vioinity Unless an enquiry was made 
upon the aforesaid pointi, the Magistrate 
oould not legally pas* any order und -r the 
section. I aoordingly set aside the or dir of 
the Magistrate and send biak the os-e to 
him with instructions to take action in ao 
oordanoe with the provisions of sec inn 247 
as poiuted out alone and then to pass such 
orders as he might think fir, 

Orrftr set aside; 

Case tent back. 


BOMBAY HIGH COURT. 

Criminal Applicator foa Revision No, 256 

op 1919. 

October 14, 1919. 

Present:— Mr. Justice Shah and 
Mr. Justioe Hayward. 

In re NAGINDAS CH ANU3A— Applicint. 

Criminal Procedure Code (Act V of 1898,1, a. 250 — 
Compensation , order for — Order not made on same day 
as order of discharge — Legality of order. 

The mere fact that an order for compensition is 
not made on the same day as the order of discharge, 
but on a subsequent day fixed on the application of 
the complainant for an adjournment to show cause 
in response to a notice issued on the same day on 
which the accused was discharged, would not make 
the order bad for non-compliance with the provision 
contained in clause b) of section 250 of the Criminal 
Procedure Code. £p. 852, col. 1.] 

Criminal application from an order passed 
by the Magistrate, First Class, East Khan* 
desh, confirmed on application by the 
Sessions Judge, Khandesh. 

Mr. Ratanlal Ranchhoddas , for the Ap. 
plioant. 

JUDGMENT. 

Shah, J. — The only question in this ap- 
plication is as to the order of compensa- 
tion. On the merits there is nothing to be 
said in support of the application. But it 
is argued that as the aooused were discharged 
on the 13th of January and the order of 
compensation was made on the 28th of 
January, the provisions of seotion 250 con- 
tained in clause (6) of the proviso have 
not been oomplied with inasmaoh as the 
Magistrate has not stated in writing in his 
order of discharge or aoquittal his rea- 
sons for awarding compensation. It 
is argued that in consequence of this 
non compliance with the provisions of the 
seotion the order is bad. No doubt the 
wording of the olause lends oolour to the 
argument urged on behalf of the applicant. 
But in this case the notice to the com- 
plainant to show cause why an order of 
compensation should not be made against 
him was given on the same day as the 
order of discharge and practically in the 
same proceeding. The order of compensa- 
tion was made, after hearing the complainant 
some days later, below the order of dis- 
charge. On these facts it seems to me 
that olause (6) of the proviso has been 
sufficiently complied with; and that the 



INDIAN OASES. 


[1920 


152 

KARAMATCLLAH V. EMPEROR. 

Magistrate in directing the compensation 
to be paid has stated in writiog practically 
in his order of discharge his reasons for 
awarding the compensation. The mere fact 
that the order came to be made some 
days after the order of discharge does not, 
in my opinion, affect the question. This 
view seems to accord with the view taken 
by this Court in Emperor v, Funamchand 
(1). The only differentiating fact here is 
that the order of compensation was made 
not on the same day as the order of 
discharge, but on a subsequent day fixed 
on the application of the complainant for 
an adjournment to show cause in response 
to the notice whioh was issued on the same 
day on which the accused were discharged. 

I would accordingly discharge the 
Rule. 

Hayward, J. — I concur. The compensation 
order is part of the order of discharge, 
though completed some days later: The 
common sense view ought, in my opinion, 
to be taken of the obvious intentions of 
the provisions of section 250 of the Criminal 
Procedure Code. This was the view held 
when the order whioh was on different 
pieces of paper was held to be one order 
by this Court in the oase of Emperor v. 
Funamchand (1). The contrary and highly 
teobnioal view taken by single Judges of 
the Allahabad High Court in the oases cf 
Sofdar Husain , In the matter of the complaint 
cf (2) and Ram bingh v. Mathura (3) was not 
followed in a subsequent oase before the 
Allahabad Benoh in the oase of Qhurbin 
Koeri v. Khalil Khan (4). They got over 
the difficulty in that oase by having recourse 
to seotion 537 of the Criminal Prooedure 
Code. My own view is that upon a praotio* 
able interpretation of the provisions of seotion 
250 it would not really be necessary to have 
. recourse even to the saving provisions of 
seotion 537 of the Criminal Prooedure 
Cede. 

Rule discharged. 


(!) 6 Bom. L. B. 847: 4 Cr. L. J. 423. 

(2) 25 A. 316; A. W. N. (1103) 57. 

(3) 14 Ir.d. C as. t£P; 34 A. 364; 9 A. I. J. £0f ; 13 
Cr. L. .1. 247. 

14) 22 Ind. Cas. 977; £6 A. 132; 12 A. L. J. 143; 16 
Cr. L. J. 103. 


ALLA.HABAD HIGH COURT. 
Criminal Reference No. 109 of 1920. 
February 20, 1920. 

Present : — Mr, Justice Walsh. 
KARAMATULL1H and another— 

Applicants 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of I860;, s. 181 — Attachment 
of property — Warrant not signed by Judge — Removal 
of property — Offence. 


A warrant for the attachment of property which 
is not signed by the Judge or such officer as the 
Court may appoint in this behalf, is not a legal 
warrant and the removal of property directed by 
snch warrant to be attached is not punishable under 
section 183 of the Penal Code. [p. 853, col. 1.] 

Criminal reference made by the Sessions 
Judgp, Shahjahanpur. 

REFERRING ORDER.— Seth Taiyab 

Bhai, Zimindar of Mauz* Ghusga wan, obtain- 
ed a decree for ejectment, under seotion 58 
of Act II of 1901, against his tenant. 
Tulla. The said tenant having died, the 
deoree- holder took out execution of his 
decree for ooets against the deceased 
judgment-debtor’s heirs. A warrant, date! 
20th May 1919, for attachment of move- 
ables was issued by the Assistant Collec- 
tor, M. Abdul Wahid, and in exeouifon 
thereof the qurq amin , on 7th J nD0 
19i 9 attempted to attaoh a oart 
as assets of Tulla, deceased. Buddhan 
asked Karamatullah ro remove the aart 
and the latter removed it before it was 
attaobed. On the rtport of the amtn, 
the Assistant Collector made a preliminary 
erquiry and sanctioned prosecution of the 
applicants under seolion 183, Indian Pep® 
Code. The Special Magistrate who trie® 
the oase oonvicted them under the 6ftl 
seotior, sentencing eaoh of them to 
months’ rigorous imprisonment. They P r0 ‘ 
ferred an appeal against that order to the 
District Magistrate, who transferred it to 
the Court of K. B. M. FasihuddiD. first class 
Magistrate. It was argued in appeal that t e 
warrant, not being signed by the officer 
issuing if, was illegal. The lower Appe * 
late Court found the argument to be un e * 
nable and remarked that the Boar o 
Revenue has authorised pethhart to sign 

such warrants. The sentenoe war, however, 

altered to one of Bs. 20 fine only. # 
tl 0 ; applicants havo now acme in mum 
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to this Court and the sole queition is 
whether the Warrant was legal. The 
Pablitf PiPOBflrfntor was given time to show 
the authority retied on hy the lower Coarts. 
He bee failed to do so and has stated 
that ho auoh circular as is referred to in 
the lower Court’s judgment exists. Order 
XXf, rate 24, of the First Sohedule to the 
Code of Civil Procedure, which has bean 
made applicable to proceeding; in Revenue 
Courts by edetion 183 of the Tenancy Aot, 
r&qtliMS that ‘every such prooess shall be 
signed fry the Judge or such officer as the 
Court may appoint in this behalf.” The 
ctedunSent in question bears th9 signature Of 
the pethkir. , who is not shown to have been 
appointed by the Court in that behalf. This 
bfciUg So, the amin had no lawful authority 
to atfaoh the applicants’ property and 
in removing the said property before 
its Attachment they oannot be convicted 
Under section 183, Indian Penal Code. 

I, therefore, submit the case to the 
flon'ble High Coart undOr section 438 
of the Code of Criminal Procedure 
and recommend that the oonviotiou of 
both the Applicants be quashed and 
the fine, if realised, bs Ordjred to bs 
refunded. 

T he record wifi first bo sent to the lower 
Appellate Court for suoh explanation as ic 
ftay have to offer. 

JUDGMENT, — I accept the reference 
in this case and direot that the oDuvio- 
tions be quashed and the fiae3, if paid, be 
refunded, 

With reference to the practice mentioned 
by the Magistrate, the attention of the Dis- 
trict Magistrate should be drawn to the 
matter and some circular issued to prevent 
the repetition of this mistaken practice, 
so that warrants may b) sigaed in accord- 
ance with the provisions of the Code in 
future. 

. Reference accepted. 


% 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 251 

op 1919. 

October 14, 1919, 

Present: — M r , Jnstioe Shah and Mr. Justice 

Hayward. 

In re ARJDN TATHOO— Applicant. 

Appeal, criminal— Dale of hearing - Rertaonable 
notice to be given to appellant. 

An appellant is outitled to reasonable notice 
of the date and place of hearing of his appeal. 
A notice to an appellant’s Pleader that his appeal 
would be heard next day, wherever the Court 
happened to be encamped, is not reasonable or 
sufficient, [p. 854, col. 1.] 

Criminal application from an order passed 
by the First Class Magistrate, East Khan* 
desb, confirmed on appeal by the District 
Magistrate, East Khandesh. 

Mr, V. D. Limaye, for the Applicants. 

Mr. S. S. Patkir, Government Pleader, for 
the Crown. 

JUDGMENT. 

Shah, J. — In this oase the petitioners before 
us were asked to furnish security by thro 
first class Magistrate on the 3 1st of 
January 1919 under section 110, olanses 
(a) and (6), of the Code of Criminal 
Procedure. The petitioners appealed to the 
District Magistrate, and it appears from 
an endorsement on the petition of appeal, 
dated the 17th of Marob, that notice was 
ordered to be issned to the Pleader for the 
accused and to the Public Prosecutor to 
appear on the 22nd of March. This endorse- 
ment does not appear to be signed, It 
further appears that the notice was served 
on the Pleader for the petitioners at Amalner 
in the afternoon of the 21st of March to be 
present at Jalgaon or any other plao9 where 
the oarap of the District Magistrate may be 
on the 22nd. On the 22ad of March the 
District Magistrate dismissed the appeals, 
remarking that there wa3 no appearance 
and that he saw no grounds fer interfer- 
ence withthe Sub-Divisional Magistrate’s find- 
ing. 

It seems that there was not sufficient 
notice to tbo Pleader for the aooused to 
be able to appear on the 22nd of March. 
The notice was served in the afternoon of the 
21et, and the plaoe where he was to appear 
was not definitely mentioned. Having regard 
to the facts disolosed in the . judgment of 
$be trial Magistrate, it seems tQ me that 
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this oase required to be examined on the 
evidence by the Distriot Magistrate; and 
the endorsement that the notice was to 
be issued to both the parties shows that 
the Distriot Magistrate also decided to hear 
the appeals and did not summarily dismiss 
them. 

In view of the faot that the appeals 
have been disposed of in the ahsenoe of 
the petitioners and that there was not 
sufficient notioe of the date and the plaoe 
of hearing to their Pleader, I am of 
opinion that the order made by the 
Distriot Magistrate dismissing the appeals 
should be set aside and the appeals should be 
sent haok to his Court for disposal aooording 
to law. 

Hayward, J.— I agree. The applicants’ 
oase was one demanding oareful consideration. 
It arose out of factions in the village, 
whioh have led to quarrels between the 
parties whioh had obviously been exag- 
gerated from mere misohief into habitual 
thefts. It was moreover apparently recog- 
nized that there should be a full hearing, 
as notioe for a regular hearing had been 
issued by the learned District Magistrate. 
It unfortunately, however, turned out that 
the time given in the notioe was not 
snffioient. The notioe was not received 
until the afternoon of the 2 1st and required 
the Pleader to appear on the 22nd either 
at Jalgaon or at whatever oamp he might 
find the Distriot Magistrate. It has been 
admitted that the oamp was then a long 
way from Jalgaon, So there really was not 
reasonable time to appear for the hearing 
before the Distriot Magistrate. The result 
was that the parties were deprived of the 
benefit of having their pleas properly 
represented by their Pleader. It is true 
that in the oase of one only has the time for 
whioh the seourity was taken not expired. 
But there ought, in my opinion, in any oase 
to be a regular hearing as regards that one, 
and as regards the other four it is a matter 
of considerable importance to them in 
regard to their position in their village, 
and it seems to me desirable, therefore, 
to send the oase baok in order that there 
should be the regular hearing whioh was 
originally contemplated by the learned Dis- 
trict Magistrate. 

Order tet and e. 


PATNA HIGH COURT. 

Criminal Revision No. 22 o? 1920. 

February 10, 1920. 

Present : — Mr. Justioe Jwala Prasad. 
BHIM BAHADUR SINGH— Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898,), a. 260 — 
Summary procedure, when to be adopted— Questions 
of righ f and title involved — Discretion, wrong exercise 
of, by Magistrate— High ] Court, interference by — 
Admission of unregistered document, effect of — Crimu, 
nal Court, power of, to decide question of title. 

I 

A Magistrate exercises his discretion wrongly, 
where he adopts the summary procedure for the 
trial of a case in which, from the nature of the 
dispute and the plea taken by the acoused, it is 
apparent that complicated questions of right and 
title are involved, and in such a case the High 
Court will interfere with the exercise of his 
discretion [p. 85 % C ol. 2.] 

The admission in evidence of an unregistered doou. 
ment which is oompulsorily registrable is both illegal 
and irregular, and a decision founded upon such a. 
document oannot be sustained, [p. 866, col, 2.] 

It is outside the province of a Criminal Court to 
deoide a complicated question of title: the question 
should be left for determination by a Civil Court, 
[p. 867, col. I ] 

Apolioatiou against the order of the 
Judicial Oommiasioner, Rinohi, dated the 
7 th January 1920. 

Messrs. Manuk and S. N. Palit, for the 
Petitioners. 

JUDGMENT.— This is an offshoot of ft 
series of litigation arising ont of ft 
d ikhaldahani or delivery of possession given 
to the auotion-purohaser, Rai Bahadur Baldeo 
Das Birla, in respeot of a tenure belonging 
to the judgment-debtor, Thakur Mftdan 
Mohan Nath Sahi Deo. The delivery of 
possession was effeoted on various dates 
on the several properties comprised in the 
writ of the Court, from the 30th of March 
to the 14th of April 1919. Exhibit A in 
this oase shows that the possession was 
delivered in respeot of village Kiako on the 
23rd of April 1919, Nilmoni Nath Sahi 
Deo was under tenure-holder under the 
judgment debtor, and by the operation of 
law his under* tenure was rendered void by 
the auoMon sale under section 2J8 of the 
Ohota Nagpur Tenancy Ac% read with sec- 
tion 16 of the Baunal Rent Rscovery 
Aot (VIII of 1865). Nilmoni Nath Sahi 
Deo resisted the claim of the auction pur- 
chaser to obtain possession of the under- 
tenure, bat was defeated in ft proceeding 
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under seotion 145 o! the Oode of Criminal 
Prooednre by the order of the Magis- 
trate, dated the 1st of Septembsr 1919, 
passed in' favour of the auction pur- 
chaser, which was upheld by this Court on 
13th Ootober 1919. Apparently when the 
proceeding under seotion 145 was going on, 
on the 12th of September 1919 the complain- 
ant in this ease, Shaikh Karim Bux, filed a 
petition before the Magistrate complaining 
against the petitioners, who are the servants 
of the auofcions-purohaser, of having out and 
removed paddy crops from a plot No. 370 
of the oadastral survey, on the allegation that 
the said paddy was grown by the complainant 
on the strength of the possession derived 
from a settlement alleged to have been 
made with him by Nilmoni Nath Sahi Dao 
on the 13th of Magh Sambat 1970, corres- 
ponding to the 24th of January 19 14, by 
a hukumnama. The Polioe was ordered to in- 
vestigate into the matter but they returned 
the petition, with a report that they were un- 
able to oome to any decision as to the respec- 
tive olaims of the parties. This report is 
dated the 14tb of October 1919, Oa the 
27th of Octob9r the Magistrate summoned 
the aooused under seotion .^79 of the Indian 
Penal Code. The plea of the aooused, as 
reoorded by the Magistrate, was that ‘ chey 
removed the paddy as they had sown it and 
had ploughed the field this year.” The 
Magistrate tried the oise summarily and 
after examining 5 witnesses on behalf of 
the prosecution and 4 witnesses on bshalf of 
the defence; reoorded a judgment of oonviotion 
and sentenced ths accused to six weeks’ 
rigorous imprisonment. 

The petitioners moved the Judioial Com- 
missioner of Ranchi who, by his order of 
the 7th January 1920, deolioed to recommend 
the oaseto this Court for an interference with 
the order of the Magistrate. 

From the nature of the dispute, and 
particularly from the plea taken by the 
acoused, it was obvious that the oase involved 
complicated qneslims of right and title, 
and that it was not possible in a sum- 
mary procedure to oome to a definite and 
correct decision upon those points. This 
is also obvious from the long judgment of 
the Magistrate, who appears to have taken 
great pains in order to solve the intricate 
questions involved before him. In spite of 
all this, the Magistrate chose to adopt the 

4 * . * * ## • 
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summary procedure for the trial of the 
petitioners. 

The learned Jadioial Commissioner seems 
to have realizsd the unreasonableness of 
the procedure adopted by the Magistrate, 
for he says that he agrees with the argu- 
ment on this point urged on behalf of the 
petitioners before him, but he deolined ts 
take any action, inasmuch as in his view 
the wrong exerofss of the discretion was 
not in itself a sufficient ground for an 
interference with the decision of the Magis- 
trate. Whether the Judioial Commissioner 
is right or not in the abstract principle 
of law laid down by him, in the oiroam- 
stanoes of this oase it is obvious that the 
acoused have been prejudiced by this wrong 
exercise of the discretion by the Magistrate 
and that in itself is a good ground for 
interference with the discretion exercised 
by the Magistrate to try the oase sum- 
marily and for setting aside the oonviotion 
and ordering a re trial. Another reason 
why the oonviotion cannot be supported is 
the illegal and irregular aoceptanoe of the 
most important dsoument in the 
oase, the title deed of the complainant, the 
hukumnimi referred to abiva. This hukum - 
nama is an unregistered document, with a 
stamp of one anna affixed thereon. It 
purports to create a leaie without fixed terms 
and is, therefore, of the natara of a per- 
petual lease with the fixity of rent of 
Rs. 2*8*0 besides cesses. Saoh a document 
comes well within clause ( d ), seotion 17 
of Indian Registration Ac*, under which 
it is compulsorily registrable. The docu- 
ment wa?, therefore, inadmissible in evidence 
under section 49 (c) of the Act. The 
whole decision as to the right of the com- 
plainant in the land in question has been 
decided on the basis of this hutumnano, 
which was improperly admitted in evidence. 
The oonviotion on this ground also is liable 
to be set aside. 

It may, however, be said that there was 
oral evidence in the oase on behalf of the 
prosecution to show that the settlement 
was made, and that the complainant was 
in possession of the land for the last six 
or seven years before the date of the 
occurrence, and that even if the hukumnama 
be taken out of consideration, the finding 
of the Court below can be supported upon 
the oral evidence. In this state of th$ 
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circumstances there oan be no legitimate 
complaint that this Court should not go 
into the evidenoe in this oase in revision. 
But before doing so and finding out how 
far the finding of the Magistrate oan be 
supported upon the oral evidenoe in the 
case, it is impossible for this Court to find 
out how far the Magistrate was not in- 
fluenoed in his estimate of the oral evidenoe 
on aooount of the dooument whioh was 
improperly accepted in evidenoe. Prom the 
tenor of the judgments of the Courts below, I 
am inclined to think that their estimate 
of the oral evidenoe is to a great extent 
influenced by the said dooument-. Coming 
to the evidenoe it is impossible to plaoe any 
reliance upon the testimony of the witnesses, 
judging it externally or internally. From 
the evidenoe it is clear that there was a 
proceeding under section 147 started by 
the Magistrate, at the instance of the 
manager of the auotion-purohaser. Wit- 
nesses Nos. 1,2, and 5 were aooused in that 
proceeding, whereas all the 5 witnesses have 
reaently taken settlement of the land from 
Nilmony Nath Sahi Deo, most probably out of 
the disputed under* tenures. Their evidenoe is 
ridiculous and to read it is sufficient to 
discard it. The Judicial Commissioner 
has declined to go into the evidenoe, as he 
thought that his hands were fettered in 
revision. As I have observed above, this 
is a oase in whioh this Court is justified 
in looking into the evidenoe, particularly 
when the trial has been summary. The 
Magistrate has given no reasons in his 
judgment as to why the evidenoe of Mr. A. 
P. Hanson, manager of the auotion-purohaser, 
should not b9 accepted. He has ia clear 
terms stated that he took delivery of posses- 
sion of the lands in question from the civil 
Court Nazir, and had them sown and cultivat- 
ed, and that the paddy crops were out by the 
aooused under his instruotions. As to the 
delivery of possession, the Nazir corrobora- 
tes Mr. Hansoo, though it oould not be 
expected that he would be able to swear to 
the possession being given of particular 
plots when he had been engaged ia giving 
possession from the 30 ih March to the 14ih 
April 1919 over innumerable properties 
oovered by the writ of the Court. 

Compared with the evidenoe on behalf of 
the defence, the evidence on behalf of thepro- 

Befotiou appears to me not only uoreliablebut 


also vague and insufficient for (conviction. 'The 
Magistrate as wall as the Judicial Oom- 
raissioner appear to have baen greatly in* 
fluenoed by the plea taken by the accused. 
That plea is recorded by the Magistrate 
and a 9 referred to above, appeared to them 
to be a plea of having actually sown and 
ploughed the field, but from the evidenoe 
in the oase, particularly of the manager, it 
appears that the land in question was no 
actually sown by the aooused but thattno 
crops were out and removed by them under 
the orders of the manager. As the aooused 
were olaimiog the possession of the lan 
on behalf of their master, it was consistent 
with their plea to allege that they bad 
sown and ploughed it, meaning there y 
evidently that it was sown and ploughed 
on bshalf of their master. On aooount of 
the summary nature of the trial tbeif 
statement has not been recorded in their 
own words, and hence they cannot be 
pinned down lo the purport of their state- 
ments recorded by the Magistrate. This 
also shows how the procedure adopted in 
this oase has prejudiced the accused. The 
learned Judicial Commissioner ha9 declined 
to give effect to their plea of not having 
acted mala fide and with dishonest intention 
in catting the orop, inasmuch as they were 
cutting it under the orders of their master* 
simply upon the ground that their plea 
was that of having actually sown and » b 
tivated the land, but the evidenoe ia thi 
oase, as already pointed oat, show* that 
the plea was misaoderstood. There Uj» 
therefore, no reason way the principle of 
the law shoali not bo applied to this case, 
that even if the fact alleged by the pro- 
secution be accepted, it has not boen shotfo 
that the accused acted with any dishonest 
motive in outting and removing the crop 
from the land in question under the orders 
of the master, who, they believed, had 
grown the orop. There was a dear plea 
of bona fide title raised in the case, whio 
took the oase out of the province of the 
Criminal Court, and the Magistrate 
oould well have left the parties to have 
their rights determined by a Civil CJour . 

The allegations made in the complain* 
and the note of the Magistrate thereon 
referring to the khatian must also ava 
made it dear to him that the dispute in 
this caw raised a bona fide question of wwe» 
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T?hin was made clearer still by the 
report of the Police, whioh stated that 
in Spite of their local investigation 
they could not come to any oonolusion as 
to the respective rights and claims of 
the patties. Nowhere in the evidence of 
the case it has been asserted that the 
ooknplainant was a settled raiyal in the 
village or had acquired a right of ooou- 
panoy in the lands in suit apart from the 
hukumnartia. It tbu3 becomes a matter of 
great controversy as to what rights the 
doitaplainant had in the lands, even if he 
be bold to have been in possession of the 
lands. Prima facie the auction-purchaser 
is entitled to obtain possSesion of all the 
lauds oortapfised within the writ of the 
Court, free from any inoumbrand9 created 
by the judgment-debtor, and it is for the 
pbrsbns claiming right to remain on the 
land in Spite of the delivery of possession 
to prove conclusively the right set up 
by them. 

The litigation arising out of a Civil 
Court dakhldahani has already become most 
unfortunate, and every attempt should be 
made by a Criminal Court to maintain 
the auction- purchaser in possession of the 
property unless a clear right to possession 
is established in any other person, I 
purposely refrain from giving any opinion 
as to tbe right of the complainant: in the 
land in question, and I do not donsider 
it pertinent for a Criminal Court or this 
Court sitting in revision to attempt Co 
d6oide such complicated questions of title 
raised in this case. t think the matter 
should be left to be determined by a 
Civil Court. 

The Rule must, therefore, be made abso- 
lute and the conviction and the sentence 
passed upon the petitioners must be set 
aside. 

tlide made absolute. 


BOMBAY HIGH COURT, 
Criminal Application for Revision No. 322 

of 1919. 

Oototer 20, 1919. 

Pre:ent : — Mr. Justioe Shah and Mr. Justice 

Hayward. 

In re JESA BHATHA — Petitioner. 

Criminal Procedure Code ( Act V of 1898,), s. 122— 
Security for good behaviour, object of — Sureties, accept- 
ance of -Duty of Court. 

The object of an order for furnishing security for 
good behaviour is the prevention of crime, aud not 
to secure the imprisonment of the person conoerned. 
[p. 858, col. 2: p. 869, col, I.] 

Under section 122 of tbe Criminal Procedure Code 
when a surety for good behaviour is offered, the 
Magistrate is required to consider the matter 
judicially, and to state his reasons for not accept, 
ing a surety, [p. 858, col. 2; p 859, col. 

The mere fact that the sureties offered, although 
solvent and respectable, live at a distance from 
the persons bound over is not a good reason for 
refusing to accept them. [p. 858, col. 1; p. 869, col. 1.] 

Criminal application for revision ftfom an 
order passed by the Sub- Divisional Magis- 
trate, First Class, Kaira, oonGrmed by the 
Disfriot Magistrate, Kaira. 

Mr. H. V. Divatia, for the Petitioners. 

Mr. 8. S. Patkar , Government Pleader, for 
the CroWn. 

JUDGMENT. 

Shah, J. — In this ease seven persons, includ- 
ing Dhula Bhatha and MaDgal Chuoa, were 
ordered by the Sub- Divisional Magistrate 
ota tbe 1 8th of December 1918 to execute 
a personal reobgniz iuoe for Re. 100 and to 
furnish two solvent and respeotable sureties 
for the same amount each for good behavi- 
our for a period of One year. On the same 
day they were ordered to suffer rigorous 
unpfieorrt&ent for one y eAt or until within 
such period the security required was 
furnished, as no sureties were furnished by 
the persons concerned on that day. On the 

16th of April last an application was made 

by the relations of these two persons, 
Dhula and Manga), offering the necessary 
sureties on their behalf. The persons 
offered as sureties were two brothers, 
Purshotam and Gangashankar, The Sab- 
Divisional Magistrate referred the matter 
to the Polioe and on tbe 3rd of May last 
a report was ntede by the Sub Inspector of 
Umreth that the sureties offered had land 
in the village of A raj, and that they 
were ordinary men. The matter was fur- 
(her referred to the Sub Inspeotor of 
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Polios at Dakore, who made a report on It is hardly a reason for not accepting 
the 12th of Jane last that the persons con- these sureties. The Sub-Divisional Magis- 
eerned had land at Araj and that they trate has simply endorsed the report made 
intended to employ the two persons Dbala by the Police. He has given no reasons 
and Mangal to work on their fields, that the of his own, and having regard to the state 

sureties lived at Umreth and were not in a of the original paper3 in this case it seems 

position to exercise oontrol over the two to me that he has not treated the matter 

persons, that the outlaws, for harbouring judicially. Under section 122 when a surety 

whom Dhula and Mangal along with others is offered, the Magistrate is required to 

were oalled upon to furnish security for oonsider the matter judicially and to state 

good behaviour, were still at large and his reasons for not aooepting a surety. In 

that it was desirable not to aooept any the present case be has failed to do so. 

sureties until those outlaws were arrested. He does not seem to have realised that 

On this correspondence an order addressed according to his previous order he had 

to the Sub- Inspector was endorsed by the only to oonsider whether the sureties were 

Sub- Divisional Magistrate in Gujarati on solvent and respectable and he took a little 

the 5th of July as follows “Under the over t wo months and a half to decide this 

circumstances stated by you bail oanrofc be simple question. 

granted. Please inform the applicants to The Distriot Magistrate recognized the 
that effect and report.” The relations of defects in the order but refused to in- 

the two persons made an application terfere on the ground that he doubted 

against the 9aid order to the Distriot Ma- whether the sureties offered were of suffi* 
gistrate, who refused to interfere. They oient standing. It seems to me that that 
have made an application now to this reason is vague. In dealing with the 

Court. At the outset I desire to point question of sureties under seotion 122 it 

out that this application should have been must be remembered that the object of the 
filed iu the names of the persons concerned, order for furnishing seourity for good be- 
In view of the faot that the order now in havionr is the prevention of crime and not 
question was made on the application of to seoure imorisonment of the persons con- 
the present petitioners, we do nob oonsider oerned: s e9 Jivanatha v. E mperor (l). The 
it neoeseary to postpone the matter in report of the Sub- Inspector of Polioe clearly 
order to have the application formally in shows that he has put forward a reason for 
the names of the two persons ooncernsd. not aooepting sureties which really ba9 the 
The matter ha9 been brought to our notice, effeot of diverting the preventive provisions 
and it seem9 desirable to make the proper to a punitive purpose. I am of opinion 
order without any further delay. that the Sub Divisional Magistrate was 

It is dear that according to the order clearly wrong in aooepting fuch a reason 

made by him on the 18th of Deoember 1918 and that the sureties offered ought to be 

the Sub-Divisional Magistrate had to inquire accepted in this case, 

whether the two sureties offered were sol- I would aoourdingly make the Rule absolute, 
vent and respectable. Under section 122 set aside the order of the Sab- Divisional 

he oould refuse to aocept thesjj sureties if Magistrate and order that the sureties may 

they were unfit persons for reasons to be be accepted. 

reoorded. In the present oase I oannot Hayward, J._ I agree. The acceptance of 
accept the conclusion reaobed by the Sub- fche 8Uratiea oagbfc to ba ordered . It was 

Divisional Magistrate, nor oan I approve direoted in the preliminary order that two 

of the procedure followed by him. The solvent and respectable sureties for Rs. 100 

materials before the aub- Divisional Magis- eaoh Bbo ald be furnished. Two sureties 

trate dearly showed that the sureties offered named Qangashankar atd Parehotam 

were solvent persons. There was nothing wer0 proda( , ad# They were reported to 

against them and they, were apparently be BO i vent and respsotable. They owned 

respeotable persons. The other re ison given boU888 and land8 and they were 

in the Polioe report for faot aooepting them 

was that the persons in jail should not be (d 23 lad. Caa. 476; 16 Bom. L- B. 133; 15 Cr. 
released until the outlaws were arrested, J. 268. 
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prepared to employ the persons required 
to give sureties upon their land. It was, 
however, suggested that they would not be 
satisfaotory sureties, as the lands were at 
a plaae oalled Araj whioh would appear 
to be about six miles from their residenoe 
at Umreth. It was also suggested that it 
would be unwise to release the men from 
prison owing to the presence of outlaws 
in the neighbourhood. The sureties were, 
therefore, refused by the Sab- Divisional 
Magistrate, and though it was reoognized 
that the refusal was not quite in order, 
it was not interfered with by the learned 
Distriot Magistrate. 

It seems to me that the disoretion to 
refuse sureties was not properly exeroised, 
The sureties were within the desoription 
of the surities required. They would, in 
my opinion, have proved as satisfactory as 
any sureties to be offered, in that they would 
have taken the men required to give sure- 
ties as their own tenants and would, there- 
fore, have had good opportunity of preventing 
them from getting into misohief. The 
distanoe of six miles of the land from 
their residenoe would not seem to me 
to be really material in the Mofussil. 
It was obviously no good reason in law to 
refuse to release the men from prison that 
there happened to be other outlaws in the 
neighbourhood. 

It seems to me necessary also to observe 
that the sorappy order in vernaoalar refasing 
tjbe sureties gave no reasons whatever for 
the refasal, and to point out that an order 
refasing sureties ought to be passed as a 
jadioial order upon proper materials and 
that it has been specifically provided that 
reasons for refasal should bo rsordsd. 
These provisions have been overlook jd by 
the Sub Divisional Magistrate and ought 
to have been set right, if hs had juris- 
diction to do so, by the Distriot Magis- 
trate under section 12 i of the Criminal 
Procedure Code. It seems to me desir- 
able also to repeat that sureties for good 
behaviour and not imprisonment were the 
primary objects of the preventive provi- 
sions of Chapter VUL of the Criminal 
Procedure Code. 

It is perhaps unaooossary to press the 
point, as the matter is before us and 
would seem to reqaire the orders proposed , 
hut it is unusual to proceed on petition 


received merely from the relations of 
parties aod should not be taken as a pre- 
cedent under section 439 of the Criminal 
Procedure Code. 

Huh made absolute. 


ALLAHABAD HIGH COURT, 
Criminal Ruvision No. 18 ok 1920. 

February 1), 1920. 

Present:— Justice Sir George Knox, Kr. 

JAI KISHAN AND OTHERS — APPLICANTS 

versus 

KALLA— Oppositb Party. 

Criminal Procedure Code ( Act V of 1899J, ss. 203, 
403, 439 — Complaint, dismissal of— Second complaint , 
whether entertainable —Revision —Interlocutory pro- 
ceeding— High Court , interference by. 

There is nothing in the law to prohibit a Magic- 
trate who has dismissed a complaint under seotion 
203 of the Criminal Procedure Code from reviving 
the proceeding upon a second complaint, if he con- 
eiders that there are good grounds for so doing, 
[p. 859, col. 2.] 

As a general rule, the High Court will not interfere 
in interlocutory proceedings, [p. 860, col. 1.] 

Criminal revision against the order of 
the Magistrate, First Class, Agra, dated 
the 9th Deosmber 1919. 

Mr. S. 8. Qhoih, for the Applicant. 

Mr. fi. P. Sorabii, for the Opposite Party. 

• JUDGMENT. — This revision is immedi- 
ately connected with the previous oase 
(Criminal Miscellaneous No. 283 of 1919) 
in whioh I have just passed orders. The 
prayer is that an order ba issued directing 
that no farther proceedings be taken 
against the petitioners on the aomplaint now 
alleged against them. In the oase Queen- 
Empress v. Vmedan (l) this Court pointed 
out that there was nothing in the law 
which prohibited a Magistrate, who had 
dismissed a complaint under section 203, 
from reviving proceedings should he, npon 
a second complain 1 , consider that there 
was good ground for proceeding against 
an accused person. We pointed out that 
there might be great fear of miscarriage 
of jmtioe if a oomplainant, who bad made a 

(l) A, W. N. (1895), 80. 
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hasty complaint and had had his complaint 
dismissed, found himself prevented upon the 
disoovery of good evidenos from taking 
further proceedings against an accused 

person. I was a party to that judgment 
and it was my intention to make it clear 
that while a Magistrate who had dismissed 
a complaint oould upon a second oomplaint 
revive proceedings, but that his aotion 
should be limited by considering that 

there was good ground for the second 
proceeding that he entertained. It was 
never my intention that a Magistrate should, 
after dismissing a oomplaint, fake the 
complaint over again simply because it 
was filed before him. Before passing 
Buoh an order he should consider whether 
there was good ground for proceeding 
against the accused person, otherwise there 
might be no limit to an accused person 
being harassed a seoond time. The oom- 
plaint has been filed and has been accept- 
ed by the learPdd Magistrate, I have 
every ocnfidenoe that he will proceed 
carefully with the hearing of the case and 
not be led to the conclusion that this Court 
is giving him any directions as regards 
its trial. If he fiuds from fresh evidenoe 
or any other reason that there are good 
grounds for the oomplaint, he will no 
doubt proceed to pass proper orders upon 
the same. If on the other hand he finds 
that the matter before him in this oase 
simply rests where it is in the previous 
oase, he will again take proper aotion and 
determine the oase in any manner autho- 
rised by law I decline to interfere, as I 
hold that interference in interlocutory 
proceedings is generally a mistake. 

Application rejected. 


BOMBAY HIGH COURT. 
Cbiminal Application for Revision 
No. 298 of 1919. 

November 17, 1919. 

F resenti— Mr. Justice Shah and 
Mr. Jnstioe Crump. 

In re VALL1 MITHA— Applicant. 
Criminal Procedure Code (Act V of 1898,), 8. 260 — 


Bombay Public Conveyances Act (VI of 1887,), s. 28 
—Complaint under s. 28, whether complaint of offence 
within s 250, Criminal Procedur Code— Compensation, 
whether can be awarded. 

Section 23 of the Bombay Public Conveyances 
Act provides a summary remedy for the recovery 
of the legal fare of a public conveyance, and a 
complaint under the section is not a complaint in 
respect of an offence within the meaning of section 
250 of tho Criminal Procedure Code. A Magistrate, 
therefore, has no power to make an order awarding 
compensation under section 250 of the Criminal 
Procedure Code in respect of such complaint. 

Appeal from an order passed by the 
Aoting Fourth Presidency Magistrate, Bom- 
bay. 

Mr. Ratanlal Ranchhoddis, for the Appli* 
oant. 

Mr. $. S. Patkar, Government Pleader, 
for the Crown. 

JUDGMENT. 

Shah, J. — In this oase a Victoria driver 
lodged a oomplaint against the opponent 
under seotion 28 of the Bombay Aot VI 
of 1867 in the Court of the Fourth Presi- 
dency Magistrate for the lawful fare due 
to him. The Magistrate found Against the 
oomplainant on the merits and held that what 
the opponent had offered was the propar legal 
fare. He, however, held that the oomplaint 
Was vexatious and ordered the Complainant 
to pay to the opponent Rs. 25 as com- 
pensation under seotion 250 of the Criminal 
Procedure Code. Having regard to Che 
language of seotion 23 of the Aot it 
appears that it provides summary remedy 
for the recovery of the legal fare and 
that a oomplaint under the seotion is not 
a oomplaint in respect of an offdnoe within 
the meaning of seotion 250, Criminal 
Prooednre Code. It is olear from the 
language of the other sections in the Aot 
that when the Legislature intends that a 
particular aot or emission should be treated 
as an offence, appropriate language is Peed 
to indicate the intention. Here in seotion 28 
reference is made to the fare and reason- 
able compensation for loss of time. D 
cannot be said that the omission to pay 
the legal fare is made punishable under 
the seotion. I do not think that the last 
olause which empowers the Magistrate to 
sentence the defaulter to imprisonment, 
for default of payment of the sums referred 
to in the previous part of the section, 
makes the alleged omission on the part of 
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the party against whom the complaint is 
made under the section an offence. The 
Magistrate had, therefore, no power to make 
an order under section 250,Crimina)Procedare 
Code, in this oase, It is rot neoessary 
to examine whether on the merits the 
oidar of compensation is proper. I would 
set aside the order of compensation and 
direct the amount, if paid, to be refunded 
to the complainant. 

Crump, J.— I agree. 

Rule made absolute. 


PATNA HIGH COURT. 

Civil Criminal Revision No. 35 or 1919. 

January 7, 1920. 

Present:— Mr. Justice Adami. 

GOPAL SINGH — Petitioner 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898,}, $. Aid- 
Police report recommending prosecution — Accused 
called on to prove his case — Case not proved — Court, 
whether can sanction prosecution. 

Where upon a Police report, and in the absence 
of a complaint, a Magistrate called upon the person 
who gave information to the Police of the com- 
mission of the offence, to prove the case, and upon 
his failure to do so, sanctioned his prosecution under 
section 476 of the Criminal Procedure Code: 

Held, that the order was bad in law, inasmuch as 
an order under section 476 of the Code could only 
be made after the person to be affected thereby 
had been called upon to show causo why he should 
not be prosecuted and an order to prove the case 
was altogether different from an order to show 
cause. 

Application against the order passed by 
the Deputy Magistrate, Muzaffarpur. 

Messrs. S. P. Varma and Harnandan 
Sahay, for the Petitioner. 

JUDGMENT. — The petitioner laid infor- 
mation before the Polioe, alleging that bis 
brother’s wife and her sister bad set fire 
to his house. The Polioe enquired into 
the case and reported that it was maliciously 
false and asked for the prosecution of the 
petitioner under section 211, Indian Penal 
Code. 

The learned Magistrate passed an order 
• Q|i tbu Police report that the petitioner 


was to prove his case. He heard the 
witnesses the petitioner produoed, and then. 
Boding that the oase had not been proved, 
passed an order sanctioning the prosecution 
of the petitioner under seotion 211 under 
the provisions of seotion 47d of the 
Criminal Procedure Code. It is against 
this order that the present application is 
now made. 

The learned Counsel for the petitioner 
relios on the oase of 8arba Mahton v. 
Emperor{\), where it was held that a similar 
erder to prove his case was not sanctioned by 
any provision of the Criminal Procedure 
Code. There is no doubt that had the 
Magistrate oalled upon the petitioner to show 
cause why he should not be prosecuted 
under seotion 211, no objection oould have 
been taken to the order. The learned Coun- 
sel contends that an order to prove the 
oase is altogether different from an order 
to show cause and I must agree with this 
contention. Had the petitioner been oalled 
upon to show cause, he would have been 
able to bring forward matters whioh would 
have shown the Court that there was justi- 
6cation for discharging the aoonsed. Where 
he was only called upon to prove his oaee, 
all he could do was to examine the witnesses 
as to what actually happened. The 
Magistrate relied, it seems, on the case of 
Eabxt Khan v. Emperor (2), where it was 
suggested that if the Magistrate had made 
an inquiry into the truth or falsity of the 
obarge, he might have had power under 
seotion 476 of the Code. There seems to 
be no express prevision in the Code for 
calling on the petitioner to prove his oace 
on the Police report, for there bad been no 
ooroplaint. The order, therefore, in the form 
that it was made was bad and should be set 
aside. If the Polioe, however, desire to pre- 
fer a oomplaint under seotion 195, they are 
at full liberty to do so. The order purport- 
ing to be made under seotion 476 is set 
aside. 

Order set aside. 

(1) SO Jnd. Cas. 211; 17 C. W. N. 824; 14 Cr. L. J. 
387. 

(2) 33 C. 30; 10 C. W. N. fO; 3 Cr. L. J. 126. 
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BOMBAY HIGH COURT. 

Criminal Appeal No. 709 of 1919, 
January 15, 1920. 

Present : — Sir Norman Maoleod, Kt., 

Chief Justice, and Mr. Justice Heaton. 

In re SIKANDARKHAN MAHOMED- 
KHAN — Appellant. 

Criminal Procedure Code (Act V of 1698^, s. 195 — 
Sanction to prosecute, rejueol to grant, by First Class 
Magistrate — Additional Sessions Judge, jurisdiction 
#/, to grant sanction. 

An additional Sessions Judge has jurisdiction to 
hear an application or an appeal from a First Class 
Magistrate refusing to give sanction to prosecute 
under section 195, Criminal Procedure Code, and 
has jurisdiction to grant a sanotion refused by such 
Magistrate, [p. 862, col. 2.] 

Ciimical appeal from an order passed by 

the Additional Sessions Judge, Ahmed- 

abad, in Miscellaneous Application No. 16 of 

1919, reversing an erder passed by a 

First Class Magistrate at Ahmedabad. 

Mr. 0. N. Thakor , for the Aooused. 

Mr. D. 0 , Dalvi, for the Complainant. 

JUDGMENT. 

Macleod, C. J. — The petitioner has appeal- 
ed from an order of the Additional Sessions 
Judge, reversing an order of the First Class 
Magistrate, who refused to give sanotion to 
prosecute tbe petitioner, A Rule was granted 
on the petitioner’s application of the 16th 
Ootober 1919, and, therefore, it seems it 
was treated by the learned Judges who 
granted the Rule* as an application in revi- 
sion. The petitioner oharged the accused 
with causing hurt with a dangerous weapon. 
The accused was aoquitted, and the trying 
Judge expressed the opinion that if the 
Police applied for sanotion to prosecute 
tbe petitioner he would have granted it. 
The Police did not apply. The First Class 
Magistrate appears to have thought that 
he was prevented from giving sanction, 
beoause he had previously said that he 
would only give sanotion if an application 
was made by the Polioe. The fact remains 
that it is evident from his judgment in 
the assault ease that be thought that it 
was a case in whioh sanotion ought to be 
given. 

Tbe Additional Sessions Judge has 
granted sanotion to prosecute the petitioner. 

It has been argued before us that he bad 
no jurisdiction to make tbe order. Seotion 
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1' 5 of tbe Criminal Prcoedure Code deals 
with sanctions for proseeutions for oertain 
offencep, and under sub-section (6) any 
sanotion given or refused under this seotion 
may be revoked or granted by any au- 
thority to whioh the authority giving or 
refusing it is subordinate; and under 
sub section (7) for the purposes of the 
seotion every Court shall be deemed to be 
subordinate only to the Court to whioh 
appeals from tbe former Court ordinarily 
lie. Clearly the First Class Magistrate 
was subordinate to the Sessions Court. An 
appeal would lie ordinarily to the Sessions 
Court. Seotion 409 especially provides 
that an appeal to the Court of Session or 
Sessions Judge shall be heard by the 
Sessions Judge or by an Additional Sessions 
Judge. Therefore, it is difficult to see how 
it can he said that an appeal would not 
ordinarily lie and oould not be heard by 
the Additional Sessions Judge, Under 
section 193(2), Additional Sessions Judges 
and Assistant Sessions Judges shall try 
suoh oases only as the Looal Government 
by general or special order may direct them 
to try. It has not been contended that 
there has been no general order by the 
Looal Government empowering the Addi- 
tional Sessions Judge iu this case to try 
ordinary oases and appeal?, suoh as are 
intended by seotion 409. Otherwise the 
Additional Se^ions J idge would have no 
power to try any case at all, Ouoe we 
come to tbe oonolosi >n that the Additional 
Sessions Judge would ordinarily have 
jurisdiction to hear appeals from the First 
CIhss Magiatratp, then it seems to follow from 
seotion 195 that the Additional Sessions 
Judge would have jurisdiction to hear an 
application or an appeal from the First 
Class Magistrate refusing to give sanotion. 
Therefore, in my opinion, the Additional 
SeesioDs Judge had jurisdiction to give sano- 
tion, reversing the order of the First Class 
Magistrate, and I see no reason to interfere 
with the cor elusion he cams to. The Rule h 
discharged. 

Heaton, J. — l conour in the order pro- 
posed, and I will add a few words on the 

question of jurisdiction. As I understand 
the Code, when an Additional Sessions 
Judge is appointed under seotion 9 of the 
Cede, he is appointed to exercise the 

jurisdiction of the Court of Session. So 


INDIAN OASES. 


£63 


Vol. LV] 

DION IN DIN V. EMPEROR. 

far as section 9 taken by its elf makes 
it olear, or enables ns to nnderstand 
matters, an Additional Sessions Judge 
and even an Assistant Sessions Jadge 
has all the powers cf a Sessions Judge, 
and if we oonfine oar attention to seotion 
he is a Sessions Judge, But thereafter 
the . Code prooeeds to limit in certain 
particulars the powers both of Additional 
and of Assistant Sessions Judges. It does 
bo, for instance, in seotion 31 in the 
matter of the sentences which an Assistant 
Sessions Judge can impose. It does so in 
seotion 193 in the matter of the trial of oases. 
It does so in seotion 409 in t be matter of power 
to hear appeals. An Additional Sessions 
Judge has power to hear appeals, an Assistant 
Sessions Judge has not. But the theory 
of the Code to my thinking is quite olear. 
The Additional Sessiors Judge has those 
powers of the Court of Session which he 
is not by some speoifio provision of the 
Code prohibited from exercising. He is 
certainly not prohibited from exercising 
the. power to hear an appeal or an appli- 
cation, whichever you oall it, against an 
order of sanotion or refusal to grant sane* 
tion made by a lower Court. It 6eems 
to me, therefore, that it is not made out that 
the Additional Sessions Judge acted without 
jurisdiction. There is no other reason of 

importance why his order should be interfered 
with, 

Buie made absolute. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 874 op 1919, 
February 25, 1920, 

F resent : — Jostioe Sir P. 0. Banerji, Kt. 

DEONAND AN— Applicant 

versus 

EMPEROR— Opposite Party, 

Penal Code (Act XLV of 1860J, a. m-Enticing 
atcay married uoman— Offence, proof of. 

In order to sustain a conviction under seotion 498 
of tlie Penal Code, it must be established that the 
woman bad been enticed away or taken away from 


her husband’s houso and that she was detained for 
the purpose of illicit intercourse. The mere fact 
that she was seen outside the accused’s house is not 
sufficient. 

Criminal revision from an crier of the 
Sessions Judge, Azamgarh. 

Mr. Iqbil Ahmad , for the Applicant. 

The Assistant Government Advocate, for 
the CrowD. 


JUDGMENT. — This application for revi- 
sion must be allowed and the oonviotion of 
the applicant under seotion 498 of the 
Indian PenAl Code must be set aside. 
The applicant Deonandan was tried by a 
Magistrate of the First Class under the 
aforesaid seotion. The Magistrate was of 
opinion that Deonandan along with two 
other persons had taken or enticed away 
Musammat Jagwatia, the wife of the oom- 
plainant, with intent that illicit intercourse 
would be had with her by some person. 
The Magistrate oonvioted him. On appeal 
the learned Sessions Judge disbelieved the 
evidence for the proseoution upon the ques- 
tion of the woman having been taken or ( 
entioed away. He found, however, that L 
the woman had been seen oustide the hou6ef? 
of Deonandan and from that he apparently 
oonoluded that she had been oonoealed or 
detained with intent to oommit adultery 
with her or for the purpose of illicit in- 
tercourse wiih some one else. Upon this 
finding this conclusion oould not follow. If 
the woman was seen outside the house, 
there was clearly no concealment and 
there is no finding that she was kept in 
His house either willingly or unwillingly. 
Therefore, there was neither detention nor 
concealment and as it was found that the ; 
woman had net been entioed or taken away 
from her husband’s house, the aooused 
oould not be oonvioted under seotion 493 
of the Indian Penal Code. I allow the appli- 
cation, set aside the oonviotion and sentence 
and as the applicant is on bail, I discharge 
the bail bond. 


4M 
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BOMBAY HIGH COURT. 

Ckiminal Application for Revision No. 354 

of 1919. 

December 5, 1919. 

Present: — Mr. Justice Shah and 
Mr. Jastioe Crump. 

SADASH1V BAB HABBU— Applicant 

versus 

EMPEROR— Respondent 

Bombay Prevention oj Gambling Act (IV of 1887^, 
s. 8 —Cash and ornaments found on persons of gamb- 
lers, whether liable to forfeiture. 

Under the terms of section 8 of the Bombay 
Prevention of Gambling Act, cash, currency notes 
and ornaments found on the persons of those in a 
tramim' house cannot be treated as instruments of 
earning, even though they may have been used, or 
may be intended to be used for the purposes of 
gaming, and, therefore, are not liable to forfeiture. 
The power of forfeiture extends only to securities 
for money, and other articles seized in the house 
which are not instruments of gaming. 

Criminal application for revision from con- 
victions and sentences passed by the Magis- 
trate, l6t Clasp, at Honawar, in Criminal 

Calendar Case No. 63 of 1919. 

Mr. J. G. Rele , for Mr. Nilkanth Atmaram , 

for Accused Nos, 3, 5 to 8 and 15. 

JUDGMENT.— In this case several ao- 
oused have been convicted under sections 
4 and 5 of the Bombay Prevention of 
Gambling Act, IV of 1887. In the course 
of the search under the Act not only 
were certain artioles, including cash, 
fouud in the house attaohed, but also 
certain oasb, ornaments and ourrenoy 
notes on the persons of the several aooused 
were attached. The trial Magistrate has 
found on the evidence that the oasb, orna- 
ments and other articles, except those 
mentioned in his judgment, had been 
either used in gaming or intended to be 
used, and he has ordered them to be for- 
feited to Government under section 8 of the 

Act. 

It is clear from the provisions of seotion 
8 and the deoision in the case of Emperor 
v. Waili Mussaji (1) that the power of 
forfeiture extends . only to securities for 
money and other artioles seized in the 
house which are not instruments of gaming. 
It is clear from the first paragraph of the 
section that the conviotin'g Magistrate may 

(I) 26 B. 641; 4 Bom. L. R. 427. 
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order all instruments of gaming found m 
the house or on the persons of those who 
were found in the house to be forthwith 
destroyed, and it is clear from the second 
paragraph that the power of forfeiture 
really is oonfioed to those artioles which 
are not instruments of gaming and which 
have been seized in the house. The power 
of forfeiture does Dot extend to artioles 
found cn the persons of the aooused which 
are not instruments of gamiDg. The order 
of the Magistrate as to forfeiture seems to 
me to be inconsistent with his finding as 
to the oasb, and ornaments being instru- 
ments of gaming. It seems to follow 
from the terms of seotion 8 that the cash, 
ourrenoy notes and ornaments found on the 
persons of the aooused oannot be treated 
as instruments of gaming for the purpose 
of that seotioD, even though they may have 
been used or may be intended to be used for 
the purposes of gaming. The oasb, ourrenoy 
notes and ornaments found on the persons 
of the aooused oannot be ordered to be 
forfeited to Government, but ought to be 
returned to the respective persons from who® 

they were taken. - 

The petitioners before us are aooused 
Nos. ?, 5, 6, 7, 8 and 15. But as the oase is 
brought to our notice on this petition, we 
make the order which would apply to al 
the aooused, on whose persons oasb, ourrenoy 
notes and ornaments were found, even thoug 
some of them may not have applied to this 
Court. , 

The order of forfeiture made by * 
Magistrate is set aside and the oasb, ourrenoy 
notes and ornaments found on the persons 
of the aooused as noted in the Panobnama 
to which the order of forfeiture relates are 
ordered to he returned to the respective P er 
sons from whom they were taken. 

Order set aside . 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1413 o? 1916. 

Jnly 24, 1919. 

Present:— Mr. Jaetioe Abdnl Raoofand 
Mr. Jastioe Bevan-Petman. 
MASIHUDDIN — Plaintiff — 
Appellant 
versus 

M4TU RAM and others— Defendant j 

Respondents. 

Pre-emption , suit for— Compromise in previous suit for 
possession — Abandonment of rights, effect of — Compro- 
mise , whether sale— Suit, whether maintainable. 

In a suit for possession of land which was genuinely 
oontosted, before any evidence was recorded, 
the parties effected a compromise, whereby on re- 
oaipt of a consideration the plaintiff gave up all his 
olaims and the suit was dismissed. In a subsequent 
•uit for pre-emption a contest ranged round the 
question whether the compromise amounted to a salo 
of the land so as to give rise to a right of pre- 
emption: 

Held, that the compromise did not amount to a 
salo of the land; that the plaintiffs for a considera- 
tion merely abandoned their rights to obtain a 
decision by the Court on the question whether they 
were to be recognised as the owners of the land, 
and that, therefore, the suit for pre-emption could 
not be entertained, [p. 86*, col. 1.] 

Second appeal from the decree of the 
District Judge, Karnal, dated the 8 oh 
February 1916, reversing that of the Munsif, 
Rohtak, dated the 25th June 1915, decreeing 
plaintiff’s olaim. 

Mr. Abiul Ohant , for the Appellant. 

Lala Shamatr Ohand, for the Respond- 
ents. 

JUDGMENT. — Counsel for the appellants 
in the connected Second Appeal No 1320 
of 1916 has adopted the argument* addraes-d 
to us on behalf of the appellant ia thi3 
appeal and has added that, in the event of 
the appeal bsiog aceepted, there should be a 
remand to decide the rights of the appellants 
inter se. We will, therefore, diepoee of both 
appeals in the one juigment. 

The facts nece33ary to be stated are the fol- 
lowing— 

One Jamalaldio wn, under AcbXXCV 
of 1853, judicially deolarel inane and hi3 
wife, Musammil Rnihid ul-Niaa, was appoint- 
ed the manager of hia e3tate. They had 
three minor son3, Sarfaraz-ud-dic, Niazui- 
din and Latif Din. The last named died, 
and we are not concerned with him. By a 
deed, dated the 19th January 1833, Mujimmit 
Raahid-ul-Nisa sold, or rather purported to 
Bell, the laud in dispute which formed part of 
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her husband’s estate for Rs. 490 to Naunid Rai, 
the father of Matu Ram, defendant respond- 
eDt. Naunid Rai was in possession of the 
land as mortgagee and the paying off of the 
mortgage was part of the consideration 
for the sale. In consequence of this and 
other alienations by Musammat Rashidul- 
Nisa she was removed from the appoint- 
ment of manager of the estate on the 10th 
May 1883 and Masihuddin, brother of 
JamaluddiD, was appointed in her place 
and the various alienees, including Naunid 
Rai, were informed that the alienations 
were invalid by reascn of the Court's 
sanotion to the alienations not having been 
taken in acoordanoe with the provisions of 
seotion 14 of Act XXXV^ of 1858. Nothing 
farther appears to have been done at the 
time and Naunid Rai oontinned in posses- 
sion. A dispute arose in July 1895 in the 
course of mutation proceedings in connection 
with the sale -deed of the 19fch January 
1883, The Revenue Assistant refused to 
trench upon the functions of a Civil Court 
in deciding as to the validity of the sale 
and sanctioned the mutation on the ground 
of long possession by Naunid Rai and his re- 
presentatives after bis death, and the title 
deed, whioh was apparently valid on the face 
of it. 

Jamaluddin died on the 3rd Maroh 1909 
and, on the 29th February 1912, 8arfaraz- 
ud-din and Niaz ud-din his sons, who had 
then attained majority, instituted a suit 
in the Court of the Distriot Judge at Rohtak 
against the representatives of Nauoid Rai 
for possession of the land m suit on the 
ground that the sale to Naunid Rai was void, 
The suit was subsequently amended so as to 
inolude a prayer for redemption on payment 

of Rs. 260. 

It is important to eee what defences 
were raised. These can be seen from some 
of the issues framed, which inoluded the fol- 
lowing: 

1. Whether the plaintiffs are governed 
by Muhammadan Law or custom (this 
is to oover the plea that Musammat Rashid- 
nl-Nisa is herself a sharer). 

2. Whether the suit is within time. 

3. Whether the doctrine of acquiescence 
and estoppel applies. 

4. Whether the defendants have been in 
possession as owners and adversely for more 
than twelve years, 

- • ;/ 
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5. Whether the fale was made for the 
benefit of the plaintiffs and they benefited by 
it and hence are barred from bringing the 
suit. 

Before any evidenoe was recorded this suit 
was compromised. The plaintiffs gave ap 
all their claims on payment of Rs. 500 by 
the defendants and the suit was accordingly 
dismissed. The compromise was on the 6th 
August 1912. 

On the 5th August 1913 Arif-nd-din, a 
cousin of Jamaluddin, instituted a pre- 
emption suit against the sons of Jamaluddin 
and Matu Ram, defendant-appellant, on the 
basis that the compromise was a sale of 
the land. On the following day Masihuddir, 
the brother cf Jamaluc’dir, instituted a 
similar suit. The two suits were consoli- 
dated. Matu Ram raised various pleas but 
it is necessary only to notice one, namely, 
that the compromise was not a sale of the 
land. The first Court held that the oom- 
promise was a sale and gave a decree 
in favour of Masihuddin and, on his failure 
to deposit the money within the time 
stated, in favour of Arif ud din. Both 
plaintiffs and Matu Ram appealed, Masi- 
hud din in respect of the amount of money 
and on the ground that he had prior rights 
and, Matu Ram on various grounds. The 
lower Appellate Court held that there was 
a valid and completed sale in 1883 and 
that Musammat Rashid ul Nisa, as sarbarah 
of her husband, was competent to sell the 
land, that the want of the Court’s sano- 
tion was merely a technical defect which 
was oured when the sons ratified the sale 
by the compromise of 19l2. It, therefore, 
accepted the two appeals of Matu Ram 
and dismissed the appeals of the plaintiffs as 
time- barred. The plaintiffs appeal to this 
Court. 

Though Lala Sbamair Chand attempted at 
first to support the deoision of the lower 
Appellate Court on the grounds and for 
the reasons stated by that Court, he wisely 
abandoned that attempt and has supported 
the deoision on the ground, all along 
nrged on behalf of his client, that the 
compromise was not a sale of the land, a 
point not touched by the lower Appellate 
Court. It is clear that under the provi- 
sions of seotion 14 of Act XXX.V of 1858 
the sale by Musammat Rashid- ul-Nisa in 



1883 was void and that a void transaction 
oannot be ratified. 

By the Transfer of Property Aot ‘sale* is 
defined as a transfer of ownership in 
exohaDge for the price paid or promised 
or part paid and part promised.” In Janki 
v, Qirjadat (1) it was held that the above 
definition could be accepted for the purposes 
of the pre-emption law, but in Qul Mohammad 
Khan v. Khan Ahmed Shah (2) it was 
held that Now the general question is the 
meaning of the word *sale’ as used in 
section 9 of the Punjab Loans Aot, 1872, 
and we do not think that seotion can be 
interpreted by reference to the definition 
of stsle or be tfftofed by the definition cf 
exobange in the later Aot Ohe Tramfer 
of Property Act) * * * 

Without attempting to define sale cr ex- 
change we entertain no doubt that a 


permanent transfer of land in a village 
for a sum of money, plus something that 
is not money, does not, merely because of 
snoh addition, of necessity oeaee to be a 
sale within the meaning of the ^ot. If a 
transfer of land for Rp. ICO is a sale, 
we entertain no doubt that the parties 
to the transaction, by agreeing that the 
price should be Rs. ICO and (for example) 
a brass lota § could not alter the true oba? 


hjo uttutaouon ana cxaiuae m 
from being the subjeot of a claim of pre- 
emption * * * con; 

aider that whatever the form the parties 
to the transaction may ohoose to give to 
it for their own purposes, or for the pur- 
poses of defeating a pre emptor’s claim, the 
question remains open to the Courts to 
decide whether the particular transaction 
does or does not amount to a sale within 
the meaning of that seotion.” 


. Tikaya Ram v. Dharam Ohand (3) 
it was remarked that the essence of a 
sale is that the owner of property parts 
with it permanently for consideration. The 
first Court was of the opinion that tbo 
compromise was a sale, the consideration 
for whioh was partly the price originally 
paid in 18*3 and partly what it describes 
as the price of the chose in action. 

Reliance has been plaoed by Lala Sbamair 


(1) 7 A. 482 (F. B.)- A. W. N. (1886) 07. 

(2) 29 P. R. 1893. 

(3) 45 P. R, 1895. 
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Ohand on Krishna Tanhaji v. Aba Shetti 
Patil (4) in whioh the learned Judges?, 
quoting the Privy Oounoil in Rani Mewa 
Kutoar v. Rani hulas Kuwar (5), remarked 
that the nature of a compromise is that 
it is an aknowledgment of the existing 
rights of the parties and held that a 
compromise was not a sale within the 
definition of the Transfer of Property Aofc. 
Reliance has also been plaoed on a number 
of judicial decisions relating to pre emption 
under the Oudh Laws Aot, the provisions 
of whioh, in relation to the right of 
pre emption, are similar to those of the 
Punjab Laws Aot. 

In Abdul Wahid Khan v. Shaluuka Bibi 

(6) their Lordships of the Privy Co nnoil 
held, in a oaee in whioh the faots were 
that the plaintiff, who sought to reoover 
possession of land in possession of others 
on alleged gocd title, had sold a 
share of the land olaimed by her in 
order to raise funds tor the purposes of 
the suit, that the transfer was a sale of 
a share in a law suit and that a transfer 
of a part of the claim created no right 
of pre emption under the provisions of tho 
Oudh Laws Aot. 

In Raj Bahadur v. Jagrup Pande (7) 
the Judicial Commissioner, Oudh, followed 
the above Privy Counoil decision and also 
supported his decision by two decisions, 
Mirta Mohammed Abbas Ali Khan v. A. Quieros 
(8) and Khurshaid Ali v. Rashid Husain (9). 
These last reports are not at our disposal. 

In Latf Singh v. Hamam Singh (10) the 
Judicial Commissioner distinguished the 
two Oudh' oases mentioned, in that in those 
oases the property sold was not in the 
possession of the vendor at the time of 
the sale and all that was sold was a doubtful 
right to recover the property, if the suit 
was successful,* and that, in other words, 
what was sold was a ohoBe in action and, 
therefore, it had been rightly held that it 
was not a sale on whioh a right of pr6* 
emption could be olaimed, whereas, in the case 

(4) 4 Ind. Cas. 833; 34 B. 130; 11 Bom. L. R. 1886. 

(6) 1 1. A. 157; 13 B. L. R. 312; 3 Sar. P. 0. J. 364; 
BaSque & Jackson’s P. 0. No. 27. 

16) 21 0. 490; 21 I. A. 26 (P. 0.); 0 Sar. P. C. J. 
899; Rafique & Jackson’s P. 0. No. 134. - 

(7) 42 Ind. Cas. 37; 20 0. 0. 249; 4 0. L. J. 640. 

(8) 9 0. 0. 80. 

(9) 9 0.0.831. ' 

(10) 20 Ind. Cas. 351} 16 0. 0. 99. 
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before him, the vendor was in constructive 
possession and there was no cloud over his 

title. . „ „ 

On the question of the meaning of sale 
it was also held that where a sale is 
effeoted partly in lieu of money and partly 
in view of something computable in money, or 
valued in money, a right of pre-emption would 

aoorue. . 

We have also been referred to Pollook 

and Mulla’s Indian Oontraot Aot, 3rd Edition, 
page 152, where the legal aspects of a com- 
promise of a suit are discussed. 

For the appellants it is contended that 
there was no legal defenoe to the suit 
whioh was compromised, that the defenoes 
of limitation and adverse possession were 
dearly untenable, that there were no rigbtB 
for the defendants to give up, that the 
only consideration moving from the defend- 
ants was the payment of Rs. 500, that 
up to the date of the compromise "the 
defendants were not owners and ha'd no 
rights under the void sale of 1883, that 
after the compromise they became owners 
and that the transaction was, therefore, a 
sale. It is also contended that to hold 
otherwise would be to defeat the law of 
pre emption because all that had to be 
done was to go through the faros of a 
Buit and compromise. This result, however, 
does not follow. Where the faots indicate 
that the suit and compromise are a sham, 
there is nothing to prevent the Courts from 
holding that the transaction was in reality a 

sale. 

The . faots in the present case are quite 
different. The defendants, whether rightly 
or wrongly, were genuinely contesting the 
claim and had been fighting the matter 
even previously at the time of the mutation. 
Apart from th9 fact that no evidence 
was reoorded and the defendants had 
no opportunity to prove their defenoe, we 
are of opinion that we are not entitled 
to go behind the compromise and see 
whether the defenoe was well founded. 
If the parties were governed by Muham. 
madan Law, as contended by the defend, 
ants, it is probable that the defenda D t 9 
would have been at least entitled to ret a ; n 
Musammat Rashid-ul-Nisa’s share. In j aw 
the abstaining from doing anything w^^jJ 
a man is lawfully free to do, or n o 
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do, is a good consideration. It cannot be 
presumed tbat tbe parties knew the law 
and what the judgment of the Coart would 
be and the defendants bad the right to 
obtain jndgment on their defence. It was 
pointed out in Miles v. New Zealand Alford 
Estate Company (11) that “if an intending 
litigant bona fide forbears a right to litigate 
a question of law or fact which it is not vexa- 
tions or frivolous to litigate, he does give 
np something of value. It is a mistake 
to suppose it is not an advantage, which a 
snitor is capable of appreciating, to be 
able to litigate his olaim, even if he tarns 
cat to be wrong.” Again, as pointed ont 
by Pollook and Mulla, that whioh is aban- 
doned, or suspended, in a compromise is 
not the ultimate right or olaim, of the 
party, but his right of having the assist- 
ance of the Court to determine, and, if 
edmitted, or held good, to enforce it. We 
hold tbat tbe sons of Jamaluddin by the 
compromise did not sell the land. For 
the consideration of Rs. 500 they aban- 
doned their rights to obtain a decision by 
the Court. They abandoned their alleged 
rights whioh were to be reoognised as the 
owners of the land and to redeem it 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Civil Appeal No 107 of ' * 

1918-19. 

January 23, 1920. * 

F resent’. — Mr. Ferard, S. M., and 
Mr. Harrison, J. M. 

RAJA RAM TEWARI — Appellant 

versus 

B. BINDESHARI PRASAD and others— 

Respondents. 

Agm Tenancy Act (II of 190V, *. 18— Occupancy 
r >9 s, nature of — Mortgage of occupancy rights — 
Lapse of rights on death of tenant— Mortgagee, position 
of— Ejectment. ^ 

A right of occupancy is a personal heritable right 

and lapses when there is no one to inherit it so 

w ere such rights are mortgaged and the tenant 

dies without issue, the mortgage is determined and 

f ni0rt ^ a .o® e « liable to ejectment at the instance 
ot the zemindar, [p. 869, col. 1.] 

Ssoond appeal from the order of the 
Collector, Benares, (with powers of Com- 
missioner), dated the 13th of June 1919. 

JUDGMENT. 


There is evidence on the record to show 
that the land was of considerably more 
value than Rs. £00 and it oannot, therefore 
be said tbat the Rs. 500. taken with the 
previous Rs. 400, represented the sale price 
of the land. It is clear that the parties 
to the litigation were not at all certain 
as to the merits of their respective claims 
and genuinely compromised. It appears 
to us immaterial whether the compromise 
amounted to a sale or not. If a sale 

a ohose in action, and not the land was 
sold. 

On the above findings we dismiss the 
appeals with ooats throughout. 

Appeal dismissed. 

L ( , H 2 1 18 £ 6 ! 32 Chf D - 266 afc P- 291 1 65 L. J. Ch. 
£01 ; 64 L. T. 6b2{ 84 W. B. 669. 


Harrison, J. M. — {January 19, 1920).— This 
wa second appeal in a suit for ejectment, 
ibe appeal relates to one plot only No. 35J, 
from whioh the Collector of Benares, ex- 
ercising the appellate jurisdiction of tbe 
Commissioner, decreed the ejectment of the 
appellant though the Assistant Collector 
had held him not liable to ejectment. 

e plot has been in the possession of 

the appellant as mortgagee since 1850 and 
the last tenant died recently without heirs, 
i he Zemindar has now sought to eject tbe 
mortgagee, and it is only on the ground 
that the mortgage is of so old a date tbat 
the appellant is able to contest tbe Col- 
lector s order. It is admitted tbat if the 
mortgage had been executed after tbe 
passing of Act XVIII of 1873. the well- 
known rulings of the Board would have 
app led, that is to say, the mortgagee would 
ave been liable to ejectment at the pleasure 

tu * • 18 intended, however , 

a in 1850, when the mortgage wa9 made, 
there was nothing to prevent such a transfer 
of tenanoy right and tbat the position ie 
«««* that of a fixed rate tenancy 
whioh has been mortgaged. In that ease 
it is nrged that the Zamindar must first 
redeem the mortgage before claiming pos- 
session over tne holding. Now the only 
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oonneoted and readily assemble aooouut of 
the rights of oooapanoy tenants before the 
passing of any regalar Aot dealing with 
the subject is to be found in the introduo- 
tion to House's edition of the N. W. P. 
Rent Aot, 1681, paragraphs 39 to 49. 
From a perusal of that portion of his 
work it appears that there was no right 
of transfer even in the early days, at any 
rate unless it was authorised by looal 
anatom. No suoh looal custom is set up in 
this oase. 

Bat it appears to me that on general 
principles a right of oooupanoy oannot 
in any oase oontinue to a mortgagee 
after the right itself has been extinguished. 
It needs little demonstration to show that 
any right of oooapanoy, of however old 
standing, is extinguished when the oondi- 
tions of seotion 18 of the Agra Tenancy 
Aot, 1901, are satisfied. The old rights 
were oontinued by seotion 2 of the Aot but 
their oontinuanoe b9oame subjeot to the Aot 
itself. The well known raling of the Allah- 
abad High Court, Khiali Ram v. Nathu Lil 
(1), is also to the point. It distinotly lays 
down that a mortgage determines on the ter- 
mination of the right of oojupauoy, That 
right is, of oourse, a personal right, now de- 
finitely heritable, but when there is no one 
to inherit it, it must lapse. In the oase of 
a usufruotuary mortgage what is mortgaged 
i9 the right to occupy and not the land itself; 
and when the right oeasep, the land must be 
given up. 

Henoe I find that the appellant is liable 
to ejectment and I would dismiss the appeal 
with oosts, but as the matter is of some im- 
portance I lay the oa9e before my colleague for 
his opinion. 

Ferabd, S. M.— I agree. 

Appeal dismissed. 

(1) 16 A. 219; A. W. N. (1893) 126. 


LAHORE HIGH COURT. 

Second Civil Afpbal No. 130 or 1919. 

April 30,1919. 

Present: — Mr. Justioe Broadway. 

MOM AN— Dependant— Appellant 

versus 

Musammat DHANNI— Plaintif? and 
UDA — Defendant— Respondents. 

Custom — Ailoption — Stranger, whether can be adopt, 
ed — Jats of Mama Bangraon, Tahsil Fatehabad, 
District Hissar— Estoppel — Collateral consenting to 
adoption —Descendant oj collateral, whether can 
challenge adoption. 

Among Jats of Mauzi Bangraon, Tahsil Fateh- 
abid, District Hissar, the adoption of a stranger is 
invalid by oustom. [p. 870, col. 2.] 

Where, however, an adoption tako3 place with the 
consent and aotive assistance of a collateral of the 
adoptive father, the descendants of the collateral are 
estopped from subsequently challenging the adoption 
as being opposed to custom, [p. 87 J, ool. 1.] 

Ssoond appeal from the decree of the 
District Judge, Hissar, datsd ths 12th 
August 1918, 

Mr. Nanak Ohand , for the Appellant, 

Mr. Jagan Nath, for the Respondents. 

JUDGMENT. — The facts of the oase 
giving rise to this appeal are brief!/ as 
follows:— Ram Rikh, Uda and Toda ware 
three brothers. Ram Rika died leaving 
two widows, Muu mm at Surjan and Mu* 
sainmat Singari, but no issue. In 19 j 9 
Uda and Toda instituted a suit against 
Musammat Surjan and Musammat Singari, 
claiming possession of Ram Rikh’s property 
on the ground that the two widows had 
beoome unohaste. Musammat Surjan had 
given birth to a posthumous child named 
Bega, alleged to have been born some 21 
months after the death of Ram Rikb. 
This suit was compromised in 19 J9, and 
according to this compromise it was agreed 
that Musammat Singari was to retain pos- 
session of one-fourth of Ram Rikh’s property, 
the boy Bega was to take another one- 
fourth and the two plaintiffs Toda and 
Uda were to receive the remaining one* 
half. Further, Uda who had no issue 
was to adopt Bega as his son, an! in ac- 
cordance with this compromise the property 
was divided and Bega was adopted with 
all neoessary ceremonies in the presence 
and with the consent of the brotherhood. 
In 1913 Uda exeouted a deed of 
adoption adopting Kuela, son of Toda 
^hereupon Bega instituted this suit 
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asking for a declaration that the adoption 
of Knsla by Uda was invalid and would 
not affect his rights in his adoptive father's 
property. The litigation has been a pro* 
traoted one, with the result that at this 
date the parties before me are Musammat 
Dhanni, a minor girl, widow of Bega, as 
representing Bega, and Moman son of Ku9la, 
Uda, Kusla and Bega all having died. 
It is obvious that, assuming that Bega 
was validly adopted by Uda, Moman, the 
present appellant, is bound ultimately to 
Busoeed to the property as a reversioner 
when Musammat Dhanni’s estate oomes to 
an end either by her death or re* marriage. 
It should be stated here that Bsga was 
married to Musammat Dhanni by Uda and, 
as stated by Harsukb, Musammat Dhanni’s 
father, he gave his daughter in marriage 
to Bega, having been distinctly given to 
understand that Bega was the adopted son 
of Uda. 

The Courts below have found (l) that 
Bega was the illegitimate son of Musammat 
SarjaD; (2) that Bega was adopted by 
Uda in accordance with the compromise; 
and (3) that this adoption took place with 
all necessary ceremonies and in the pre- 
senoe and with the consent of the entire bro- 
therhood. These are questions of fact which 
cannot be re opened in second appeal. The 
Courts below have also hell that by custom 
Bega, treated as a stranger, was validly 
adopted by Uda. The successor of the 
learned District Jadgp, who decided the 
appeal below, granted the appellant a 
oertifioate under section 41 (3) of Act 

III of 1914, certifying that there was 
sufficient ground for an inquiry regarding 
the existence of a custom, o:i„ whether 
an illegitimate nephew could be adopted 
by his unole. No authority has been 
oited before me by Mr. Nanak Chand 
for the appellant relating to any custom 
precluding the adoption of an illegitimate 
child, and Malagirv. Jagir (l) is an au- 
thority for holding that a founiling m*y 
be adopted with the consent of the bro- 
therhood. 

The question still remains, however, 
whether a oastom has been established by 
which Jats of Bangraon, Tahsil Fatehabad 


in the District of Hiasar, may adopt 
strangers. As pointed out at page 54 of 
Rattigan’s Digest of Customary Law, the 
appointment of a person of a different got 
is generally opposed to ou9tom, and in 
paragraph 37 (6) the same learned author 
points out that amongst agriculturists, es- 
pecially in the eastern districts of the 
Punjab, such appointments are not now 
favoured and are to be presumed to be 
invalid. There seems, therefore, no doubt 
at all that the general custom is against 
the validity of the adoptioa of Bega by 
Uda and that, therefore, the onus rests 
on him to prove that there is a oustom 
existing amongst Jats in his village vali- 
dating his adoption. The evidence on the 
record through which Mr. Nanak Chand took 
me is not very convincing. Three instances 
alone have been referred to, and the evidenoe 
regarding these is by no means clear and 
it is impossible for me to say that m 
these three instances the person adopted 
was as a matter of fact of another got to 
the adoptive father. Mr. Jagan Nath, 
however, contended that the defendant in 
this case was estopped from attacking 
the validity of his adoption, inasmuch 
a9 Toda was a party to the compromise 
under whioh the adoption was made 
and was also present and consenting 
when the ceremonies were performed. He 
pointed out that by that compromise the 
attaok against the chastity of Musammat 
Sarjan came to an end and that Toda ob-. 
tained a material benefit, inasmuch as be 
and Uda were, under the terms of the 
agreement arrived at, given possession of 
one half of Ram Rikh’a property. My 
attention was drawn to Skagit 
Qolcil Gkani (2), where it was pointed ont 
that when a person had himself aaqaieioed 
in an adoption, he was estopped from dis- 
puting it at a subsequent stage. Similarly in 
O iuhar v. Musammat Jas Kaur (3) a similar 
decision was arrived at and it was held that 
where an adopted son had boon brought up as 
a member of the village community to which 
his adoptive father belonged and had been 
regarded as an adopted son in conseiiance 
of the attitude taken up by the collateral 

(2) 150 P. R. 19)3; 191 P. 5V. R. 1933. 

(S) 41 lud. Uae. 927; 6) P. R. 19l7iJjl>3 P.jW.'K. 
1&17, 


‘ (1) 08.P.:R. 
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heirs of the adoptive father, it would b 
grossly ineqaitable to allow the vahd.ty of 
the adoption to be challenged as being 
opposed to custom. It seems to me that 
this case is very similar to the "drag 
oited. There can be no doubt that the 
adoption of Bega was brought about owing 
to this compromise-a compromise which 
gave Toda a substantial benefit -a bene6 
whioh Kusla undoubtedly in hiB turn 
enjoyed and whioh Moman is now enjoying. 

I have no donbt whatever that the adop- 
tion in question was made with the active 

assistance of Toda and that the 
appellant is bound by his 8 r »ndfather 
action [see Labhu v. Musammat Kihah' W, 
Vni Dial v. Vtam Devi (5), and Habib 
Kban v, Muhammad (6)3. Mr. Nanak an 

contended that the question of estopp 
was never directly put in issue. That is 
no donbt oorreot to some extent, ine 
issue, however, was whether Bega oould 
be validly adopted by (Jda aod the ques- 
tion of Toda’s consent to the adoption 
bae been considered by the Courts below 
and a finding arrived at thereon. It 
seems to me, therefore, that the appellant 
had sufficient notioe of this question 
estoppel and that a further remand on 
this point is not necessary. I accordingly 

dismiss this appeal with costs. 

Appeal dislMSBd'l. 

(4) 7 P. R- 1905; 66 P. L. R. 1903; 251 P. W. R. 

37 P. R. 1907; 120 P. L. R. 1917, 156 P. W. E. 

W (6) 16 Ind. Cas. «3, 6S P. E. 1912, 19 1 P. W. R. 
1912; 210 P. L. R. 1912. 


Inasmuch as section 116 of the Civil Procedure 
deoideTthe question of limitntion raised m the su,t. 


ALLAHABAD HIGH COURT. 
Civil Revision No, 43 of 19iy. 
March 1, 1920. 

Present:— Justice Sir P. O. Banerji, Kt. 
HASHMAT ALl— Plaintiff 
—Applicant 


Civil revision against the order of the 
Additional District Judge, Moradabad, 
dated the 20th December me. 

Mr. Muhammad Ishaq Khan, for the 

Applicant^. gi(i(] , man . for tbe Opposite 

^JUDGMENT.— This is an application 
for revision of a non appealable °rderon 
the ground that the Court below has 
wrongly decided the question of limitation 
Tamed in the enit. The application >s one 
nuder section 115 of the Code of O.v.1 Pro- 
oedure. A preliminary objection has been 
taken to the bearing of the application 
on the ground that it is not mamta.nab le 
nuder the provisions of that seotion. T 
objection is, in my opinion, well founded. 
There was no question of jnnediotion in 
the ease and the ooly question is whether 
the Court below in the exercise of it. jorie- 
diction has committed a mistake of la^ 
Tf was held by their Lordships of the 

Privy Council in the ease of a 
Udavar v. Vasudeva Avyar (1) that the 
section applies to jurisdiction alone the 
irregular exercise or non-exerciee of it, or 
the illegal assumption of it. The sec ion s 
not directed against oonolasnns ; of la 
fast in Which the question 

stated! tiers is no question of jurisdiction 
involved in this ease. The question is 
whether the Court below has committed a 
• falrA of law in the exeroise of its juris* 
“ l8 . t . k That is not a question whioh can 

rx.«2f S S. oL, .... »-■ 

visions of section 11S. I aooordingly die- 
mi es the application 

CU 4° Ind. Ocj. 660, 


t ersu8 

MOHAN AND OTHERS— Respondents. 
Oivil Procedure Code (Act V of 1908 J, *• nC 
• Revision — Limitation, wrong decision on questxo 
—Jligh Court , whether will interfere . 
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LAHORE HIGH COURT. 

Civil Appeal No. 3170 ok 1915. 

May 19, 1919. 

Present. — Mr. Justice Scott-Smith and 
Mr. Justioe Martinean. 

GOBIND RAM — Dependant — Appellant 

V6T8US 

JAWALA RAM and others — Plaintiffs 
and OTBEa Defendants —Respondents. 

Limitation Act (IX of 1908), Sch. I, Art. 85 — 
Mutual , open and current account — Suit to recovei 
balance — Limitation — Terminus a quo. 

The period of limitation contained in Article 85 
of Schedule I to the Limitation Act is applicable to 
a suit to recover the balance due on a mutual, open 
and current account, and is to be reckoned from the 
close of the year in which the last item admitted or 
proved is entered in the account, such year to be 
computed as in the account, [p. 87 2, col. 1.] 

Where no fresh item is entered in the account 
within three years of the close of the year in which 
the previous items are entered, the Statute operates 
and the previous account becomes barred by time 
[p 872, col. 2j p. 873, col. 1.] 

Second appeal from the decree of the 
District Judge, Lahore, dated the 2nd August 
1915. 

Mr. Durga Das, for the Appellant. 

Mr. Tirath Rim, for the Respondents, 

JUDGMENT. — The plaintiffs sue for the 
balance due on a mutual, open and current 
account, and have been given a deoree for 
Rs. 823-12 0. The only question in this 
appeal is that o* limitation, which the Courts 
below have decided in the plaintiff*’ favour. 

Under Article S5 of the First Schedule to 
the Limitation Act, which admittedly applies 
the period of limitation is three years to 
be reckoned from the dose of the year in 
which the last item admitted or proved is 
entered in the aooount, such year to be com- 
puted a* in the aooount. It is admitted 
that the claim for the last item in the aooount 
namely, R3. 100, is within time, but it is 
contended for the appellant that that item 
was advanced to him more than three years 
after the dose of the year iu whioh the last 
preceding item was entered, and that there- 
fore the suit ia respect of the account prior 
to the item of Rs. 100 is barred by limitation. 

The plaintiffs’ aooount is kept according 
to the Sambat year. The admitted item of 
Rs. 100 is dated the 2'nd Baisakh L67 
(corresponding to the 4th May 1910). We 
have, therefore, first to see whether prior to 
that there is any proved item whioh was 
entered after the olose of Sambat 1963. 


The dispute on this point is in regard 
only to an undated item of Rs. 60-11*9 
whioh is the last item on the oredit side. 
The learned District Judge gave no find- 
ing as to the correctness of this item 0 1 
the date on whioh it was entered, as accord* 
jng to the view which he tcok of the case 
it was not necessary to do so. 

The sum of Rs. 60-11-9 was not received 
by the plaintiffs in oasb, but was the ba- 
lance due from them to the defendant on a 
factory aooount. The latter’s contention is 
that the item has been entered in the 
aooount in suit without bis authority. It is 
said to be in the band writing of one Mohri 
Ram, who died in Sambat 1966, The only 
evidence in regard to it is that of the plaint- 
iff Jawala Ram and Ganga Ram, who is 
a son of one of the proprietors of the plaint- 
iffs’ firm. Jawala Ram says at the begin- 
ning of his statement that he credited the 
Rs. 60-11-9 to the aooount now in dispute 
with the appellant’s knowledge and consent, 
but finally admits in oross-examination that 
he was not present when the accounts were 
gone into and this item was credited. 
Ganga Ram merely says that the item is 
in the handwriting of Mohri Ram, and 
does cob say that he was present when it 
was written or that the appellant consented 
to its being entered in this account. Tbe 
evidence of Jawala Ram and Ganga Ram 
in regard to the entry of the Rs. 60-11-9 
is clearly of no value, and we find, therefore, 
that it has not been proved that the i.em 
was transferred from the factory account 

to the aooount in dispute with the appellant’s 
consent. 

All the other items in the account, prior 
to the entry of the Rs. 100 advanced to the 
appellant on the 22ad Baisakh 1967, were 
entered before the olose of Sambat 1963. 

A suit for the amount due on the aooount 
had, therefore, become barred under Article 
85 before the entry of the Rs. 100 was 
maae 9 and the making of that entry oannot 
revive the period of limitation. Rustomji 
on page 308 of his Law of Limitation, 2nd 
Edition, sayr: it seems that where there 
have been mutaal account?, the Statute ia 
retarded by every fresh item falling within 
three years from previous item?,” and he 
refers to Banning’s Limitation of Actions, 
page 214, where a similar opinion is ex- 
pressed, The implication is that whero no 
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fresh item occurs within three years of the 
previous items, the Statute operates. 

^®. hold that the is barred by 

limitation, exoept with regard to the last 

item of Bs. ICO which is not disputed. The 
plaintiffs are entitled to a deoree only for 
that amount with interest at 12 per oent. 
per annum up to the date of the suit. The 
interest eomes to about Rs. 31. 

, f 000 ? 4 4be ®PPeal and reduce the 

deoretal amount to Rs. 131. We direot that 

the parties shall bsar their own oo 9 ts through* 
out. 

Appeal accepted . 
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OCTDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 75 op 19lfc. 
Deoember 23, 1919. 
Preeent-.—Ui. Lindsay, J. C. 
Mtmmmit SADRUNNISA and others- 
Dependants — Appellants 

tersus 

RAM BHAR03E and another— Plaintiffs 

— Respondents. 

Sche,ne of ' re P“9nant to per. 
«ona Uati>— Wajib-Ql-arz, entry in, value of, in absence 

°Mn?h C6 l -* dve ™P°, S8e * sion -MuhamJadan Law- 
Mother, whether can hold adversely to daughter-Mort. 

9age by mother— Daughter, whether can assert title— 
bstoppel— Consent, what amounts to— Transfer of Pro 
perty Act (IV of 18MJ, s. 41. ' ' 0 

A soheme of inheritance recorded in a wajib-ul. 

law W ?fl h W a t0getl L 6r re P u ^ant to the personal 
ill Ofthe , P . era A° DSaffe0ted hereby, cannot, in the 
absence of instances of snccession having taken 

place according to that scheme, be regardod as 

evidence of the existence of the custom ilTpurports 

to set out. [p. 877, cols. 14 2.] P P 

nf^^ Uh i ami ?? dan ® other ifl the natural guardian 

oat of h^hV"?. iS b0md t0 P^vide for her 

an<S e8tate - ‘be mere fact 
out of ,^° her mOI “ ta ’" 3 her daughter and herself 

M abaohfti ? ?L Ch eStSte ' 81,6 does not ac 1 u i r e 

and Woo. 1 ■ the P r °P er ty by prescription, 

c p o°,:“7«p, n to - 

a ihW ab ? en “ ot evidence that the daughters of 

SSFSr -5 C 8 -- s 

their share in ^ $ 


absence of interforenoo on their part would rw 
amount to thoconsont required by section 41 of 
tho Transfer of Property Act [p. 879, col. 1.] 

t f PP0 S!/ rom the deor80 of the Subordinate 

A Q -, e, in!o PQr * Tah9il B,8waD ’ da *ed the 13th 
April 1918. 

The Hon’ble Syed Wazir Hasan, for the 
Appellants. 

The Hon’ble Pandit Ookaran Nath Misra 
for the Respondents. ’ 

JUDGMENT.-Thi 9 appeal has arisen 
out of a eoit brought by taro plaintiffs, R am 
Bharose and Mata Din to 

Rs. 8,403-8-0 alleged to bs dne on a simple 
mor gage executed on the Sth November 

defend b t ^ mmat Sadrnnnisa, the 1st 
defendant, in favonr of Badln Ram, now 

deoeased, whom the plaintiffe olaim to re- 
present. 0 

The other defendaote in the suit were 

minnnmea and Sughrunnisa, the daughters 
of Sadrnnmea, who were impleaded on the 
ground that the mortgaged property, an 

femdY^* ' D - M ' rnaRar r had bsen trane- 
ferred to them in the year 1906 under a deed 

of gift exeonted by their mother. Sadrunniea 
entered no defenoe to the claim. 

The suit was reeieted by the daoghtere 
on various grounds set out in the written 
statement, which were subsequently ex- 

plained in Court in greater detail by the 
Counsel for the defenoe. 

fhwL m d n P,6a f ° r the Pendants was 
hat the document in suit was not in foot 

the deed of Sadrnnnisa. In the 13th 

paragraph of the written statement it was 

alleged that on the date reoorded on the 

instrument in suit one Iiahi Bakhsb an 

agent of Sadrnnnisa, executed a mortgage of 

Irnds owned by himself in favonf o 
Bidln Ram; that Iiahi Bakheh had 
represented to Sadrnnnisa that the mort 
gagee insisted upon her joining in the 
execution of the deed j that she signed the 
deed aooordiogly m the belief that it 
represented a mortgage of Iiahi Bakhsh’e 
own property : and that ehe herself neither 
borrowed any money nor intended to execute 
any mortgage security to charge the 

tow 1 8 1D UirDae:sr whioh belonged 

In the 7th paragraph of the ..io™ 
statement the defendants stated that the 
property in emt had formed portion of n 

estate of their father .Waji/iti Khan 
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ft nd that at the time of his death the 
estate had descended by inheritance . to 
themselves and their mother Sadrunmsa, 
the latter being entitled to a l-8th share 
only under the Muhammadan Law. 

And in the 20fch paragraph of the 
statement of defence the ground was taken 
that in any event plaintiffs oould not get 
a deoree for sale of more than a 1-btb 
share of the property mentioned in the deed. 

These latter grounds of defence were 
met by the plaintiffs in their replication 
by two distinct pleas, namely, U) that 
by custom the daughters of Wajid All 
Khan were excluded from inheritance and 

(2) that at the time of the mortgage Sadr- 
nnnisa had acquired a full title to the 
property by reason of adverse possession 
exercised over a period of more than 12 
years oounting from the date of her 

husband’s death. . , , 

On these pleadings were raised the 

principal issues in the case with which I 

am concerned here in appeal, the other 

matters in issue are not now in debate. 

With reference to the main defenoe as to 

the manner in which execution of the deed 

was brought about, the issues were thrown 

into the following form: — 

“2 (a) Whether defendant No. 1 in- 
telligently executed the deed in suit for con- 

sideration? . . , , 

2 (6) Whether the deed was obtained by 

fraud as pleaded in paragraph 13 of the 

written statement ?” 

The findings of the Subordinate Judge 
were (1) that Sadrunnisa did execute the 
deed in suit, that she knew it to be a 
mortgage of her own property, that she had 
the intention of making a mortgage of her 
own property and that she received the full 
consideration set out in the deed and (2) 
that the defendants had failed to prove the 
fraud set up in paragraph 13 of their written 

de i89ue 5 (a) related to the question of onstom 
“Are the daughters eiolnded by family or 
tribal enetom fro ■n inheriting their fathers 

Pr T P he Subordinate Judge held that euoh a 

onstom was proved. , 

leans 5 W tonohed upon the plea of 

adverse possession. The 6nding was that 

Sadrunnisa had aoquired ae againet her 

daughters an absolute title by preseription. 


On the 6th issue it wae found that the 
daugthere, by aooepting the g'ft of the pro- 
perty from their mother in 1906 , wer 
estopped from questioning the validity of 
the mortgage in euit. It was further found 
that they were similarly estopped on t 
ground that Sadrunnisa had been dealing 
with the property as ostensible owner wit 
the express or implied oons9nt o 0r 
daughters (section 4l, Transfer of Property 

The result was that the plaintiffs were 
given a deoree for the principal sum ana 
for interest (at a reduced rate) with a direc- 
tion for sale of the property in default ot 

payment. . • . f 

The defendants now appeal, and the pomi 

for decision here are — 


(1) whether the Court below wis right 
in finding that Sairunuisa had « 0oate 
the deed intentionally and intelligently 

and that she had received consideration^ 

(2) whether the custom of exclusion or 

daughters was proved? , . 

(3) whether it was rightly founl that 

Sadrannisa had acquired a title to . V ® p *°, 
perty in suit by adverse possession? ana 

(4) whether her daughters were estoppe 
from questioning the validity of the mor 

gage? 

The other pleas raised in the 
ranium of appeal were not argued, 
begin with the question of the exeoa 
of the deed iu suit, it purports to nav 
bseu dravn up ou the 9ih November 
and registered on the lOih of tha 
by the Sub Registrar at Sadruuuisa s ow 

resiieucs. She isadmittsdly a 
lady and it was probably for this i r 
that she was excused froai presenting 
document at the registration office, 
document recites that the mortgage ® , 

Ri. 3,200 consisted of Rs. P' 0 * 1 ® ded 

reoeived by the lady and Rs. 1,500. . Q 

over to her at the time of regis w v,i 0 h 
It is proved that on the date on ^ 

this deed was registered, a separa e . 
executed by Ilahi Bakhsh wasalso W 
tered at the same place by whia ft 

gaged oartain plot3 of air land to 
debt of Rs. 1,500 already khgh 

shown from the reoord that lla ^-hioh 
was the owner of these air P . aQ( j 
had been granted to him by Sadru . 

• * " c s 
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hep husband Wajid Ali Khan; bat it is 
not olear why he was permitted to register 
this mortgage at the hoa9e of Sadrunnisa. 
Ordinarily he would not be ezoased from 
attendanoe at the registration office and 
would not be entitled to ask the Sob- 
Registrar to attend bim upon sommission. 
The bub* Registrar’s evidence was not taken 
in the oase, nor was that of Ilahi Bakhsh, 
though it is to be recorded that the plaintiffs 
tried to secure his attendanoe as a witness but 
failed. 

The direot evidenoe adduced by the 
plaintiffs, for the purpose of proving that 
Sadrunnisa executed the deed in suit with 
full understanding of what she was doing, is 
contained in the statement of two witnesses 
who attested the deed. They are Sadhu 
Lai, a retired Patwari, and Baohu (P. Ws. 
Nos. 3 apd 4). 

The first of these deposes that he was 
present when the deed was exeouted. He 
swears the document was read and explained 
to the lady by the scribe Safdar Ali in 
his presence. He further states that this 
was done by the Sab-Registrar at the time 
of registration. The lady declared that she 
was making a mortgage of Mirnagar: she 
received Rs. 1,500 in oish and admitted 
that she had previously received Rs. 1,700. 
The statement of the other witn 99 s Baohu 
is to the same effect. He went <o the 
lady’s house with Mata Din, one of the 
men who advanoed the m>ney, though the 
deed was executed only in favour of Badlu 
Rim. It was this wi‘n333 who brought 
the money to the house. 

Both m9n depose that the document was 
handed to the lady behind the pudah by 
Ilahi Bakhsh, that she pat her hand out- 
side the pardah and made her mark with Ilahi 
Bakhsh s assistance. Baohu says dsSaitely 
that the money, Rs. 1,500, was handed 
over to Sadrunnisa. 

As against this evidenoe we have the 
deposition of Sadrunnisa who, although she 
entered no defence to the suit, allowed herself 
to be examined on commission as a witness 
for her daughters. 

In her evidenoe she denies having made 
any mortgage of Mirnagar or having 
borrowed any money. She repeats, with 
some variation, the story set out in the 
statement, namely, that it was 
llftbi Bakhsh- who was taking; money op 


mortgage and who had asked her to join 
in the deed to satisfy the mortgagee, though 
she speaks in her statement of having 
been asked to ‘attest’ and not to ‘execute’ 
the document. She says the money was 
offered to her, but she passed it on to Ilahi 
Bakhsh who was the real borrower. 

The lady did not fare well in cross-ex- 
amination. She denied, although it is 
proved, that she had executed two other 
mortgages, one with possession, in favour 
of the same mortgagee, and she prevaricat- 
ed a great deal concerning the execution 
of the deed of gift in 1.06 concerning 
which there is abundance of evidenoe. 

Sadrunnisa was of course a highly in- 
terested witness whose statement would 
have to be regarded with reserve. It com- 
pares most unfavourably with the stories 
told by the two plaintiffs’ witnesses, Sadhu 
Lai and Baohu. While it is possible to 
argue that the latter, being a man who 
went to the house with the mortgagee, is 
not entirely independent, nothing of the 
kind oan be suggested in respeot of Sadhu 
Lai, the ex-Patwari whom Sadrunnisa subse- 
quently oalled in to attest the deed of gift 
executed by her in 1.9C6. 

It may be that there are discrepancies in 
small matters between the statements of 
Sadhu Lai and Baohu— they are in my 
opinion of no moment and oan reasonably 
be explained by the fact that they were 
deposing to events of more than 14 years 
before. 

To my mind the whole question of this 
transaction is settled by the recitals in 
the deed of gift of 1906. There can be 
no doubt that this document was execut- 
ed by Sadrunnisa and. when we find in the 
deed admissions by the lady that the pro- 
perty which was being transferred was 
subject to previous mortgages which the 
donees would be liable to discharge, it is 
idle for Sadrunnisa to protest that she 
was not well aware of the fact that she 
had borrowed money on the seoarity of 
the Mirnagar property. These admissions 
are sought to be attributed to suggestions 
made by Ilahi Bakhsh, but why he should 
have brought about suoh admissions is not 
apparent. It was made olear in the deed 
of gift that certain lands had been trans- 
ferred absolutely to Ilahi Bakhsh with whioh 
the.. donees were to b aye no concern: and 
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llahi Bikhsb, if be took any part in bring- 
ing about tbe execution of the deed of 
gift, might naturally de3ira to have it 
provided that the grant to him should 
not bs interfered with. But there is no 
reason why he should have got a false 
admission regarding the mortgage of the 
Mirnagar property recorded, that would be 
of no benefit to him. The mortgagee 
already held llahi Bakhsh’a o wn document 
of mortgage executed on the same day as 
the mortgage now in suit. I fail to find 
anything on reoord to lead me to believe 
that llahi Bokhsh had been acting in 
eollusion with these mortgagees, and it is 
not pretended or suggested that the mort- 
gagees knew anything about the deed of 

gift executed in 1906. 

Further, with reference to Sadrunnisa’s 
denial of her having mortgaged the pro- 
perty in suit or of her having borrowed 
the money, there is the evidenoe of a 
witness Mathura, who swears that he had 
advanoed Rs. 1,200 to Sadrunnisa on a 
promissory note and that in discharge of 
the debt he had been paid about 
Rs. 1,600 0-0 by tbe mortgagee, Mata Din. 
The only ground upon which I am asked 
to rejeot his evidenoe is that he produced 
no account in Court, his explanation being 
that he kept no books of aooount. I am 
unable to discard his evidenoe merely on 
this ground. It was believed by tbe Sub- 
ordinate Judge aDd the man appears to 
be a respectable money lender who pays 
Rs. 35-0*0 per annum income tax, a faot 
which shows that he carries on a good 
deal of business in this line. 

Lastly, it is not to be doubted that pre- 
vious to the transaction in suit Sadrunnisa 
had on two occasions mortgaged items of 
property to these mortgagees— and had put 
them in possession; so that she was not 
a novice in dealings of this kind. The 
result is that I have no hesitation in 
agreeing with the Court below that the 
plaintiffs have established that Sadrunnisa 
exeouted the deed in suit well knowing that 
she was giving a mortgage and that she 
received the money. 

The next question for consideration is 
that of the oustom pleaded by the plaintiffs. 
The evidenoe on this issue oonsist3 of the 
etatemsnt of a oustom ocntained in the 
ipijib ul an of Mauza Babupur (Exhibit 4). 


This statement is incorporated by reference 
in the wi ib ul-arz of Jannagar (Exhibit 5), 
and it is admitted that Wajid Ali Khan, the 
deceased husband of Sadrunnisa, was owner 
in part of these villages at the time of the 
first Regular Settlement. The only evidenoe 
in support of the alleged oastom to whioh 
the Subordinate Judge refers is the conduct 
of Sadrunnisa and her daughters since the 
time of Wajid All’s death. 

So far as the w ijib-ul arz of Babupur is 
concerned, it is not made to appear that 
Wajid Ali attested the dooumeut himself: 
all that we have is that it was attested 
by Kasim Ali, one of the oo sharers. The 
Jannagar dooumsnt was signed on behalf 
of Wajid Ali by hi3 speoiil agent, Kalka 
Prasad. The soheme of inheritance set out 
in paragraph 4 of the ivijib ul-arz of Babupur 
i°, with some peculiar variations, a statement 
of the rules whioh govern succession in 
Hindu families subjeot to the Mitakshara 
Law. 

It provides in the first instance for the 
exclusion from inheritance of fern lie ieeae 
in favour of male issue. In default of male 
issue the property goes to the widow in oa30 
her husband held his estate in severalty. 
It is then laid down that if there be no 
widow, or if the husband’s estate was not 
hsld in severalty, the property goe9 to real 
brothers of the deceased and their male 
issue -otherwise (ton ilia ) the daughters and 
their descendants are entitled to the in* 
heritanoa. This last olause is somewhat 
obscure, but it probably means that in 
default of mile collaterals the daughters 
and their issue are admitted to inhsrit. 
A peculiar feature of tbe scheme is that 
the widow who takes as heir is given 
powers of transfer over the estate. The 
other provisions do not call for notice, except 
that it is laid down that where several 
widows take together they divide the estate, 
according to the rule of “Patni Bhag, 
which is observed by Hindus. 

If it is proved that a oustom of in- 
heritance in accordance with this pl*° 
exists, I think it might safely b3 concluded 
that after Wajid Ali’a death hie wife 
succeeded with full powers of alienation ana 
that his daughters oould only olaim 
tanoe on the death of the wife and • ® 
failure of male collaterals. It ad mi e 
that Wajid Ali left wj male dewendaote. 
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I am not, however, prepared to allow that 
m the oiroumstanoe8 of this oase the oostom 
contended for is proved on praotioally no 
evidence but what is contained in this 
toajib ul are 

It will be oonceded at once that the 
scheme of inheritance is altogether repugnant 
to Muhammadan Law and that the oondi- 
tions relating to jointness or separation of 
estate contemplate a state of things which 
in an ordinary Muhammadan famiiy would 
be inconceivable, and the question arises 
as to how it is possible to account for 
the adoption by a family or tribe of 
Muhammadans of a law of inheritance so 

different from that laid down by their own 
scheme of law, 

There are, no doubt, oases in whioh a 

ohange of this nature can be explained ; 

snoh for example are the oases in which 

Hindu families have been converted to 
Islam. 

There is nothing, however, to suggest 
that the people with whom we are dealiDg 
here fall within this oategory. The his- 
tory of the family is set out in the first 
paragraph of the wajib-ul-arz. It is eaid 
that they are of the same stock as the 
familyfcf , Bhatawa Mon, who are in posses* 
einn of the Taluqa of that name, whioh was 
first acquired by Nawab Pahar Khan who 
oame from Delhi. The territory aoquired 
by the family was onoe in possession of 
the Bhars— and came into .the hands of 
Pahar Khan in the Pasli year 1028, more 
than two centuries before the time of the 
first Regular Settlement. 

It is stated that the family are Sheikhs 
bftVe adopted the distinotive name of 
Khanzadas,” and there is no reason to 
suppose that these people are reoent con- 
verts : the facts all point the other way. 

In these oiroumstances, is it to be held, on 
the strength of what is contained in these 
documents, one of whioh was not signed 
y Waj'.d Ali and the other was signed 
not oy him but by his special agent, that 
is peculiar custom of inheritance, whioh 
! 8 certainly against Muhammadan Law and 
>8 at varianoe in certain respeots with the 
mndu law, governs Baooession to pro- 

perty ln this Muhammadan family P I 
think not. 

I' am aware of oases in whioh the en- 
tnea in a solitary tcajib ulart have been held 


to be sufficient evidenoe of the custom there- 
in stated On the other hand, it has also 
been held that there is no olass of evi- 
dence so likely to vary in value as that 
supplied by documents of this description, 
but for the reasons given, X hold that 

u .i 9 ?° fc - a ° a8e in whioh lh9 astern 
should be imposed merely upon the strength 

of the record produced in Court. 

Not an instance in whioh succession has 

taken plaoe according to the scheme set 

out in the wajib-ul-art has been deposed to, 

though there must be many families of 

these Khanzadas now in the Sitapur Dig. 

triot. It is true, of course, that proof of 

instances in which the alleged custom 

has been observed is not invariably neoes- 

L lfc may be OODOed ed that the 
plaintiffs here, who are Kurmis, would 

have found it diffimlt to adduce proof of 

such instances, but they could not, on 

this ground, be relieved from the burden 

of proving the custom they were setting 

up. 

In his judgment the Subordinate Judge 

observes that the evidenoe supplied by these 

documents was not rebutted and comments 

upon the fact that in her deposition Sad- 

runnua jays nothing about the custom. 

It is not clear to me that she was asked 

to say anything about it, and it is import- 

ant to remark in this connection that she 

did say that she believed the property to 

be ancestral estate of whioh her daughters 
were owners. 

The execution of the deed of gift by 
Sadrunnisa is a fact relied upon by the 
Court below as showing that the lady was 
oonsoious of the oustom by which she 
took as sole heir with powers of aliena- 
tion. His argument is that if the 
daughters inherited under the Muham- 
madan Law, there was no necessity for 
the execution of the deed of gift i n their 
favour. Sadrunnisa was examined about 
this matter and gave an explanation of 
the reasons why she executed the deed. 

She said that at the time of her husband’s 
death her two daughters were mere child- 
ren, one of 5 and the other of l£ years 
and that on the advice of IJahi Bakhsh 
mutation was obtained in h er (Sadrunni. 
sa ») favour alone. She had the children 
with her and supported them out of the 
income of the property; when the girls 
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grew up they were married, though even 
after that event they continued to live with 

h ert 

In 1905 it being thought advisable that 
the namee of the girls should be recorded 
in the revenue papers, llahi Bakhsh was 
sent to the Taheil and oame baok and 
reported that it would be neoessary to have 
a deed executed in their favour in order 
to secure mutation. The deed of gift was 

drawn up accordingly. 

Sadrunnisa is osrtainly not a wholly 

reliable witness, but this story of hers 
appears to be pretty near the truth 
Nothing would be more likely than that 
at the death of her husband mutation 
should be made in the name of the widow 
alone, the other heirs being small child- 
ren, and it is hardly likely that the 
authorities would have altered the Khewat 
record years after merely upon the assertion 
by Sadrunnisa that her daughters were 
00 -owners. It is extremely likely, therefore, 
that some sort of a formal transfer to the 
daughter was insisted upon and the trans- 
fer took the form of this deed of gift, and 
I think that the explanation of Sadrunnisa 
should be aooepted; and I cannot agree that 
the execution of the gift deed affords any 
convincing proof that she knew that the 
custom had made her the sole owner of her 

husband’s estate. , , . , . 

In Bhort, beyond what is contained in 

the teajib ul art there is no evidence at all 
of the existence of this custom; and, for 
reasons already given, I find that the custom 

was not proved. 

Next as to adverse possession. 

The Subordinate Judge says Sadrunnisa 
was in exclusive possession from the time 
when her husband died soma SO years 
before suit till the year 190c when the 
deed of gift was drawn up. He further 
Bays that the daughters aooepted the gilt 
and asserted their possession over the 
property only from 1906-a fact which m 
his opinion shows that Sadrunnisa was 
holding adversely to her daughtersfor 
over 12 years and to their knowledge 
Attention is drawn to the undoubted fact 
that in the course of the mutation proceed- 
ings, which followed upon the execution of 
the gift, both daughters deolared that 
they had come into possession as the result 

of the gift. 


[i9£o 

Now according to Sadrunnisa’s statement 
which was made in April 1918, her dough- 

tera were 

respectively. According to this the y°nW 
daughter was born about the year IW*, 
and as she was about 1 2 years 0 
her father died, it would seem that Wajia 

Ali’s death took plaoe about 188 ^. # - 
It cannot be assumed that in these cir- 
cumstances Sadrunnisa entered n P^ 
husband’s estate with any intention ot 
holding adversely to her children. & 
was their natural guardian and was boon 
to provide for them and she says, m taoc, 
that she did maintain the children a 
herself out of the income of the esta.e 
statement on this point must be ^ oept J’ 
and I am unable to agree with the Oo 
below that there is evidence of 
possession dating from the time of-' W « 
Ali’e death. In the year 1900 or t 
abouts Sadrunnisa seem3 to have m 
gaged a portion of her husband s P 
party in Jannagar to Mata Dm w. ft 
possession. The mortgagee remained 
possession till about 1903, when . ® j 
redeemed (see the evidenoe of Badri Pra 

Patwari, P. W. No. 1.) . 

Again in 1902 she made a mortgage 

with possession of lands in Palia - a 00 

portion of her husband’s estate; this ' 

gage is still running (see paragraph 1 1 01 

defendants* written statement), and tne 

1903 she made the mortgage in suit, t - 

These are the first acts on the P ar “ 

Sadrunnisa regarding which it is P°* 
to argue that they disclose any ass 
of adverse title. But in 1900 and 1 W 
both girls ware still minors and in 1 
one of thsm was still a minor, t j 

being then perhaps a year over the ag» 
majority: and I do not think it oan ^ 

be said that these transactions are brou*" 

horns to the knowledge of the daughters. 
The last transaction of the three 
simple mortgage, and there i 0 ™ / we!e 
at all to show that the dang ation . 
at that time cognisant of « 

Then as to the deed of gi » declare 

true that it is so frame pr o. 

that Sadrunnisa, the donor, w t^ 

prietor and while lfc , 13 . a . ioi i pog se 3 sion 
daughters got independent pb**® ^ p h va the 
after the execution of the deed 
statement of toadrunmsa, which 
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aooepted, that she did Dot consider herself to 
be the fall owner of the estate and the 
farther statement that the girls had all 
along been living with her and had been 
supported oat of the property, 

I am unable, therefore, to aocept the 
lower Court’s finding that Sadrannisa bad 
acquired an absolute title to this pro- 
perty by prescription. There remains the 
question of estoppel. There, again, I 
differ from the Court below. There is 
nothing arising out of the gift transaction 
of 1906 which is a bar to the plea of the 
daughters that they were the owners of 
the property in suit to the extent of 7 8ths 
as heirs of their father. 

And farther there is no evidence at all 
that the daughters up to the time of the 
mpftgage transfer now in sait were con- 
senting either expressly or by implication 
to their mother’s posing as the ostensible 
owner of the property, so as to entitle 
the plaintiffs to the benefit of section 41 
of the Transfer of Property Aot. Mere 
quiesoenoe or absence of interference on 
their part would not amount to the con- 
sent which the section requires. 

I have now disposed of all the questions 
raised and argued on behalf of the ap- 
pellants. 

The respondents have filed a petition 
by . way of objection to the deoree, com- 
plaining that the Court below was worng 
in reducing the rate of interest contracted 
for; but no argument on this point has 
been addressed to me by the respondents’ 
learned Advooate. 

. .The result is that the appeal is allowed 
in part. The deoree of the lower Court 
will be modified by a direction confining 
the right of the plaintiffs in the 
matter of bringing the mortgaged pro- 
perty to sale: they will be entitled to bring 
to sale only a l-8th share of the mort- 
gaged property representing the interest 
which Sadrunnisa had at the time of the 
mortgage, 

The respondents will pay to the appellants 
4 ths of the latter’s costs in this Court. 

The oross-objeotions are dismissed with 
oosts to the appellants. 

Appeal partly allowed. 


LAHORE HIGH COURT. 

Civil Appeal No. 2552 or 1918. 

May 30. 1919, 

Fresent: — Mr. Justice Shadi Lai and 
Mr. Justice Martineau. 

MUKH RAM and others — Plaintiffs 

— Appellants 
versus 

HARJAS AND ANOTHER — DEFENDANTS — 

Respondents. 

Pre-emption Pre-emptor refusing to purchase for 
more than certain sum — Waiver. 

A pre-emptor who, without expressing^feny inten- 
tion of enforcing his right of pre-emption, declines 
to purchase tho property for more than a certain 
sum, which is muoh below tho price offered, and there 
is nothing to show that ho honestly believed that 
that price was in excess of the real price, or gave 
expression to that belief, must be held to have 
waived his right to pre-empt, and cannot enforce 
that right, [p. 880, col. 2.] 

Seoond appeal from the deoree of the 

District Judge, Karnal, dated the 15th April 
1915. 

Mr. Ramanand , for the Appellants. 

Mr. M anohar Lai , for the Respondents. 

JUDGMENT. — This appeal arises out of 
a suit for pre-emption, wbioh has been 
dismissed by the Courts below on the 
ground that the plaintiffs must be deemed 
to have refused to purchase the property 
when it was offered to them before the. 
sale to the defendant vendee, and they 
thus waived their right of pre-emption. 
The property sold consists of two-thirds of 
a plot of land belonging to the vendor 
Harjas, and also two-thirds of a house 
owned by him ; and the price stated in the 
deed was Rs. 2,000, which both. the Courts' 
have concurred in holding was duly paid. 

The oiroumstanoes, which resulted in the 
sale by Harjas in favour of the vendee Ram 
Nath, are briefly as follows: — 

Harjas, who is a member of an agricul- 
tural tribe, applied to the Dsputy Com- 
missioner that he should be granted per- 
mission to sell his land. His application 
was forwarded to the Tahsildar, who went 
to the village and made enquiries from 
various persons who were prepared to buy. 

It appears that on the 8th January 1913 
the vendee Ram Nath offered to purchase 
the land for Rs. 1,600 and the house for 
Rs, 400. On the 19th January the plaint- 
iffs, who are the collaterals of Harjas 
made a statement that they were not 
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prepared to pay more than Rs. 950 or 
Rs. 960 for both the properties, and de- 
clined to buy them for mere than that 
anm. It is to be observed that they did 
not express any desire that time should 
be granted to Ithem to consider the] matter, 
and the Court of first instance is wroDg 
in stating that the plaintiffs 6aid they 
would consult and pay the price in 4 or 
5 days.” A perueal of the record shows 
that this statement was made, not by any 
of tie plaintiffs, but by a person Sher 
Singh, who is not a party to this litigation. 

As the plaintiffs deolined to purohase 
the property, the sale was effeoted in 
favour of Ram Nath for R 9 . 2,000 on the 21th 
February 1913. 

Mr. Rama N and for the plaintiffs oontends 
that the oiroumstanoes mentioned above do 
not amount to a waiver : and that the 
plaintiffs bona fide believed that the price 
offered by Ram Nath was excessive, and 
that they were not bound to pay that 
price. Now upon tte record there is not 
an iota of evidence to show that the plaint- 
iffs honestly believed that the price was 
excessive, and indeed the fact that 
Rs. 2,000 has been proved to have been paid 
by Ram Nath is a clear indication that 
the plaintiffs could not entertain a belief 
in good faith that only Rs. 950 or Rs, 960 
was the proper price. The facts of the 
oase Indraj v. Brother Olement (1) appear to 
be similar to the present oase. In that 
oase the vendor offered the property to the 
preemptor before the sale, but the latter 
wanted to buy it for Rs. 160 and deolined 
to give more. Thereupon the vendor sold 
it to another person for Rs. 235. The 
learned Judges held that the conduct of the 
plaintiff amounted to a refusal to purohase 
the property, and that he was not entitled to 

pre-empt it. 

This judgment does not appear to be in 
full harmony with the rule laid down in 
Sri Eishan Singh v. Bacha Pande (2), 
whioh is to the effect that a person 
having a right of pre emption does not lose 
it by refusing to purohase the property at 
the prioe at whioh it is offered to him, beoause 
he believes that such price is in excess cf the 
real prioe, where suoh belief is entertained 

(1) 28 Ind. Caa. 272; 87 A. 262; 18 A. L. J. 288. 

(2) 10 lud. Cda. 626; 33 A. 687; 8 A. L. J. 700. 


and expressed in good faith. We consider 
it unnecessary to determine whether the 
view taken in the earlier judgment or that 
expressed in the later judgment is the 
correct one, but taking the plaintiffs* oaae 
in the most favourable light, we are not 
prepared to hold that they had any 
reasonable ground for entertaining the belief 
that Rs. 2,000 was an excessive prioe. The 
learned Vakil places his reliance upon 
Karam Ghand v. Ghulam Rassan (3)» but 
the facts of that oase are distinguishable 
from those of the present oase. It is true 
that in that oase the property had been 
offered to the pre emptor for the price 
at whioh it was subsequently sold, bat the 
pre emptor protested that that was not 
its fair market value, that the price had 
not been fixed in good faith, and that he 
was prepared to enforce his right of pre- 
emption in Court. He never by any act 
or conduct waived his right of pre emptiou; 
on the contrary, he all along proclaimed 
his intention of suing to pre-empt the 
land on what he considered to be the 
proper prioe. The plaintiffs in the present 
case simply deolined to purohase the pro- 
perty for more than Rs. 950 or R3. 860, 
and never expressed any intention of 
enforcing their right of pre-emption. As 
pointed out above, there is not a particle 
of evidenoe to show that they honestly 
believed that the prioe offered by the 
vendee was in excess of the real price» 
or gave expression to that belief in the 
presence of either the Tahsildar or any 
other person interested in the sale. 

We must accordingly hold that the plaint- 
iffs are precluded by their own conduct 
from enforcing their right of preemption! 
and we, therefore, dismiss the ftPP 0al 
with costs. 

Appeal dismissed, 

(3) 31 Ind. Cas. 199; 74 P. R. 1915; 159 P. W. 
1916. 
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PATNA HIGH COURT. 
Miscellaneous Judicial Case No. 43 of 1920 
in First Civil Appeal No. of 1920. 

March, 16, 1920. 

Present:— Sir Dawaon Miller, Kt., Chief 
Justice, and Mr. Justice Ooutts. 

GOBIND RAM and another — Appellants 

versus 

BADRI NARAIN — Respondent. 

Appeal— Person not a party to decree, whether can 
appeal, 

A person who is a strauger to a suit and is not a 
party to the decree therein, but whose name is 
brought on to the record after the deoree is passed 
on the ground that he is the real ownor of the 
property in dispute has no right of appeal against 
the decree, [p. 882, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Patna. 

Messrs. K, Sahay and H. N, Sahay, for the 
Appellants. 

Messrs. Q, N. Sinha and N, E. Qhosh, for 
the Respondents. 

JUDGMENT. 

Miller, 0. J. — The respondent Badri 
Narain instituted a suit No. 114 of 1919 
before the Subordinate Judge of Patna for 
partition of oertain property impleading as 
defendant Rai Saheb Suraj Mai, and on the 
28th November 1919 obtained aD ex pirte 
preliminary deoree for partition. 

Subsequently Suraj Mai in the course of 
the proceedings for a final deores presented a 
petition asserting that he was merely a 
Benamidar for the present appellants 
Gobind Ram and others and one Puran 
Mai, who were the beneficial owners 
of the share ostensibly held by him. Similar 
petitions were also presented by the appel- 
lants and Puran Mai, and on the 9th 
January 1920 the Dames of the appellants 
and Paran Mai as beneficial owners ware 
substituted on the record in place of Suraj 
Mai. On the following day the appellants 
applied under section 151 of the Civil 
Procedure Code to have the oase retired 
but their petition was rejected. On the 
,23rd January 1920 the appellants filed a 
memorandum of appeal before this Court 
from the preliminary deoree obtained agaio 9 t 
Snraj Mai on the 28th November 1919. 
.The learned Registrar before whom the 
application for xegistration of their appeal 
name pointed out that they were not parties 
to the deoree appealed against, but granted 
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time for an application to the lower Court 
to have the deoree amended. The petition 
to amend the deoree was refused by the 
Subordinate Judge, although the names of 
the appellants had already been substituted 
in place of the Benamidar in the subsequent 
prooeedingp. Thereafter on the 11th 
February the appellants presented the present 
petition, alleging the faots already stated 
and that the plaintiff was aware that Rai 
Saheb Snraj Mai was the Benamidar of the 
appellants and Puran Mai and further 
that the preliminary deoree appealed against 
was passed without service of process on 
either Suraj Mai or the appellants or 
Paran Mai, who had no knowledge of the 
suit. They olaim that they may be allowed 
to file and proseoute the present appeal, 
although their names do not appear as 
parties in the deoree. They further ask 
that Puran Mai, who is unwilling to join in 
the appeal, should be added as a respondent. 

Rale 5, Chapter VI, of the High Court 
Rules provides that a benefioiary in proparty, 
which at the date of the deoree was 

vested in or was in the possession of a 

trnstee who as such was a party to the 

deoree, may, where his intereet in the 

property is affeoted by the deoree, name 
himself as appellant in the memorandum 
of appeal if he wishes to appeal, although 
he may not have been a party to the 
deoree. The respondent oontends that this 
does not apply to the present oase, as a 
Benamidar is not a trustee nor was he 
as such a party to the deorea. It is oon- 
tended by the appellant on the other 
hand that the only interest of Suraj Mai 
was that of Benamidar and that it must 
be assumed that he was sued in that 
oapaoity and that as he had no personal 
interest in the property whioh rendered 
him liable to the sqit, this was the only 
oapaoity in whioh he could be sued. Jt 
has been definitely deoided by their Lord, 
ships of the Privy Connoil in Okowdhuri 
Ournarayan v. Sheo Lnl Singh (i) that a 
Benamidar represents the real owner and 
that so far as their relative legal position 
is concerned, he is a mere trnstee for the 
latter. 1 had some doubt during the argu. 
ment as to whether this application should 
not be allowed on the ground that in 
( ) 4fl led. Cas 1, 23 C. W. N. 621; 1 U P L r 
(P. C.) 1; 46 C. 666; 17 A- L, J. 66; 36 M. L. j. 63 
W. 336 (P. c.;. 9 L - 
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oireumstanoes the original defendant oonld 
only have been sued in the oapaoity of 
trustee or Benamidar for the benefioial 
owners. It is not admitted, however, by 
the respondents that Suraj Mai was a 
Benamidar and it does cot appear that 
he was sued as a trustee within the meaning 
of rule 5, Chapter VI, of the High Court Rules. 

Parties have sometimes been added as 
defendants after decree under Order I, rule 10 
(2), but the oorreot procedure in such 
oases was referred to in Mihin Lai v. 
Imtiaz Ali (2) where the right of appeal 
was denied. The present application concerns 
only the right of appeal and although 
1 feel that the matter is not altogether 
free from doubt I think the application 
should be refused, and the memorandum of 
appeal is rejeoted. 

Codtts, J.— I agree that this application 
should he refused. 

Appeal rejected. 

(2) 16 A. 332; A. W. N. (1896) 91. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal No. 6 of iyi9-20. 

January 21, 1920. 

Tnsent: — Mr. Ferard, S. M., and 
Mr. HarrisoD, J. M. 

MAN I RAM — Appellant 
versus 

JODHA SINGH — Respondent. 

Agra Tenancy Act - (ll of 1900, «• 11 — Tenant 
becoming usufructuary mortgagee — Occupancy rights, 
accrual of — Period of usufructuary mortgage, whether 
can be counted. 


A tenant, who takes a usufructuary mortgage of 
the share of his landlord and on that share being 
redeemed again becomes a tenant, cannot count the 
period of the mortgage towards the accrnal of 
occupancy rights, because for that period his tenant 
right merged into his propiietary right as usufruc* 
tuary mortgagee, [p 682, col. 2.] 

Stoona appeal lrom the deoree of the 
Commiseioner, Jhansi Division, dated the 
5th of August 1919, in the oase of ejeot- 
ment. 

JUDGMENT. 

Ferard, S. M. — 1 do not agree with 
the Commissioner. The plaintiff-appellant 
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Atmaram is landholder. Defendant-respond- 
ent Jodha Sfngh is tenant. He had held 
the plots in suit for a short term, not long 
enough to give oooupanoy right, when in 
1^9 1 he became usufructuary mortgagee of 
Atmaram’s share. He became tenant again 
when that share was redeemed, his tenant 
right being merged in his proprietary 
right as usufruotuary mortgagee in the in- 
terval. Both Courts below have rightly 
held, and it is no longer contested, that 
he oaonot count towards aoorual of occupancy 
rights the years of his non cooupanoy tenancy 
prior to lfc94. This is settled law based 
on the word '’continuously” in seotion 11» 
Tenancy Aot, The qnesiion is whether he 
ceased to be usufruotuary mortgagee and 
became a tenant again on 11th October 
1905 or on 17th January 1907, as on this 
depends the decision as to whether he has 
now held long enough as tenant to hav® • 
oocopanoy right. The Assistant Collector took 
the latter date and decreed ejeotment. Tb® 
Commissioner takes the former date. This 
date, 11th October 1905, is the date of 
a Special Judge’s order under seotion lo» 
Bundelkhand Encumbered Estates Aot, I of 
1903, terminating proceedings whioh settled 
the olaim between the parties. It settled 
the amount still due from the mortgagor 
to Jodha Singh, his usufructuary mortgagee 
in possession, and direoted dispossession o 

the latter from his position of usufructuary 

mortgagee with effeot from the time t 
award is liquidated.” In view of this clear 
wording 1 fail to understand how the Commis- 
sioner oomes to take llth October 1905 as 
the date when Jodha SiDgh’s proprietary 
possession as usufruotuary mortgagee cease 
and his tenancy revived, nor why he 
not dieoues what the words above quo e 
meant in the Speoial Judge’s order, BI j 
why the tenancy should be considers 
have revived before the award was liquidated. 
The evidenoe and oopies of the Colleo or 
orders of 17th January HO/ on the record 
show that liquidation took place throng 
the Collector under section 2i (a), t. e., 

award being paid to Jodha Singh from 
Treasury and the property being taken 7 
Collector under direot management to reoov 
the amount due to the State. It J*® 
the 1st January 1907 that the Ta si u 
was ordered to fake the property 0 _ . 
direct management and he did so on 
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January, the first instalment to be paid in 
from the ensuing Dasember, as there was 
no rabi in the village and, vide Colleofcor’s 
order of 17th January 1907, the mortgagee in 
possession , i, e. t Jodha Singh himsslf, had 
oolleoted the kharif, The Assistant Collec- 
tor’* finding that Jodha Singh remained in 
possession as nsnfraotnary mortgagee until 
17th January 1937 seems to me on these 
facts olearly oorreot and the Commissioner 
should have maintained it. Jodha 
Singh’s tenancy did not revive before 17th 
January 1907 and he has not held for 12 
years sinoe then. Respondent Jodha Singh’s 
Counsel suggests that really Jodha Singh 
was a tenant throughout the whole period, 
as the share was part of a larger share and 
Jodha Singh was really holding under a pro- 
prietary body inolading himself and was, 
therefore, a tenant. This was olearly not 
pressed in the first Court and I oannot enter- 
tain it now, 

I would allow the appeal, set aside the 
Commissioner’s appellate decision and restore 
that of the Assistant Colleotor with oosts to 
appellant throughout. 

Harrison, J. M. — I agree. I have some 
doubts whether the tenant right in the oir 
oumstanoes merged in the proprietary right 
daring the mortgage, but this was notianed 
exoept apparently in argamsnt before ray 
oolleagae and was not a ground of appeal in 
this Court. I think my oolleagae was justified 
ia refasiag to osasider it at this stags. 

Appeal alloicsd. 
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First Oiv.l Appeal No. 1741 of 1915. 
Maroh 24, 1920. 

Present:— Mr. Justioe Seott Smith and 
Mr. Justioe Abdul Raoof. 

ABDUL RAHMAN and others — 

Pl aintiff i — A ppellants 
versus 

SHAHAB-UD DIN— Defendant — 

• Respondent. 

Arbitration— A.u)*rd not signed by all arbitrators at 
same time ani place, validity of— Civil Procedure Cole 
(Act V of 190$), 0 KK[[. r. d— Death of appellant — 
Bons alone brought on record -Parties governed by 
Customary law— Appeal, whether abates. 


An award ia not invalid simply because it was not 
signed on the same day and at the same place by al[ 
the arbitrators [p 886, col. 2.] 

When, therefore, it appeared that both the arbitra- 
tors had taken part in the examination of the 
accounts and had conjointly drawn up a draft 
of the award, which was subsequently faired out and 
signed by them though not at the same time: 

Held, that the arbitrators were not guilty of any 
misconduct and the award was a perfectly valid 
award and the Court was bound to pass a decree in 
accordance therewith [p. 8S8, col. 2.] 

Thammiraju v. Bapiraju, 12 M. 11?, Wand Ram v, 
Faqir Chand, 7 A. 523; A. W. N. (1885) 139, distin- 
guished. 

The sole appellaut in appeal died leaving 6 sons, 2 
daughters and a widow. Application was made on 
behalf of the 5 sons to have their names brought 
on the reccrd as legal representatives of their deceased 
father The application was granted subject to all 
just exceptions. On the hearing of the appeal it 
was urged on behalf of the respondent that the 
appeal had abated inasmuch as the names of the 
daughters and the widow, who were also heirs under 
Muhammadan Law, had not been brought on the 
record: 

Held, that as the parties were governed by custom- 
ary law, the appellants were justified in believing 
that they alone were the solo heirs and legal 
representatives of the decoasod and that, therefore, 
the appeal did Dot abate, [p. 885, col. 1.] 

First appeal from the decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
12th May 1916, dismissing the plaintiffs’ 
suit. 

The Hon’ble Pandit Sheo Narain, for the 
Appellants. 

Mr. Nanah Ohand, for the Respond- 
ent. 

JUDGMENT, — This is a first appeal 
from the decision of Mr. H. B. Anderson, 
Senior Subordinate Judge, Rawalpindi, 
dated the 12th of May 1916, and has arisen 
under the following oiroumstanoes: — Muham- 
mad Din, the plaintiff, and Shahab-ud diD, 
the defendant, were partners in respeot of a 
contract business of the Military Works De- 
partment, Murree. They held equal shares. 
The business had extended over a number 
of years hut no final settlement of aooounts 
had taken plaoe between the parties. In 
order, therefore, to have the aooounts settled, 
they agreed to refer the matter privately 
to arbitration and by an agreement, dated 
the 6th of Deoember 1904, they appointed 
two arbitrators, namely, Ilam Did and 
Ali Ahmad, and empowered them to go into 
the oontraot aooounts and deoide what was 
due to one party from the other with re- 
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ferenoe to the aooounts. In the agreement 
they stated that “whatever amount both 
the arbitrators will unanimously find as 
due from one party to the other with 
reference to the aooount will be aooepted by 
us and we shall abide by their deoision 
without any objection.” In oa9e of difference 
of opinion the arbitrators were empowered 
to appoint an umpire. It appears that the 
arbitrators began to check the aooount 
books and other papers relating to the part- 
nership business and had worked for three 
or four months, when the parties unanimously 
asked them to postpone the arbitration pro- 
ceedings until a final decision had been 
given by the Chief Court in a suit between 
the parties and one Nur Din who olaimed to 
be a sharer in the partnership business. The 
arbitrators accordingly stayed the proceed- 
ings by the following order, dated the 16th of 
July 1905: — “The proceedings are postponed 
pending the final deoision of the case 
Muhammad Din eto. and Nur Dio, as desired 
by the parties. The accounts will be settled 
between them and award given at any time 
they would wish after the decision of the 
said oase.” On the 13th of December 1 D 1 4, 
the following application was made to the 
arbitrators:— “We both the parties had ap- 
pointed you arbitrators in writing in 1904 
for checking the accounts relating to the 
Murree oontraot and you had for soma time 
examined the accounts. Then the examina- 
tion of the accounts was postponed with 
our consent till the deoision of the oase of 
Muhammad Dir, eto. plaintiffs vesrus Nur 
Din. Now that oase has been deoided by 
the Chief Court. It is, therefore, prayed 
that our aooounts may now be checked 
and the award given.” This application 
was signed by both Shahab-ud din and 
Muhammad Din. By the final deoision of 
the Chief Court, Nur Din was awarded four- 
anna share in the partnership business 
and Shahab-ud-Din and Muhammad Din 
were, therefore, held to have a half share 
eaoh’in the remaining business after deduct- 
ing the share of Nur Din. The arbitrators 
proceeded to oheok the aooounts and hear 
the objections of the parties. They are said 
to have given a unanimous award on the 
24th of January 19:5, Muhammad Din 
accordingly made an application under 
paragraph 20, Schedule II, of the Code of 
Civil Procedure to have the award filed in 


Court and to have a decree passed in the 
terms of the said award. This application, 
according to the provisions of the law, was 
registered as a suit between Muhammad 
Din plaintiff and Shahab-ud-Din defendant. 
After some preliminary proceedings before 
the Court below the hearing of the suit 
was adjourned at the request of the defend- 
ant to enable him to file his defence. 
Eventaally a written statement was put io 
on his behalf on the 6th of May 1915. H9 
contested the suit mainly on two grounds 
namely, (1) that he had never entered into 
an agreement to refer the matter to arbitra- 
tion; that he had no knowledge of the ar- 
bitration proceedings and that the award 
wa 3 not binding upon him; and (2) that 
the award was illegal inasmuch as the so- 
oallad arbitrators never eat to arbitrate, 
that no notice of the proceedings was 
given to the defendant, that no evideno3 
was resorded in his presence, that no op- 
portunity had been given to him to plead 
his cause or produce his evidence, that 
no account had been gone into in his pre- 
sence and that the whole transaction being 
fiotitious and bogus, the award relied upon 
was altogether null and void. Two issues 
were accordingly framed by the Court, name* 

ly, ... 

(1) Was there any valid referenoe to arOn* 


ratio d? , 

(2) If so, was there any valid awar 

thereonP 

The Court deoided the Sr3t issue in favour 
of the plaintiff an I against the defendan . 
The second issue wa9 deoided against t 0 
plaintiff and it was held that there was no 
valid award on which the decree could e 
pissed. The suit was accordingly diamisse 
and the present appeal was preferred o 
this Court by Muhammad Did, tbe plaint* 
The sole plaintiff, Muhammad Did, died on 
the 2Dth March 1919 leaving five sons, the 
present appellants in the appeal, and -wo 
daughters Musammat Aishan and Musamma 
Karam Bibi and a widow Musammat Bej*™ 
Bibi An application under Order X i 
rule 3, was made on behalf of the presen 
appellants to have their names fl ^ on ® 
stunted in the appeal in the p) aoe 0 , 

deceased father Muhammad Dm, t e 
appellant, in the case. The application was 
granted subject to all jaet exceptions, ana 
the names of tbe present appellants were 
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brought on tbe record. On tbe appeal being 
oalled on for bearing a preliminary objeotion 
was raised by Mr. NanAkChaDd, the learned 
Coanf-.el for Shabab-ud-Din, respondent, that 
as tbe names of the daughters and tbe widow, 
who were also heirs of Mohammad Din 
under tbe Muhammadan Law, had not been 
brought on tbe reoord along with tbe names 
of bis five sons, the appeal must be held 
to have abated. It was contended by him 
on tbe authority of Qhamandi Lai v. Amir 
Begum (I) and Haidar Husain v. Abdul 
Ahad (2) that under Order XXII, role 3, 
all the legal representatives ought to have 
been brought on the reoord and as this 
was not done, the appeal should be dis- 
missed as having abated. In reply 
to this preliminary objeotion, Pandit 
Sheo Narain on behalf of the appellants 
relied on the oase of Musala Reddi v. 
Bamayya (3) and argued that as the 
parties were governed by oustomary law 
and not by Muhammadan Law, the appel- 
lants bona fide believed that they were the 
6ole heirs and legal representatives of the 
deceased Muhammad Din and accordingly 
had made tbe application for substitution 
relying on that belief. In our opinion the 
decision in the Madras oase applied to the 
facts of the present oase. We accordingly 
overruled the preliminary objeotion aud 
proceeded to hear the appeal on the merits. 

The decision on the second issue has 
been challenged in appeal on behalf of the 
appellants and that on the first issue is 
contested on behalf of the respondent, for 
the learned Counsel of the defendant Shabab- 
ud pin has tried to support the judgment 
of the Court below on tbe ground deoided 
against bis olient. We have, therefore, to 
deoide in this appeal both the issues raised 
in the Court below. 

The argument addressed to us on behalf 
of the defendant-respondent on the first 
iasue was necessarily somewhat feeble, for 
the evidence on the reoord in support of 
the view of the Court below was so over- 
whelming that the deoision of the learned 
Subordinate Judge qould not be seriously 
• contested. The agreement for reference 
dated the 6th of December 1904 bears the 

% 4 1 • • . * A 

(1) 16 A. 21!; A. W. N. (1894' 22. 

<2) £0 A. 117; 6 A. L. J. 62; A.W.N. (1908) 41; 3 M. 
L.,T. 207. 

(3) 23 M. 126; 9 M. L. J. 313. 


signature of Sbahab ud Din and the oral 
evidence of the scribe Muhammad Husain 
folly proves its execution by him. The 
register of deeds kept by the scribe also 
bears the signature of the defendant and 
the genuineness of this signature is also 
testified to by him. The agreement, dated 
the l'Jth of January 1905, and the mukhtar- 
nama executed by Shahab-ud-Din in favour 
of Qatab Din on the 28th of April 1903 
have also been proved by oogent evidenoe 
to have been executed by him. Oo the 16th 
of July 1903, Shahab-ud-Din made a state- 
ment before the arbitrators to have the 
arbitration proceedings postponed. Then on 
the 13th of December 1914 be joined the 
plaintiffs in making an application request- 
ing the arbitrators to proceed with the 
arbitration. The learned Subordinate Judge 
has felt some doubt as to the attestation 
of this application by Shahab ud-Din, but 
even putting this last piece of evidenoe 
aside the remaining evidenoe, both oral and 
documentary, is so overwhelming and oon- 
vinoing that we hold that the attempt on 
the part of Shahab-ud-Din to deny the 
reference to arbitration is wholly futile and 
dishonest. After considering the evidence 
we find ourselves in oomplete agreement 
with the learned Subordinate Judge as 
regards the deoision of this issue. The 
lower Court rightly rejected the plea of 
alibi set up on behalf of the defendant, 
on the allegation that on the day of the 
execution of the agreement to • refer, the de- 
fendant was not present in Rawalpindi. 
The entry in the register produced to support 
this plea does not appear to be genuine and 
cannot be relied upon. 

The seoond issue raises a question of 
some difficulty. The learned Subordinate 
Judge has felt some doubt as to the existence 
of the award on the date of the suit and 
has felt inclined to hold that Ali Ahmad, 
one of the arbitators, had not signed it at 
the time alleged by the plaintiff. The evi- 
denoe of Ali Ahmad dearly sjiows that be 
had been won over by the defendant, as on 
tbe face of it it is clear that he made every 
attempt to destroy tbe case of tbe plaintiff 
by trying to make out that be had never 
taken part in the arbitration proceedings 
and that he had not signed the award at 
the time it was made. The Court below 
appears to have attaobed too muoh eignifi. 
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tanoe to the circumstance that Ham Din, 
the other arbitrator, in his statement, dated 
the 27th of April 1^15, had Dot said a word 
abont the completion of the award. The 
decision of the lower Court, however, is net 
very definite as to this point. We, however, 
after considering the evidence feel no doubt 
on the point and hold that the award had 
been completed before the institution of the 
suit. The evidence of Ali Ahmad, as we 
have mentioned above, on the faoe of it appears 
to be partial to the defendant and is, therefore, 
unreliable. The lower Court, not being quite 
sure as to the correctness of its view on 
the point, went on to hold in the alterna- 
tive that “In any case it is, I think, quite 
clear that Ali Ahmad arbitrator did not 
sign the award on the same date or at the 
same place as Ilam Din and this is in itself 
sufficient to invalidate the award.” We are 
not prepared to accept this statement of 
the law by the learned Subordinate Judge. 
In support of his view he has relied upon 
Bhagtoan Das v. Shiv Dial (4). In thatoase the 
award was impugned upon two grounds, 
namely, (1) that it was not conclusive 

as to all the matters in dispute between 
the parties; and (2) that the arbitrators 

had signed it on different dates. It was 

held that the arbitrators having failed to 
deoide all the matters in dispute between 
the parties and having left undecided 

the dispute as to two out of twenty three 
oases of goods, the award was bad in law. 
This decision was quite sufficient for the 
disposal of the question before them, but 
the learned Judges proceeded . to deoide 
the seoond point also and relying on Russel 
on Arbitration, page Io9, held that the 
award was bad also for the reason that it 
had not been exeouted at the sams time 
and plaoe. In our opinion the decision on 
the seoond point was unnecessary and went 
beyond the exigencies of the case. Even accord- 
ing to the passage at page 169 of Russell’s 
book, all that appears to be necessary is 
that the arbitrators must all act together 
in order to pronounce a valid award. At 
page 230 of D. 0. Banerji’s Law of Arbi- 
tration in India, Seocnd Edition, the rule of 
law on the subjeot is thus stated: — Where 
a oase has been regularly heard by 

(4) 22 lnd. Cm. 81 Jj 92 P. R. 1918; 109 P. L. E. 
1914; 246 P. W, R. 1918, 


the arbitrators sitting together, evidence 
taken in the presence of all, and an award 
has been made, drawn up, and * signed by 
them, the mere omission to sign the award 
at the same time and in each other's pre- 
sence does not neoessarily invalidate the 
award.” In support of this statement of the 
law Bhabnundari Dari v. Makhun Lai Deg 

(5) and Muthukutti Nayakan v. Acha Nayakan 
(fi) are cited. At page 231 of Ihe book re- 
ference is made to the observation of Cook- 
burn, C. J., in Hopper , In re (7) and the rule 
of law is stated in these words: -— The 
concurrence of the arbitrators is the judicial 
act and the signing is merely ministerial. 
All that is essential is that there must 
be oombined action of the arbitrators an 
judioial exercise of their minds upon the 
matter to be decided.” We have, there- 
fore, to see in this oase whether the 
arbitrators did as a matter of fact combine 
in the consideration of the materials on 
whioh they had to base their award, 

Ghulam Hussain's evidence (printed as 
page 40 of the paper bock) gives a foil 
account of the proceedings in arbitration. 
At page 41 he is said to have stated fcba 
“After the execution of Exhibit P. A I use 
to go to the arbitrators when they starte 
going through the aooounts. I made up 
the whole aooounts and gave it to J 8 
arbitrators. They looked through 8 
aooounts but gave no award, as Mubamtna 
Din and Shahab-ud-Din asked them 
postpone their decision till after the case 
brought by Nur Din in respect . of 
same Khata was deoided.” In his cross- 
examination he made a fuller statemen 
as to how the aooounts were prepared / 
the Mukhtars appointed by the parties an 
how they were checked and examined uy 

the arbitrators. This being the nost ijj* 
portant point in this case, we give ( * 
portion of the statement in ezteneo:— JJ 
saw and went through the aooounts into 
house in the oity already referred to- 
There were about fifteen or twenty booM- 
They were given to us by Muhammad i 
and Shahab-ud-Din. Qutab Din al soused 

to look through the accounts • 

This was after the execution of Rxuid 

(6) 8 B. L. E. 128. 

(I 867/2 Q. B. 367; 8 B. & S. 100j 36 L. J. Q- & 
97; 16 L. T. 566; 15 W. E. M3, 
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P. A, and Exhibit P.3. Some of the 
aooounts plaintiffs had at home and some 
were in*Eaoberi. We got them from here. 
All these books were in the oity home 
when we went there. I had not met the 
arbitrators up to the time 1 went to 
the house. We were looking through the 
aaoounta for 3| or 4 months. During 
this time the arbitrators used to oome 
to see us here. Ilam Din used to oome 
every seoond or third day and Ali Ahmad 
onoe a week. We prepared the aooounts 
at the instanoe of the arbitrators. Part 
of the aooounts were prepared by Qitab 
Din and part by me. We gave these 
aooounts over to the arbitrators. They had 
some to the house and I gave them to 
them there. The statements in Exhibit 
P. 8 were recorded by the arbitrators in 
the oity house. Ilam Din recorded the 
statement. The aooounts shown m9, Ex- 
hibit P. 10, were prepared by me. These 
are not all the aooounts prepared by me. 
These aooounts were prepared by me in 1903, 
These aooounts are only a part of the aooounts 
prepared by me. These aooounts were pre- 
pared by me after the perusal of the books. 
The arbitrators struok out a number of items 
in the aooounts prepared by me and then 
asked me to prepare the aooounts from 
the items left by them. The aooounts 
Exhibit P. 10 were prepared before the 
statements in Exhibit P. 8 were recorded. 
Some of the aooounts were prepared in 
1914 also by myself and Qitab Din, These 
aooounts also comprised several pages. 
We made these aooounts over to the two 
arbitrators. I do not remember to which of 
the two arbitrators I made over the P. A 
* # * # The parties did not 

say anything re aooeptiog the aooounts as 
oorreot or not. Muhammad Din and Shahab- 
nd Din saw the aooounts prepared by Qitab 
Din and myself in 1903. They looked 
through the aooounts but did not objeot to 
any of the items therein. Freih aooouats 
were prepared in 1914 a3 a part of the 
aooounts had been left undone in 1903.” 

Thus it is olear from this evidence that 
the aooounts were fully gone into and 
oheoked. G-hulam Hussain was appointed 
a Mukhtar by the plaintiff Muhammad 
Din to aot and look after the arbitration 
proceedings before the arbitrators on his 

bdbalf. Qafcab Dio . (waq appoiqt^d by 


Shahab-ud-Din as his Mikhiar to oondaot the 
proo99iingj before tbs arbitrators. QiSib 
Din his also been eximiael ai a witieu 
in this oi9d. H? also his dasoribad the 
procedure as to tha preparation of the 
aooounts by the arbitrators. Aooording to 
him, the aooounts were gone into for 
about 3 or 3.J months by the arbitrators 
before the proceedings were postponed at 
the request of the parties to await the de- 
cision of the olaim of Nur Din. When 
the proceedings before the arbitrators were 
re commenced at the request of the parties, 
the aooounts were again gone into and 
oheoked. Ilam Dio, the arbitrator, has 
also given a full aooount of the procedure 
adopted by the arbitrators in deciding the 
oise referred to them. Aooording to his 
evidence Shahab-ud-Din appointed Qitab 
Din as bis Makhtar and Muhammad Din 
appointed Qizi Ghnlam Hussain as his 
Makhtar. Shahab-ud-Din exeouted Exhibit 
P.A in favour of Qitab Din. If Ilam 
Din is to b) balieved, tha interait of 
Shahab ud-Din was fully lookad after by 
hie Makhtar Qitab Din, and this is oorro* 
berated by Qitab Din himself. I(am Din 
first gave his evidenoe in Court on the 
3rd of Daoember 1915- He was again ex* 
aminsd on the ‘24th of January 1916, when 
he stated that Ali Ahraid, the other arbi* 
trator, used also to be present when the 
Kaohi aosounts used to ba prodaoad by 
the Makhtar before them. When the ar- 
bitration proceedings restarted in 1915, 
Ali Ahmad and be began comparing items 
in Exhibits P. 10 and P. 10 (a) with the 
Bihis of the parties. The examination of 
the books wa3 conducted in the preseuoe 
of the Makbtirs of tha parties in the 
biithik of ths plaintiffs iu tha Sadr. After 
going through the acooints thay ware satis* 
fioda3to the oorreotQ333 of tha ifcams ia 
Exhibits P. 10 and P. 10 (a) and thay sat 
together in the Sadr biithak and drew up 
tha arbitration award jointly. Afoar the 
award wi9 read, Ilam Din took it to his 
house to write it oat oa a stamps! papar. 
Dariog the preparation of the draft Ali 
Ahmad made oartain oorreotions with his 
own hand and so did Ilam Din. After 
writing it on a stampod papar at his 
own house 11am Din took it to Ati 
Ahmad for his approval and signature. 
Ali Ahmad compared the fair copy with 
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tbe origiral draft and prononneed it to be 
eorreet. Tbe fair copy was left with Ali 
Ahmad with the rest of the paper?, and 
tbe evidence of Ali Ahmad shows that 
after the institution of the suit he pro* 
duoed it in Court. In his statement made 
on the 7th of June 1915, Ali Ahmad totally 
denied having taken part in the examine* 
tion of tbe aooounts or having signed tbe 
award. When be was reminded that the 
fair copy of the award along with other 
papers had been handed over to him, he 
undertook to make a searoh for it at his 
house, An adjournment was granted (see 
order of Court printed at page 32 of the 
paper*bock) and he was again examined 
an the 10th of July 1915, He was then 
driven to admit that four or five months 
previously Ilam Din bad given him the 
award and the papers and told him to 
go through the accounts and sign the award 
after understanding them. Ham Din, be 
stated, left tbe award with the other papers 
with him. He checked the papers which 
were explained to him by Ilam Din. He 
could not say whether he put his signature 
on it then or not. He oould not remem- 
ber wbat was settled about the copying 
of the papers and oould not give any 
reasons why the papers were kept by 
him. As we have already remarked, Ali 
Ahmad apparently was inolinsd to be 
partial to the defendant and tried his 
best to defeat the claim of tbe plaintiffs. 
Even when compelled to admit the reference 
to, arbitration and the preparation of the 
award, he added the following words to 
bis statement of the 10th of July 1915: 
“ All the proceedings in the said papers 
were taken by Ilam Din. I only joined in 
giving the award. I took no part in the 
other papers. I signed tbe award after 
going through it and the papers. ” It is 
not very clear what he meant by saying 
'that “I took no part in the other papers.” 
One thing is, however, clear that he admit- 
ted the signing of the award. In his cross- 
examination be stated that he got the 
papers after a searoh ' 10 or 15 days ago ’ 
and that after be had found the paperp, 
Ilam Din again explained them to him at 
his request ‘ 10 or 15 days ago.’ To a 
(Question put in cross-examination by the 
Pleader for the defendant, he gave tbe 
following reply: “ I read tbe award again 


on that day. I did not sign tbe award 
after reading it 10 or 15 days ago.” This 
was clearly an admission that be bad 
signed the award previously, ». e. % about the 
time it was originally handed over to him 
by Ilam Din, The evidence disoussed 
above, in our opinion, sufficiently proves that 
both the arbitrators bad taken part in the 
examination of the aooounts and had con- 
jointly drawn up a draft of the award, 
which was subsequently faired out on ft 
stamped paper and was signed by them 
though not at the same time. The learned 
Subordinate Judge, in our opinion, was not 
right in holding that tbe arbitrators were 
guilty of misconduct and that they did not 
do their duty by acting together in decid- 
ing the dispute referred to them for arbi- 
tration. Tbe rulings Thawmiraju v. Bapx * 
raju (8) and fland R am v . Fa qir Ohand ($) » 
relied upon by the learned Suborbinate 
Judge, therefore, baye no bearing on this 
case. The main ground, however, upon 
which the learned Subordinate Judge 
appears to have held the award to be 
invalid was that it had not been signed 
on the same day and at the same place by 
both the arbitrators. This is not a valid 
ground for invalidating an award so far 
as the law of arbitration in this country 
is concerned. We have already referred to 
the authorities bearing on tbe question. 
In our opinion tbe lower Court was 
wrong in refusing to pass a decree in 
accordance with the award. 

We accordingly decree the appeal, set 
aside the deoision of the first Court, order 
the award to be filed in Court and pass 
a decree in accordance with tbe awftjd 
with costs to the successful plaintiff 
throughout. 

Appeal allotted. 

(S) 12 M. 113. 

(9) 7 A. 623; A. W. N. (1886) 139. 
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MUN8A RAM V. GANGA RAM. 

ALLAHABAD HIGH COURT. 

Litters Patent Appeal No. 33 of 1919. 

February 13, 1920. 

TresenU — Mr. Juetioe Tudball aud 
Mr. Juetioe Rafique. 

MUNSA RAM— Plaintiff— 
Appellant 
tenus 

GANGA RAM— Defendant- 
Respondent. 

Agra Tenancy Act (II of 1901 J, «. 10 — Agreement 
by ex-proprietor to pay rent in excess of rate fixed by 
section , whether enjorceable. 

An agreement by an ex-proprietor to pay rent at 
a rate in excess of the rate fixed by seotion 10 
of the Agra Tenancy Act, being contrary to the 
provisions of that section, is not enforceable, [p. 8P0, 
col. 1.] 

Letters Patent Appeal against tbe order of 
tbe Hon’ble Mr. Justice Knox, dated tbe 
21 st January 19*9, in Seoond Appeal 
No. 417 of 1917. 

Dr. 8 . N. Sen, for tbe Appellant. 

Mr. P. L. Banerjt , for the Respondent. 

JUDGMENT.— Tbe facts of this ease 
may be briefly stated as follows: — One 
Ganga Ram mortgaged his property on 
November the 27tb, 1896, to one Tika Ram. 
It was apparently a usufructuary mortgage, 
bcoause he took from Tika Ram a lease of 
hia sir lands agreeing to pay a rent of 
Rs. 60. Jn Deoember 1908 he sold his 
equity of redemption to Manea Ram, tbe 
present appellant, before up, aDd be then 
executed a kaluliyot which was registered, 
under which he continued to hold his sir 
lands at the rental of Rs. 60. His sir 
lands constituted two holdings; the rental 
of one was flxed at Rs. 12 and the rental 
of the other at Rs. 48. He dearly at 
that time was an ex-proprietary tenant but 
the Patwari, for reasons best known to 
himself, recorded him as a non occupancy 
tenant. In 19 1 3 Maosa Ram redeemed the 
mortgage and became full proprietor of the 
estate. He then brought a suit to ejeot 
Ganga Ram frem the holding the rent of 
whioh was Rs. 12. In that case they came 
to an agreement and filed a compromise. 
Under the compromise Manra Ram agreed 
that Ganga Ram should be reoorded us 
the ooedpanoy tenant of the land in both 
the holdings and Ganga Ram agreed that 
Jip ^vopld in future pay a rent of Rs. 70 


per year in lieu of Rs. 60, and on this 
agreement the ejectment suit was dismissed. 
Mansa Ram has now sued Ganga Ram for 
rent. The first Court dismissed the suit, 
holding that the agreement was not binding 
on Ganga Ram as it was contrary to the 
provisions of seotion 10 of tbe Tenancy 
Aot. The lower Appellate Court decreed 
the suit, holding that there was no reason 
why Ganga Bam should not be bound by 
his compromise. On second appeal to this 
Court the learned Judge who heard it, 
bold that the provisions of seotion 10 of 
the Tenancy Aot were mandatory and that 
Ganga Ram could not be allowed to oon- 
traot himself out of his rights under that 
seotion, as that would be clearly contrary 
to the policy of the Aot, and would make the 
provisions of section 10 entirely nugatory. 

Tbe plaintiff oomes here on appeal 
under the Letters Patent and his plea is 
that there is nothing on the record what- 
soever to show that the rent agreed to 
between Ganga Ram and Mansa Ram was 
a rent whioh was in exoess of that whioh 
would be fixable eo^ording to the provisions 
of seotion 10 of the Tenancy Aot. The 
learned Judge of this Court placed relianoe 
on the ruling in the case of Pirag v. Sttal 
Pershad (1). The learned Vakil for the appel- 
lant does not seek to go outside that decision. 
He points to the fact that in that oase 
tbe rate of rent agreed upon was Rs. 8 
per bioha, whereas the fair rate of rent 
under seotion 10 of the Aot would have 
been R*. 3 110. In the present oase, how- 
ever, the defendant clearly raised the plea 
that the agreement was not binding on 
him and was oontrary to law. If tbe rate 
of rent agreed upon between the parties 
had been less than that fixable under 
seotion 10 of the Aot, the plaintiff not only 
would, but ought to have replied to the 
defence by pointing out that the rent agreed 
upon was less than the statutory rent, or 
at least not in excess of it. This he did 
not do, Dor did he raise this question of 
fact either in the Court of first instance 
or in the lower Appellate Court, We 
think it is too late for him to raise it now, 
and that the oase must be decided on the 
assumption that the rent agreed upon 
between the parties was in exoess of the 

(1) 22 Ind. S65; 36 A* 166; 12 A* L« J. 136* 
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statutory rent. This beiog so, in view of 
the roling of this Coart, the suit was pro* 
perly dismissed. This appsal mast fail and 
we dismiss it with oosts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 100 of 1916, 
January 2, 1919. 

Present: — Mr. Stuart, J. C. t and 
Pandit Kanbaiya Lai, A. J. C. 

Babu NARAIN SINGH and oihers- 
Plainti ffs — Appellants 
t ersus 

Thi DEPUTY COMMISSIONER of 
PARTABGARH, as MANAGER, COURT 

of WARDS, KALAKANKAR ESTATE 
— Defendant — Respondent. 

Procedure — Witnesses, failure of, to attend— Non- 
service of summons — Adjournment —Duty of Court. 

The parties to a suit are entitled to a reasonable 
opportunity to produce evidence in support of their 
respective oases. 

Where, owing to the intervention of the Court’s 
vacation, witnesses named by a perty could not 
be served and were not in attendance: 

Held, that the Court ought to have granted an 
adjournment for securing the attendance of the 
witnesses. 

Appeal from the deoree of the Subordinate 
Judge,' Lucknow (Tahsil Mohanlalganj), 
dated 20th May 1916, 

The Hon’ble Syed Wazir Hasan , Mr. J. N. 
Ohak and Syed Ali Mohammad, for the Appel* 
lants. 

Rai N . N . Ohoshal and Mr. L. M. Banerji , 
for the Respondent, 

JUDGMENT. — In this case certain issues 
were remitted by our order of the 16th of 
August 1918. To the findings submitted by 
the learned Subordinate Judge on those 
issues both the parties have taken objections. 
One of the objeotions urged on behalf of the 
plaintiffs*appellan^ is that the Court below 
erred in not allowing them a reasonable 
opportunity to produoe their evidence. 

It appears that an application was made 
by the plaiotiffsappellants on the 12th 
September .1918 for the summoning of nine 


witnesses, six of whom lived in the district 
Partabgarh and three in the distri®* 
of Allahabad. The date fixed for hearing 
was the 19th October 1918. Owing to the 
intervention of the vaoation the summonses 
could not be served and the witnesses whom the 
plaintiffs- appellants wanted to produos were 
not in attendance. The learned Subordinate 
Judge refused to grant an adjournment, 
but we do not consider that his order can 
be sustained. , The document in reference 
to which the plaintiffs-appellants wanted to 
tender evidence was old, and they naturally 
needed some time to find out what witnesses 
were available or should be summoned. 
But for the intervention of the vaoation 
there would have been enough time to 
serve the witnesses. An opportunity should 
therefore, be given to the plaintiffs*appellants 
to produoe those witnesses now. 

We direot the Court below accordingly to 
give an opportunity to the plaintiffs appel- 
lants to produoe the witnesses mentioned in 
their application of the 12th September 
1918, and to send the evidence of those 
witnesses or of such of them as they wish 
to produoe* after it has been duly record- 
ed, to this Court within two months from 
this date. 

Cause remanded. 


PATNA HIGH COURT. 

Miscellaneous Civil Appeal No. 228 

of 1918. 

August 8, 1919. 

Present: — Mr. Justice Atkinson and 
Mr. Justice Adami. 

IMAMUDDIN KHAN— Judgment* 

Da btob — Appellant 
versus 

BINDAB ASINI PRASAD— Decrii- 
Holder — Rjspondest. 

Civil Procedure Code (Act V of 1903;, O. XXI, r. 2 
(3) — Adjustment of decree not certified —Executing 
Court, jurisdiction of, to tike cognisance of adjustment. 

The provi3ioa3 of clarne (3 ) of Order XX t, rule 
2, of the Civil Procedure Cods are imperative, and no 
executing Court cun tike cogaizancj of an adjust- 
ment of aay decree which is net oertiSed in accerd- 
anee with the previsions of the ruleabeva cited. Cp* 
893, col. J.] 



INDIAN OASES. 


891 


Vol. LV] 

1HAUUDDIM KHAN V. BINDABA81NI PHA8AD. 

Appeal against order passed by the 
Sob Judge, Muzaffarpur, dated the 3rd 

Aogost 1918. 

Mr. Fumendu Narayan Sinha , Rai 
Tribhuvan Nath Sahai and Mr. Nxtax Ohandra 
Ghosh, for tbe Appellant. 

Messrs. Kulwant Sahay and Harnarayan 
Prasad for Mr. Raghunath Singh, for tbe 
Respondent. 

JUDGMENT. — This misoellaneons appeal 
oomes before os from tbe order of the 
learned Subordinate Judge of Mozaffarpur, 
dated tbe 3rd August 1918. 

The judgment-debtor, who is the appel- 
lant before up, instituted a suit claiming a 
certain declaration with referenie to the 
title of a certain property. The snit came 
on for hearing and was disposed of, the 
suit instituted by tbe judgment debtor, who 
was the plaintiff in the original suit, being 
dismissed. 

From the order of dismissal the plaintiff 
in the original suit appealed to this Court, 
and this Court also dismissed the plaintiff’s 
suit. 

The plaintiff then expressed his intention 
of prooeediug by way of appeal to the Privy 
Counoil, and filed an application for leave to 
appeal to the Privy Council in this Court. 

The plaintiff alleges that the decree- 
holder, who was tbe defendant in the origi- 
nal suit, agreed to compromise the suit 
with the plaintiff on the basis that he, the 
defendant, would not exeonte the decree for 
oosts, which had been awarded to him, on 
oundition that the plaintiff would withdraw 
his application for leave to appeal to the 
Privy Council. 

The agreement alleged by tbe plaintiff 
was supposed to have been made in the 
month of May 1917. The agresment, which 
it is alleged was arrived at between the 
plaintiff and the defendant in tbe original 
suit, was to be an adjustment or settle- 
ment of the rights of the defendant under 
the decree for costs, which he obtained when 
the plaintiff’s suit was dismissed. Let 
there be no doubt about thi9, because it is 
the foundation of the case so far as . the 
question of faot is concerned. The plaintiff 
now asserts that the compromise agreed 
upon in the month of May i9l7 with the 
defendant with regard to the execution of 
the decree for costs was on the tenns that 
bp (the plaintiff) shoald giv up his right 


to pursue his application for leave to 
appeal to the Privy Council that was 
pending in this Court. In the evidence of 
the plaintiff, whioh was given before the 
learned Subordinate Judge, the pliintiff 
swears positively that in faot he withdrew 
his faid application for leave to app9al to 
the Privy Counoil on the faith of the alleged 
agreement made between him and the 
defendant. 

So far from this version of the making 
of the alleged agreement being true, it 
would appear that in the month of August 
1917 this Court adjudicated upon the plaint- 
iff’s application for leave to appeal to the 
Privy Council, whioh application was rejected 
by the learned Chief Justice and Mr. 
Justice Chapman. Therefore, so far as 
I can see with rrg ird to the question of 
facts, the plaintiffs did not accept the 
terms offered by the defendant by with- 
drawing his application for leave to appeal, 
because he pursued his remedy in this 
Court and was defeated in respeot of it. 

The plaintiff endeavours now to extri- 
cate himself from the difiioult position 
in whioh hi is placed, relative to the 
existence of the alleged oontraot, by 
averring that the oontraot that was made 
was referable, not to the application for 
leave tc appeal to the Privy Counoil 
pending in this Court at the date when 
the oontraot is alleged to have been made, 
but with regard to an application for 
special leaie to appeal to be made to tbe 
Board of the Privy Council itself whioh 
had not even then been instituted. If the 
evidence given by the plaintiff be deserving 
of any oredeno?, I do not think that this 
attempt to give it an appearance of reality 
oan be accepted a9 legitimate, fair or 
honest. We hold, as a question of faot, 
that no such oontraot or agreement as is 
alleged by the plaintiff was ever made by 
the plaintiff with the defendant in adjustment 
or settlement of the decree for oosts award- 
ed to the defendant. Let ns, however, 
a~surae that the oontraot alleged by the 
plaintiff was made in faot, for the purpose 
of oosidering the law applicable to the 
facts of this appeal acting on the assumption 

stated. 

The decree-holder, ignoring the agree- 
ment asserted by tbe plaintiff, proceeded 
to ezeQute bis decree for costs, amounting 



INDIAN OASES. 


[1920 


892 

JMAMUDDIN KHAN V. BINDABA8INI PRASAD. 

to the earn of Rs. 1,400. In exeontion 
proceedings instituted in respect of suoh 
deoree the plaintiff intervened and claimed 
to have the execution proceedings stayed, 
on the ground that the deoree for oosts 
had been adjusted between the plaintiff and 
the defendant in the original suit. The 
learned Subordinate Judge oame to the 
conclusion that as no adjustment of the 
deoree for oosts had been certified or record- 
ed in the manner provided by Order XXI, 
rule 2, of the Civil Procedure Code, he 
was powerless to give effeot to the terms 
of the alleged adjustment of the deoree for 
oosts, and by his order dated the 3rd 
August 1918 he directed that the execution 
proceedings already instituted should 
prooeed. 

From that order the judgment-debtcr has 
appealed to this Court: and the contention 
put forward on his behalf before u°, by the 
learned Vakil who appears for him, is that, 
inasmuoh as the question in issue between 
himself and the deoree-holder is one 
touohiDg and concerning the discharge, 
satisfaction and execution of a decree, 
therefore, he is entitled to assert his 
right under the provisions of section 47 of 
the Civil Procedure Code by an independ- 
ent proceeding in exeontion to enforce 
the alleged agreement, or otherwise to 
challenge the validity of the exeontion 
proceedings on the ground of fraud, irrespec- 
tive of the provisions of Order XXI, rule 2, 
of the Civil Procedure Code; and reliance 
is plaoed in support of this argument on 
several authorities: Bairagula v. Bapanna 
(1), Bamayyar v. Ramayyar (2), 
Prasanno Kumar Sanyal v. Kali Das 
Sanyal (3), Deno Bundhu Nandi v. 
Bari Maty Dasee (4). Perhaps of the 

oases oited by Mr. P. N. Sinha in support 
of his argument the case of Deno Bundhu 
Nandi v. Hari Maty Dassee (4) is most 
opposite to the facts of this oase. 

However, the more modern line of 
authority prevailing in all High Courts in 
India, in my opinion, completely disregards 
the ruliDg in Deno Bundhu Nandi v. 
Hari Maty Dasee (4) as beiDg a binding 

(1) 16 M. 302; 2 M.L. J. 112. 

(2) 21 M. 366. 

(8) 19 C. 683; 19 1. A. 60; 6 Sar. P. 0. J. 209 (P. 0.) 

(4) 81 0. 480; 8 C. W, N. 396, 


authority for the proposition whioh is now 
contended for before us. 

On the other band, the deoree-holder con- 
tends that if the adjustment of the deoree 
is not certified and recorded in accordance 
with the provisions of Order XXI, rule 2, 
of the Code of Civil Procedure then no exe- 
cution Code can possibly, in the execution 
of such deoree, take notice of an adjustment 
for the purpose of restricting or limiting 
the rights of the party entitled to execute 
such decree, even if there be fraud on 
the part of the deoree-holder in failing to 
have the adjustment duly certified and re- 
corded. 

Mr. Justice Mookerjee in Biroo Qorain 
v. Musammat Jaimurat Kuer (5) lays 
down as a proposition of law that 

“it is not open to the Court of execu- 
tion to enquire into the fact of a payment 
or adjustment of a decree whioh has not 
been certified or recorded as provided 
in clause (1) of rule 2 of Order XXI of 
the Code of Civil Procedure, even when 
the conduct of the deoree-holder is alleged 
to have been fraudulent.” 

In the present oase Mr. P. N. Sinha 
has suggested that there was frand on 
the part of the deoree-holder in attempt- 
ing to execute the deoree in violation 
of the terms of the alleged arrange- 
ment or agreement come to between the 
plaintiff and defendant and whereby, it 
is contended, the deoree was adjusted. No 
suggestion, however, is made that the alleged 
oontraot, if made, was procured by any 
fraud. All at best that oan be alleged by 
the plaintiff is that the deoree-holder frau- 
dulently failed to have the alleged adjust- 
ment certified and recorded. In my opinion 
if the deoree bolder did fail to have the 

adjustment certified and recorded in accord- 
ance with the provisions cf clause (0» 
rule 2, cf Order XXI, that would not be 
in any sense be a fraudulent act on his 
part whioh would give the judgment- 
debtor any right by action or otherwise 
to relief beoause by rule 2, danse (2), 
of the same Order, the same right is con- 
ferred on a judgment-debtor to have the 
adjustment arrived at between him and 
his deoree-holder certified and reoorded 
in accordance with the provisions of Order 

(6) 13 Ind Cas. 6?j 16 C. W. N. 923,160. L. J. 17 1 2 3 4 
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XXI. If the judgment-debtor desires to 
pfot-eot himself, it is open to him to have 
the adjustment certified and reoorded in 
the sam way as the deoree-holder may 
do under the provisions of rule 2, olause 
(1). One thing is certain, clause (3) of 
rule 2 of Order XXI prohibits any exeoutiDg 

Court from entertaining directly or indirect- 
ly an uncertified or unrecorded adjustment 
of a decree. Mr, Justioe Woodroffe and 
Mr. Justice Mulliok, as Judges of the 
Caloutta High Court, followed the line of 
reasoning expreseed by Mr. JustioeMakerjee in 
the case to which I have already referred and 
the ruling will be found in Golam Mujahar 
Ohotcdhery v. Goloke Oharan Bass (6), and 
the ratio decidendi of these two cases 
applies, in my opinion, directly to the faots 
of this particular case. In addition, the 
aforesaid rulings cited above have, in more 
recent times by more modern authority been 
sanctioned and approved, t it , Jogendra 
Prasad Mitra v. Asutosh Qoswami (7), 
and in this Court a ruling will be found 
reported as Musammat Sukhdei Kumri v. 
Mahamaya Prasad Singh (&), where the 
same point, as here, appears to have been 
taken, and their Lordships of this Court 
laid down that the provisions of olause (3) 
of Order XXI, rule 2, were imperative in 
their terms and that no executing Court 
could take cognizance of an adjustment of 
any deoiee, whioh was not certified in accord- 
ance with the provisions of Order XXI of 
the Civil Procedure Code. Likewise modern 
authority in the Madras High Court also 
appears to have modified the views originally 
expreseed io the rulings in Bairagula v. 
Bapanna (1) and Ramaygar v. Ramayyar 
(2). In the more modern rulings in Gana • 
pathi Ayyar v. Chenga Reddi (9) aQ d 
Badrudeen v. Gulam Moideen (10) it 
will be found that the tendency in that Court 
too is to lean in favour of the views express- 
ed in the Calcutta High Court, which have 
been eanotioned by many of the Judges of 
that Court in accordance with the opinion 
expressed by Mr. Justioe Mukerjee. 


(8; 25 Ind. Cas. 894. 

(7) 87 Ind. Cas. 739; 24 C. L. J. 462. 

(8) 49 Ind. Cas. 765. 

(8) 29 M. 312: 16 M L. J. 33. 

CIO) 12 Ind. Cas. 582; 36 M. 357; 10 M. L. T. 396; 
(1911) 2 M. W. N. 473; 27 M. L. J. 641. 
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Accordingly, we are of opinion that in 
this miscellaneous appeal, in point of law, 
the learned Subordinate Judge was right 
in ignoring the adjustment relied upon by 
the judgment-debtor in support of his applica- 
tion to stay the execution proceeding on the 
ground that the adjustment of the decree 
had not been certified or recorded in accord- 
ance with the provisions of Order XXf, and 
accordingly we dismiss this appeal with 
cos! s. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 291 op 1918. 

January 5, 1920. 

Present: — Mr. Lindsay, J. C. 
Thakurain SRI RAJ KUNWAR 
— Dependant — Appellant 

versus 

GANGA PRASAD and others— Plaintipps 

— Respondents. 

Declaratory suit — Cause of action, accrual oj — 
Limitation , starting point of. 

In 1868 fifteen persons obtained a decree from the 
Settlement Court declaring them to be under-pro- 
priotors of certain groves A number of these 
decree-holders died without issue and their only 
survivors and representatives wore the present 
plaintiffs. In 188>, without their knowledge, the 
ialukdar was himself recorded in the revenue papers 
as the owner of certain portions of this property. 
In 1912 the plaintiffs became awaro of the entry and 
applied for its correction, but their application was 
refused. In 1917 they brought tho present suit to 
obtain a declaration that they were the under-pro- 
prietors of the property in question and obtained a 
decree. In second appeal it, was contended that the suit 
was barred by limitation, as no cause of action had 
accrued within six years of the date of institution 
of the suit, that the right to sue accrued in 1885, as 
it was the entry in favour of the talukdar which 
gave the cause of action, and that having failed to 
avail themselves of the cause of action which then 
accrued to them, tho plaintiffs could not now bring 
the present suit in 1917: 

Held, that the suit was not barred by limitation, 
as whatever cause of action might have arisen in 
1895, a fresh cause of action accrued in 1912, and 
that by failing to bring a suit within six years from 
1985, the plaintiffs were not liable to incur the 
penalty of having a subsequent declaratory suit 
dismissed, as a party is not obliged to come int 
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Court and seek for a dsclaration of his titl« merely 
because some casual denial of his title is made - a 
denial which in no way affects him in the enjoyment 
of his rights of property, [p. b95, col 1.] 

Second appeal from the deoree of the Addi- 
tional Judge, Lucknow, dafed Sth April 1918, 
confirming that of the Probationary Munsif, 
Lucknow, dated the 27th November 1917. 

Babu Biaheshwar Nath Srivastava , for the 
Appellant. 

Mr. A. P, Sen, for the Respondents. 

JUDGMENT. — The only question whioh 
I have to oonsider in this second appeal is 
a question of limitation. The point is 
whether cr not the plaintiffs, who brought 
this suit for declaration, were able to 
show a cause of action accruing to them 
within six years from the date upon whioh 
the suit wa9 brought. The plaint, it may 
be mentioned, was filed in the month of 
May 1917. The purpose of the suit was 
the obtaining of a declaration that the 
plaintiffs were under-proprietors of three 
plots N 09 . 137, 568 and 569. Se far as 
plot No. 137 is concerned, there is no 
longer any dispute. The learned Counsel 
for the appellant has admitted that he is 
not in a position to contest the judgment 
of the Court below regarding this plot. 
The other two plots Nos. 568 and 569, 
whioh are described in the proceedings as 
a grove-plot of old fallow, are still in 
dispute. 

The plaintiffs’ case was that in the year 
1869 fifteen persons obtained a deoree 
from the Settlement Court declaring them 
to be under- proprietors of oertain grove3 
measuring some 23 bighaa in area. This 
area comprised the plots whioh are now in 
dispute. By the year 1885 a number of 
these deoree- holders had died without issue 
and the present plaintiffs, four in number, 
were the only survivors of the deoree- 
holders and their representatives. 

In the year 1 885 the taluqdar, in some 
way or other whioh is not apparent, got an 
entry made in bis favour in the revenue 
registers declaring him to be the owuer 
of a certain portion of this under proprie- 
tary property on the ground that the previ* 
ous owners had died and left no issue. 
Aooording tc what is set out in the plaint, 
this entry was made without the knowledge 
of the present plaintiffs; and I may note 
here at once that the learned Judge of the 


Court below has recorded his opinion that 
this was probably the crse. In the year 
1 '•-* 1 2, aooording to the allegations in the 
plaint, the plaintiffs became aware that 
this entry had been made in the revenue 
papers. It is said in paragraph 4 of the 
plaint that the Girdawar Kanungo made 
a report to the authorities regarding the 
entry and that having obtained information 
regarding this report, the plaintiffs applied 
for correction of the khewat. Their ap- 
plioaion was refused both in the Revenue 
Court of first instance and in successive 
Courts of Appeal, and it is the refusal of the 
Revenue Courts to correct the entry in the 
interests of the plaintiffs whioh is set upas the 
oause of action for this declaratory suit. Both 
the Courts below have given the plaintiffs a 
decree. It was argued there, as here, that 
there wa9 no oause of aotion for the present 
declaratory suit aooruing to the plaintiffs 
within six years of the date on whioh the 
Buit was brought. 

Limitation for declaratory suits is prescrib- 
ed by Article 120 of the First Schedule 
to the Limitation Act. The period is six 
years to run from the date upon whioh 
the right to sue accrues. It is argued 
here by the learned Advocate for the ap- 
pellant that the right of thess plaintiffs to 
sue aoorued in the year 1885, that it was 
the entry made in favcur of the taluqlar 
in that year by the Revenue Courts whioh 
gave the plaintiffs a oause of aotion for a 
declaratory suit and that having failed to 
avail themselves of the oause of action 
whioh then aoorued to them, they are not 
now in a position to bring this sait in the 
year 1917. With regard to what took 
place in the year 1912, when the Revenue 
Courts refused to oorreot the khewat for 
the benefit of the plaintiffs, the argument 
is that this was only a continuation of the 
previous cause of aotion whioh oame into 
existence in the year 1885. The learned 
Judge of the Court below, however, was 
not moved by this argument and was 
clearly of opinion that whatever cause of 
aotion might have arisen to the plaintiffs 
in the year 1885, there nevertheless was a 
fresh oause of action aooruing in the year 
1912, and so the present suit was within 
limitation. In my opinion this finding of 
the learned District Judge is quite correct. 

It is necessary here to refer to the facts 
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whioh have been found and whioh are no 
longer in controversy. The plaintiff* in 
this suit are legal representatives of the 
fifteen persons who obtained the deoree for 
under- proprietary rights in the year lb69. 
Farther it is held by both the Coarts that 
from that time down to the present these 
plaintiffs have been in possession of the 
plots in dispute. That finding of faot has 
plenty of evidence to support it and oanaot 
he disputed here 

In this state of affairs how is it possible 
to say that the plaintiffs were under any 
obligation to bring a declaratory suit in 
the year 1885, even if we assume for the 
moment that they were aware of the faot 
that an entry unfavourable to them and 
favourable to the talukdar had been made 
in the revenue registers? We have it that, 
entry or no entry, their possession continued 
in the same way and that no attempt was 
ever made to interfere with that possession. 
This being so, even if the plaintiffs were 
aware of this entry of 1885, they oould 
afford to ignore it. A man is not obliged 
to rush into Court and seek for a declara- 
tion of hi3 title merely because some 
casual denial of bis title is made — 
a denial whioh in no way affects him in 
the enjoyment of his rights of property. 
The plaintiffs might, of course, have availed 
themselves of a cause of aotion arising in 1885, 
if they had been so minded to and if, of course, 
they were aware that the entry had been 
made ; but they were certainly under no 
obligation to do 60 ; and by failing to bring 
a suit within six years from the year *885 
they are not liable to incur the penalty of 
having a subsequent declaratory suit dismiss- 
ed. We have it, therefore, that ip the year 
1912, these plaintiffs were in possession when 
oiroumstances arose whioh rendered it, as 
they thought, advisable for them to apply 
to the Revenue Court to have their title 
as under proprietors recognised and establish- 
ed. They had against them an entry in 
the mutation record — an entry, be it observ- 
ed, whioh oould not by itBelf confer any 
title on the talukdar. The Revenue Courts 
refused to disturb the entry and this refusal 
has neoessarily oast a cloud upon the plaint- 
iffs* title. This being so, it seems to me 
impossible to argue that they had not a 
right to bring the present suit for the pur- 
pose of having that oloud removed. The 


suit was brought within the legal period 
of limitation and consequently this plea that 
it was barred by limitation must fail. This 
is the only point for decision in the oase 
and I decide it against the appellant, with 
the result that the appeal fails and is dis- 
missed with oosts to the respondents. 

Appeal dismissed. 


LAHORE HIGH COURT. 

CiVIL RrVISIOK PxTiTION No. 539 of 1919. 

Maroh 27, 1920. 

Present : — Mr. Chevis, Acting Chief Justice. 

TARA CHAND— Decree- Holder — 

Petitioner 

versus 

RAJ KISHORE — Objector and GOPAL 
KISHErt — Judgment Debtor — 
Respondents. 

Civil Procediuc Code (Act V of 1908^, O. XXI, r. 
68, scope of— Execution of decree — Decree for sale of 
property — Court , whether can entertain objections. 

Where the decree in a mortgage suit is one for 
sale of the property and no attachment is necessary, 
Order XX I, rule 68, of the Civil Procedure Code 
does not apply and the executing Court has no 
jurisdiction to entertain objections, [p. 890, col. 1.") 

Petition, under section d.4 of Act VI of 
1918, for revision of the order of the Sub- 
ordinate Judge, 2nd Class, Delhi, dated the 
14th April 1919. 

Lala Moti Sagar , R. S., for the Petitioner. 

Lalas Sardha Ram and Baltoant Ram t for 
the Respondents. 

JUDGMENT. — The house in question 
belonged to Gopal Kishen and Har Kishen, 
who first mortgaged 4 th of it to Tara Chand. 
They then mortgaged the whole house to 
Sri Ram, who sued and got a preliminary 
deoree on 7th Judo 1917 and a final 
deoree on 22nd November 1917. Tara 
Chand was made a party to that suit. 
In execution of decree the house was sold to 
Raj Kishore on 12th July 1918 for Rs. 5,900 
and of this sum Rs. 1,605-5-9 were handed over 
to Tara Chand. 

Tara Chand lodged his suit on 13th Ootober 
1917, get a preliminary deoree on 22nd 
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November 1917 and a final decree for 
Rs. 2,090 7-6 on let August 1918. Now Tara 
Chand wants to re-sell the house in 
execution of his decree, and Raj Kishore 
objects. The objections have been allowed 
by the learned Subordinate Judge. Tara Ohand 
applies to this Court for revision, and on 
his behalf it is urged that in euoh oases 
where the decree is one for sale of the 
property and no attachment is neoessary, 
Order XXI, rule 58, does not apply, and 
the executing Court has no jurisdiction to 
entertain objections. This appears quite 
oorreot. The following are dear authorities 
on the ooint, Deefholts v. Peters (0, Bari 
Mohan 'Dalai v. Lichmi Ohani (2) and Batin 

Lily. Bala Fershad (3). 

It is pointed out for the respondent that 
Veef holts v. Peters (1) has been distinguished 
in Krishnam v. Ohadayin Kutti Haji(4 > ). That 
ie true, but it was in no way overruled or 
dissented from. The facta in Krishnam 
v. Ohadayan Kutti Haji (4) are quite 
different and so are distinguishable both 

from the present case and from the Caloutta 
oase. 

For the respondent it is urged that he is 
the representative of the judgment-debtors, 
and so the oase oomes under section 47 
of the Code. Bat I fail to see how the 
respondent can olaim to be the represen- 
tative of the judgm3nt debtors in this suit 
merely beoause he , has bought the house 
in execution of the decree passed in another 

suit. . . 

Then it is urged that justice has been 

done and 1 should not interfere on revision. 

All I can say is that Tara Chand has 

not yet succeeded in realizing his deoree in 

full and that the real merits of the case 

will probably bs fonght out in a regular suit 

wbioh will now he brought by either ons 

side or the other and that I am not prepared 

to judge that suit in advance. 

I aooept this application and set aside the 

order of the Subordinate Judge allowing the 

objections. 

The respondents will pay oosts in this 
Court, 

Application accepted. 

(1) 14 C. 631. 

(2) 18 Ind. Cas. 216. 

( 3 ) 44Indi Cas.986;68 P. R. 1918; 23 P. W. B. 
• 1918; 113 P. L. R. 1918, 

(4) 17 M. 17. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 100 of 1916. 

April 4, 1919. 

Present: — Mr. Stuart, J. C., and 
Pandit Kanhaiya Lai, A. J. C. 

Babu NARAIN SINGH and others— 
Plaintiffs — Appellants 
versus 

The DEPUTY COMMISSIONER of 
PARTABGARH, as MANAGER, COURT 
of WARDS, KALAKANKAR ESTATE — 
Defendant— Respondent. 

0*dh Estates Act (1 of 1869;, ss. 13, 16— Transfer 
of property by gift or Will — Registration and attestation, 
whether necessary — Deed merging in decree, effect of — 
Evidence Act ( I of 187 2), s. 90— Presumption as to 
ancient document, rebuttal of — procedure— Full pro- 
prietary title , transfer of — Succession, fetter as to, 
effect of —Evidence produced and proved in trial Court 
but not pressed— Plea, whether can be raised in appeal 
— Custom, proof of. 


Under section 13 of the Oudh Estates Act a 
transfer of property, whether by gift or Will, to be 
effective, must be registered and attested; the fact 
that the document evidencing the transaction 
became merged in a decree in a suit to which the 
transferee was not a party, would not make any 
difference [p. 905, col. J.] 

Although section 90 of the Evidence Act enables 
a Court to presume the genuineness of a document 
thirty years old, it is due to the party against whom 
the document is produced to be afforded an oppor- 
tunity of rebutting the presumption, and if this is 
done, the party producing the document is entitled 
to an opportunity of proving fully the deaths of the 
witnesses or of producing the attesting witnesses, in 
which case there would be no necessity to apply 
the presumption, [p 906, col. 2; p. 907, col. 1.] 

When a person having a right to make a trans- 
fer transfers full proprietary title, the enjoyment 
of which is subject to the life-estate of a certain 
person and endeavours to fetter the succession to 
the estate, effect must be given to the transfer o 
full proprietary title, and the attempt to fetter the 
succession should be ignored, [p. 910, col. 2.] 

Where in support of his title a party has a 
valuable piece of evidence which ho produced an 
proved before the lower Court, the fact that he 
omitted to lay due stress upon it in the Court, won! 
not prevent him from advancing a plea based on 
that evidence in appeal, [p. 919, col 2.] 

Where a transfer by gift falls under the pro- 
visions of sections 13 and 15 of the Oudh ® 

Act, the rights of the transferee are governed y 
the personal law, as modified by custom, if any, 
which he is subject and not by any custom o 
succession prevailing in the taluka, and the p - 
perty becomes his self-acquired property w “ ,cn » 
the event of his dying intestate, wonld descend under 

the rules of his personal law. [p 918, col *. J - 

Where it is sought to establish the ena n . 
a special custom of succession in a particular j 
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the fact that there is an abundance of evidence that 
proves that the custom prevails in other families 
in the tribe, would not be of any avail, [p. 916, col. l.J 

First appeal from the decree of the 
Subordinate Judge, Lucknow, (Tahsil Mohan- 
lalganj), dated the 20th May 1916. 

The Hon’ble Syed Waiir Hasan, Mr. J. N. 
Ohak and Syed Ali Mohammad , for the 
Appellants. 

Rai N. N. Ohoshal and Mr. L. M, Banerji, 
for the Respondent. 

JUDGMENT.— This appeal relates to the 
succession to the Taluka of Rampur Kai- 
thaula in the Patabgarh Distriot. The follow- 
ing pedigree shows the relationships of the 
parties : — 

HANWANT SINGH 
(Died 80th June 1881.) 


Partab Singh 
(died, 1266 P.) 
==M. Dirgaj Kunwar 
(died 1882) 


Laohhman Sin’gli 
(died iBtJuly 1898) 


MA&AIir SINGH 0. DEPUTT COMMISSIONER, PARTABGARH. 

Rampal Singh and his son Laohman Singh, 
Hanwant SiDgh on 2nd April 1859 executed 
what purported to be a deed of gift of the 
whole estate (with the exception of sir 
villages) in favour of Rampal Singh, then 
a child ; and Rampal Singh’s name was 
entered on the revenue registers by an 
order dated 19th January 1860. Hanwant 
SiDgh, however, remained in possession and 
managed the estate. On 5th Ootober 1864, 
Rampal Singh, who was then about 15 
years cf age, Rased a portion of the estate 
oalled Kalakankar to Hanwant Singh for 
his life rent free; and the remaining por- 
tion of the estate called Dharupur was 
placed under the management of Rampal 

Singh. . . 

" When Rampal Singh attained majority, 

disputes arose between him and Hanwant 
SiDgh, whioh eventually on 4th Ootober 
1867, they agreed to refer to arbitration; 
and in the arbitration proceedings Dharu- 
pur was also awarded to Hanwant Singh, 
who was direoted to make an allowance to 
Rampal SiDgh for his maintenance. On 
24th January 1869, Rampal Singh leased 
six more villages to Hanwant Singh for 
life, rent free, and the Dharupur portion 
of the estate wa* placed under the manage- 
ment of the Deputy Commissioner. Dispute* 
continued between Hanwant SiDgh and Ram- 
pal Singh, and a suit was in 1871 brought 
by the former against the latter in the Court 
of the Deputy Commissioner of Sultanpur for 
a declaration that, notwithstanding the deed 
of gift, dated 2nd April 1859, he (Hanwant 
Singh) was the absolute proprietor of the 
whole Taluq. This suit was compromised 
on 1st September 1871, the deed of com* 
promise providing that Rampal SiDgh 
should hold the Dharupur portion of the 
estate for life with remainder to his mother 
Dirgaj Kunwar (widow of Partab ttingh), 
with remainder to Hanwant Singh; that 
Hanwant Singh should hold the Kalakan- 
kar portion of the estate for his life with 
remainder to Rampal Singh for life, with 
remainder to Dirgaj Kunwar for life; and that 
the ultimate remainder to both estates on the 
deaths of Hanwant Singh, Rampal SiDgh and 
Dirgaj Kunwar should be to Lachman Singh 
and his heirs. A petition was presented 
to the Court praying that the suit might 
be disposed of in accordance with the com. 

promise, and, on 7th September 1871, unde? 


, f 1 

Rampal Singh Ram Prasad Singh Narain Singh 
(died 2*th (died 18(H) (Plaintiff). 

February 1909). 


Ram Ghulam Singh Ramdin Singh. Ramadhin Singh, 
or Ramesh Singh 
(died August 1800) 

Awadesh Singh 

(Defendant). 

The preliminary facts may be given almost 
in the words of the report in Rampal Singh 
v. Ram Prasad Singh (1). They are as 
follows: — 

" The second Summary Settlement of that 
Taluq” (Rampnr Kaithaula) “was made with 
Raja Hanwant Singh, to whom a Taluqdari 
Sanad was granted on 28th October 1859, 
and after the passing of the Oudh Estates 
Aot (I of 1869), his name was entered in 
the lists Noe. I and II prepared in accordance 
with the provisions of that Aot. Raja 
Hanwant Singh had two sons, Partab SiDgh 
and Laohman SiDgh. The elder, Partab 
Singh, died before bis father, leaving a son 
Rampal Singh, the present appellant. In 
order to settle the succession to the estate, 
and prevent disputes between his grandson 

(1) 27 A. 37 at pp. 88—43; 1 O. L. J. 46; 2 A L. j' 
287 (P. 0.)j 32 I. A. 17i 8 Bar. P. C. J. 727. 

*7 
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seotion 98 of Aot VIII of 1859, the then 
Code of Civil Procedure, a decree wa9 made 
accordingly. Appended to the decree was 
a note to the effect that ‘the Court 
directs that each party shall within 
two months draw up a formal agreement 
embodying the terms of the compromise 
filed in this Court:’ but the only formal 
agreement afterwards made was one exeout- 
ed on 30th Ootober 1871 by Han want 
SiDgb alone, and duly registered. 

“On 5th June 1873, Rampal Singh made 
a gift of an absolute estate in certain 
villages in the Talcq to his wife Subhao 
Kunwar. Thereupon Hanwant Singh and 
Laohman Singh brought a suit in the Court 
of the Deputy Commissioner of Sultanpnr 
against Rampal Singh and Subhao Kunwar 
to set aside the deed of gift of 1873, as 
being in violation of the terms of the com- 
promise of 1871 and the deoree made on 
it, and praying that it might be declared 
void, and the donee be dispossessed, and 
that the rights of Hanwant Singh and 
Laohman Singh might be declared in con- 
formity with the compromise and deoree. 
In defence it wag contended that Rampal 
SiDgh had power to alienate as he had 
done, and that the gift was, therefore, valid: 
that the possession of Subhao Kunwar 
could not be disturbed during the lifetime 
of Rampal Singh; and that Laohman Singh 
bad no light to sue, as such right would 
not aoorue to him until the deaths of Han- 
want SiDgh, Rampal SiDgh and Dirgaj 
Kunwar. No plea was raised that the 
compromise and deoree of lb71 were in- 
valid, In that suit issues were settled : — 
*(1) Clause 2 of the sulehnama standing as 
it does, can a cause of action acorue to the 
plaintiff Raja Hanwant SiDgh from an 
alienation made during the lifetime of the 
defendant Raja Rampal Singh of the nature 
of the alienation in suit,’ and ‘(9) Has a 
cause of action aooured to 6abu Laohman 
Singh or not ?’ 

“ On these issues the Deputy Commis- 
sioner on 3 1st Ootober 187 3 gave judgment 
as follows: — 

“ ‘With regard to issue No, 9. Has a cause 
of aotion aoorued to Babu Laohman Singh or 
not ? The Oourt was of opinion that plaint- 
iff’s replication is sound, viz., that whereas 
the decision of the Judioial Lords of Her 
Majesty’s Privy Gounoil, relied on by defend- 


ant, relates to a claim to a future inheritance’ 
the present olaim relates to an actual breach 
of agreement, and is, therefore, not covered 
by the ruling cited. If the ultimate 
devolution of the estate to Babu Laoh- 
man SiDgh and his heirs were only 

a mere doubtful and contingent pro- 
bability, the ruling might be relevant. 
But his position is far different to this, he 
is a certain remainderman under the terms 
of the agreement, olause 7. That clause 
runs thus: — “On the death of the last survi- 
vor of these three persons, to wit, Raja 
Hanwant Singh, Raja Rampal Singh, 
and Dirgaj Kunwar, mother of Raja 
Rampal Singh, Babu Laohman SiDgb, 
the second son of Raja Hanwant SiDgb, 
and bis heirs or representatives, under the 
meaning of Aot I of 1869, seotion 22, shall 
succeed to the whole of the Taluqa of Ram- 
pur Kaitbaula, but the said Babu Laoh- 
man SiDgb, or bis heirs or representatives, 
shall not exercise any interference or control 
whatever over the said Taluqa, exoept over 
the six villages alluded to in olaase 8 hereof, 
till the death of the said Raja Rampal 
Singh and of his mother, Dirgaj Kunwar.’ 
By this olause Babu Laohman Singh, or 
bis representatives will certainly inherit the 
estate some time or other. lesue No. 9# 
accordingly, was found against the defend- 
ants in this shape, that if oause of aotion 
be found to have aoorued to plaintiff, Raja 
Hanwant Singh, it will also have accrued to 
plaintiff Babu Laohman Singh:’ 

“ and on the issue whether the deed of 
gift was void as against Hanwant Singh the 
Court said: — 

“ ‘As regards the oanoelment of the deed 
of gift it appears to the Court that as io 
drawing up this instrument the Raja defend- 
ant has gone beyond the powers assigned to 
him under olause 9 of the agreement, the 
instrument must be pronounced to be null, 
void, and of no effect whatever, either as 
authorizing the present possession of the 
Rani defendant or the devolution of the 
gifted villages after her death. The deoree 
will prononDoe accordingly.’ 

“ As to the right to eject Rani Sobhao 
Kunwar the judgment proceeded:— 

“ ‘With regard, lastly, to that portion of 
the olaim whioh seeks to eject the Ran* 

defendant from the gifted villftffBS, the 
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Court finds that no right whatever to olaim 
euoh ejectment has accrued to the plaintiff f 
Raja Han want Singh. Clause 2 of the agree- 
ment provides * that the estate of Dharu- 
pur shall remain and oontinue in the pro- 
prietary possession of the said Raja Ram- 
pal Singh daring the lifetime of the said 
Raja Hanwant Singh without the power 
to will, 6ell, mortgage or otherwise trans- 
fer for a period beyond his life or other- 
wise dispose of the said Talaqa or any por- 
tion thereof, and that the said Raja Ram- 
pal Singh is declared to be at once com- 
petent to receive all the profits arising oat 
of the said estate.” It is not contended 
for plaintiffs, and it could not reasonably 
be contended, that this olaase does not 
empower the Raja defendant to allow his 
wife, the Rani defendant, to exeroise pos- 
session daring his life on any terms that 
may be arranged between themselves, as 
long as no sort of alienation beyond his life 
is made. By the decree aboat to be given 
the basis of the possession of the Rani defend- 
ant is altered, bat the Coart holds that so 
long as Raja Rampal Singh is alive, he alone 
has the right to remove her from possession 
as long as the possession exercised by 
her is of the same nature as that which 
might have been exercised by himself under 
the agreement. In this view the Court 
will not deoree the ejectment of the Rani 
defendant from the gifted villages.’ 

" The Depaty Commissioner thus held 
that the deed of gift of 5th June 1873 
was in contravention of clause 9 of the 
compromise; that coder olaase 2 of the 
compromise Rampal Singh had a life-in- 
terest in the villages mentioned in the 
deed of gift of 5th June 1873, and that 
the Rani Subhao Kunwar could accordingly 
hold those villages for Rampal Singh s 
lifetime, and, therefore, refused to eject her 
from those villages. 

"Hanwant Singh died on 30kh June 1881; 
Dirgaj Kunwar died in 1882, and Laohman 
Singh died on 1st July 1888.” 

The above note contains certain omis- 
sions. The Sanad granted to Hanwant 
Singh was an ordinary Sanad. No primo- 
geniture Sanad wa3 granted. Under the 
compromise of 1st September 1871, it was 
laid down that, should both Raja Rampal 
Singh and Dirgaj Kunwar predecease Raja 
Hanwant Singh, the ab3olate proprietary 


right in the whole of the Rampur Kaithaula 
Taluka was to revert to Raja Hanwant 
Singh with the power to will, sell, transfer, 
or dispose of the whole or any portion of 
the said Taluka under the power conferred 
on him by Act I of 1869. The omission of 

Mr. HarringtoD, Depaty Commissioner of Sal- 
tanpur, to give weight to this passage affects 
the question of the interest acquired by 
Laohhman Singh under the compromise. 
Farther it is not the case that the only 
formal agreement made under the terms of the 
compromise was the one executed on the 30th 
Ootober 1871 by Hanwant Singh alone and 
duly registered. Rampal Singh also execut- 
ed a formal agreement but omitted to re- 
gister it. This point, as will be seen later, 
is of some slight importance. It ie here 
admitted by Counsel on both sides that 
Hanwant, at the time that the compromise 
of 30fch October 1871 was executed, was the 
sole proprietor of the Rampur Kaithaula 
Taluka. 

The note continues to state the facts of 
the case then under report. The words 
are as follows: — 

"On 23rd May 1889, Messrs. Eyre and 
Spottiswoode, having obtained a decree 
against Rampal riiogh, brought to sale in 
execution the village of Parbara, part of 
the Taluq Rampur Kaithaula, and on 2 .at 
January 1896 it was purchased by Basaut 
Singh. Having failed in the execution 
proceedings to limit the sale to the life- 
interest of Rampal Singh, Ram Prasad 
Singh, son of Laohman Singh, instituted, 
on 24th March 1895, the suit out of 
which the present appeal arose against 
Rampal Singh and Basaot Singh, and 
Messrs. Eyre and Spottiswoode. The plaint 
prayed for a declaration that the sale 
would be inoperative and of no effect 
against the plaintiff after the death of Ram- 
pal Singh, the plaintiff claiming as the 
immediate reversioner on the death of 
Rampal Singh. 

“The defence, so far as material, was 
that Rampal Singh acquired au absolute 
title to the whole Taluq under the dead 
of gift dated 2nd April 1859; that the 
oompromise dated the 1st September 1871 
was invalid, not having been registered; 
and that neither Laohman Singh nor the 
plaintiff could olaim the benefit of the 
oomproxniee, or the deoree on it, not having 
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to decide whether, irrespective of the plea 


been parties thereto. During the course 
of the hearing in the Court of first in- 
stance the pica was taken that the deoree 
of the Deputy Commissioner of 31st Ootober 
1876 bad finally decided that Rampal 
Singh had only an interest for his life 
in the Talcq, the vested estate in remain- 
der being in Lacbman Singh and his 
heirs; and that deoision constituted a res 
judicata in this suit. 

“The Subordinate Judge held that the 
judgment of 31st Ootober 1876 did not 
operate as res judicata] that the compromise 
not having been registered was inadmis- 
sible in evidence; that Rampal Singh had 
acquired an absolute title to the whole 
Taluq under the deed of gift of 2od April 
1859, which title had never been dis- 
placed; and that the plaintiff not being a 
party to the deoree on the compromise 
could claim no benefit under it. 

“On appeal by the plaintiff the Court 
of the Judicial Commissioners of Ondh 
(Messrs. Blennerhasset and Deas) delivered 
the judgment of the Court.” 

This judgment deoided that the decision 
of the Civil Court in 1876 was conclusive 
between the parties to that suit and es- 
tablished the faot that Raja Rampal 
Singh had a life-interest only in Mauza 
Parbara with remainder to the plaintiff. 
It is to be noted that Laohhman Singh 
died in 1888, and that Ram Prasad Singh 
was his heir and representative. Their Lord- 
ships agreed with the decision of the Court of 
the Judioial Commissioner and quoted with 
approval the reasons given by that Court. 
They are as follows: — 

“There can be no doubt that plaintiff 
is olaiming under Babu Laohman Singh 
within the meaning of section 13 of the 
Code of Civil Procedure. Babu Laohman 
Singh was a party to the litigation of 
1876, the question directly and substantially 
in issue was whether he had a contingent 
or vested interest under the compromise 
and deoree of 1871. The Court substan- 
tially held that he had a vested remain- 
der and could, therefore, sue to set aside 
an alienation;” and “the judgment of the 
Civil Court in 1876 is oonolusive between 
the parties to the present suit and estab- 
lishes the faot that Raja Rampal SiDgh has 
a life-interest only in Mauza Parbara with 
fQmeinder to the plaintiff. It is unnecessary 


of res juiicata % the plaintiff has established 
his case. The question involves only matters 
of law.” 

Ram Prasad Singh had died in 1901. 
Rampal Singh died on 28fch February 
1909. Mutation was effected in the name 
of Ram Ghulam Singh (or Ramesh Singh) 
on 25fch March 1909. Ram Ghulam Singh 
died in August 1910 and was succeeded by 
his eon Awade3h Singh, who is a ward 
under the guardianship of the Deputy Com- 
missioner of Partabgarh as manager of the 
Court of Wards. 

The present suit was instituted by Narain 
Singh, the younger brother of Ram Prasad 
Singh, on 2*ith June 1913. His claim pro- 
ceeded broadly on the following allegations: — 
First, that the compromise of September 
1871 did not affeot the rights of Laohhman 
Singh who was no party to it and that no 
title could be based by the defendant under 
the terms of that compromise as it had not 
been registered, and seoond, that on the 
death of Rampal Singh, and not before 
hie death, the property had devolved to the 
line of Laohhman Singh, that the succession 
to the property was governed by the 
Hindu Law of Mitakshara which was 
binding Upon the family of Laohhman 
Singh, and that under the provisions of 
that law the plaintiff was entitled to 
suooeed to the property as the nearer in 
degree. He also asserted a claim under an 
unspecified custom and further under the 
terms cf a registered Will, dated the 20th 
June 1888. It is asserted in appeal that 
under the provisions of his olaim he baaed 
his title through either Rampal Singh or 
Laohhman Singh. 

The defenoe was to the effeot that 
Hanwant Singh was the Talukdar of the 
Rampur Kaithaula Taluka (it is now 
conceded by the plaintiff-appellant that 
Hanwant Singh was Talukdar and sole 
proprietor). The compromise was defended 
as a deed of family settlement which did 
not require registration and further as 
having been incorporated in a decree of 
the Cccrt. It was set up that the suit 
was barred res judicata t and that succession 
to the property was by male linea 
primogeniture both under custom and un er 
the terms of the Sanad. It is not now 
contended that the terms of the Sanao, 
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w hioh is nofc a primogeniture Sanad, provided 
for male lineal primogeniture. The custom, 
■o far from being in the plaintiff’s favour, 
was asserted by the defendant to be 
against him. The authenticity of the Will 
of 20th June 1888 waB denied and its 
validity was questioned, even if genuine, 
on the ground that it had not been 
registered within a month and that Laohh- 
man Singh had died on the 1st July 1888. 
There were further questions raised as to 
alleged Wakfs. 

The learned Subordinate Judge decided 
the suit against the plaintiff on the 20th 
May 1916. He held that the plaintiff 
was suing as a representative of Ram 
Prasad Singh. The first three issues 
were as follows:— 

"1. Was Raja Ram pal Singh legally 
incompetent to enter into the compromise 
of 1871 beoause part of the estate was 
then under the management of the Deputy 
Commissioner, Partabgarh? 

“2. Whether the compromise and the deoree 
based thereon were inoperative — 

“(1) for want of stamp and registra- 
tion, 

“(2) for omission to execute an agree- 
ment as required under the deoree? 

“3. Whether the questions raised under 
the aforesaid issues are barred under 
the rules of res judicata and estoppel?” 

The learned Subordinate Judge decided 
that it was nofc open to the plaintiff to 
question whether Raja Rampal Singh was 
legally incompetent to enter into the 
compromise of 1871, beoause *>arfc of the 
estate was then under the management of 
the Deputy Commissioner of Partabgarh, 
or whether the compromise or the deoree based 
thereon was inoperative for want of stamp 
and registration or for omission to execute 
an agreement as required under the deoree, 
inasmuch as the deoisicn in Rampal Singh 
V. Rom Prasad Singh (1) was binding on 
the plaintiff by way of res judicati though 
not by way of estoppel, and that he 
had to abide by the terms of the compro- 
mise of September 1871. Issues Nos. 4 to 7 
were as follows: — • 

* “4. Was the gift in favour of Rampal 
Singh a mere paper transaction and never 

intended to be operative? 


“5. Wa 9 ifc inoperative for want of a 
transferable title in the donor on the 
date of the gift? 

“6. Was Raja Han want Singh in 
possession of the estate, after the gift, 
as trustee for Raja Rampal Singh? 

*‘7. Did Raja Hanwant Singh receive the 
Sanad as trustee for Raja Rampal Singh, 
or the Government intended to grant the 
estate under that Sanad to Raja Rampal 
Singh exclusively?” 

They refer to the title of Raja Hanwant 
Singh. They were decided against 
the defendant. The appellant has not in 
appeal questioned the accuracy of this 
portion of the decision (as has already been 
stated). 

The next issue was the 8th— This is one of 
the most important issues in the suit. Ifc is 
as fellows: — 

“8. Did the compromise with the 
agreement oreate a vested remainder ia 
favour of Laohhman Singh, as regards the 
estate?” 

The plaintiff’s case was that three estates, 
resembling Hindu widow’s estates, were 
oreated by the terras of the compromise, 
if those term3 are binding. Laohhman 
Singh and his heirs were according to him 
in the position of reversioners, bat their 
rights as reversioners did not oome into 
being till the life-estates fell in. Oa his 
argument the life-estates did nofc fall in 
until the death of Rampal Singh. The 
plaintiff’s oase was that the succession did 
nob open till the 28th February 1909. 
Laohhman Singh and Ram Prasad Singh 
were then both dead and he olaimed under 
the Mitakshara Law as nearest in degree. 
The defendant’s oase was that under the 
compromise Laohhman Singh obtained at 
first only a contingent remainder. He did 
nofc take up the position which was taken 
np by the Deputy Commissioner of Saltan- 
par in 1876, that Laohhman Singh obtained 
a vested remainder. The defendant’s oase 
was that Laohhman Singh obtained a 
contingent remainder which became a 
vested remainder on the death of Hanwant 
Singh in 1881. The learned Sabcrdinate 
Judge deoided this issue in favour of the 
defendant. 

The 9fch issue was as follows: — 

“9. Whether the compromise £yud agreg- 
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ment were inoperative for want of registra- 
tion?” 

The learned Subordinate Judge did not 
decide that issue. 

The 10th issue was as follows: — 

“10. Whether the plaintiff beoame 
entitled under Mitakshara, A.ot I of 1869 
or family or tribal custom, to succession 
to the estate of Rampal Singh, or the 
vested remainder, after the death of Rampal 
Singh? 

“Or, the title accrued to Ramesh Singh 
under the law, custom (family or tribal) 
or Sanad or Laohman Singh’s Will, if 
any?” 

The learned Subordinate Judge decided 
that there was no primogeniture Sanad 
but that the custom of male lineal primo- 
geniture was proved to prevail in the tribe 
and family and that this custom overruled 
the ordinary rule of succession under the 
Mitakshara Law. He decided this issue in 
favour of the defendant. The defendant has 
set up a Will alleged to have bsen executed 
by Laobhman Singh on 18th June 1888. The 
learned Subordinate Judge did not arrive 
at a finding with regard to the validity 
of this Will, but found its execution proved 
and referred to it incidentally as going 
to establish the custom of male lineal primo- 
geniture. 

The 11th issue was — 

“11. Did Han want Singh make a Wakf 
as regards items Nos. 1 — 6, list B, before the 
gift to Rampal Singh and was the said 
Wakf subsequently recognised as operative 
by Rampal Singh?” 

The learned Subordinate Judge decided 
this iseue in the affirmative. 

The 12th issue was — 

“12. Can plaintiff now repudiate that 
WakfP” 

The learned Subordinate Judge decided 
that the plaintiff could not repudiate the 
Wakf. 

The 13th issue was — 

“13. Was no effect given to this Wakf or 
were its objects non-religious or non ohari- 
tableP” 

“is the Wakf inoperative for aDy of the 
aforesaid reasons?” 

The learned Subordinate Judge deaided 
that effeot was given to the Wakf 
and that the Wakf was not inoper- 


ative for any of the reasons alleged by the 
plaintiff. 

The 14th issue and 15th issue were as 
follows: — 

“14. Were items Nos. 7 — 10, list B, trans-’ 
ferred to plaintiff and Ram Prasad under a 
gift by Hanwant Singh? 

“Or, under a trust?” 

“15. Did the transferees transfer the said 

# 

property to Rampal Singh? 

“Or, it wa9 a surrender for better manage- 
ment of the trust?” 

The learned Subordinate Judge deoided 
that Hanwant Singh received certain villages 
from Rampal Singh under an award of 
17th March 1873, that he assigned these 
villages a 9 a Wakf appointing Ram Prasad 
Singh and Narain Singh plaintiff as managers 
and that the plaintiff had resigned his rights 
uoder the terms of the Wakf to Rampal Singh 
for compensation. 

The 16th issue was as follows:— 

“16. Were items Nos. 11 — 34, list B, pur- 
chased by Raja Rampal Singh and formed 
part of his estate?” 

The learned Subordinate Judge did Dot 
deoide this issue. 

The 17th and 1 8th issues were as fol- 

lo i 

“i7. Was the Wakf under the deed 
dated the 2 1st August 19 J6 a mere paper 
transaction and was neither intended to 
be operative nor was any effeot given to it? 

“18. Has the Wakf become inoper- 
ative for that reason, or because some of 
the trustees have not accepted that position? 

The learned Subordinate Judge decided 
that Rampal Singh made a Wakf in 1906 and 
that this Wakf was operative. 

The 19th and 20fch issues were: — 

“19. Do items Nos. 33—53, list B, lists C, 
E and F form accretions to the estate or have 
been incorporated in the estate? 

“20. If so, would they follow the estate 
in its devolution?” 

The learned Subordinate Judge did not 
deoide these issues. 

The 21st issue was: — , . . 

“21. Has plaintiff a right to possession 
of all the Wakf property, if the Wakf by the 

two Rajas beheld binding?” * 

The learned Subordinate Judge decided 
that the non-Talukdari property went with 
the Taluka. 
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The 22nd issue was: — 

‘ "22. Whether Ramesh Singh or the 
defendant got any of the moveables detailed 

in list GP” _ _ . , 

The learned Subordinate Judge found 

that Rs« 27,129*7-1 left by R*j& Rampal 
Singh in a Bank oame into the possession of 

Ramesh Singh. 

The 23rd issue was: — 

"23. Whether the Wakf by Rampal Singh 

as to moveables is invalid? 

This issue was deoidedin the negative. 

The 24th issue was: — 

"24. Did Laohman Singh exeoute the 

Will dated 20th June 1883?” 

It was deoided that the Will of the 20th 

June 1888 was not proved. 

The 25th issue was: — 

"25. What amount has Ramesh spent on 
the obsequies of Rampal Singh out of his 

pooketP” , , A 

It was deoided that Ramesh Singh had 

Bpent about Re. 18.000 ou the obsequies of 

Rampal Singh. 

The 26th issue was: — 

"26. Is the plaintiff bound to repay the 
same in oase he is entitled to suooession to 

Rampal Singh’s estate?” 

It was deoided that snob expenses operated 

as a oharge upon the property. 

The 27th issue was:— 

"27. What amount of mesne profits is the 

plaintiff entitled to?” 

This issue was not deoided. 

The learned Counsel who has argued 
on behalf of the plaintiff appellant has 
oonfined himself to the following 
points. His oase is that the olaim is not 
barred by the rule of res judicata and that 
his client has a right to examine the 
legal effect of the compromise of 1871. He 
urges that this compromise does not bind 
the plaintiff-appellant owing to want of 
registration and attestation, but, if the 
Court considers that these defects are 
nullified, he further questions the validity 
of the compromise as against his olienfc 
because it attempts to lay down a rule of 
succession. On his interpretation the com* 
promise would have given Laohhman 
Singh a life-estate at most. But in event 
of that objection being also overruled he 
further went on to urge that under its 
terms was oreated only a succession to 
estates similar to the estates of Hindu 


widows with final suooession of reversioners 
His argument took this course that, if the 
compromise were bad. the estate devolved 
in full on Rampal Singh on the death 
of Hanwant Singh. He maintained that 
on the death of Rampal Singh it should 
have come to his client under the provi- 
sions of section 22, clause 11, Act I of 
1869, as the ordinary law to whioh 
persons of the religion and tribe were 
entitled to succeed was the Mitakshara 
Law, and he further went on to maintain 
that, even if the compromise were held to 
be binding, the estate should devolve on 
his olient under the provisions of the 
Mitakshara Law. He admitted that to 
arrive at this result he had to upset the 
finding that a custom of male lineal pri- 
mogeniture existed in the family, and he 
argued at length in support of his con- 
tention that no such custom existed. He 
took the following minor point that in any 
oase the non-Talukdari property should 
pass to his olient and argued that under 
this head were iooluded the so-called Wakf 
property and the money in the Bants to 
whioh reference is made in the 22nd issue. 
The^e pleas will now be taken in order. 

The first plea is with reference to the 
finding that any attempt to question the 
validity of the compromise is barred by 
the rule of res judicata. The learned Sub- 
ordinate Judge based his finding on this 
point mainly on the decision of their 
Lordships of the Privy Counoil in Ram - 
pal Singh v. Ramprasad Singh (l), to whioh 
reference has already been made. His 
argument was that, inasmuch as Hanwant 
Singh and Laohhman Singh had obtained 
in 1876 a declaration against Rampal 
Singb in legal proceedings to the effect 
that Laohhman Singh had a vested remain- 
der and that RampU Singh had only a 
life interest under the compromise of 1871, 
and their Lordships of the Privy Counoil 
had deoided in 1904 that Rampal Singh 
was prevented by the rule of res judicata 
from questioning this decision against 
Ram Prasad Singb, the son of Laohhman, 
Singh, Narain Singh who was claiming, as 
the learned Subordinate Judge held, under 
Rampal SiDgh could not re-open the question 
again. The argument of the learned Counsel 
for the plaintiff-appellant is that the 
learned Subordinate Judge assumed that 
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the plaintiff appellant represented Rampal 
Singh and that the defendant represented 
Laohhman Singh, and that that position was 
untenable. He argaed that, so far as his 
client’s title was concerned, he was claiming 
from Hanwant Singh in the first instance, 
not from Rampal Singh at all, and that 
the title which he now asserts had not 
come into existence in 1876 and coaid not 
have oome into existence until the death 
of Hanwant Singh. Farther he continued 
that there was no controversy between 
Hanwant Singh and Laohhman Singh in 
1876 upon this point as they were co- 
plaintiffs, so that no issue then arose bet- 
ween them. When the suit, whioh was 
decided by their Lordships in 1904, oame 
into being, both Hanwant Singh and 
Laohhman Singh were dead. In that suit 
the question of Rampal Singh’s interest 
in the estate was not deoided on the msrits. 
The Courts only held that under the pre- 
vious decisions the point was rei juiicita 
against him. It might have been open to 
Rampal Singh to have oonte3tei the validity 
of the compromise in the latter suit, but 
his omission to do so, even if the plaintiff- 
appellant be held to represent Rampal 
Singh, oould not affect the plaintiff ap- 
pellant further than by depriving him of 
relief to the village of Parbara. But the 
position taken by the plaintiff- appellant in 
this Court is not that of a representative 
of Rampal Singh. He comes in as a 
successor to Laohhman Singh. Both 
the plaintiff and the defendant are 
claimants to the succession of Laohhman 
Singh. If that suooession be taken further 
back to Hanwant Singh and thence down 
to Rampal Singh they still remain claimants 
to the same suooession. The point as to 
who would be entitled to suooeed in this 
way was never before any Court and this 
oould not be considered to be res judicata . 
The oiroumstanoe that Laohhman Singh 
established his claim as a remainderman 
under the compromise against Rampal Singh 
cannot, according to the argument of the 
learned Counsel, be utilized against 
his olient, for the decision was in favour of 
Laohhman bingh under whom he claims. 
These arguments must, in our opinion, 
prevail. They have not been met by the 
defendant respondent. Pat shortly, the 
question of title must be decided. If the 


plaintiff- appellant has*' a good title, the suit 
is not barred by res judicata. If he has a 
bad title, the question is of no importance. 
It appears to us that too muoh stress was 
laid upon this point in the lower Court. 
This is broadly a suit as to which of the 
two branches of Laohhman Singh’s family 
is entitled to saoosed and against such a 
suit there is no bar of res uiicati. This oar* 
rigs ns to the point of the compromise, whioh 
in our opinion the plaintiff appellant is 
ontitled to attaok in any way he wishes, as 
there is nothing to bind him to accept 
that compromise as it stands. Exactly the 
same position will arise if the two parties 
be taken as claimants through Rampal 
Singh. We agree with the learned Oouosel 
for the plaintiff-appellant that they must 
either be taken as claimants from Laohhman 
Singh or claimants from Rampal Singh 
and that it is impossible to take the plaint- 
iff as a claimant from Rampal Singh and 
the defendant as a claimant from Laohhman 
Singh. 

We now proceed to examine the next 
point as to whether the compromise of 1871 
is bad for want of attestation and registra- 
tion. It is agreed between the parties 
that in 1871 Hanwant Singh was the 
Talukdar of Rampur Kaithaula and was 
bound by the provisions of Aot I of 1869. 
The compromise purports to confer a certain 
title upon Lachhman Singh. We shall 
discuss later what wa9 the nature of the 
title conferred. Under the provisions of 
section 13, Aot I of 1869, the gift or 
bequest of an estate or any portion of the 
estate or any interest ia the the estate by 
a Talukdar, whose name appears in the 
second list mentioned in seotion 8, 
cannot be eff9otive, if not made in favour 
of a person who, under the provisions of 
the Aot or under the ordinary law to which 
persons of the donor or testator's tribe and 
religion are subject, would have succeeded 
to suoh estate or to a portion thereof or 
to an interest therein if such Talukdar or 
grantee, heir or legatee, had died intestate, 
except it be made by an instrument of gift 
or a Will executed and attested not less 
than three months before the death of 
the donor or testator in the manner 
provided in the Aot in the oase of a gift 
or Will and registered within one month 
front the date of it9 execution. Lachhman 
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Singh was not a person who under the 
Aot or ordinary law would have suooeeded to 
anything, if Hanwant Singh had died in* 
testate. We shall discuss later exactly what 
Lachhman Singh obtained under the terms 
of this compromise. It is sufficient to note 
here that he obtained an interest in the 
Taluka. As we shall subsequently show, the 
transfer to Laohhman Singh was of the 
nature of a gift. In these oiroumstanoee 
the transfer required in our opinion to ba 
registered and attested under the provisions 
of seotion 13, Aot I of 1869. It is true 
that the compromise beoame merged in a 
decree, but that oiroumstanoe does not affect 
the question. Apart from any other point 
Laohhman Singh was not a party to the 
suit. The objections taken up to this point 
by the defendant-respondent do not, in our 
opinion, meet the argument for the plaintiff- 
appellant. But it was pointed out to us 
in argument on the part of the defendant* 
respondent that the plea of the plaintiff- 
appellant is without weight, because Hanwant 
Singh actually exeouted a deed of trans- 
fer which purports to have been attested 
and was oertainly registered and the deed 
carries out the terms of the compromise. 
This was exeouted on hOth October 1871. 
This deed is Exhibit A98 on the record. 
Hanwant Singh, as has been stated above, was 
theTalukdar. Jt is true that Rampal Singh 
did not execute a similar registered agree- 
ment. He exeouted an agreement but 
omitted to register it. Rampal Singh’s 
action or inaotion in the matter does not, 
however, affeot the question. The only per* 
son to be considered is Hanwant Singb, The 
learned Counsel for the plaintiff- appellant 
argued strenuously that it was not open to 
the defendant respondent to rely upon Ex- 
hibit A98. He asserted oorreotly that in 
the lower Court the defendant had not 
taken up the attitude* which he took before 
us. Although Exhibit A98 was put in evi- 
dence, its genuineness was denied. It was 
not mentioned in the judgment, and it was 
not relied on in argument. Its original was, 
however, proved by D. W. No. 3, Muhammad 
Mustafa Khan (0. P. No. 147), and D. W, No. 
11, Bande Ali (0. P. No. 160), and the plaint- 
iff-appellant admitted the genuineness of Raja 
Hanwant Singh’s signature and seal on the do- 
oument(0. P. No. lt>0). The plaintiff * appellant’s 
Oopne$l admits that Hanwant Singh affixed 


his signature to the document but he reverted 
to the oiroumstanoe that no relianoe was 
placed on the document in the lower Court, 
and that neither attestation nor registra- 
tion was proved. It is an unfortunate 
oiroumstanoe that the defendant-respondent 
did not prove Exhibit A98 fully and properly 
before the lower Court, and his learned 
Counsel preferred instead to relyupon grounds 
which in oar opinion are not good grounds, 
to the effect that the original compromise 
had been made a rule of Court, and that it 
was in effeot a family settlement, which re- 
quired neither registration nor attestation. 
We were put in some difficulty on this point 
owing to the circumstance that the learned 
Counsel who appeared for the defendant-re- 
spondent in the lower Court had died before 
the appeal oame on for hearing. We were 
thu 9 not able to ascertain the reasons that 
induced him to take up the position which 
he did. It appeared to us, however, that inas- 
much as thedooument wa9 on the record, as it 
was admitted on behalf of the plaintiff-appel- 
lant that Raja Hanwant Siugb had actually 
signed it, and that in previous litigation it was 
aooepted aB a duly exeouted document [.see 
note in Rampil SinQh v. Ram Pratad Singh 
(l)], it would have been most improper 
to rejeot the document at a late stage of the 
proceedings withoat giving the defendant- 
respondent an opportunity of establishing 
the faotg of registration and attestation, 
while at the same time permitting the 
plaintiff appellant to call rebutting evidence 
or to call in his aid presumptions contained 
io the Indian Evidence Aot. We, therefore, 
framed on 16th August 1918 the following 

issues: — 

“1. Whether the agreement executed by 
R*ja Hanwant Singh on the 3)th Ootober 
187), (Exhibit A98) wa9 properly attested in 

the manner required by law? 

“2. Whether any of ths attesting wit- 
nesses are alive and if not, were the 
attestations borne by the document made 
by the persons, whose names they bear ? 

and referred them to the lower Court for the 

decision.* 

The successor of the learned Subordinate 
Judge took evidence and returned the re- 
mand finding on the 3lst Ootober 1918. 
The matter then o ame before us again, bat 

•The order of reference is reported in 66 Ind. Cas. 
60lj 7 O. L. J. 2*. — Ed. 
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we found that the officer in question had 
omitted to record the rebutting evidence 
of the plaintiff appellant for what we con- 
sidered insufficient reasons. We, therefore, re- 
turned him the case and ordered that he might 
reoord the plaintiff-appellant’s evidence. 
He reooreded this evidence on the 17th 
February 1919, and the case came baok to us 

once more. ^ , . 

We have to examine the dooument 

Exhibit A98. This dooument purports to 
have been written on the 30th October 
18/1 by the hand of a certain Nawal Kishore. 
It is signed by Raja Hanwant Singh. The wit- 
nesses to its execution were Najaf Ali Khan, 
Zemindar ofNobar Patti, Babu Ram. Zemindar 
of Narainpur, Khayali Ram, general agent 
of Raja Hanwant Singh, and Galam Haidar 
Khan, Rais of Manikpur. All of these persons 
signed the dooument as witnesses. On the 
3rd November 1871, the fourth day after the 
execution of the dooument, the dooument was 
produoed before Kazi Abdul Hamid, Sub- 
Registrar of Bahar at Behar, and was regis- 
tered by him at noon. Execution was admit- 
ted by Raja Hanwant Singh, who was known 
personally to the Sub Registrar. At the same 
time (although he was known personally to 
the Sub Registrar), he was formally identi- 
fied by Najaf Ali Khan, Khayali Ram, 
and Ghulam Haidar Khan. The registra- 
tion endorsement was signed by Kizi 
Abdul Hamid, the Sub-Rsgistar, by Raja 
Hanwant Singh, and by Najaf Ali KbaD, 
Khayali R\m, and Ghulam Haidar KbaD, 
three of the persons who had been witnesses 
to the deed. We now have it proved in 
evidence that every o le of the above 
mentioned persons is dead. R\ja Hanwant 
Singh, as has been stated above, is dead, 
the soribe is dead, the Sub Registrar is 
dead, and all the witnesses are dead. It 
is clear that Raja Hanwant Singh executed 
the dooument and this faot is admitfcsd. It 
is clear that these witnesses purported to 
be witnesses to the execution of the doou- 
ment. The signatures of all the witnesses 
are proved to have been in their hand- 
writing. The respondent has been unable 
to prove directly that the Raja affixed his 
signature in the presenoe of the witnesses. 
The meaning of the words duly attested 
was considered by their L ords hips of the 
•The order of remand is reported in 55 Ind. Cas. 
890; 7 0. L» J. 91. — Ed. - ; ' 


Privy Council in the oase of Shatnu Patter 
v. Abdul Kadir Ravuthan (2). A dooument 
is only duly attested if witnesses see its 
actual execution and then sign their names 
after seeing suoh execution, but in the 
oiroumstances prevailing in Oadh in 1871 
it cannot be expected that any dooument, 
though duly attested, would bear upon it 
a reoital that the witnesses had seen the 
execution of the dooument and had affixed 
their signatures after seeing suoh execu- 
tion. We have never, though we have seen a 
very large number of attested documents of 
that period, seen such a recital on any of 
them. The most that suoh documents show 
upon the face of them are the signatures of 
witnesses and the word witness” after each 
name, as is the oase here. There may have been 
an attestation or there may not have been 
an attestation ; but whether there has . or 
has not been an attestation the reoital 
will be the same. From the necessity of 
the oase, when a dooument as this dooument 
is nearly fifty years old, it would ordinarily 
be impossible to produoe direct evidence 
that there had been due attestation and 
for this reason the law allows in section 
90 of the Indian Evidence Act that in the 
oase of suoh an aDoient dooument when all 
the attesting witnesses are dead (as they 
are here), the Court oan presume that the 
dooument is duly attested. The learned 
Subordinate Judge who has mads the re- 
mand finding has misunderstood the position 
of the B 3 noh with regard to this matter. 
He ha 3 arrivsd at the conclusion that, 
because we did not presume the attestation 
at the timo we sent back the J** 9 ® f°J 
remand evidsnee and finding, we indicated 
an intention to refuse to presume suoh 
attestation in any oiroumstances. That was 
not our position. We desired to obtain as 
much informal an on the point as the 
parties oould supply, and we left the ques- 
tion of deoision on the presumption, until 
such information had been supplied. t As 
has already been explained, the case was 
oomplioated by the faot that the Counse 
who appeared for the Court of Wards before 

(2) 16 Ind. Cas. 250; 35 M. 607; 16 0. W. N. 1 K03 
(P. 0.); 23 H. L. J. 321; 12 M. L. T 338; (1912) M- 
w. N. 935; 10 A. L. J. 259; 14 Bom. L. B. 

0. L. J. 596; 39 I. A. 218. 

t Cf.Dicarka v. Makka and others, 49 Ind. Caa. 419; 
6 0. L. J. 20.— Kd. s 
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the original (rial Jadge had laid no stress 
on the doonment. The question whether it 
had or had not been duly attested had 
never been deoided. We oonsidered that 
in those oiroumstanoes it woald be improper 
at that time to presnme the genuineness 
of the attestation. It was obviously due 
to the plaintiff- appellant to give him an 
opportunity of rebutting the presumption 
and if he was to be given an opportunity 
of rebutting the presumption, the defendant- 
respondent in oommon fairness should be 
given an opportunity of proving fully the 
deaths of all the witnesses or produoing 
attesting witnesses (in which latter case 
there would be no neoessity to apply the 
presumption), and for these . reasons we 
sent the ease baok for evidenee, but we 
did not and eould not have desired to ex- 
clude the possibility of presuming that the 
dooument was duly attested. The evidence 
produced by the defendant respondent has 
already been disoussed. It goss no farther 
than proving the deaths of all the witnes- 
ses. We note that one witness, the son of the 
deoeased Babu Ram, deposed that he reool- 
looted an occasion when his father had 
been asked by Raja Hanwant Singh to 
9 ign a dooument as a witness whioh the 
Raja had already executed, but there is 
nothing to show from this man’s evidence 
that the document in question was a dooument 
whioh required by law to be attested, and we 
oan draw no inference from this evidenoe 
to the effeot that the Raja made a habit 
of having the signatures of witnesses who 
purported to be attesting witnesses taken 
after tin dooument had bean executed, 
although they had not themselves 
witnessed the execution of the docu- 
ment. 

We now proceed to discuss the rebutting 
evidenoe oalled by the plaintiff-appellant. 
The first witness is the nephew of Ghulam 
Haidar Khan, a man oalled Muhammad 
Ismail. This man has come forward to* 
depose that he recollects distinctly the 
incident of the execution of Exhibit A98. 
He says that it was brought to the village 
of Manikpur where Ghulam Haidar Khan 
resided, this village being two or three 
mileB from Kalakankar, and that the Raja 
had already executed the deed before it 
was brought to Ghulam Haidar Khan. Ha 
professed himself able to remember the 


oontents of the deed absolutely, although 
his only opportunity of knowing the oon- 
tents was, according to him, the opportunity 
he had while he was carrying the deed 
inside the house. He said that at the 
same time Exhibit A164 was brought to 
Ghulam Haidar Khan for signature and he 
professed to be able to know the oontents 
of that document also. This man is an 
insolvent drawing R 9 . 5 a month pay as a 
collecting peon. We do not believe his 
evidenoe. He has every appearance of being 
a witness who has been brought to depose 
to the facts to whioh he deposes. The 
seoond witness, Abdul Kadir, has been 
produced from the Allahabad District. He 
says that in 1871 he was in the service 
of Najaf Ali Khan and that, while he 
was sitting at the door of Najaf Ali Khan’s 
house in Behar whioh is 14 or 16 miles 
from Kalakankar, a Sawar brought two 
papers for Najaf Ali Khan to sign. He 
says that he read the documents aud 
deposes that Exhibit A98 was one of them. 
Now it is to be noted that the document 
was registered at Behar on the 3rd Novem- 
ber 1871 and thus there would have been 
very little reason to send a Sawar between 
the 30th October and 3rd November to 
obtain the signature of Najaf Ali Khan 
thereon, when Najaf Ali Khan was admit- 
tedly present at the time of registration 
on the 3rd of November. This witness, Abdul 
Kadir, appears to us to be an absolutely 
untrustworthy witness. The next witness was 
Saadat Ali Khan of Manikpur. According 
t) him when Raja Hanwant Singh wished 
Khayali Rim his own servant to sign 
Exhibit A93, he handed Exhibit A93 to a 
Sipahi and sent Saadat Ali Khan (who 
was an acquaintance) with the Sipahi to 
the village of Alapur, whioh lies between 
Kalakankar and Manikpur, Kalakankar 
bsing two or three miles from Manikpur, 
to take the signature of Khayali Ram. 
This witness has given no reason why it 
was necessary to employ him in addition 
to the Sipahi to take the document to 
Khayali Ram and no explanation has been 
offered why, if Khayali Ram was so ill 
that he could not go the short distance 
from Alapur to Kalakankar to witness the 
deed on some day between the 30ih October 
and the 3rd November, he wa9 well enoagh 
to go 14 or 16 miles to Behar on th« 
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3rd November. This witness also appears 
to us unreliable. The fourth witness 
was a certain Kunwar Bahadur, who 
deposed to the drafting of the deed by 
Nawal Kishore. He said that after 
Nawal Kishore drafted the deed the Raja 
signed it at onoe and then sent it round to 
various witnesses to get it signed. This man 
appears to ns to be an untrustworthy witness. 

We are of opinion that all rebutting 
witnesses whom the plaintiff-appellant has 
produced have not given true evidence and 
that they have been collected to depose 
falsely to the allegation that the deed was 
not duly attested. It appears, in our 
opinion, that after this lapse of time it 
has been impossible to obtain truthful and 
reliable evidence odo way or another to 
show whether the deed was or was not 
duly attested. The defendant respondent has 
frankly confessed his failure to obtain suoh 
evidence, and has satisfied himself with pro- 
ducing evidence to show the death of all the 
attesting witnesses. 

We are thus left with the question as 
to whether we should apply the presump- 
tion that the deed was duly attested. That 
presumption, in our opinion, has not been 
rebutted by reliable evidenoe. The seotion 
says: “Where aDy dooument, purporting 
or proved to be thirty years old, is pro- 
duced from aDy custody which the Court 
in the particular case considers proper, 
the Court may presume that the signature 
and every other part of such dooument, 
which purports to be in the handwriting 
of aoy particular person, is in that person’s 
handwriting and, in the case of a 
dooument exeouted or attested, that it was 
duly attested and exeouted by the persons 
by whom it purports to be exeouted and 
attested.” A point was raised that, in- 
asmuch as the plaintiff appellant had ad- 
mitted that Raja HaDwant Singh had signed 
this document, the Court could apply no 
further presumptions because it could only 
apply presumptions in case the signature 
had been denied. There is no weight in 
this argument. 

The next point that was raised was that 
there is nothing to show that the witnesses 
purported to attest the dooument. We are of 
opinion that in the ease of suoh a dooument 
exeouted in Oudh fifty years ago, the mere 
fa 9 t that the witnesses signed as witnesses to 


the dooument implies that they are witnesses 
to its execution: in other words, the faot 
that their names appear upon the document 
implies that they were present at the time 
of execution and saw the dooument exeouted, 
that is to say, that they purport to be 
attesting witnesses. It is to be noted that 
with the exception of Babu Ram the 
witnesses Najaf Ali Khar, Khayali Ram 
and Ghulam Haidar Khan took the trouble 
not only to sign the dooument as witnesses 
but to \be present at the time of re- 
gistration, when they admitted having signed 
the deed. Why should it be assumed 
that, if Ghulam HaidarlKhaD, who resided 
at Manikpur which is close to Kalakankar 
(Kalakankar being 14 or 16 miles from 
Behar), and Khayali Ram, who was the 
Raja’s general agent and who lived olosh 
to Kalakankar, chose to take the trouble 
to go to Behar to be present at the time 
of registration, they would not have taken 
the trouble to go to Kalakankar to be present 
at the time of execution? The case might 
have been different with reference to 
Najaf Ali Khan who lived in Behar, but 
it would seem to U9 to be a presumption 
not consonant with reason or common 
sense to suppose that Ghulam Haidar Khan 
and Kbayali Ram would not have been 
present at the time of execution. What 
would have been the objeot of not Galling 
them in to witness the Raja’s signature? 
The plaintiff-appellant’s learned Counsel 
can give no answer to that question. Kha- 
yali Ram in particular as the Raja’s gene- 
ral agent would be likely to have been 
present at the time even if we leave Najaf 
Ali Khan and Babu Ram out of the case. 
We presume that Khayali Ram and Ghulam 
Haidar Khan attested the dooument. This 
seems to us to be a fair presumption. A 
similar presumption was made in the 
Probate Division in the oase of France* 
Peverett, In the goods of (3) by Jeune Presi- 
dent. We have also to refer to Wright V. 
Sanderson\ Sanderson , In re (4), which was 
quoted in Vitam Singh v. Bukam Singh (5). 

We, therefore, disagree with the finding 
of the learned Subordinate Judge’s succes- 

(3) (1C 02) P. D. 205 at p. 207; 71 L. J. P. lUl 87 

L. T. 143. »*pq 

(4) (188S) 9 P. D. 149; 53 L. J. P. 4; CO L. T. 7fc»J 

32 W. R. 560; 48 J. P. 180. . T 

^6, 88 Ind. Cas. 651; 39 A. 112; 15 4 h. J- ie 7* 
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Bor and find that (he agreement executed 
by Raja Hanwant Singh on the 30th October 
1871 was properly attested in the manner 
required by law. None of the attesting 
witnesses are now alive and the attesta- 
tions borne by the document were made 
by the persons whose names they bear. 
As Exhibit A98 has thas been proved, 
the faot that the compromise was not re* 
gistersd has no effect. The plaintiff appel- 
lant’s argument must fail on Exhibit A98 
alone. 

The next point taken i9 that the ar- 
rangement embodied in the compromise of 
1871 and in Exhibit A98 is bad in law 
as attempting to lay down a rule of 
succession. The argument here is 
that there was an attempt to lay down 
a succession for Laohhman Singh’s heirs 
other than the succession allowed by law 
and that thus the grant to him of an 
absolute interest is vitiated, and at the 
best he oould only obtain a life interest 
under the grant, which became a nallity 
because he died before Rampal Singh. His 
interest according to this argument was no 
greater than the interest of Dirgaj Konwar 
and he bad no heritable interests. Objection 
is taken here to the following words of 
paragraph 7 : — 

“ Babu Laohman SiDgb, the seoond son of 
Raja Hanwant Singh, and his heirs or re- 
presentatives shall succeed to his entire 
Rampur Kaithanla estate as provided by 
section 22 of Act I of 1869. ” 

The plea is that in no circumstances 
would the succession to Laohhman Singh 
have been governed by section 22 of Aot 
I of 1869, inasmuoh as the transfer to him 
being a transfer under section 15 of Aot 
I of 1869, the property transferred would 
be regulated by the rules which would 
govern the transfer of such property if the 
transferee had bought the same from a 
person not being a Talukdar. It is establish- 
ed that the succession to Laohhman Singh 
would be under the Mitakshara Law or custom 
and that it would not be governed by the pro- 
visions of section 22. It does not, how- 
ever, follow that the addition of the words 
“ and his heirs or representatives shall 
suooeed as provided by seotion 22 of 
Aot I of 1869,’* vitiates the transfer of 
complete title to Laohhman Singh. The 
learnqd Counsel laid great stress on quota* 


tions from the well known decision of their 
Lordships of the Privy Council in Jotendro- 
mohun Tagore v. Qanendromohun Tagore (6) 
better known as the Tagore case. We have 
been referred to various quotations from 
the judgment. The general principle laid 
down therein is that all the estates of 
inheritance created hy gift or Will, so far 
as they are inconsistent with the Hindu 
Law of inheritance, are void a9 such, and 
no person oan suooeed thereunder as an 
heir to estates described in terms whioh 
English Law would designate estates tail. 
The objection taken in the Tagore case (6) 
to the proposed estate of inheritance oreated 
by a Will was that it oreated a series of 
life estates of a nature unknown to the 
Hindu Law. The principles laid down in 
the Tagore cate (6) have been applied in many 
subsequent decisions. In Tarakesicar Roy v. 
Shoshi Shekareswar (7) their Lordships 
of the Privy Counoil held that an 
attempt to restrict the order of succession 
to Hindu males excluding females where 
certain life-estates were oreated without a 
right to alienate oould not suooeed. In a 
case from Oudh recently decided, Rojindra 
Bahadur Singh v. Rani Raghubans Kunwar 
' (8), the Lordships aooepted the following 
statement of the law as oorreot : — 

“ I take it that it is settled law that a 
subject oannot make his property descendible 
in a manner not reoognized by the ordinary 
law, and that he oannot subjeot it to a 
rule of descent suoh as is contained in 
the primogeniture Sanad granted to Girwar 
Singh. If this is so, it appears to me 
to follow that Balbhaddar Singh could 
not hy express declaration, still less by 
mere volition, whether actual or presumed, 
subjeot property acquired by him to the 
rule of succession entered in the primogeni- 
ture Sanad granted to Girwar Singh. ” 

This statement of the law is sufficient to 
show that the attempt to confine succession to 
the succession laid down in section 22, Aot I 
of 1869, in the case of the descendants of 
Laohhman Singh must fail, but it does not 

(C) 18 W. R. 359; 9 B. L. R. 377 (P. 0.); I. A. Sup. 
Vol. 47; 2 Suth. P. 0. J. 692; 3 Sar. P. 0. J. 82. 

(7) 9 C. 952; 13 C. L. R. 62; 10 I. A. 51; 4 Sar. P. C. 
J. 439 (P. C.). 

(8) 48 Ind. Caa. 213; 21 0. C. 106 at p. 112; 24 M. 

L. T. 282; 5 0. L. J. 401; 8 L.W. 670; 40 A. 470; (1918) 

M. W. N.831; 28 0. L. J. 466; 23 0. W. N. 101; 20 

Bom, L. R. 1075; 45 I. A. 134 (P. C.)% v 
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dispose o! the point argned before ns. In 
Puma Sashi BJuittacharya v. Kalidhan Rai 
Ghowdhuri (9) tbeir Lordships had to deal 
with the following case. Two brothers 
Krishna Kishore and Naba Kishore exeout 
ed a document in whioh they purported to 
provide for the permanent devolution of their 
respeotive properties in the direct male 
line, including adopted sons, with the con- 
dition that in case of failure of lineal male 
heirs in one branoh the properties belong- 
ing to that branoh should go to the other, 
subject to the same rule, and only in 
absence of male descendants in the direct 
line in either branoh were the properties 
to go to female heirs or their des- 
cendants. Krishna Kishore died in June 
1868, leaving surviving, besides a son named 
Ananda Kishore and a daughter Durga Sundri, 
his brother Naba Kishore and their mother 
Kalitara Debya. Ananda Kishore died in 1872 
without issue and Kalitara Debya in March 
1901 The plaintiffs were the sons of Durga 
Sundri. They instituted a suit against Naba 
Kishore olaiming as next reversioners to 
Ananda Kishore. The properties, whioh 
originally belonged to Krishna Kishore and 
after him to Ananda Kishore, had since 
oome into the possession of Naba Kishore. 
Naba Kishore died after the institution of 
the suit and his sons were brought on the 
record. Here undoubtedly their Lordships 
deoided that the instrument was invalid. 
But it is to be observed that they did not 
have before them the point as to whether a 
bequest to Ananda Kishore would have been 
invalid or not. Such a point could not have 
b 9 en before them. Ananda Kishore succeeded 
his father under the provisions of the Daya- 
bhaga Law apart from the provisions of the 
instrument. But the point with whioh we are 
concerned in this matter is a somewhat 
different point to those contained in these 
decisions of their Lordships. There can be 
no doubt in our minds as to the faot that 
Laohhman Singh aoquired, under the provi- 
sions of the arrangement to whioh we have 
made reference, a contingent interest whioh 
was in itself of no value in event of Rampal 
Singh and his mother predeceasing Hanwant 
Singh. But when Hanwant Singh prede- 

(9) 11 Ind, Cas. 412, 38 0. 603; 21 M. L. J. 1119; 15 

0. W. N. 693; 14 C. L. J. 1; 8 A. L. J 681; 13 Bom. 
Ii. B. 451; (1911 2 M. W. N. 403; 10 M. L. T. 361; 38 

1. A. 112 (P. 0.). 


ceased Rampal Singh and his mother, that 
contingent interest became a vested interest. 
The effeot was that Laohhman Singh under 
the terms of the arrangement succeeded to full 
proprietary interest in the Rampur KaithanJa 
estate on the death of Hanwant Singh, 
but his enjoyment was postponed to the 
life estate of Rampal Singh, The life estate 
of Dirgaj Kunwar never came into existence 
owing to the faot that she predeceased her 
son. Laohhman Singh obtained no actual 
benefit from his succession to full proprie- 
tary title inasmuch as he predeoeased 
Rampal Singh. Can we hold, however, 
that the attempt to fetter the succession 
to the estate after the death of Laohhman 
Singh deprived Laohhman Singh of his 
full proprietary interest and gave him some- 
thing lees than what he obtained under 
the transfer, namely, a life-estate in the 
place of w a full proprietary estate? To 
decide this point in favour of the plaintiff- 
appellant would appear to us to be wrong. 
In absenoe of authority, upon general prin- 
ciples the right law wonld appear to be 
that, when a man having a right to make 
a transfer transfers full proprietary title 
the enjoyment of whioh is subject to the 
life estate of a oertain person, and endea- 
vours to fetter the succession to the estate, 
effeot must be given to the transfer of full 
proprietary title and the attempt to fetter 
the succession should be ignored. There 
is, however, authority in support of this 
view. In Bhoobun Mohini Debia v. Huffish 
Chunder Chotodhry (10) their Lordships 
held that a Saoad executed by Shambhu 
Chandra in favour of his sister, by whioh he 
granted her oertain full proprietary interests 
subject to oertain conditions, conferred upon the 
sister an absolute estate defeasible on the 
happening of an event whioh did not oooar 
and that she took an estate whioh she 
could dispose of by Will. We, therefore, 
take the view that on the proper construc- 
tion of this arrangement a complete title 
passed to Laohhman Singh on the death 
of Hanwant Singh in the estate, but tha 
its enjoyment was postponed to the Iff 0 * 
estates created. 

The next point taken that the compro- 
mise created a succession of what purporte 
to be of something of the. nature of Hindu 

(10> 4 0. 23, 2 0. L. B. 839, 6 I. A. 138; 3 Sar. P. 0. 

J. 815 (P. C.). 
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widows' estates and that the succession 
opened on the death of the last holder of 
suoh estates, has already been dealt with 
incidentally in a previous portion of oar 
deoision. Here we are oonoerntd with the 
interpretation of the document. The argu- 
ment of the learned Counsel for the ap- 
pellant on this point was that Raja Hanwant 
Singh might, had he so intended, have 
made a disposition of the nature suggested 
by the defendant-respondent — in other words, 
that he might have divested himself of 
everything except a life estate in a portion 
of his own property reserving resumption of 
full title in event of his surviving Raja Rampal 
Singh and Rani Dirgaj Kunwar, and that he 
might have created a contingent remainder 
in favour of Laohhman Singh whioh 
was to become a vested remainder in event 
of Hanwant Singh 'predeceasing Rampal 
Singh and Dirgaj Kunwar but that the deed 
oannot be interpreted in this sense because 
it would have been repugnant to Hanwant 
Siogh as a Hindu to have made a disposi- 
tion so foreign to the mind of a Hindu, and 
because it oannot be assumed that he under- 
stood the actual terms of the document. 
Before we go any further, it will be as well 
to examine the terms of this arrangement, 
to see what each of the executing parties 
stood to gain or to lose by the transaction 
and what the position was of other parties 
benefiting under its terms. 

At the time of the execution of the docu- 
ment Raja Hanwant Singh was a Talukdar. 
He had received the Sanad. His name had 
been entered in the lists prepared under the 
provisions of section 8, Act I of 1869. But 
bis title was under a oloud. He had made 
a deed of gift in favour of Rampal Singh. 
He was asserting — and there appears to 
have been considerable force in his assertion 
in view of the result — that this deed of 
gift was nail and void. But he had to 
remove the cloud created by the deed of 
gift from his title. It is now recognized 
that his position was a good position. Ram- 
pal Singh withdrew his olaim based upon 
the deed of gift. But it was certainly to 
the advantage of Hanwant Singh to have 
the cloud removed from his title, and in 
consideration of this advantage, he divested 
himself of the life-interest in a portion of 
the estate in favour of Rampal Singh. He 
went farther. It was agreed that, if Ram- 


pal Sirgh predeceased his mother and his 
mother did not predecease Hanwant Singh, 
the life estate granted to Rampal Singh 
should be passed to the lady. Hanwant 
Singh reserved to himself the right to obtain 
full proprietary title over the whole Taluka, 
if Rampal Singh and Dirgaj Kunwar pre- 
deceased him, but if they did not prede- 
cease him, the full proprietary title in the 
Taluka had to pass to some one. He clearly 
did not intend that it should pass to Ram- 
pal Singh or his mother. The circum- 
stances of the case show that he did not 
consider Rampal Singh, fit to be trusted 
with full proprietary title, and he would 
naturally be adverse to transferring full 
proprietary title to a woman. He, therefore, 
decided to give a vested remainder to his 
younger son Laohhman Singh on the death 
of the last of the three persons — himself, 
Rampal SiDgb, and Dirgaj Kunwar — in event 
of his predeceasing the two latter. He thus 
stood to gain on the one side and to lose 
on the other side by making this arrange- 
ment. The conditions of partial gain and 
partial loss are the usual conditions in a 
compromise. Raja Rampal Singh stood ro 
gain by obtaining certain recognition. It 
must be taken that he considered he could 
not rely upon the provisions of the deed 
of gift, as he was ready to give up his 
title under that, and thus benefit Hanwant 
Singh. But if he felt he oould not rely 
on the deed of gift, his position was absolute- 
ly insecure unless Hanwant Singh made 
some provision for him, for as Hanwant Singh 
bad oomplete power to alienate his property 
and oould transfer it to Laohhman Singh or 
any person other than Rampal Singh, Rampal 
Singh, once he abandoned his rights under 
the deed of gift, bad no certainty of any- 
thing. So he gained by obtaining a life 
estate in a portion of the property, and 
also by the creation of a life -estate in favour 
of his mother if the latter survived him. 
Rani Dirgaj Kunwar, who was not a party 
to the arrangement, stood to gain absolutely. 
Laohhman Singh also stood to gain absolutely. 
Was the arrangement an unreasonable one? 
It was not an unreasonable arrangement. 
It was a reasonably satisfactory compro- 
mise. It was prepared under the advice 
of Mr. Thomas Claydon, a legal gentle- 
man of some position. Raja Hanwant Singh 
was clearly a man of considerable ability 
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and possessed cf knowledge of affairs. It 
is true that the compromise wa9 executed 
in English. But Exhibit A98 was executed 
in Urdu — the language of Raja Hanwant 
SiDgh. We oan see nothing repugnant to 
the views of an orthodox Hindu in the 
arrangement. Apart from that faot, Raja 
Hanwant Singh was giving only a contin- 
gent remainder to his son! Laohhman Singh, 
which was to beoome a vested remainder 
if Hanwant Singh predeoased Raja Ram- 
pal Singh and his mother. If Hanwant 
Singh survived the two latter, LaobbmanSiDgh 
was to get nothing. Hanwant Singh had 
overlooked the claims of Laohhman Singh 
in previous proceedings. As we shall subse- 
quently show, Laohhman Singh was Hanwant 
Singh’s rightful heir under the Mitakshara 
Law. There was no custom to the contrary. 
By the previous arrangements that Han- 
want Singh made as well as by thcsa 
arrangements he was disinheriting his right- 
ful heir under the Mitakshara Law. In 
these oiroumstanoes there oan be no force 
in the argument that arrangements not in 
conformity with the ordinary law of Mitak- 
shara succession would be repugnant to 
Raja Hanwant Singh. But little is gained 
from a discussion as to what Hanwant Singh 
would or would not have been likely to do. 
We have to look to what he did, and to 
gather his intentions from the interpreta- 
tion of Exhibit A98. The words of this 
document present no difficulty in inter- 
pretation. Clause 7 oan only be interpreted, 
in our opinion, as conferring full proprietary 
title on Laohhman Singh in 6vent of Han- 
want Singh predeceasing Rampal SiDgh 
and his mother with enjoyment postponed 
to the life-estates. We do not consider 
that the situation is in any way altered 
by the addition of the words 'and his 
heirs or representatives.” We do not take 
this to be a case suoh as is considered in 
Kristoromoni Dasi v. Narendra Krishna 
Bahadur (11), where an absolute gift was 
given to certain persons and their heirs 
male, in a manner which implied that the 
(11) 10 0. 883* 10 I. A. 29; 5 Sar P. C. J. 295 (P.C.). 


estate was not given absolutely to those 
persons, but to those persons in conjunction 
with their heirs male. The title was to 
pass to Laohhman SiDgh absolutely. He 
could deal with it as he thought fit. It 
he died intestate, the property would descend 
to his heirs under the law to which he 
was subject, and not lo his heirs as 
limited by the conditions of the disposi- 
tion. If he were dead when succession 
opened, the property would pass to his 
heirs under the law, but if he were alive 
at the death of Hanwant Singh the pro- 
perty would pas9 to him alone, and we 
oan find nothing to support the view that 
succession opened on the death of the 
last holder of the life-estate. The succes- 
sion to the proprietary title opened on the 
death of Hanwant Singh. Enjoyment 
did not then commence. It was postponed 
to the life estates. But the suooession to 
Laohhman SiDgh must certainly be regulated 
by the law applicable to Laohhman 
SiDgh and what that law is will be con- 
sidered in the later portion of this judg- 
ment. 

The next point taken in appeal is as to 
the finding on the alleged oustom of male 
lineal primogeniture, whioh is asserted by 
the defendant- respondent to prevail amongst 
persons of the religion and tribe of Laohh- 
man Singh. In addition to general evi- 
dence supporting the existence of suoh a 
ocstom, the defendant respondent called 
evidence to show that in thirteen instances— 
eight in the Parfcabgarh district and five 
outside — the existence of suoh a oustom 
as that asserted was established. We take 
the evidence with regard to these instances 
in order. 

The family to whioh Hanwant Singh 
belonged is a family of Bisen Thakurs. 
The history of the Taluka is to the effect 
that at some remote period in antiquity 
the property whioh now forms part of the 
Rampur Kaitbaula Taluka was a portion of 
the estate of Raja Manak Ghand Gaharwar 
in the Partabgarh district. A daaghter of 
the Raja married the Bisen Rija of Ma- 
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anil. Her youngest son Rai Horn Biaen waa ing pedigree shows how the various families 
adopted by Raja Manak Chand. The follow- originated: — 


RAI HOM 


I 

Rai Purandar 

I 

Rai Gopal 
Rai Raghn 


( 

Rai Askaran 

1 

Rai Kashi (from 

1 

Khem Karan 

(founder ol the 

whom came the 

(Dera) 

Bam pur Kaithaula 
estate). 

holders of the 
Talukas Dhingwas 
and Dhangarh). 




*1 

Two sons from 
whom no holders of 
Talukas are descended. 


Kalian Sah (from whom sprang the 
holders of Bhadri, Shamspur, Dahiawan 
and Sheikhpui Chauras). 


The first instance is that of Rampur 
Kaithaola itself; and the main evideuoe 
as to the existenoe of the custom 
in this iDStaDoe is contained in the record 
of certain proceedings which took p ace 
in 1858. In that year Raja Hanwant 
Singh endeavoared to get the name of Rampal 
Singh entered as that of his successor in 
respeot of the Taluka in supersession of 
the olaims ofj Laohhman Singh, and he 
presented an application (Exhibit 1 0 j) to 
the Deputy Commissioner that the name of 
Rampal Singh should be entered on the 
records and a knb»liyat executed in his 
favour. The order passed on this was that 
the application should be verified by the 
applicant through the Tabsildar. This wa9 
followed by another application (Exhibit 
99), on whioh orders were passed iu 
Exhibit 99X, dated the 17th February 1859. 
Hanwant Singh’s fuither application is 
Exhibit A6. This is dated the 13th 
March 185 9. In lhi9 he made the following 
Statement : — 

“ Under the ouatom prevailing in the 
Raj, the old practice and the usage well- 
known in the family of the petitioner, 
the eldest son has always continued to be 
the owner of the Raj and the Gaddi and 
the younger sons get the Babu’s share for 
his livelihood to the extent of two or three 
villages of whioh the income might amount 
to Rs. 2,0',0 or 3,000 ” 

He went on to say that so long as 
the eldest son or his children were alive 
the younger son was not entitled to the 

58 


estate and the Raj. Hanwant Singh con- 
tinued that according to this custom he 
made a settlement for the support of 
Laohhman Singh aud that the estate should 
go to Rampal Singh. A pedigree was 
attached, Exhibit A7. It was ordered by 
Exhibit A8, dated the 30th Maroh 1859, 
that the Tabsildar should inquire from the 
relations of Hanwant Singh the custom 
obtaining in the family regarding (amongst 
other matters) succession to the Gaddi 
and maintenance allowanoa awarded to 
other relations, and that he should also 
inquire from Laohhman Singh, whether he 
had got any objection to the arrangement 
proposed. On the 2t*d April 1859 Hanwant 
Singh made the deed of gift in favour of 
Rampal Singh to which reference has 
already been made. This is Exhibit 113. 
Laohhman Singh made a statement, Exhibit 
102, on the 17th April 1859 simply to 
the effect that he was entitled to main- 
tenance. He stated nothing definite as to 
the oustom. He followed this up by an 
application of the 18th April *8o9, iu 
whioh he asserted that his father was 
angry with him for no reason, aud was 
making every effort to deprive him of his 
lights. This is Exhibit 101 On the 21st 
May A 859 the Tahsildar examined fifteen 
of the collateral members of the family, 
most of whom were what are oalled oollo- 
qiually in Oadh chhutbhaiyas or oadets. 
Their statements are in Exhibit A9, They 
were asked: "What is the oustom in your 
family regarding the Raj, x. e , what powers 
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the Raja has, as to whom he oan instal 
on the Gaddi, and what should he fix for 
the livelihood of the brothers ? State the 
custom which might be obtaining.” To 
this they answered: The custom is that 
he should make that person his successor 
who might be entitled to the Raj and be 
should provide food for such brothers as 
might obey him.” They were subsequently 
asked whether Laohhman Singh could objeot 
reasonably to the succession being made in 
favour of Rampal Singh. To this they 
replied: “ His objection is improper. The 
same oustom should be followed as has 
been existing from before. All of us are 
collaterals and if there be any share, 
then all of us should get” - They were 
then asked, “ Who is entitled to the Raj?” 
They replied. “Raja Rampal Singh.” In 
view of their previous replies they appa- 
rently meant by this that Raja Hanwant 
Singh oho9G to seleot him a9 his successor. 
They weie asked if there was any other 
custom regarding the property and they 
said nothing more. When asked if there 
e was any rule under wbioh ths Raja could 
appoint some other person as Raja in his 
lifetime, they replied that the Raja had 
every power to give the Raj to whomever 
he desired. Later on other personp, one 
of whom was a Kayesth and presumably 
a servant but the remainder of whom were 
members of the clan, verified the above 
statement but added nothing to ifc. The 
Tahsildar put in his report, Exhibit A10. In 
this he said: “ In compliance with your 
order I made an inquiry regarding the 
oustom of succession to the Gaddi and the 
maintenance of the persons entitled to it 
from the members of the family of Raja 
Hanwant Singh. All stated unanimously 
that the person entitled to the Raj beoomei 
the absolute proprietor and that the other 
members of the family receive mainten- 
ance for their support. This has been 
the oustom.” The report contained nothing 
further of any importance. 

So far it is dear that beyond one sen- 
tence in Raja Hanwat Singh’s original 
application in Exhibit A6, to the effeot 
that so long as the eldest son or his 
children were alive, the younger son, ac- 
cording to the oustpm obtaining in the 
Raj, was not entitled to the estate and 
■ the Raj— a statement whioh was not sup- 


ported in any way by aDy of the witness- 
es called — there was nothing from whioh 
it oould have been deduced that the 
oustom of succession by male lineal pri- 
mogeniture existed in Hanwant Singh’s 
family. But the superior officer (name 
illegible) who eventually decided the mat- 
ter in Exhibit All on the 25th May 
IS 59 gave it as his opinion that the 
estate should go to the eldest son and in 
oaee of his death it should devolve on his 
son and not on his younger brother. There 
is further an application of 22nd July 1859 
by Laohhman Singh, in whioh be admits 
that the eldest son is entitled to the Raj 
if be survives his father, but denies that 
the son of an elder son who predeoeases 
his father has aDy right to supersede a 
younger son. The estate, a9 has already 
been mentioned, is entered in list No. II. It 
is an estate in whioh the Court must 

presume under the binding presumptions 
of Act I of 1869 that it ordinarily de- 
volved upon a single heir on or before 
the 13th February 1856. But there is 
no presumption under the law that succes- 
sion tc the estate was by male lineal 
primogeniture. Government officers of the 
period were not invariably well aojui’nted 
with the rules of succession of Hindu Law 
or with the meaning of certain terms of 
English Law. It is a well-known fact that 
by many of them the term gaddinaahini — 
succession to a single heir — was considered 
as equivalent to succession by the rale of 
male lineal primogeniture, and that they 
were not always acquainted with the fact 
that under the Mitakshara Law the younger 
son excludes from succession the son of 
a deceased elder son. Thus the circum- 
stance that the superior officer in question 
noted that in his opinion the succession 
was a succession equivalent to one by 
male lineal primogeniture — a ciroumstanoe 
whioh in no case would carry this Coart 
much further on the point — is deprived 
of praotioally all value by the fact that 
this Court is not in a position to know 
that his opinion was based upon an accu- 
rate knowledge of the conditions of succes- 
sion, and we are left with the bare 
opinion of Raja Hanwant Singh. It is to 
be noted that at the period that Baja 
Hanwant SiDgh expressed his opinion^ he 
had quarrelled with Lachhman Singh, 
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lie was endevouring to deprive Laobbman 
Singh of succession to the estate, that 
he was determined to make Rampal 
Singh his heir, and that he wished to pat 
him in possession. When the authorities 
pointed ont to him the olaims of Laohhman 
Singh, he then made this assertion that 
suooession was by male lineal primogeni- 
tare, bat in the saooeeding inquiry no one 
supported his contention. It mast be 
granted that the estate is impartible under 
the law and descends to a single heir. 
Bat there is nothing in this evidenoe, 
even if the evidenoe be admissible, npon 
which a finding to the effect that sac- 
cession was by male lineal primogeniture 
oould be supported. We are of opinion 
that Hanwat Singh’s statement is not 
admissible. It oonld only be admitted 
nnder the provisions of section 32, olaase 4, 
Act I of 1872, and cannot be admitted 
nnder that olaaee for the statement was 
made after a controversy as to the custom 
had arisen. It is to be noted that no 
primogeniture Sanad was issued with regard 
to the Rampur Kaithaula estate. The only 
Sanad issued was the Sanad Exhibit A12, 
which was a non-primogeniture Sanad. 
Rampal Singh applied to have added to 
11 this Sanad the condition that the estate 

* should -be held by his family in its entirety 
without division for ever generation after 
generation according to the oustom of Raj- 

* gaddi. This addition was irregular. But, 

•' even if not irregular, it does not support 
; succession by male lineal primogeniture. 

There was some farther correspondence on 
this subject. When the Circular Exhibit 
A54 was issued — this is the oiroular 

referred to in the Introduction to Sykes’ 
Compendium at page 81 and quoted in 
' full as Appendix F, page 289 — the Tahsil- 
dar reported in Exhibit A65 that in this 
Taluqa succession was suooession to a single 
heir, but he does not state that it was by 
male lineal primogeniture. This was for- 
warded on 25th February 18 0 in Exhibit 
A351. In Exhibit A3a7 the Deputy Com- 
missioner forwarded to the Commissioner 
his report and stated therein that it included 
♦he* names of all the Talukdars in whose estates 
the law of primogeniture oould be enforced. 
But he was dearly confusing here the 
^Succession to a single heir with succession 

•»hy»f male lineal primogeniture. The list 


attaohed is Exhibit A348. Later on another 
oiroular was sent out by the Chief Commis- 
sioner to which reference is made in the 
Introduction to Sykes’ Compendium, at page 
97. It was Ciroular No. 57 2395 of 19th July 
1861. Hanwant Singh replied to this on 
the 16th January 1860 in Exhibit A17 to the 
effect that he wished Rampal Singh to succeed. 
The Rubkar , Exhibit A 13 (Appendix G of 
Sykes* Compendium), was received by 
Hanwant Singh — see Exhibits A13 and 
A14. Hanwant Singh applied on the 10th 
February 1860 in Exhibit A 18 that his 
estate should remain entire ani undivided 
in his family in the hands of the proprietor 
of the Gaddi according to the oustom of 
the Raj, but nothing was said a9 to succession 
by male lineal primogeniture. We have a 
reference to the issue of a Sanad to Hanwant 
Singh in Exhibit A16 and Exhibit A19 
dated the 12th March i860, bat no primoge- 
niture Sanad was ever issued. For a reason 
that has not been explained a communica- 
tion was made to Hanwant Singh on 22nd 
June 1861, Exhibit A34, with a request 
that he should record a history of his 
family. He complied with this in Exhibit 
A35, which was forwarded with Exhibit 
A44 by Rampal Singh and Hanwant Singh 
in August 1861, with a pedigree Exhibit A45. 
There is nothing in this history to show 
succession by male lineal primogeniture. 
Exhibit A49 is the wajib ul-arz and 
Exhibit A63 is a deposition made by 
Rampal Singh in the case of Jagdiah 
Bahadur v. Sheo Partab SiaQh (i2). There is 
nothing in the wajib ul-arz or in the deposi- 
tion to support a custom of succession by 
male lineal primogeniture. There are certain 
mutation orders which have no bearing in 
this case. This concludes the documentary 
evidenoe upon the point. 

There is farther a mass of oral evidence. 
D. W. No. 49, Bhawani Bukhsh Singh, has 
stated, as most of the witnesses have stated, 
that if an elder son predeceased his father in 
the Rampur Kaithaula Taluka, the elder son 
of the deceased elder eon would inherit the 
Taluka in preference to the younger sons of the 
Talukdar. But he knew no instance that 
supported his statement. He quoted the ease 
of Jai Singh who succeeded in preference to 

(12) 23 A. 309j 6 0. W. N. 002 (P. 0.); 28 I. A. 
100;jll M..L. 3|Boin.jL, R. 288j 8 Sar. P.C. J, 

19. m . • ■ I 
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bis your ger biotter. Ssrda Bakhsh S rgb. 
D. W No. 55, gave similar evidence but onuld 
qnrte no instanoe as did Amir Singh, D. 
W. No. 59, Ram Bahadur Singh. D. W. 
No. tO, Kali Bakhsh, D. W No 62, Bisheshar 
SiDgb, D. W. No. 64, Deo Narain Singh, 
D. W. No. 65, Sheo Dayal Singh, D. W. 
No. 67, Balbhaddar Singb, D. W. No. 74 and 
Bisbwa Nath Singh, D. W. No. 75. While thus 
there are a number of witnesses who depose 
to the existenoe of the oustom, it is diffionlt 
to see on what their opinions oan be based, 
for there has been no instanoe within their 
knowledge supporting the existenoe of suoh a 
custom, There is nothing thus to establish, 
in cur opinion, that a oustom of suooession 
by male lineal primogeniture is proved to 
prevail in this par'ioular family, and, as 
do oustom of male lmeal primogeniture is 
proved to prevail in this family, no 
amount of evidenoe which oan prove that 
it prevails in other families in the tribe 
would be of aDy avail.* Nevertheless we 
propose to deal shortly with the evidence 
relating to other families in the tnb*, whiob 
in our opinion goes to negative rather than 
support the oonolusion of the learned Subor- 
dinate Judge. 

The next instance is that of the Taluka of 
Dhingwas or Pawasi. This is entered in 
list II No. A 1 9, and it is hard to under- 
stand how it is possible to utilize it in 
support of a oustom of male lineal primo- 
geniture, for we find that at the time of the 
re settlement of Ondh Kablas Kunwar, 
the widow of Mahpal Singh, suooeeded to the 
Taluka. She reoeived the primogeniture 
Sanad. This estate has been the subjeot of 
litigation in the well koown oases reported as 
Btij Indar Bahadur Singh v. Rant Jankee h oer 
(Ia) and Jagdish bahaaurw. Sheo tertub Sit.gh 
(12). When it is seen that a woman suooeeaed 
more than odco to this Taluka, it is olear 
that the instance, so far from supporting, 
is against the existenoe ot a oustom of succes- 
sion by male lineal primogeniture. 

The next instanoe is that of Dhangarh. 
At the time of the preparation of the lists 
Dhangarh was eniered in list IV, No. 24. 
It was the divided property of two brothers, 

Sitla Bakhsh who cwce nine annas tbere- 

.13 6 1. A. lslO.L. E SlfifP.O. ; 3 Sar P. C. J. 
768: Bald I48j Bafique & Jackson’S P. 0. Ko. 48; 3 
Soti^P- C. J. 474 . 

*Cf Makund Singh v. Kalka Singh and others, 54 
C&8. 966j 8 0. L* J» 704— Ed, 


of and Shankar Bakhsh who owned seven 
annas. In Exhibit A68-a statement show- 
ing the custom of succession of families of 
the Talukdars of the Partabgarh Distriot— 
the oustom noted against Dhangarh is to 
the effect that the elder brother became 
the owner of the Taluka and that the 
younger brother got a few villages as 
Nankar for maintenance. The 
settlement was made with Shankar Bakhsh, 
but subsequently by mutual agreement, 
Sharkar Bakhsh took seven annas and his 
brother Sitla Bakhsh took nine mom. A 
similar record is found in Exhibit A67. 
In Exhibit A32 the two brothers stated 
that the suooession was by the oustom o 
Raj- gad di and in Exhibit A*3 Sitla Bakhsh 
in spite of the fact that he had already 
partitioned his estate, prayed that after his 
death the estate should remain intaot 
according to the custom of Baj-gaddi, that 
is to say, single heir suooession. Ib® 
history of the Talnka in Exhibit A37 adds 
nothing to our information, nor does tbe 
history given in Exhibit A47. The branohss 
of Sitla Bakhsh and Shankar Bikhsb 
engaged in litigation with resped t to the 
Pawasi estate. The judgment of their 
Lirdships of the Privy Connell » Exhibit 
A77. The ca«e is reported as Jagdish bahaau 
v. zhei t'ertuh Singh (12). Tnere is nothing 
in that litigation to sho* that there wa 
any oustom of suooession by male ,ine 
primogeniture in the family. Tbe 
of Dhangarh is Exhibit A54. That does 

not Bnpport tl e exieteooe of a oa9to “ 
saooe'sion by male lineal primogenitor* 
There is further the evidenoe of one wit 

Lai lndrapal Singh, D. W. No. • , 

o. P. 275 he says. "Lai Sitla Bakhsh of 

Dhangarh died lea viDg four ycuuger gr 

sons and the sons of a predeceased grand 
son. The great grandson succeeded « „ 

Talnka to the exolusion of the grandso • 
He added: ' Toe son of the eldest J H-djoB 
got the estate both according t° t e 

and Will.” This* instance has no value, 

the succession under tbe P ro y 18, °“® 0 £ 

I of 1869 would have been to . tbe .. 
the eldest grandson and there » 3 
to show that there wae any point of oustom 

' D ThT next instanoe is that of “ 

is diffionlt to see why this “ 

on behalf of the defendant-respondent, W 
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in the history Exhibit A38 it appears 
that earlier in the history of the estate 
the holder Kalyan Sah divided all hie 
property among his five sons and it ie farther 
seen from Exhibit A46 that there wai a 
succession of a woman who made an adoption. 

The next instanoe is that of Bhadri. 
This estate is an estate in whioh bucops* 
sion was to a single heir. It was en f erad in 
list II, No. 118. In Exhibit A68 the 
on 9 tom in this family is stated to be that 
the eldest son becomes the owner of the 
Talnka and the yonnger brother gets main- 
tenanoe. In the applioations of Rai Jagat 
Bahadur Singh, Talnkdar of Bhadri, Exhibits 
A 29 and A30, the same statements are 
made. The history in Exhibit A 39 adds 
nothing to onr knowledge of the oustom 
of succession, nor does the u> ijib-ul-arz 
Exhibit A57. In this documentary evidence 
there is * no support for the existence 
of a custom by male lineal primogeniture. 
Bajrang Bali Singh, D. W. No 50, of the 
Bhadri family has deposed to a oustom 
that the eldest Bon and his descendants would 
get the Talnka in preference to a younger 
sod. The instance he quoted was that of 
Raja Jagat Bahadur Singh. The instance 
of Raja Jagat Bahadur Singh proves 
nothing. He was adopted. The witness is 
palpably in error on several points in his 
deposition. Sant Bakhsh Singh, D. W. 
No. 58, made a similar statement with regard 
to Jagat Bahadur Singh. Lai Indrapal Singh, 
D. W. No 61, who has deposed as to the 
succession of Raja Jagat Bahadur Singh, has 
given evidenoe which is of no value on this 
point. Pitambar Singh, D. W. No. 72, 
deposes to a oustom and dearly knows no 
instance to support it. There is nothing 
to show that there is any oustom of succes- 
sion by male lineal primogeniture in the 
estate of Bhadri. 

The next estate is Shamspur, This estate 
is under list IV, No. 22, as the property 
of Thaknrain Baijnath Kunwar, Ohattarpal 
Singh, Surajpal Singh and Ohandarpal 
Singh. There were fnur oo- sharers, one of 
whom was a woman. The esta f e. was snb* 
divided up and one of the inheritors was 
a woman. It is unnecessary to disease the 
inetanoe any farther. 'It is dear that there 
is no evidence of srocession by male lineal 
primogeniture in this estate. We have, 
however^ to qote the- eyidenof of Badri 


Narain Singh, D. W. No. 63, and observe 
that, he was a plaintiff in Rabu Badri Narain 
Singh V Tha^umin Barnam Kwr and o'herg 
(14) the appeal of which was decided by the 
Judioial Commissioner’s Court — 4 0. L J., 
page 233. He would be naturally a high- 
ly interested witness, as he was endeavour, 
ing to pro^e a similar oustom of succession in 
his own favour. 

The next instanoe i9 that of Dihiawau 
This estate is entered in list II, No. 120 
We have here again the same custom of 
succession to a single heir, bat nothing to 
establish succession by male lineal primo- 
geniture. Here again we oan find nothing 
to support the existence of a oustom of suc- 
cession by male lineal primogeniture. 

The same may be said with regard to 
the estate of Sheikhpur Chauras which is 

entered in list If, No. 123. 

The above eight estates are in the Partab- 

garb District. 

We n°xr. come to the estates of Bhinga 
in the Bahraioh Distriot and Birwa Menon 
in the Ghnda District. It is difficult to see 
why these two instances have been qioted 
on behalf of the defendant-respondent. There 
was litigation with respect to the succession 
of the Birwa Menon Talaka, which ended in 
the decision of their LirdahiD* of the 
Privy Council in Achal Ram v. Udai Partab 
Addiya Dat Singh (15). This deoision was 
arrived at in 1883. The suit was brought 
by Udai Partab against Achal Rim. Udai 
Partab claimed on the assertion that the 
estate descended by the rule of male lineal 
primogeniture. After re-annexation the Sanad 
had been given to Pirthipal, who died before 
Act I of 1859 was passed. Achal Ram 
was the husband of the daughter of Pir- 
thipal. He was not able to establish any 
title Nevertheless Udai Partab lost his 
suit on the ground that there was no 
suooession in the estate by male lineal 
primogeniture, no primogeniture Saoad hav- 
ing been given to Pirthipal and no oustom 
of tU 3 ce s sion by mal6 lineal primogeniture 
baviDg been Droved. Their L >rdahipa found 
that Udai Partab was unable to establish 
BDy title This deoi-Pm, so far from sup- 
porting the existence of succession by male 
lineal primogeuiiure, is absolutely against 

(14> 40 Ind. Cas 4 0. L J. 233. 

t!6) »0 0. 61i| il I. A. 6lip.C-)f 
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it. The succession to the estate arose again 
in a litigation whioh culminated in 18-^3 
in the decision of their Lordships of the 
Privy Council in Bhai Narindar Bahadur 
Singh v. Achal Ram (16). Here Bhai Narin- 
dar Bahadur Singh, the son of Harbhagat, 
claimed the estate as the nearest collateral 
to Pirthipal. Their Lordships deoided that 
succession opened on the death of Brijraj 
Kunwar, daughter of Pirthipal, in 1879 
and that at that time Jubraj and Narindar 
Bahadur Singh were the two nearer colla- 
terals, those two being both sixth in descent 
from the oommon ancestor of themselves 
and Pirthipal, and that Jubraj, coming 
from the senior branch, had preference 
over Bhai Narindar Bahadur Singh. The 
property dearly went to a single heir 
according to Mitakebara Law. Lord Hob- 
house commences the judgment at page 
652— 

“ The question in this oase has come to 
a very simple point indeed after all this 
litigation. The estate i9 in Oadh, and was 
granted by the Crown to one Pirthipal after 
the confiscation, and it is plaoed in class 
2 of Act I of 1869, and not in olass 3. 
The effeot of that is that the estate is 
labelled as one whioh according to the ous- 
tom of the family desoends to a single heir, 
but not necessarily by the rule of lineal 
primogeniture. It may be, and it has so 
happened in this oase, that the heir accord- 
ing to lineal primogeniture is more remote 
in degree from the anoestor than other 
collaterals, or other parsons in the line of 
heirship. If so, the degree prevails over 
the line according to the olassiScation under 
the Aot, though if two collaterals, or per- 
sons in the line of heirship, are equal in 
degree, then as the property can only go to 
one, rejourae must ba had to the seniority of 
line to find out whioh that one is.” 

The principle contained in these decisions 
applies practically to both Bhinga and Birwa 
Menon. 

The next insbanoe is that of Mankapur 
in the Gouda District. But there is nothing 
in this estate to support the existence of 
a oustom by male lineal primogeniture. Nor 
is there anylhiog in the instance of Gonda 
Raj. 

k. The last instance was that of the estate 


of Maihauli. The argument based on this 
instance seems to be peculiarly far fetched. 
The holders of the Majhauli estate in the 
Gonda District were Bisens. The daughter 
of Raja Manak Ohand Gaharwar manied 
the Majhauli Raja, who appointed his 
grandson Rai Horn to inherit his estates. 
This appointment took place i^OOO years 
ago. It is dear that Rai Horn remained 
a Bisen and he thus could not have been 
adopted. The argument that the Partab- 
garh Bisens look for their custom to the 
Majhauli estate is one that appears to us 
without any weight. Bat in any circum- 
stances we do not fiad that there is 
evidence in Majhauli Raj to support a 
custom of succession by male lineal primo- 
geniture. 

There is, in our opinion, no evidence to 
establish the existence of a custom of 
succession by striot male lineal primo- 
geniture in the Taluka of Rampur Kaithaula, 
but on the view that we take of the 
succession to the rights of Laohhman Singh, 
it would not carry the defendant-respondent 
any farther if he had established that 
such a custom existed, for, considering as 
we do that the transfer to Laohhman 

Singh was by way of gift by Hanwant 
Singh falling under the provisions of 
sections 15 and 15 of Aot 1 of 1869, 

Laohhman Singh’s rights in the Taluka 
would be governed by the personal law 
modified by oustom, if any, to whioh 
Laohhman Singh, a oaiet of the family, 
was subject and not by any oastom of 

succession prevailing in the Taluka of 

Rampur Kaithaula in whioh the succession 
was to a single heir. The property became 
Liohhman Singh’s self-aoiuired property 
and if he died intestate, it would descend 
under the rules of the Mitakshara Law to 
the two branches in shares. It may. be 
oonesded that the evidence before us might 
establish 'that the custom of Jethansi 
prevails in the family, whereby the elder 
branch receives a share of 9/l6ths and 
the younger branch a share of 7/16 the. 
But there is no custom of male lineal 
primogeniture established as amongst the 
oadets. The learned Counsel for the plaintiff- 
appellant has quoted a large namber of 
authorities in support of his view, but it 
is not necessary to go into these as we 
are of opinion that he haa established 


(16) 20 0. 849| 20 I. A. 77 (P. 00.; 
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proposition on the merits. The oastom of 
Jethansi is established to this extent that on 
the death of the wife of Laohhman Singh 
one of the villages, Debigarh, whiob had 
been transferred to him, was divided by 
Jethansi between Ramesh Singh son of 
Ram Prasad and the plaintiff- appellant. 

But the defendant respondent, while fail- 
ing on the question of male lineal primo- 
geniture, has supported his position iQ 
another manner. There was never any 
neoessity in this ease to raise a custom of 
suooession by male lineal primogeniture. 
Laohhman Singh had executed a registered 
Will, dated the 18th June 1886, Exhibit 
A154. Under the term9 of this Will he 
left the whole of the Taluka to Ram 
Prasad Singh and his heirs. Now it is to 
he noted that the plaintiff- appellant pro- 
pounded a Will of a later date dated the 
20th June 1888, Exhibit 104. The learned 
Subordinate Judge found that the execution 
of this Will was not proved and the plaintiff- 
appellant has not appealed with regard 
to this portion of the judgment. Had he 
done so, his appeal would have been of 
no avail a 9 the learned Subordinate Judge’s 
reasons for finding that the alleged Will 
of 20th June 1888 was not executed 
satisfy us as being absolutely convincing. 
We have already referred to the curious 
omission on the part of the defendant- 
respondent's learned Counsel, now deoeased, 
who appeared for him in the lower Court 
to rely on the provisions of Exhibit A98, 
and it is a remarkable thing that, although 
he put in the Will Exhibit A154 and proved 
it by the evidence of Debipal Singh, D. W. 
No. 26, and Kuber Singh, D. W. No. 33, and 
although the plaintiff-appellant himself ad- 
mitted that he knew of the execution of this 
Will, ha did not rely upon this Will in 
argument and preferred instead to set up 
a plea of suooession by male lineal primo- 
geniture, which we find to be unfounded. 
The learned Counsel for the plaintiff-ap- 
pellant has, a9 he had every right to do, 
strongly protested against the use of the 
Will at this stage to establish a point which 
the defendant-respondent has endeavoured 
to establish in another way and has failed 
to do so. But, although we admit that it 
is 'most unfortunate that the strong point 
in favonr of the defendant-respondent 

wan not taken in the lower Court while 


undue stress was laid on the weak poiut, 
we ODnsider that we have no right to 
refuse to admit the plea based upon 
the Will, Exhibit A 154, in the appeal 
before us. As we have already stated, the 
learned Counsel who represented the de- 
fendant-respondent died before the hearing 
of the appeal, and we are not able to discover 
the reasons for his action in the matter. 
This appeal involves the suooession to a 
very important estate, and, when the 
defendant-respondent has a valuable piece 
of evidence to support his title wbioh he 
produoed and proved before the lower Court, 
the fact that he omitted to lay due stress 
on it in original proceedings does not 
prevent the learned Counsel who now re- 
presents him and who did not represent 
him before from advancing the plea. 

We find that Laohhman Singh executed 
the Will of 18th June 1388 whioh was 
duly registered. It was never revoked. 
Under the terms of that Will the Talukdari 
estate passed to Ram Prasad Singh and his 
heirs. 

The learned Counsel for the plaintiff- 
appellant mainly oontsnds that this Willis 
invalid under the provisions of section 13 
of Aot I of 1869, because it was exeouted 
less than three months before the death 
of Laohhman Singh. Laohhman Singh was 
neither a Talukdar nor a grantee, nor was 
he an heir to Hanwant Singh. The learned 
Counsel, however, oontends that under Exhibit 
A93 Laohhman Singh was a legatee of the 
grantee aud, therefore, the provisions of section 
13, Aot I of 1869, operate in the oase.of this 
Will. We are not of opinion, however, that 
Laohhman Singh took benefits a9 a legatee 
under the provisions of Exhibit A98. It 
is true that the contingent interest whioh 
he derived under the provisions of that 
document did not become a vested interest 
until the death of Raja Hanwant Singh. 
But Exhibit A98 is not a Will. This will 
be clearly seen from the fact that it is. not., 
revocable. Having made Exhibit A98 Raja 
Hanwant Singh oould not have resiled.- 
from its provisions at his own volition. He . 
oould not revoke Exhibit A98. He might 
have, had ke so desired, instituted a suit to set 
it aside on a plea of undue influence or 
for some such reason, but he oould not 
in our opinion revoke it. He had obtained . 
under the provisions of Exhibit A98 the.*t 
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substantial advantage of having a olond 
removed from bis title which had been 
created by the execution of the previous 
deed of gift, and the document as it stands, 
whioh was duly registered and attested, operat- 
ed as a deed of family settlement. Laohhman 
Singh oould have sued to enforce its pro- 
visions as a deed of family settlement 
under the provisions of section 23 (c), Act 
I of 1887, and the absenoe of the power 
to revoke, to our minds, shows dearly that 
the disposition to Laohhman Singh was not 
by devise but by gift. In these circum- 
stances the provisions of section 13 of Act 
I of 18^ 9 have no application. Laohhman 
Singh’s rights derived under Exhibit A98 
were in the self acquired property and as 
a Hindu, he had a right to dispose of his 
self* acquired property by Will. Suoh a Will 
did not require to be registered or attested, 
and would not be invalidated by the faot 
that it was exeouted within the three months 
preceding the testator’s death. 

The learned Counsel for the plaintiff- 
appellant has further contended that the 
provisions of this Will are unenforceable 
beoause the property was left to Ram 
Prasad Singh and his heirs. He arguss 
that the Will has attempted to lay down 
a rule of suooession unknown to the Hindu 
Law, and has advanced the same pleas 
which he had already advanoed with re- 
gard to the provisions of Exhibit A98. It 
is unnecessary to say more upon this 
point than that we find that there is no 
attempt to lay down a suooession unknown 
to Hindu Law. The property was left to 
Ram Prasad Singh and his heirs and there 
is nothing objeotionable in the contents of 
the Will, 

The next point taken by the learned 
Counsel for the plaintiff appellant is that 
in any oiroumstanoes the non-Talukdari 
property inherited from Rampal Singh 
should pass to his client, as Exhibits A98 
and A154 do not purport to transfer any- 
thing more than the Talukdari property. 
He haees his title to succeed to the non- 
Talukdari property on his being the nearest 
reversioner under the Hindu Law to Rampal 
Singh. The plea is a sound plea, but tbe 
plaintiff-appellant can derive no advantage 
from it unless and until he can establish 
that property has passed to the defendant- 
respondent from Rampal §ingh whioh is 


not a portion of the Talukdari property. 
This he endeavoured to do in the first 
place with regard to certain deeds of 
endowment exeouted by Hanwant Singh 
and Rampal Singh. His ease is that these 
deeds of endowment relate to self-acquired 
property of Hanwant Singh and Rampal 
Singh whioh is not inoluded in the Taluka, 
that these deeds of endowment were fictitious , 
that no endowments as a matter of fact 
were ever created, that at first Hanwant 
SiDgh and then Rampal Singh had under 
tbe colour of making deeds of endowment 
retained the property in their own posses- 
sion, that after tbe death of Rampal Singh 
the whole of the property passed first to 
the defendant-respondent's father and thence 
to the defendant-respondent, and that tbey 
have continued to enjoy this property as 
their own self acquired property. We need 
not go at length into the history of tbe 
endowment of Han vant SiDgh, which is 
contained in Exhibit A164. The story is 
long and oomplioated. There were many 
transfers and cross transfers, creation of 
rights, and destruction of rights. It will 
serve no useful purpose to follow the oom- 
plioated and tortuous course of those trans- 
actions, in view of tbe faot that all the 
property endowed by Hanwant Singh has 
admittedly passed into tbe endowment made 
by Rampal SiDgh. Rampal Singh’s endow- 
ment was created by Exhibit Adl9 of the 
2 let August 1906, He set aside certain 
self acquit ed property for the maintenance 
of two hospitals, two poor houses, one 
boys’ school, and two newspapers whioh 
had come into being before the deed was 
exeouted. The deed further provided for 
the oonatruotion of a hostel, the making 
of metalled roads and the opening of two 
girls’ schools. There can be no question 
as to the faot that the objects of this 
endowment are public and legal objects 
and the trust created for these objects is 
a good and valid trust. The learned Counsel 
for the plaintiff- appellant does not contest 
this position. His argument is that the 
deed discloses from the appointment of the 
trustees that the trust was intended to be 
fictitious and tbafc subsequent evidence shows 
that it was fictitious. The traatees appoint- 
ed were a woma'i who is Oilled^ in the 
d-ed Radha Debi, tbe wife of Raja Rampal 
Singh. This woman was not the wife 
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Raja Bampal Siogh. She was his mistress. 
Here name was not Radha Debi. She was 
a Muhammadan. She was to succeed R*m- 
pal Singh as president of the oommittee 
after bis death. Some of the trustees were 
independent gentlemen, others were persons 
who were the subordinates and servants of 
Rampal Singh. It oannot, however, be 
found that a trust is bad in law beoause 
the trustees are of varying oharaoter and 
beoause eertain of them are under the 
direot influence of the creator of the trust 
and in one instance of indifferent oharaoter. 
Nor can it be argued that, beoause the 
oreator of the trust has subsequently, as 
has been abundantly proved, endeavoured 
to convert the trust property baok to his 
own usrs, the trust is a bad trust. It 
is olear that Rampal Singh, who is shown 
in the evidenoe to have been a man of 

great ecoentrioity and extraordinary oharaoter, 
first oreated the trust and on several 
oooasions afterwards treated the trust 
property as though it was his own and 
devoted trust funds to his own purposes. 
This oiroumstanoe. however, in no way 
invalidates the trust. There is nothing 
substantial put forward to show that Raja 
Ramoal Singh executed this deed oollusively 
or factitiously. The learned Counsel for 
the plaintiff- appellant has not been able to 
suggest a reason or weight as to why he 
should have done so. He did suggest that 
his objeot was to benefit his mistress. But 
that argument is without force. If his objeot 
was to benefit his mistress, why did he not 
do so by making her a gift of certain pro- 
perly or providing for her maintenante in 
some other manner? The subject matter of 
the trust was his own property. It was not 
property in whiob he had no power of 
transfer. He could deal with it as he wished 
and could have provided for his mistress 
from it in any manner which he desired. 

Another argument taken by the learned 
Counsel for the plaintiff appellant is that 
the Court cf Wards as guardian of the 
defendant-respondent in previous proceedings 
denied the validity of the trust. Thu is a 
fact. Bat the learnel Counsel for the defend- 
ant 'espondent has explained the attitude 0 
the Court of Wards satisfactorily. H appears 
tha% when the Court of W irds took over 
the management of the Talaka on behalf of 
|h$ minor defendant-respondent, the papers 


of the eatate were in absolute oonfasion* 
It was difficult to di*oover what Rampal 
Singh had done or what he had not done. 
There were a large number of transfers 
whioh be had made that he had no right to 
make, and in these oiroumstanoes the Coart 
of Wards made the error of denying the 
validity of the deed of trust. The Coort of 
Wards now admits the validity of the deed 
of trust. The position of the defendant- 
respondent in this matter is as follows: -He 
accepts the genuineness of the endowment 
and does not propose to util>z9 the income 
of the endowment for his own private pur- 
poses or to devote it to any purpose other 
than the purposes laid down in the deed. 
The property subject to the endow- 
ment is under the management of the 
Court of Wards, as there is no one else to 
manage it, the trustees having fallen out one 
by one by resignation or death, and there 
b-iog no person competent to oarry out the 
purposes of the trust. But the trust still 
exists. We understand that the Court of 
Wards proposes to move the Civil Courts 
for a scheme of management, the oreation 
of new trustees, and effective ordera in 
order to enable the objeota of the endowment 
to be attained. In these oiroumstanoes the 
position is olear. The endowment is good 
endowment. The endowed property is not 
included in the subject-matter of the 
suit. 

The learnel Counsel for the plaintiff ap- 
pellant has raised an argument that owing 
to the failure of trustees his client as the 
nearest collateral should be m»de trustees of 
this property. It h not likely fcb at saih a 
plea would fiod favour with any Court, but 
iu any circumstances it oannot be raised 
here The mauagemmfc of endoved property 
by the pi kiniiff appellant oannot possibly ba 
in el idai as one of the reliefs that can be 
granted in the present suit. We dispose of this 

point aooordingly. ... 

Tne last point that remains is with regard 

to oertaia sums that were left in the Bank 
on the death of Rija Rimpal Singh. The 
learned Coansel for the defendant respond- 
ent’ has argaed that these sums mast be in- 
cluded io the previous Wakf and that in any 
circumstances the plaintiff-appellant could 
claim only tne balance of these sains, a9 the 
greater part of it was expended by the prede- 
oessor-in-title of the defendant-respondent oq 
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the obsequies of Raja Rampal Singh. Sub- 
sequent acquisitions by Raja Rampal Singh 
were to form a portion of the endowment. 
This is clear from paragraph 20 of the deed. 
The money in the Bank falls within the 
scope of that paragraph. It is property 
which Raja Rampal Singh acquired daring 
his lifetime and did not transfer in any 
other way. There is nothing objectionable 
in the paragraph and under its terms the 
money in the Bank forms a portion of the 
Wakf property. 

This oonloudes the pleas raised before 
us. 

We find that the claim wa9 not barred by 
the principle of res judicata, that the appellant 
has the right to examine the legal effect 
of the compromise of 1871, that that 
compromise doe9 not bind him, but that 
he is bound by the terms of Exhibit 
A98 which reproduced the terms of 
the compromise, that under Exhibit A98 
Laohhman Singh obtained a contingent 
interest which matured into a vested 
interest on the death of Raja Hanwant 
Singh in 1831 and that vested interest 
descended under .the terms of the Will of 
Laohhman Singh of 18th June 1838 (Exhibit 
A154) to Ram Prasad Singh and his heirs, 
although there was no custom of succession 
by lineal primogeniture in Laohhman Singh’s 
family. Thus the estate has devolved on 
the defendant-respondent. The plaintiff- 
appellant’s claim to the Wakf property fails 
as the deed of endowment is a good deed. 
Hib claim to the money in the Bank fails 
as that money is a portion of the endow- 
ment. The appeal thus fails on every point 
and is dismissed. 

The oiroumstanoes of this appeal have 
been peouliar. On the judgment of the 
learned trial Judge the appellant had good 
grounds for appealing and has in effect 
succeeded on the points made against him 
in that judgment. Bat on certain other 
points on which the learned trial Judge 
had not adverted, the appsal has failed 
and the decision of the Court below ha9 
been affirmed. In these oiroumstanoes it 
would not, in our opinion, be fair to saddle 
the appellant with the oosts of this appeal. 
We, therefore, direot that the parties bear 
their own costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal from Appellate Degree No. 757 

of 1918. 

February 3, • 920. 

Present : — Mr. Justice Das. 

SAROOP RAI— Defendant — 

Appellant 

versus 

SRIKANT PRASAD and another— 

Respondents. 

Evidence, weight to be attached to— Appellate Court , 
powers of— Record of Rights, draft oj , whether admit* 

sible. 

The question of the weight to be attached to 
evidence ie a question for the Court dealing with 
the evidence, and not for the Appellate Court. 

The draft of a Record of Rights is not admissible 
in evidence and a decision based on such draft 
cannot be upheld in appeal. 

Appeal from a decision of the Subordinate 
Judge, Mozaffarpur. 

Mr. Tribhuhan Math Sahay, for the Ap- 
pellant. 

Mr. Syed Mohammad Tahir , for the Re- 
spondents. 

JUDGMENT. — This oase must go back to 
the lower Appellate Court. It appears that 
the lower Appellate Court, in oomiDg to 
the conclusion to which it did, attached 
some importance to the draft Rscord of 
Rights, Exhibit 3, produied in the case. 
The draft Rscord of Rights is clearly in- 
admissible in evidence and should not have 
been admitted at all. 


The learned Vakil on behalf of the 
respondent?, however, says that the Court 
would have oome to the same conclusion 
if it had not admitted the draft Record 
of Rights in evidenoe. That may be so, and 
it may be that this document did not 
iDffasnse it to a very great extent, but 
my difficulty is that I do not know to 
what conclusion the lower Appellate Court 
would have come had it not taken this 
document into its consideration. The qaes- 


on of weight to be attached to evidenoe 
a question not for me but for the Court 

taling with the evidenoe. In this view I 
ust allow this appeal and remand the 
,se to the lower Appellate Court for its 
ioision after excluding the draft Raoor 
Rights from its consideration. The ap- 

>llant is entitled to the costa of this appeal. J{ 
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The ooata inourred in the Courts below 
will abide the resalt, and will be disposed 
of by the lower Appellate Court. 

Oase remanded. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Civil Appeal No. 27 op 1919 2^. 

February 5, 1920. 

Present : — Mr. Ferard, S.M., and 
Mr. Harrison, J. M, 

RAM BARAN SlNGH and others— 

Appellants 

versus 

PUJA SINGH AND OTHERS — 
Respondents. 

Stamp Act (IIoflS99J, s. Sb—Docurtient, unstamped, 
admissibility of, in evidence — Appellate Court, power 
of, to admit document on payment of penalty— Lease— 
Agreement to pay rent in vague terms, whether enforce - 

able. 

Where a document is inadmissible in evidence 
owing to its not being sufficiently stamped, it is 
open to an Appellate Court to receive the document 
on payment of the stamp duty and penatty. [p. P2P, 
col. 2.J 

An agreement contained in a lease to pay a 
particular rate of rent which is so vague as not to 
make it clear what the intention of the parties was, 
cannot be enforced. 

Second appeal from the order of the 
Commissioner, Benares Division, dated 
the 23rd of September 1919, in the case 
of ejeotment. 

JUDGMENT. 

Harrison, J. M. — ( January 21, 1920). — 
This appeal and Nos. 28, 29 and 30 are 
■filed against appellate orders of the Com* 
misssioner, who has held that the respond- 
ents in these appeals are not liable to 
ejeotment, the Assistant Collector having 
given a decree to the plaintiffs in the suit, 
who are the appellants here. 

The case presents several peculiar features. 
The defendants*respondents were lessees of 
the plaintiffs’ proprietary rights under a 
registered lease for 11 years from 1315 to 
1325 F. They had given up this the': a, 
and this suit was brought in the be* 
ginning of 1326 F.' to eject them from 
•ertain'llands whioh they professed to hold 
i i - - ; ~ ~ - 


under a special oontraot embodied in the 
4th paragraph of the deed of lease. This 
oontraot provided that after the expiry of 
their lease the lessees should be entitled 
to hold as ordinary tenants any land from 
wbioh they might eject tenants daring 
the currency of their theka and at the 
rent entered in the Jamabandi. These 
holdings, moreover, were to be held 
permanently ( hamesha ). 

The first point taken by the appellants 
is that the lease was not properly stamped. 
It appears to have been stamped merely 
as an ordinary lease of proprietary right, 
hut no additional duty was paid at the 
time of execution on account of this spe- 
oial clause whioh gave them rights outside 
the ordinary rights of a thekadar. It 
appears from the record that this point 
was never taken before the Assistant 
Colleotor until the stage of argument had 
been reaohed in the trial of the suits, 
though when the oase went before the 
Commissioner in appeal, an affidavit was 
filed by the plaintiff, to the effeot that he 
had offered to pay aoy deficient duty 
and penalty that the Court might con* 
aider proper. No notioe was taken of this 
offer by the Assistant Colleotor and in 
his judgment he held merely that the 
lease was invalid on aooount of the 
defioienoy in stamp. The Commissioner 
on appeal allowed the plaintiff to deposit 
the requisite duty and penalty, though it 
appears that they were not actually paid 
before he delivered judgment. However, 
the duty and penalty have been paid 
sinoe and tbe question is whether I oau 
now take notice of this olaase in the 
lease. On the whole I think that in the 
oiroumstanoes and in view of the affidavit 
of the plaintiff before the Commissioner, it 
would have been quite regular for the 
Commissioner to have remanded the oase 
and directed the Assistant Colleotor to 
reoeive the document in evidence after 
realising the duty and penalty and to 
deoide the oase afresh after considering 
its terms. The Commissioner, however, 
elected to dispose of the oase himtelf, 
and in the oiroumstanoes I think the 
dooument may now be accepted, as there 
is no point in remanding the case now 
and the materials for disposing of these 
appeals are all on the reoords. 
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Tbe next point taken by tbe appellants 
is that tbe terms of tbe olanse in question 
are vague and unenforceable. Tbe ap- 
pellants’ Counsel has referred me to 

Ramasami v. Rajogopala (1), where it was 
held that an agreement to pay any rent 
imposed for any land which a tenant 
might take was bad and unenforceable. I have 
been also referred to Surrendra Nath Sen v 
Dinahandhu Naik (2), in which it was held 
that a covenant in a lease for renewal after 
its term, when no special terms of renewal 
were specified and no number of years 
and no rent were indicated, was also not 
capable of enforcement. This is a ruling of 
tbe Caloutta High Court. The respondents’ 
Vakil has referred me to seotion 29 of tbe 
Contract Act, wbioh Bays that agreements, 
tbe meaning of whioh is not oertain or 
capable of being made oertain, are void. 
He argues that here tbe terms are not 
vague ; tbe land to wbioh the olanse re- 
ferred would be oertainly ascertained by the 
time tbe original theka expired and tbe 
rent to be paid would be found in the 
official records. I agree that the land 
to wbioh tbe agreement applied is suffi 
oiently identified but tbe rent, I think, is 
not. It is not dear whether tbe intention 
was that the rent formerly paid by ejected 
tenants should oontinne to be paid by these 
thekadars or whether the rent that they 
ohose to get entered should be tbe rent 
payable by them. I, therefore, hold the agree- 
ment cannot be enforced. 

The last point taken is that tbe theka 
was given to two persons Tirmal Singh and 
Baldeo SiDgh, and the sons of Baldeo Singh 
are now his representatives. There was 
no condition in the lease that tbe rights 
in the disputed plots should be beiitable, 
and it is argued that in any case the 
agreement was good only for the joint lives 
of the original thekadars. If that view is 
not accepted, it is urged that Baldeo Singh 
having died, the agreement should not hold 
good in favour at least of his heirs. As a 
matter of fact 1 find that effect was given 
to the original theka by recording Baldeo 
Singh as in possession as lessee of two 
villages, Amarpat and Jegdisbpur (Appeals 
Nos. 27 and 30), while Tirmal Singh was 

(1) II M. 200. 

(2) 4 Ind. Css. 636* 13 0. W. N. 606. 
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recorded separately as thekadar of two sepa- 
rate village 0 , Righunathpur and Dohre 
t Appeals Nos. 26 and 29). In the absence 
of coaditions making the now tenancy 
heritable, it is dear that any rights that 
arose under this disputed clause would not 
descend to the successors of the original 
theka- tar . On this ground also I would 
hold that the contract, evan if it had been 
valid originally, would be no longer bind- 
ing in Amarpat and Jagdishpur where 
Balieo SiDgh had been recorded as sole 
thekadar. In view, however, of the opinion 
I have expressed as to the validity of the 
disputed clause this matter is really im- 
material. 

I would, therefore, allow the appeals and 
set aside the decree of the Commissioner 
and restore that of the Assistant Collector, 
though on different grounds. The appellants 
should get their oosts in both Appellate 
Courts. 

Feeurd, S, M . — ( February 5, 1920). — I 
agree. 


Appeals allowed. 


LAHORE HIGH COURT. 

Second Cavil Appeal No. 60t> ur 1919. 

M*y 27, 1919. 

Present : — Mr. Justice Bevin-Petman. 
SOMAN SINGH and another — Plaintiffs 

— Appellants 
versus 

UTTAM CHAND and another — Defendants 

- Rbsponi ENTS. 

Limitation Act (IX of lflOS), Sch. I, Art 120 — 
Hindu widow , alienation by — Suit to contest alienation 
— Limitation, starting pjint of — Daughter of widow, 
presence of, effect of, 

A suit to contest an alienation made by a Hindu 
widow must, where she has a daughter living, who 
would on her death be entitled to possession, be 
brought within the period prescribed by Article ^ 0 
of Schedule I to the Limitation Act, tbe starting 
point for limitation being the date of the alienation. 
Lp. 925, col. 1 : p. rrZi , col. 1.] 

Second appeal from the decree of the 
District Judge, Sbahpar, dated tbe 6sh 

December 1918, affirming that of thg 
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Munsif, 1st OU«ui, Sirgoiha, dated the 
8th January 1918, dismissing plaintiffs 

olaim. , , . 

Mr. Ram Ohand Manehanda , for the 

Appellants. 

Mr. MukandLal Puri t for* the Respond- 

ents. 4 , _ 

JUDGMENT.— The faofcs are that on 

the 24th January 1908 Musammat Asa 
Devi, widow of Garmukh Ram, mortgaged 
a house to one Uttam Cband. On the 
12th August 1916 the plaintiffa-appellants, 
who are Gurmnkh Ram’s collateral?, sued 
for a declaration that the mortgage should 
not affeot their reversionary rights. The 
first Court held inter alia that the parties 
were governed by Hindu Law, and 
the suit was time-harred under Article 1VU 
of the Limitation Aot. The only Point on 
appeal was the question of limitation. TJ-e 
lower Appellate Court held tba* Article 120 
and not Article 125, as contended for the 
appellants, applied and that the suit was 
time barred. The plaintiffs appeal. 

Apparently the point appears to be 
simple enough, inasmuch as Artiole 125 of 
the Limimitation Aot applies only to oases 
in which the plaintiff would be entitled 
to immediate possession on the death of 
the woman making the alienation, and it 
is dear and admitted that the plaintiffs 
would not be so entitled, as a daughter of 
Mtuammat Asa Devi is alive, who would, 

• on her death, be entitled to such posses- 
sion, though with a limited interest. Rat 
for the appellants an elaborate argument 
has been based on the judgment m 
Abincuh Ohandra Mazumdar v. H artnaih 
Shaha (1) and whilst it is finally adm.tnd 
that the case falls under Article 120 of the 
Limitation Aot and not under Article Ub, 
it is argued that under Article 120 the 
starting point for limitation is the date 
when the right to sue acorues, and that, 
according to the decision referred to. sooh 
right acorues when the intermediate person 
entitled to suooeed oolludes or fads to 
take action in the matter. It has been 
held in the present oasetbat there is no 
proof that the daughter has given up her 
rights or is colluding, and Counsel is 
unable to refer to any evidence on the 
record to the contrary. He, therefore, argues 

(1) 9 0. W. N. 2Cj 32 0. 62. 


that the rights of the plaintiffs would 
aoorue at the expiration of 12 years fr .m 
the alienation if the daughter took no 
aotioD and the suit is not time-barred. 
But this argument is self destructive, 
because, if the right to sue for the declare- 
tion has not yet acorued, the suit is pre- 
mature and the plaintiffs have no locus 

standi . 

The deoision relied on, however, does not 
bear out the contention. The portion relied 
on purports to be based on the judgment 
in Qovivda Pill-i v. Th> yimmal (2), and in 
this judgment it was held that there is 
no privity of estate between one reversioner 
and another ae snob and, therefore, an act, 
or omission, by one reversioner cannot bind 
another reversioner who does not olaim 
through him. The plaintiff was born more 
than 12 years after the alienation and 
was a minor and a very remote reversioner. 
It was held he could maintain the suit 
as the nearer reversioners were barred by 
limitation under Artiole 120, ioasmuoh as 
they had not sued within time, and that a 
cause of action bad aoorued to him, as the 
person immediately entitled to possession 
on the death of the alienor was also 
barred under Artiole 125. How could a 
right aoorue to a minor before be was 
born ? This judgment in no way helps 
the appellant. On the contrary, it is 
against him. In Abinath Ohandra Mazumdar 
v. Haiinath Shaha (l), relied od, ifc was 
held that, though ordinarily cnly an im- 
mediate reversioner could bring the suit, 
that rule had no application when the 
immediate reversioner is herself only th6 
holder of a life estate, and it was further 
held that, although the right of the nearest 
reversioner for the time being to oontest 
an alienation may have been barred by 
limitation against him, this will not bar 
the similar rights of subsequent reversioners, 
but it is clear, 1 think, that the deoision 
is that this fact of itself will not oreate 
a bar, not that the subsequent reversioners 
can sue even though barred by limitation, 
and it is in connection with this part of 
the judgment that Qoiinda Billai v. Thayam • 
mal (2) is referred to. This is made 
clear from the following extraot : * It 

follows necessarily that a reversioner who 

(2) 14R.L. J. 20Pj 28 M. 57. 
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is an infant at the date of the alienation 
or who is born subsequently is entitled to 
the benefit of section 7 of the Limitation 
Aot, for it is only reasonable to hold that 
the right of any reversioner to sae for a 
declaration oannot aoorne before he is 
born. ” 

On the other band, there is a mass of 
decisions given in Rustomji’s Limitation 
Aot, 2nd Edition, page 394, whioh shows 
that the existenoe of the daughter is no 
bar to an immediate suit for a declara- 
tion by the nearest collateral and that 
the starting point for limitation is the 
date of the alienation, and to this list may 
be added the recent Fall Benoh judgment 
in CJhillagunila Faramma v. Madala Gopalala- 
sayya (3) whioh is explicit on the point. 
I have no hesitation, therefore, in holding 
that the suit is barred by time. 

I may mention that it was brought to 
my notice, though not pressed for good 
reasons, that in Deue Raj v. Shiv Ram (4) 
it was held that a house was not "land” 
within the meaning of Article 125, but no 
reasons are given in that judgment for 
this decision, and it is not apparent from 
the report whether the house was sold 
apart from its site. Apparently this was 
the case, because the decision does not 
refer to or purport to differ from pre- 
vious judgments of the Chief Court of the 
Panjab. In Ralya Ram v. Sher Singh (5) 
it was held that land in Article 125 in- 
cluded a house and its site and in Sant 
Bam v. Ganga Ram (6) and M usammat Ralli 
v. Sundar Singh (7) this view was referred 
to and apparently approved. 

For the above reasons I dismiss the appeal 

with costs. 

Appeal dismissed. 

(3) 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 67; 
24 M. L. T. 115; 8 L. W, 62; (1918) M. W. N. 461 
(F. B.). 

(4) 25 Ind. Cas, 433; 70 P. It. 1914; 260 P. L. R. 
1914; 165 P. W. R. 1914. 

(5) 6 Ind. Oas. 842; 16 P. W. R. 1910. 

(6) 32 P. R. 1904; 122 P. L. R. 1904. 

(7) 17 Ind. Cas. 86 AGIOS' P.JiR. 1912; 29 P. L. R. 
1913. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Second Appeal No. 8 of 1919-20. 

February 7, 1920. 

Present:— Mr. Ferard, S, M., and 
Mr. Harrison, J. M. 

Mu8ammat SURSATI BIBI and others — 

Appellants 

venus 

BHARAT RAI and others — 
Respondents. 

Agra Tenancy Act (11 of \901J, s. 63 — Ejectment, 
suit for — Limitation — Dead person impleaded as dejend- 
ant — Remedy — Civil Procedure Code (Act V of 1908 ), 
O. XXIII , r. 1 —Withdrawal of suit by one of several 
plaintiffs, whether permissible. 

The Agra Tenancy Act lays down no period of 
limitation for bringing a suit for ejeotment, the 
particular months specified in the Act for bringing 
such suits are prescribed for administrative con- 
venience. [p. 927, col. 2.] 

Where owing to an obvious mistake a dead 
person is impleaded as a defendant, the Coart on 
discovering the mistake is bound to bring the pro- 
per persons on the record subject to any real ques- 
tion of limitation, [p. 927, col. 2 ] 

It is not open to one of several plaintiffs to with- 
draw a suit without obtaining the consent of all, 
[p 927, col. 1.] 

Second appeal from the order of the 
Collector, Ghazipnr (as Commissioner), 
dated the 14th of August 1919, in the 
case of ejeotment. 

JUDGMENT. 

Harbison, J. M . — {January 19, 1920).— 

This is a second appeal by a Zemindar in 
an ejeotment suit. The faots of the case 
are somewhat peculiar. The appellant was 
one of several joint plaintiffs in an Assistant 
Collector’s Court. The re9t of the plaintiffs 
withdrew their suit before the Assistant 
Collector, apparently without her consent. 
She appealed to the Commissioner, who 
transferred the appeal to the Ojileotor for 
disposal. The latter offioer originally re- 
manded the oase for decision on the merits 
and direoted the first Court to decide 
whether one of the original defendants 
Kripal Rai had died before the institution 
of the suit. It was found that he had 
died some time before and that his heirs 
had not been brought on the reeord. The 
appellant explained the failure to bring the 
heirs on to the reeord by want of know- 
ledge of Kripal Rai’s death and the fast 
that his name was still recorded in the 
Patwari’s papers. . Application was aetnally 
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made before the Collector in appeal for 
the Bubstitution of Kripal Rai’s heira for 
Kripal Rai himself. The Assistant Collec- 
tor, before whom no fresh application for 
substitution of names was made, finally 
dismissed the suit for nonjoinder of 
neoessary defendants. The ease went to the 
Golleotor in appeal again and he deoided 
that in the absence of a rale to the effect 
that it is not open to a Zemindar to 
eject one of several co-tenants, the other 
co-tenant Bharat Rai might alone be ejected. 
The appellant appeals to this Coart from 
that order. 

Olearly the order of the Golleotor cannot 
stand, for it oan have no effect whatever 
and the word tenant in the Act mast be 
held to inolade all the tenants of the 
holding when there are more than one. 
The question remains whether there is 
any remedy at this stage. In the first 
place it is argaed that the withdrawal of 
the 6uit by all the plaintiffs other than 
the appellant necessarily caused the suit 
to abate. For information as to the views 
held by this Ooarfc on that point 1 have 
been referred to judgments of my present 
oolleagae and of my predecessor, Mr. 
Hopkins, reported at page 30o, Volume 
III, U. D., but the Members of the Board 
as then constituted disagreed as to the 
effeot of the withdrawal of some only of 
a number of oo-plaintiffe. My present 
oolleagae held that under rule I (4) of 
Order XXIII of the Code of Civil Pro- 
oedure one plaintiff could not withdraw a 
suit without the consent of all the plaintiffs. 
Mr. Hopkins took a different view, holding 
that rule I (l) gave a single plaintiff 
power to withdraw the whole suit, though 
from the concluding sentence of his judg- 
ment he evidenly had some doubts on the 
subjeot. On the general principles of oon- 
Btruotion and with reference to the General 
Glauses Act, I am inclined to hold that 
the word plaintiff in rule 1 (1) includes 

* all the plaintiffs and I read rule 1 (4) 

as designed to make clear simply that 
one plaintiff cannot withdraw if there 

• were several plaintiffs, without the con- 
sent of all. I, therefore, agree with my 
colleague’s view of the whole rule. 

r The next point is whether the application 
for substitution of Kripal Rai’s heirs before 
?the Golleotor in appeal was sufficient to 


enable the Assistant Collector to bring 
them on record. As a matter of fact I 
find that these heirs were made parties to 
the appeal, and I do not think it was 
open to the Assistant Collector to ignore 
that faot when the oase came to him on 
remand. In faot he should have treated 
the oase as then proceeding againit those 
heris and the other co-tenant, Bharat Rai, 
At the same time it must be noted that 
as the Assistant Collector did not treat 
the heirs as defendants, the renewed appeal 
by the appellant did not implead them, 
nor in faot are they impleaded in this 
Court. It is not probable that they have 
any particular defenoe to the suit, but 
they should have an opportunity to plead 
I think the proper order in this case, 
therefore, will be to set aside all the 
decrees of the Courts below and direct 
that the Assistent Collector should retry 
the oase after making Kripal Rai’s heirs 
parties to the suit. 

The present appeal suggests that there 
was some difficulty about limitation. In 
view of the faot that ejectment suits 
under section 63 of the Tenancy Act must 
be filed before the first of October, there 
apparently is some idea that all neoessary 
parties must also be broaght on record be- 
fore that date. I do not, however, regard 
section 63 as fixing a period of limitation. 
The particular months within which a 
suit may be filed are laid down olearly 
for administrative convenience only. It is 
true that if a suit for ejectment is not 
brought under this section before the 1st 
Ootober in the 12th year of tenanoy, the 
tenant cannot be ejected later on, for by 
the next period for suing he will have 
acquired oooupanoy rights, but this section 
oannot be regarded as laying down any period 
of limitation in the ordinary sense of the 
term. I may also refer to rule 9 of Order I 
of the Code of Civil Procedure, which lays 
down that no suit shall be defeated by reason 
of the misjoinder or non* joinder of parties and 
in a oase like this where through an obvious 
mistake of faot a dead person is impleaded 
as defendant, it seems to me that the Court 
is bound, when the mistake is discovered, to 
bring the proper parties on the resol'd, 
subjeot of course to any real question of 
limitation. In this oase it appears that 
the suit was instituted in 1917 at the begin- 
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ning of the twelfth year of teoanoy aothatifthe 
present appellant is not allowed to prosecute 
the oase farther, the tenants in question 
will have acquired oocupanoy rights. 

As I propose as above to set aside the 
orders of the lower Court?, the oase will be 
laid before my colleague. I would allow the 
appellant oosts of this appeal and of the last 
appeal before the Collector. 

Febard, S. M . — ( February 7, 1920). — I ag- 
ree. 

Appeal allowed . 


LAHORE HIGH COURT. 

Miscellaneous First Appeal No. 1008 

of 1919. 

May 27, 1919. 

Tresent : — Mr. Justice Bevan-Petman. 

GHANSHAM DAS— Appellant 

verms 

HINDUSTAN BANK, Ltd. (in Liquidation), 

TflRuuaa LIQUID \TOR — Respondent. 

Companies Act i VI of 1882), s. 160, applicability 
of —Order fixing remuneration of employee of liquidator 
— Appeal , whether lies. 

Section 163 of the Companies Act, 18*2, applies 
only to orders made in the matter of winding up of 
a company, and has no application to an order 
fixing the remuneration of an employee of a liqui- 
dator; such an order, therefore, is not- appealable. 

Miscellaneous Srat appeal from the order of 
the District Judge, Lahore, dated the 2ad 
May 1919. 

Mr. Hargopal , for the Appellant. 

Mr. Niranjan Parshad t for the Respond- 
ent. 

JUDGMENT. — This is an appeal under 
section lb9 of Aot VI of 1882 from an 
order of Mr. Prenter, Liquidation Judge, 
disallowing a sum of Rs. 500 alleged by 
the appellant to be due to him under a pre- 
vious order of Mr. Ellis, the then Liquids 
tion Judge. Preliminary objections are raised 
that the appellant, being neither a oreditor 
nor a contributory, has no locus standi to 
appeal, that Mr. Ellis had no power or 
jurisdiction to paEs the order relied on 
inasmuch as the appellant was merely an 
employee of the respondent and other liquids* 


tors of companies in liquidation under an 
arrangement made by them and sanctioned by 
the Liquidation Judge for the time being, and 
that, in aDy event, Mr. Prenter’s order is a 
ministerial and not a judicial one, that this 
Court oannot interfere in a matter purely 
within his discretion, and that if it is 
alleged that there has been any breach of a 
oontraot on the part of the respondent, the ap- 
pellant has his remedy by suit. 

For the appellant it is contended that 
seotion 169 of the Aot gives an unrestricted 
right of appeal from all orders of the Liqui- 
dation Judge not only in respect of the 
nature or subjeot matter of the order, but in 
respect of the person aggrieved by such 
order, that Mr. Ellis’ order was based on a 
previous order of Rai Bahadur Damodar 
Das, Liquidation Judge, to the effect that 
the appellant was to receive half of the 
respondent's remuneration as Official Liquida- 
tor, that Mr. Ellis’ order was 6nal inasmuoh 
as, though a review from his order was 
competent, such review was governed by 
the pr< visions of the Code of Civil Procedure 
and the limitation of 21 days provided in 
seotion 169 of the Indian Companies Act 
of i 882, that, therefore, Mr. Prenter was not 
competent to review Mr. Ellis' order which, 
in any oase, was time- barred, no no ice 
having been served on the appellant within 
21 days, that the appellant was by virtue 
of eeoticn 166 of the Act execating the 
order of Mr. Ellis, that Mr. Prenter, 
as executing Judge, had no power to 
question, or go behind, that order and 
that the appellant had been appointed 
superintendent of the liquidation office 
direct by the Court and not by any pn* 
vate arrangement of the respondent and 
other Offioial Liquidators. 

It appears that the appellant was ex- 
pressly appointed by Rai Bahadur Damodar 
Das, then Liquidation Judge, who made an 
arrangement whereby the work of the 
Official Liquidators of several companies 
in liquidation was carried on in a central 
offioe and the pay of the appellant and 
other staff was made from a fund to 
which all the Liquidators contributed. 

The Judge himself fixed the salaries. The 
"main file” shows that on the 6th July 
ls>17 the Judge made a long note on the 
affairs of the Hindustan Bank, and para- 
graph 12 of this note is to the effeot tbit 


\ 
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the appellant had workel well, and that 
he uK> holds a po*er- »* attorney from 
the Official L'quidators cf the Hindustan 
But lr and that he intended giving 'he 
appellant a substantial reward at the olo^e 
of the liquidation. In October 191/ the 
appellant made an application to Mr, 
Ellis, who had succeeded as Liquidation 
Judge* in whioh he laid claim to oertain 
pay, alleged to be due to him as Su- 
perintendent of the Central Office, and 
also brought to notioe that originally he 
had, in addition to other work, been 
anting under a .power-ofattorney given him 
by the . two Official Liquidators of the 
Hindustan Bank, and that when Rai Sahib 
Pandit Wazir Chard, one of them, resigned 
he had been nominated by the creditors 
of the Bank ae a joint liquidator, but 
that, as - an understanding had been arrived 
at, with the approval of the Court, 
between him and the respondent, the 
remaining liquidator, whereby he was to 
oontione to act under the power of attorney 
and reoieve half of the respondent’s re- 
muneration, he was not specifically appoint- 
ed liquidator. He olaimed, therefore, that 
the respondent should be made to oarry 
out the arrangement made. He la er 
attaohed a memo, obtained by him from 
Rai Bahadur Damodar Da?, whioh supported 
his allegations. On the 5ih November 1917 
Mr, Eilis, holding that Rai Bahadur 
Damodar Das bad intended giving the 
appellant a bonus of Rs. 1,000, and that 
there was an understanding that the 
appellant should share the respondent a 
remuneration, wro*e as follows:-— 1 have 
considered his olaims and think every one 
will be fairly dealt with by awarding 
him an immediate bonus of Rs. 500 to 
be dedusted from the Official Liquidator’s 
ultimate remuneration ” 

1 his' order was communicated to the 
respondent on the 10th November 191 7. 
On the 5tb December 19 8 the appellant 
applied to the respondent for the pay- 
ment of the Rs 500, when responded 
wrote a note objecting to the morny com- 
ing out of bis remuneration. The matter 
was laid before Mr. Harrison, L quid *tion 
Judge 1 , who, on tbe 7th December, ordered 
that than money was not to ba paid at 
.preaentf and again on the 2>st December 

the' samara Judge' wrote that Mr. Ellis* 
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order "so far as the question of the 
funds from whioh it will be paid is con- 
cerned will probably have to be revised 
and the qaestion will also have to be 
considered whether a wholetime employee 
like G ansham Das can be paid a bonus 
at all.” The matter was finally disposed 
of by Mr. Prenter by his order, dated 
the ‘24th January 1918. 

Enough facts have, I think, been stated 
to make the position dear. Seotion 1G9 
of the Indian Companies Act, lc82, does 
not relate to all orders that a Liquidation 
Judge may pass. The wirds “all orders” 
are restricted by the words * in the matter 
of the winding up of a company” in the 
same seotion. It ba?, therefore, to be 
seen in the first place whether Mr. Ellis’ 
order is one "in the matter of the 
winding up.” I do not think it is. There 
are apparen ly no authorities on the point, 
but it appears to me that the appellant 
must be regarded as an official of the 
Court. Tbe Court’s sanction had to be 
obtained to the establishment entertained, 
its personnel and the salaries to be paid. 
In the present oa9e the Court itself 
appointed the appellant anl fixed his 
salary. It was so alleged by the appellant. 
The Court had the power of reducing 
or increasing salaries or of dismissing 
one of the staff. Such exercae of power 
cannot be regarded as judicial acts or 
orders given in the matter of the winding 
up cf the company. Does a servant, who 
is dismissed, or has his pay reduced from 
Rs 10 to Rs. 9, have the right to 
appeal to the High Court by virtue of 
section lb9 of the Act simply bsoause he 
is an aggrieved personP Nevertheless, it is 
argued that the appellant, as an aggrieved 
person, has the right- I hold, therefore, 
that the order of Mr Eliis was not one 
within the meaning of seotion 169, and 
that it was always open to revision and 
reconsideration, whether by himself cr by 
a successor. In his original application 
to Mr. Ellis the appellant had askel 
that the respondent should be compelled 
to carry out the arrangement come to 

with him by the respondent, O » this 
finding it bi-ocmes onn-oessary to deal 
with »he contention that the review of 
Mr. Eilis' order was time haired: For 
the same reason it is unnecessary tq 
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discuss the contention that by virtae of 
section 166 of the Act the later appli- 
cations of tbe appellant for payment 
must be regarded as in exeoation of Mr. 
Ellis’ order, and that as an exeoating 
Coart Mr. Prenter had no power to go 
behind that order. 

The appellant finally seeks to fall 
back on the merits of Mr. Prenter’s 
order. Bat that order is based on dis- 
cretionary powers with the exeroise of 
which this Coart will not interfere, even 
in the case of jadioial orders, unless a 
great injastioe has been done. After a 
consideration of the facts, though one of 
the reasons given may not b9 sound, Mr. 
Prenter decided that the appellant should 
not be given the bonus of Ri. 500, and 
with that order I refuse to interfere. It 
may be that the appellant h is a remedy 
agiiaot the respondent based on the agree* 
meat alleged, but that is a separate 
matter. I dismiss the appeal with costs. 

Appeal dismissed. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appeal No. 1 op 1919-20. 

March 10, 1920. 

Present: — Mr. Hopkins, S. M., and 
Mr. Harrison, J. M. 

Rafis MUHAMMAD MOHSIN KHAN— 
Dafendakt — Appellant 
versus 

Pandit SHEO PRASAD— Plaintiff- 

Re •‘pondent. 

Agra Tenancy Act (II of 190U, s. 177 ( e )— Eject, 
ment, suit for— Proprietary title, plea of, decision of — 
Appeal, forum of. 

Where in an ejectment suit the pleading, how. 
ever flimsy, sots up a claim of proprietary title by 
adverse possession and an issue is drawn in respect 
of it, a question of proprietary title is in issue, 
and a decision of that question is appealable to the 
District Judge, [p. 9dl, col. 1 ] 

Seoond appeal from the order of the Com- 
missioner, Agra Division, dated the 17th 
of July 1^19, in the case of ejeotment. 

JUDGMENT.— This is a second appeal by* 
a person who was sued for ejeotment by the 
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plaintiff- respondent, who alleged that he had 
ejected the reoorded occupancy tenants, 
Tika, etc., and that the defendant- appellant 
had held under them as a sub tenant and did 
not relinquish tbe land, although any right 
he had was extinguished on the ejeotment 
of the oooupancy tenants. 

The defendant-appellant contended that he 
was not a tenant of the plaintiff but he was 
himself a Zemindar and shareholder in the 
Mabal and that he was holding in that 
capacity. He asserted that he was holding 
tbe land as a proprietor and in adverse 
possession to the i laintiff for over 12 years and 
the land was his khudhasU. 

The respondent plaintiff appeared before 
me in person and be explains the situation 
as follows: — Tbe defendant-appellant was 
and is eo ually a mortgagee in possession 
of 16 6 ghus from Snndar, a oo sharer, 
tbcagh this mortgage apparently does Dot 
concern the land in suit. In respect of 
the land which was held by Tika, eto., his 
olaim rests on a mortgage ezeouted by 
Tika, etc., cn the very eve of the date when 
tbe plaintiff himself bought up Tika’s 
share at an auction sale. This mortgage 
was ultimately set aside and declared void 
by decree of tfce High Court, dated 13th 
August 1902. Nevertheless, the defendant* 
appellant continued to be reoorded as sub- 
tenant (mortgagee) of Tika, eto , until their 

ejeotment shortly before the institution of this 
suit. 

1 he first question is whether the appeal 
from tbe Assistant Collector lay to tbe 
Commissioner or to the District Judge. 
The Assistant Collector has held in his 
judgment that the appellant had aoqnired 
illegal possession of the land and that as be 
himself was a co-sharer (presumably in 
virtue of the mortgage of Sundar’s share and 
not of the share of Tika, etc.), he must 
be regarded as holding as a oo sharer in 
the Mahal and Dot as a tenant. The 
Commissioner dismissed this contention in 
the opening part of his judgment in appeal. 
He says that the plaintiff does not dispute 
the defendant’s proprietary rights in the 
Mahal but merely contests the nature of 
his occupation, whether he is oocapj ing as a 
former eub-tenant of Tika, etc, or as a pro- 
prietor; and his opinion is that there was not 
really any question of proprietary title in- 
volved. I cannot agree Vfith him. Thg 
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pleadings distinctly set ap a claim of pro* 
prietary rights by adverse possession and 
the Assistant Collector framed an issue No. 3 
upon that point. However flimsy the plea 
may be, I think it mast be held that a question 
of proprietary title was in issue and was 
decided and that, therefore, the appeal should 
have been presented to the Distriot Judge. 
I would, therefore, set aside the Commis- 
sioner's decree and direct him to return the 
memorandum of appeal to the appellant in 
his Court (respondent here) for presents* 
tion to the Court. In the oiroumstanoes 
the parties may bear their own oosts in both 
Appellate Courts. 

Appeal alloiced. 


LAHORE HIGH COURT. 

Second Civil Appeal No 834 op 1915. 

June 26, 1 y 19. 

Present: — Mr. Justice Shadi Lai and 
Mr. Justice Bevan- Petman. 

PANNA LAL LAOHHMAN DAS— 
Dependants —Appellants 
versus 

HARGOPAL-KHUBI RAM — Plaintiffs 

— Respondents. 

Negotiable Instruments Act (XXVI of 1880, «*. I, 7 
— Mercantile usage of Delhi — Hundi — Acceptance , oral 
-—Drawee, liability of. 

The mereoanfcile community at Delhi recognise 
the custom of accepting hundis by word of mouth 
and a mercantile usage exists whereby the drawee, 
who signifies his assent by word of mouth, is made 
liable on the hundi accepted by him [p. 932, col. i.] 

Second appeal from the decree of the 
Distriot Judge, Delhi, dated the 26th Febru- 
ary 1915, affirming that of the Sub- Judge, 
Delhi, dated the SgIi October 1914, decreeing 
plaintiff’s olaim. 

The Hon’ble Pandit 8heo Narain , Messrs. 
Mohan Lai and Govind Das , for the Ap- 
pellants. 

Mr. 8hamair Oh and, for the Respondents. 

JUDGMENT.— The relevant facts of this 
oase are set out in the order of remand, 
dftted 31st May 1918 [Pannalal’Lachhmandas 


v. Hargopal- Khubi Ram (l)], which must be 
read as a part of this judgment. The issue 
remanded for farther enquiry was “ whether 
there is a mercantile usage at Delhi 
which renders a drawee, who has accepted 
a hundi orally, liable on the instrument.” 
The Subordinate Judge has recorded the 
evidence of a large number of witnesses 
produced by both the parties, and has also 
examined the khokhas or discharged hundis 
produced by some of the witnesses in order 
to show that payments were made by the 
drawees after the hundis had been aooepted 
orally. The learned Judge has found that 
the usage relied upon by the plaintiffs has 
been established, and his view has been 
endorsed by the learned District Judge. 

We have examined the oral as well as 
the documentary evidence in the light of 
the comments made by Mr. Sheo Narain 
for the appellants and Mr. Shamair Chand 
for the respondents, and reached the con- 
clusion that the view taken by the lower 
Courts is oorreot and shoald be upheld. 
There is a consensus of opinion that the 
mercantile community at Delhi recognize 
the oustom of accepting hundis by word of 
mouth. On this point the witnesses on both 
sides are unanimous, but while the plaint- 
iffs' witnesses prooeed further and state that 
oral acceptance makes the drawee liable on 
the instrument, those produced by the defend- 
ants demur to this statement and assert that 
oral acceptance does not import legal liability 
to pay. Now, we 6nd that while the plaint- 
iffs’ witnesses fortify their position by citing 
a very large number of instances in whioh 
oral aooeptanoe has been followed by pay- 
ment, the witnesses for the defendants are 
unable to oite a single instance in whioh 
no payment was made on the basis of a 
hundi whioh had been aooepted orally. In- 
deed, some of these witnesses, who had 
themselves been signifying their assent to 
humis by oral aooeptanoe, had to admit 
that they themselves never refased payment. 

A perusal of the entire material before 
us shows that though the aooeptanoe of 
hundis may be made in writing, the majority 
of them are undoubtedly aooepted by a* 
mere word of mouth ; that oral acceptance 
is rather the rule than the exception ; that 
euoh acceptance has been invariably followed 

(1) 61 Ind. Cas. 260j 20 P, E, 1010. 
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by payment ; and tbat there is not a single 
instance in which a drawee, after aooept* 
ing a hundi orally, has deolined to pay. 
Woen we find that the persons accepting 
hundi s orally have always made payments, we 
caDnot but oonolude that the reason for 
such payments was that the aooeptors knew 
tbat the mercantile usage not only recog- 
nized the validity of saoh acceptance hut 
also rendered them liable to the same 
extent as a person who bad renduoed his 
acceptance to writing. If the oral aooep- 
tanoe does not result in any legal liabi- 
lity, it is not easy to understand why the 
holder should be satisfied with an accept- 
ance of that character and sbtuld rot 
insist upon the drawee either aooepting the 
hundi in writing or dishonouring it. A 
holder would naturally like to know definitely 
how he stood with respeot to the drawee, 
and would not ordinarily rest oontented 
with an oral acceptance, if it oarried with 
it only a moral, and not a legal obligation 


to pay. 

As pointed out by their Lordships of the 
Privy Counoil in Juggomohun v. Mon ckchand 
(2) to establish a mercantile usage it is 
enough, if the mage appears to be so well 
known and acquiesced in, tbat it may he 
reasonably presumed to have been an in- 
gredient taoitly imported by the parties 
into their contract. This test has been 
folly satisfied in the oase before n* ; ard 
we must, therefore, hold tbat the plaintiffs 
have succeeded in establishing the pxi-tcnce 
of a mercantile usage at Delhi making the 
drawee, who has signified his assent by 
word of mouth, liable on the hundi accepted 
by bim in that manner. 

We accordingly dismiss this appeal with 
ooets. 

Appeal dismissed. 


C2) 7 M. I. A. 163 at p. 262 <P. C.); 4 W. R. F; 1 
Suth. P. C. J. 367} 1 Sar. P. C. J. 68J; 19 E. E. 308 

(P. C.). 



ALL vH\B \D HTGH COURT. 

C.ViL MlaC-CLLANKO IS R*Fi£REtfO« NO. 459 

of 19 9. 

March 22, 1920. 

Present: — Mr. Justice Piggott and 
Mr. Justioe Walsh. 

M ANNU — Pe riTio.'tiR 

. - • i 

V6T8US 

Musammat PATIA — Opposite Party. 

Civil Procedure Code ( Act V of 1903.), 8. II — Kes 
jndicata between co-defendants — Issue between co- 
defendants. decision of — Decision, whether bar to subse- 
quent suit in which parties are plaintiff and defendant. 

Where in a previous suit the parties to a subse- 
quent suit were on the record as co-defendants and 
there was a necessary issue between them which was 
decided, the decision is a bar to a second suit or 
defence raising the same issue between them when 
in the position of plaintiff and defendant. 

Miscellaneous reference by the Sub- 
Judge, Jbansi. through the District Judge, 
under Order XLVI, rule 1, Code of Civil 
Procedure. 

Mr. 5. p . Qhos\ % for the Petitioner. 

JUDGMENT — The learned Judge of 
the Court o* Small Cannes at Jbansi has 
referred to us the question whether a 
finding recorded in a certain previous liti- 
gation does or does not operate as res 
judxcati between the parties to a suit 
now pending before him- In the form«r 
litigation the parties were arrayed on the 
same side as defendants, but there was a 
question in issue between them and the 
adjudication of the same waa necessary to 
give appropriate relief to the then plaintiff. 
The point was duly deoided, and was 
decided in a sense favourable to the plaint- 
iff in this suhstquent suit in connection 
with which the reference is now made. 
Oa the principles laid down by this Court 
in Ahmad Ali v. Nujabat Khan (1) and 
in Chajju v Umrao Singh (2) tne 
decision arrived at in the former snit.does 

• A < , ••• ^ 9 • • • | "Wi 94 ® r V** 1 ■ * ^ ^ 

operate &9 res judicata in the present ore. 
This is our answer to this reference. We 
are of opinitn that the plaintiff in the 
oase, who alone has been represented, 
before this Court, is entitled in any event 
to his costs of this hearing, as the reference 
by the Court below waa made at th* 
express instance of the defendant. 

Beferenpe answer eg ,• 

(1) 18 A. 66; A. W. N. (18gW 1&6- 

(2) 22 A. BS^ A. >Y. N. (1900) 12<X 

t 
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GOKAL C0AND V. 8ANWAL D‘8, 

LAHORE HIGH r OURT 

Letters P t*nt Appc l Nj. 4) op 1919. 

December 9, 1^19. 

Fresent : — Mr. .TusC^p L» R-»s»igrol and 
Mr -Tns‘i"p B^van Penman. 

GOKAL CHAND— DaFAnd^nt — 

Appellant 

VATSU9 

SANWAL DAS — Pl intifp — and othbfs 

— D>PB'nivT — Re* nwT>**T<4. 

Letters Patent fLakon), cl. U)— “Judgment “ meaning 
of— Order on application to stay execution, whether 
judgment — Civil Procedure Code (A*t V of 1908,), 
0 . XLT, r. B — S f ay of execution, when will he granted 
■ — Pre-emption suit, decree in — Practice. 

The term “judgment” in clause *0 of the Lotters 
Patent, shore IIi*h ' ourt. includes any inter- 
locutory judgment whioh decides, so far as the 
Court pronounping the judgment is oi-ncerned, 
whether finally or temporarily, any question materi- 
ally in issue between 'he parties and directly affecting 
the subject-matter of the su»t. [p. 9 '**, col. I ] 

An order on an application to stay execution 
pending appeal is a judgment, and as such is 
appealable [p 9 *4 cols '& 2 1 

The practice in the f ahore High Court is to stay 
execution of a decree in a pre emption suit, so far 
as immoveable property is concerned, except, in 
regard to costs, provided the decree-holder is per- 
mitted to recover from the Court the money 
deposited by him in compliance with the terms of 
the decree without prejudice to his right to re- 
deposit it in the event of the failure of the appeal, 
[p. 934, col. l .] 

Appeal under section 10 of the Letters 
Patent, for setting aside the order of Mr. 
Justice Wiiberforoe, dated the 14th of 
October 1919, rejecting the application for 
etaj^ of exddtiiion of thb dedree of the Senior 
Subordinate Judge, Ddlhi, dated the 25th 
August 1919, pending decision of Civil 
Appeal No. 1693 of 1919 by the High 
Court. 

Lala Moti Sagar , R. S., for the Appellant. 

Mr. H. K. Malik , for L*la Mul Oh mi, 
R. S. f for the Respondents. 


. JUDGMENT — This ptfrporta to be an 
appeal under section 10 of the Letters ,P atent 
and the first question calling for decision 

fo whether an appeal lies, in other #oids, 

order df the single Bench 
refusing to s^ay execution of the decree 
penaitfg decision of the aooeal is a judg- 
ment within the meaning cf the section afore- 
said 


- The original suit cfat of whiih this matter^ 
arises was a pre-emption suit whioh was 
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d 'creed by the trial Court. From that 
de'ree an appeal was prof«rred to this Court 
with an ancillary prayer that pending decision 
of the appeal, exeoation of the decree shonld 
be s f ayed. 

The appeal was daly admitted but stay of 
execution was refosed, and the refusal to 
slay exeoation is the sabjeot of this 
appeal. 

It should be premised that the appellant 
doe« not pray for stay of execution as to 
oostp, but only for stay iu regard to execution 
cf the main deoree. 

Seotion 10 of the Letters Patent reads as 

follows: — 

(*•) An appeal shall lie to the High Court 
of Judicature at Lahore from the judgment 
(not being an order made in the exercise of 
revLional jurisdiction) of one Judge of fcne 
High Court. 

'Judgment 1 is defined in seotion 2 of the 
Civil Procedure Code as the Judge’s state- 
ment of the grounds for his deoree or 
oHer and ‘the Laws of Eogland’ describes 
it as any decision given by a Coart on questions 
at issne be‘ween the parties to a proceeding 
properly before the Court. 

In Srinantu Raid Y irlagaida Durga Prat'd 
Nayoduv. Srimmtu Y irligadda Mallikanuna 
1 ratad ftayidu (I) the question before the 
Judges, whether a refasal to stay exeoation 
for costs amounted to a judgment within the 
meaning of the Letters Patent, was deoided 
in the negative on the ground that the 
order did not affect the merits of any 
question between the parties by determining 
any right or liability in dispute in the suit 
or appeal and Mohabir Protad Singh v. 
Adhikari tiuuWiV (2) was referred to with 
approve, bat ia Taljaram Row v. Alagappi 
Ohattiar (3) this view was regarded as un- 

sound. 

In the Tuliaram Bow v. Alagappx 
Ohattiar (3) the learned Chief Jdsfcide held 
that to be A ‘judgment* which put an end 
to the suit or proceeding so far as the 
Court before whioh the suit or proceediog 
was pending was concerned. He then pro- 


(1) 21 M. *S 8 . 

(2) 21 C. 473. 

,8, 8 Ind. r as. 340; 21 M. L. J. lj 8 M. L. T. 463; 
(1910, M. W. N. 097; 36 M. 1. 
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seeded to bold that an order on an applies* 
tion for an interim injnnotion is a judgment 
within the meaning of the danse, and his 
learned oolleagae justified its inclusion with- 
in the term ‘judgment’ on the ground that 
it temporarily at aDy rate affected the rights 
of the parties in the subject-matter of the 
suit or other proceedings. 

In Justices of the Peace, Calcutta v. Oriental 
Qas Co. ^4) judgment was defined as a 
deoision which by determining some right or 
liability affects the merits of the ques. 
tion between the parties, and this definition 
has been generally aooepted in all subsequent 
decisions. 

In Mathura Sundari Dassi v. Haran Chandra 
Shaha (5) the Judges were of the opinion 
that ‘judgment’ as used in the Letters 
Patent should be given a wide rather 
than a restricted meaning, but the problem 
of where the line should be drawn remains 
a difficult one to resolve. In Be Souza 
v. Coles (6) it was held impossible to pres- 
cribe any limits to the right of appeal 
founded upon the nature of the order or 
decree appealed from, but this view has not 
reoeived acceptance in later judgments. 

% A consideration of those decisions and seve- 
ral others to whioh references are made in 
them leads to the conclusion that the term 
‘judgment’ as used in the Letters Patent is 
a very wide one, having a not much nar- 
rower connotation than the definition given 
in the Code of Civil Procedure, and this 
view receives confirmation from the langu- 
age employed in sections 29 and c 0 of the 
Letters Patent, whioh give a right of appeal 
to His Majesty’s Privy Council, subject to 
certain conditions, from even a preliminary 
or interlooutory judgment, decree or order. 
Our conclusion then is that judgment in 
ssotion 10 of the Letters Patent includes 
aDy interlooutory judgment whioh deoides, 
so far as the Court pronouncing such 
judgment is concerned, whether finally 
or temporarily, ary question materially 
in issue between the parties and direotly 
affecting the subject-matter of the suit. 

'An order on an application to stay 

(4) 8 B. L. E 483; 17 W. R. 804. 

16; 84 Ind. Cas 034; 43 C. 857; 23 C. L. J. 443- 20 
0. W. N. 684. 

16 ) 8 M. H. 0. 884. 
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execution pending appeal comes within 
this definition of ‘judgment’ and so is appeal- 
able. 

To turn to the merits, Counsel for the 
respondents, deoree-holders, admits that 
the practice in this Court is to stay execu- 
tion, when immoveable property is concerned, 
except in regard to costs, and provided 
that he be permitted to reoover from the 
Court the monies deposited by him in 
compliance with the terms of the decree 
without prejudice to his right to re-deposit it 
in the event of the failure of the appeal, he 
has no objection to the observance of the 
usual practice. 

We accordingly accept the appeal and 
stay execution of the decree except for 
costs. We also permit the deoree-holder to 
withdraw his deposit without prejudice to 
his decree, pending the appeal. Parties 
shall bear their own costs before ns. 

A ppeal accepted . 


COURT OP THE BOARD OP REVENUE, 

UNITED PROVINCES. 

Second Appeal No. 23 oi 1919-20. 

February 5, 1920, 

Present : — Mr. Ferard, S. M , and 
Mr. HarrifrOD, J. M. 

RAMDIN RAI — Appellant 

versus 

SITA RAM RAI and otbibs — 

Respondents. 

Lease — Sir land, lessee of proprietary rights in, posi- 
tion of — Ejectment of tenants. 

Where a proprietor grants a lease of his sir land 
assigning to the lessee the former’s right to receive 
the rerts of existing tenants, the lessee becomes the 
landholder of the tenants in the sir and is entitled 
to eject them there! rom [p. 9h6, cols. 1 A 2.J 

£igllcI bipchj fnm «he order of the Com- 
musuner, Btn*res Division, dated ths 
27. h of Ooiober 19x9, in the oaee of 
•jeatment. 
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JUDGMENT. 

Harrison, J. M.— (January 20, 1920). — 
This is a second appeal from the deoree of 
the Commissioner on appeal in an ejeotment 
Bait. 

The plaintiff came into Coort on the 
basis of a perpetual lease which is Bled 
with the Oommissioner’s record, showing 
that he had - been granted this lease in 
respeot of the proprietor’s sir land and 
he olaimed to eject the defendants who 
had tip to that time been tenants, oom- 
monly called sab* tenants, in that sir. The 
defendants pleaded that they had been, 
for many years, in possession of the land 
as tenants and had acquired occupancy 
rights. 

The whole oase tarns upon the effect of 
the lease. The Commissioner held that it 
was in the natare of a sub-infeudation which 
is disoonntenanoed by the tenancy law of 
these provinces. He was of opinion that 
a fir-holder could not introduce a third 
person between himself and the tenant or 
sub-tenant and give that third person power 
to eject sub-tenants. He also said that if 
the proprietor desired to grant such a 
lease, he should 6rst eject that tenant in 
possession himself. So far as I am aware, 
the point is a new one. The appellant 
lease-holder argne3 in appeal that the lease 
gave him what he calls an under-proprie- 
tray right in the holding, that the 
original proprietor having granted the lease 
could not now legally eject the tenants in 
possession and that the interest he has acquir- 
ed entitled him to eject. 

The terms of the lease show that it is 
hereditary and the right granted is described 
as similar to that of a fixed-rate tenant. The 
terms of the document in no way resemble 
those of an ordinary theka or proprietary 
right. 

In one view of the oase the appellant 
lease holder is in no better position than the 
defendant tenants themselves, for the lease 
cannot be held to grant more than a tenancy in 
the sir suoh as the defendants themselves have 
already. On the other hand, there is no 
doubt that the lease in its very mildest 
interpretation assigns the right of the pro- 
prietor to reoeive the rents of existing 
tenants in sir to the appellant lessee and 
in that way the appellant becomes the land- 
holder of the tenants in the sir. In that 


view I think he must be held entitled to 
eject. The lease is quite reoent and the 
respondents oould not aoquire oooupanoy 
rights in the holdings while the land was 
actually sir in the possession of the pro- 
prietor, and they have not had time to 
acquire them since even if the sir should 
he held to be extinct. I would, therefore, 
allow the appeal and set aside the deoree 
of the Commissioner and restore that of 
the Assistant Collector. The appellant 
should get his oosta in both Appellate 
Courts. 

Ferard, S. M. — I agree. 


Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3301 of 1915. 

May 23, 1919. 

Present Sir Henry Rattigan, Kt., Chief 
Justice, and Mr. Justice Dandas. 

JIWA SINGH an* others— Plaintiffj— 

Appellants 

versus 

Musimmat OHANDI and another — 

DiFBNDANTS — RtSPO* DE NTS. 

Custom — Adoption— Adopted son adopting his own 
brother - Hindu, Jata, Ludhiam Distnct—Onus. 


Among the Hindu Jats of the Ludhiana Distriot a 
sonless proprietor, who happens himself to have been 
an adopted son, is not debarred from exeroising the 
general power possessed by a proprietor in the 
central and eastern parts of the Punjab of appoint- 
ing one of his kinsmen to suooeed him as his heir, 
and the adoption by suoh a proprietor of his own 
brother is not invalid [p. ool 2; |>. 918, ool. 1.] 
The onus of ^roving that there is any restriction 
operating to control the appoiner iu his selection, 
ii« 4 on the d irty asiertiog such restriction |_P- ^7, 


ool 

Second appeal from the decree of the 
District Judge, Ladhiana, dated the 15th 
June 19 1 5. 

Mr, Nani Lml, for the Appellants. 
Bakhehi Tek Ohand and Mr. Balvoant Bai t 


for the Respondents. 
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JUDGMENT. — The circumstances of the District Judge whioh for convenience ie 
present ease woald aopear very olearly repeated in this judgment 
from the genealogy given by the learned 


ALA 


( 

Dule 

1 

Bohna, adopted 
Prem Singh. 


Dular 


I 

Sardul 

I 

Sukhan 


r 

Maluk 

I 

Nathu. 


1 

Rapa 


r 

Jiwa, plaintiff. 


i 

i 


Kaka. 


I 

Goln 

I 

Jawahir Singh 

I 


Phala 

r 

Jawind Singh 
Mahtaba 

I 

Dogar, plaintiff. 


r 


Dhani, plaintiff. 


Tndar Singh. 


r 

Prem Singh 
(adopted by Sohna, 
died 1914). 


1 


I 


Gujar 

defendant No. 1 
(adopted by Prem Singh). 


1 

Bbana. 


It will be seen that Sohna, a Hindu 
Jat cf the Ludhiana District, adopted hia 
collateral Prem SiDgh. In 1907 Prem Singh 
exeonted an adoption deed in favour of his 
own younger brother Gujar. Prem Singh 
having died, the collaterals of Sohna have 
Bned to recover Prem Singh’s property Gajar 
has also died pendente lite and is represented 
by his widow. Now the Courts below have 
concurred in finding that Prem Singh did 
in fact appoint Gajar aa bis heir, and 
that euoh appointment was valid even 
though a brother was appointed. 

In appeal it has been contended — 

First, that Prem Singh, being himself 
an adopted son, was not competent to 
apppiqt ft person as an heir to suoased 
to the property which he had received from 
his adoptive father. 

Secondly, that the onus should have 
hW throwp pq Gujar tp prove that 

hid adoption by his brother was valid by 
suborn ; and 

“Thirdly, that euoh an adoption is 
absolutely invalid. 

As for the first proposition fome reliance 
has been plartd on the rnling in Atehra r. 
Mongol Singh (l ! , which as a matter 
of fbOt oq y deoiotd that the son of a 

1 ) 27 lnd ' a* 393j 99 P. R. 1914# 71 P. L. R. 
1 ^ 16)8 P. W. tt. 1916. 


person who had been adopted if not com- 
petent to challenge, on the ground that 
the property is ancestral qua him, an 
alienation by his father of property to 
whioh his father bad succeeded by adoption 
[Mehra v. Mongol Singh (l)]. It is not very 
clear what direct application that particular 
decision, whioh was arrived at in very 
sptoial circumstance?, has to the present 
049e The learned Coansel for toe appel- 
lants has also pointed out that an adoption 
operates as a transfer, only differing from 
a gift in that it takes effeat after the 
death of the donor instead of in bic 
liefetime {.Balia v. Budha (<OJ. This may 
be conceded, bat it does not appear to 
establish the contention that a aonless pro- 
prietor , who happens himself to have been 
an adopted son, is debarred from cxereic* 
ing the general power possessed by ft 
proprietor in the central and eastern parte 
of the Panjab of appointing one of bis 
kinsmen to succeed him as his heir (Sec 
Hauigao’* D ge t, section Although 

there < oes not appear to be any pub- 
lished ju<'gm 3 nfc of this Conrt exactly » 
point, there is a judgment of tha District 
Court, Ludhiana, of the 9ib Oatober 1914 
(Civil Aopeal No. of 1914, Hira *. 
Dewa Singh) in wbiah it was held 


(2) 60 P. S. 1893 (P. R.J, 
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that a man who had himself bsen 
adopted was not prevented from exer- 
oieing the power of appointing an heir 
in his own tarn from amongst his o*n 
kinsmen. The appeal to the Chief Onnrt 
was dismissed. In the ab9enoe, thereofre, 
of farther material we do not think that 
the Oonnsel for the appellants oan be said 
to have established his first contention. 

Next, as regards the onus of proof it is 
oontended that the adoption of a brother is 
so annsoal that the onas should have been 
laid on those who set it no to prove its 
validity. There does not appear to be any 
authority on whioh the Counsel for the 
appellants ean rely to support his oonten- 
tion. The general rule is given in para* 
graph 36 of Battigan’s Digest, whioh lays 
down that there was no restriction as 
regards the age or the degree of relation* 
ship of a person to be appointed as an 
heir The adoption of a brother does not 
infringe the basio principle underlying the 
customary appointment of an heir, as it 
involves no alienation of ancestral land 
to a person standing outside the agnatic 
group. There is some authority against 
the appellants in Sant Hngh v. Mul<» ( 3 ) 
and the ease of Wat yam Singh v. Jitcan 
Singh (4), where it has been laid down 
that if a custom of adoption ba pr ved to 
exist under whioh a collateral may be 
appointed as customary heir, the onos lies on 
the party asserting that there is ar y restric- 
tion operating to control ths appointer in his 
selection. We are not, therefore, satisfied 
that the onus wa? wrongly laid. 

Now as to the actual validity of the 
appointment now in question, it is evident that 
there has been no alienation of ancestral 
land outside the limits of the agnatic 
group. It also appears that the appointment 
by Prem Singh of his brother Gajar as 
bis heir was attested by the Lambardars 
and did not apparently excite any immediate 
protest j nor dees it appear to have 
been regarded as by any means an 
impossible operation. We would also refer 
to the remarks made in the introduction 
to Chapter III of Rattigan’s D gesf. It 
is therein stated that ‘‘According to the 
notion prevailing amongst aerieol'UMf-tp, 

tS) 17 Ind. Caa. 860, 44 P. R. 1918; 23 P. L. R. 
1918; 282 P. W. R 1918. 

(41 19 Ind. Cm. 264, 206 P. L. R. 1918, 2*7 P. W. 

It. 1 19 19, 


adoption is in no sense connected with 
religion, and partakes more of the charac- 
ter whioh the act assumed in the later 
R>man Lav ns a simple nonvnis h-rt-dis 
xmtitutiO\ that i9 to say, it is a more or 
less public institution by a sonless owner 
of land of a person to succeed him as 
his heir”. Now the fact that a Hindu Jat 
of Ludhiana is at liberty to select one 
of his collaterals as his heir is beyond 
dispute, and in the Ludhiana Customary 
Law of 1^11, page 98, numerous instances 
are given. No doubt the adoption of a 
brother would not be looked upon with 
favour amongst Hindus of the twice born 
castes, where a different form of adoption is 
practised, bat the parties to this litigation 
do not belong to the twice- born 
oa6tfs. The appointment of an heir has 
no religious significance, and there does 
not appear to be any authority for sup* 
posing that there is any ai bitrary restric- 
tion beyond the practical olb that the 
land must i ot go outeide the agnatio 
group. 'I he piesumption do doubt would 
be against tie validity of the appointment 
of a daughter's or a sister’s son, but 
this is a veiy different matter inasmuch 
as such an appointment tabes the land 
away from the agnatio groups and obeos 
involving the appointment of a daughter’s 
son as bis heir are not in point in the 
present oase. Even looking to Hindu Law, 
there is some authority to the effeot that 
the adoption of a brother is permissible 
in the krilrima form of adoption. it is 
mentiomd in the Punjab Civil Code by 
Tremleit, page 2il. It is also mentioned 
as a possible adoption amongst Hindu 
tribes in the Deooan in Steele’s Law and 
Custom of Hindu Castes at page 44 . It 
is sometimes suggested that no adoption 
oan be valid in whioh the mother of the 
person adopted is debarred from marrying 
the adoptive father. Ibis rule, however, 
is not known to apply amongst agrioultc* 
ii*.t8 ct Ltahiai a (eee Gcidon Walker’s 
Customary Law, page 1 3y ; and indeed this 
tele can baiaiy be regained as ot gene- 
ral application. It is not possible in the 
present case to lay down any geneiai rule 
because the on lumsiances oi this aie 
veiy Lam w; the person whom Piem Singh 
appointed as his Leir is a near collateral 
of the persons contesting the validity of 
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the appointment and in any ease the land 
will remain in the family, bat in the 
circumstances we think that the appoint- 
ment ia prima facie valid and the appel- 
lants have failed to show that there is 
any religions or customary impediment to 
snoh an appointment. 

It is said in faot only a small portion 
of the property is ancestral qua the plaint- 
iffs, hat this question has not been decid- 
ed by the lower Courts. The appellants* 
Counsel has also contended that the widow 
of Gajar has no rights in the property, 
but we consider that her right to a life- 
interest in it until death or re marriage 19 
beyond dispute (see paragraph 54 of Rat- 
tigan’s Digest). 

The result is that the appeal fails and 
is dismissed with costs. 

Appeal dismissed. 


COURT OP THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Siconb Appeal No. 121 of 1918-19. 

Maroh 11, 1920, 

Preient: — Mr. Hospkins, S. M., and Mr. 

HarrisoD, J. M. 

HAR GOBIND — Plaintiff — 

Appellant 

venus 

JAWALA PRASAD — Defendant 

Respondent. 

ReB judicata— Issue not vital to decision , effect of. 

An issue which ia not vital to the decision of a 
suit and the finding on which is not very clear 
does not operate as res judicata in a subsequent suit* 
[p. 939, col. 1] 

Seoond appeal from the order of the 
Commissioner, Meerut Division, dated the 
19th August 1919, in the case of eject- 
ment. 

JUDGMENT, 

Hopkins, S. M. ( February 12, 1920).— 
This is a tenant 9 seoond appeal in au 
ejectment suit in whioh the Commissioner, 
holding that a certain previous decision 
operated as a res judicata , has held that 
the appellant has not aoquired oooupanoy 
rights. The Commissioner relied upon a 
decision in a previous suit for ejectment 


brought in the previous years. The issues 
in that suit were two: — 

(1) Whether the defendant had acquired 
oooupanoy rights, and 

(2) whether he was holding under an 
expired lease. 

The suit was actually decided upon the 
seoond issue, it being found that he was 
holding under a lease for 4 years, whioh 
had not expired. This finding aofcually 
made a finding on the first issue unneces- 
sary, but the latter was teshnioally decided 
against the tenant in the following words: — 
Defendant has filed a copy of the Khatauni 
abstract of Mauza Bisauli relating to his 
holding, but he has not at all proved that it 
was included in plaintiff’s Khata Kbewat. For 
my satisfaction I looked up into the Khatauni 
of 1314 F. of this Mauza and observed 
that there were so many as 14 Khatas in 
the Khewat of the said Mauza. The tenancy 
is admitted sinoe 1315 F. by the plaintiff. 
The defendant has completed up 11 years 
in 1325 F. and has not consequently ao- 
quired occupancy rights. 1 decide the issue 
against the defendant.’* The Commissioner 
remarks upon this decision that the defend- 
ant should have appealed against the 
finding that he had completed only 11 
years. To this the appellant replies that 
the decree in the former suit having been 
in his favour on the finding on the seoond 
issue, he had no right to appeal. Undoubt- 
edly if there had been no finding regarding 
the lease, he might himself have appealed, 
but as the Zemindar did not appeal against 
the finding on the seoond issue, there was 
no cause fo* the tenant himself to appeal. 
He 0 uld only have filed a cross-objection 
regarding the finding on the first issue, if 
the Zemindar had appealed against the 
finding on the seoond. 

Now it seems to me that there was no 
real finding at all on the first issue. 
Possibly the Assistant Collector meant to 
imply that the plaintiff bad not made out 
that be had hell for 12 years under the 
same landholder, but in effeot merely recited 
the faot that 11 years were admitted by 
the plaintiff. It seems that there wa9 some 
question whether the disputed holding had 
been h*-ld under the same landholder prior 
to 1315 F. from which time the tenancy 
was admitted, and it appears from the 
Patwari’s evidence in the present suitthafr 
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formerly the village was divided into Thoks, 
but that seDarate Khewats were prepared 
with effeot from 1315 F. This proceeding, 
if it occurred, would aooouut in some 
measure for the reoords starting an ap- 
parently new period from 1315 F, and from 
the way in whioh the Assistant Colleotor 
wrote his judgment in the former suit I 
infer that he examined the Khatauni whioh 
was before him after he had heard argu- 
monte, so that he had not the assistance 
of Counsel in examining it. . In these 
oiroumstanoes seeing that the issue was 
not vital to the deoision of the former suit 
and that the finding on the issue itself is 
by no means olear, I would hold that the 
plea of res judicata oonnot be taken. I 
would, therefore, remand the suit to the 
Commissioner for deoision of the appeal on 
the merits and give appellant his oosts of 
this appeal. 

Hopkins, S. M. — I agree that there was 
no real finding in the previous suit on the 
matter now in issue and ooDOur in the order 
proposed. 

Suit remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 399 of 1918. 

November 14, 1919. 

Fresent : — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Justioe Heaton. 
SHANKAR SANA — Defendant - Appellant 

versus 

SHIVABHAI VALL A VBHAI- -Plaint* ff 

— Respondent. 

Bombay Court of Wards Act (L Bom of 190 V* 
88. 18, 14 — Notices, publication of, manner of. 

Although the publication of notices under sections 
13 and 14 of the Bombay Court of Wards Act in 
the Government Gazette and local newspapers 
in English and in vernacular is a sufficient com- 
pliance with the law, yet in the interests of illiterate 
persons s>me special method of publishing notices 
calling for claims should be presciibed [p. 940, col. l.J 

S'oond appeal from the deoision of the 
District Judge, Ahmedabad, in Appeal 
No. 363 of 1916, reversing the decree 
passed by the Subordinate Judge at Nadiad, 
in Civil Suit No. 125 of 1915. 


Mr. O. N. Thahor , for the Appellant. 

Mr. N. K. Mehta , for the Respondent. 

JUDGMENT. 

Macleod, C. J. — The plaintiff brought this 
suit by his next friend, the Talukdari 
Settlement Officer, against the defendant to 
reoover possession of the plaint land with 
mesne profits for the year 1915, alleging 
that bis estate was in charge of the Court 
of Wards; that a notice calling for submis- 
sion of claims was published in the Govern- 
ment Gazette of the 6th June 1907; that 
the defendant did not submit hi* claim as 
a mortgagee within six months as required 
by the said notice; that, therefore, notice 
was issued to the defendant to give up 
possession of the land on the 25th October 
1913 under the Bombay Land Revenue 
Code; that possession was taken of the 
land on the 3rd June 1914 in the presence 
of the Paooh; that defendant took baok 
suoh possession wrongfully on or about 
the 6th June 1914, when [the cause of 
aotion for this suit accrued. The defend- 
ant denied the claim and alleged that the 
notice did not bind him; that section 14 
of the Court of Wards Aot did not bind 
him, nor did it entitle the plaintiff to 
maintain the present suit against him, a 
mortgagee in possession. The trial Court 
dismissed the suit. The plaintiff appealed 
and his olaim was deoreed with costs through- 
out. It is admitted that a notification under 
section 14 (l) was properly published and 
also the notice under section 13 (l) to 
file claims was properly published. The 
only defence the defendant ba9 is that he 
is an illiterate cultivator and oould not read 
the Government Gazette. The learned District 
Judge admitted that it was a hard case. He 
says: 

“it is absurd to suppose that an illiterate 
oultivator will read the Government Gazette. 
It is, however, just as absurd to suppose 
that he will read the ‘Praja Bandhu’ or 
‘Gujarati’. No doubt where there are numer- 
ous creditors the fact that an application 
is necessary soon gets about, but it is not 
always the case that there are numerous 
creditors. It would be much more satis- 
factory, if there were public notification by 
beat of drum in the principal village of 
the estate and at the Taluka town. To 
give notice to each creditor as suggested 
by the lower Court is impracticable, as the 



940 INDIAN OASES i [«20 

+ • m t * 

BALLELETATHIL KTJNHAN VAMBIAR V. KOL ANGABATH RAlfAN NaVaR. 

S’oonl aooeal against the dbbVsb of the 

Ciirfc of the Temoiriry Sibordioate Jaf^, 

TeHiihpr ry, in Aopsal Si»fc N^. t>3 6f 


objrot of the Statute in to enable the 
Onrfof Wards to ascertain who the creditors 


are. 

I agree with the remarks made by the 
learned District Judge It is certainly 
desirable that there should bi some fn^th^r 
publication of the notice calbncr for Mums 
than f he mere publication in the G >vern- 
moot G<z a tte Under section 14 (1) the 
notice would be published in the Government 
Gazette and in such other manuer as the 
Governor in Counoil may, by general orppeo al 
order, direct, and I think our beet oourse is to 
send a cnpyof the proceeding* in this case and 
our judgment to G ‘verrment, suggesting that 
some epeoial order should be made under 
Section 14 (1) of the Court of Wards Act with 
regard to the further publication of 
Dotioes oallirg for claims under that sec- 
tion At present this appeal must be dismiss* 
ed with oopts. 

HsaTOr, J.— I agree. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 104 op 1919. 
February 12, 1920. 

Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justine Spencer. 

BALLELETATHIL KUNHASI NAMBIAR 

AMD OTHERS — DkFkNDANT No. 2 .ND HIS 
LEGAL RfePRESBNTATIVSs — APPELLANTS 

» ersus 

KOtANGARATB RAMAN NAY4R 

A#»* OTBE kH — Pf.AlNTiPPP— RrR»0'TE»T->. 

Malabar Compensation for Tenants’ Improvements 
Act (I Mad ofiQlr) f s >P — Contract made after passing 
of Act— Terms more favourable than Act — Right of 
tenant to claim under contract - Improvements, value 
of, method of computing. 

Seotion 19 of the Malabar Compensation for 
Tenants’ Improvements Act is no bar to a tenant 
claiming under a coniract if the terms of the 
contract are more favourable to him than the pro- 
visions of the Act, even though the contract was 
made after the passing of the Act (p P 0, col 2.] 

In assessing the value rf improvements mentioned 
In a contract the calculation should be made at the 
rate prevailing at the time of eviotion.[p, 941, coL 1.] 


in 

1919 pre^e^rel aginafc the decree of tho Ooart 
of the Dsfcriot M mn‘ f , MidapuWinii In 
Original Suit No. 474 of 1915. 

Mr. K. P. M. Menon, for fche Aop9lUn*s. 

Messrs K. P . Padmandbh'i Pillai and B. V* 
Paramoswr* A'yar , fir the R94p3n4dnM. 

JUDGMENT. — The questions fob colisi* 

deration are: — 

1. Waether 2nd defendant is entitled 
to contract himself out of the Malabar 
Tenant* Improvements Act where the terms 
of the oontraot are more favourable to him 
than the provisions of the Act relating to 
improvements. 

2. Whether the calculation of the ^aloe 
of improvements according to D> inhered tld 
(u^age of the land) mentioned in the 
contract should be made at fche rate pre- 
vailing on date of Exhibit A oP at the 
time of ejectment. 

3. What is the amount claimable for 
improvements aooordiog to the dontraotP 

Is it (a) two times the valae of Kaz likanotn 
improvement plus twice that amount again 
for Vettu»anom or ( b ) twice the Kozoi- 
kanom amount plus twice the VefctukAnom 
amount or (c) two times the value of 
Kczhikarom puls the value of the 
Kczhikacom for Vettukanom (that is thrice 
on the whole)P 

We think that section 19 of the Act 
does not prevent the tenant from claiming 
under a oontraot made even after the passing 

of fche Act, if it is more favourable to him 

than the Act. The general words in the 
short judgment in foindupurayil Kunhtsori 
v. Neroth Runhi Kunnan (l) that ‘section 
precludes parties from contracting them- 
selves cut of the Act. by any oontraot made 
after 1st January 1836” dlo not, when taken 
with the facts of that ca.*e and having 
regard to the language 6f Btittiidri I prevent 
the tenant from claiming according tb fcbB 
orn*raot if it is more favourable* The 
spotion says obly that “nothirig in any cob* 
tract made alter fche 1st day of JaDttTry 
1886 shall take away or lim'fc the rig 
of a tenant to raske improvements an o 
claim compensation” according to tho 0 * 

(1)1 Ind. Cas. 207: 32 M. 1; 6 M. L. T. 277f 18 M. 
L. J. 98; 3 M. L. T- 29|. 
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and not that nothing in any contract made 
after the 1st day of January 1 S S6 shall 
oblige the landlord to pay more oomoensa- 
tioD than is claimable under the Act, nor 
does it say conversely that nothing in 
suoh a oontraot shall entitle the tenant to 
claim more compensation than is claimable 
under the Aot. 

Oo the 2nd question, we are bound to 
follow the deoision of the Fall Bench in 
Kerala Varmah Valia Raia v. Ramuni (2) 
and hold that the value at the time of eviotion 
ha9 to be considered. 

On the 3rd question, we think that twice 
the ordinary value for Kuzhikauom and 
the some amount a9 the ordinary value of 
the Kuzhikanom for Yettokanom, total 
thrice the amount of Kcziikanom is 
claimable for both Kczhikanom and Vet* 
tukanom taken together. In the result, 
the compensation payable to 2nd defendant 
for Kuzhikanom and Vettukanom, is not 
Rs. 1,663 15 7 but thrice Rs. 1,271*5*6 plus 
thrice R*. 2y4-8*t. (This will not bffdot 
the amount given separately for Ohamayans) 

The lower Court’s decree will be modified 
aoooid ngly. Time for redemption extended 
till six months from this date. The ap* 
pellant will get half his ooats from plain* 
tiffs here and in the lower Appellate Court. 
The appeal, so far as it is directad 
against the respondents Nos. 6 to 9, is 
dismissed with costs. 

m. c. p. 

Decree modified, 

(?) 3 M. L. J. 51 (F. B.). 


ALL AH A B \D HIGH COURT. 

First Appb*l f .om No 107 ^f 1919. 

March 23, 19^0. 

Pretent:— Mr. Ju-tioe Piggott and 
Mr Justice Walsh. 

M*. SHEO NATH SINGH, Bar at law, 
JR^puvfSK — A pplic »nt— Appellant 

* t ertus 

L. MUNSHI RAM — Re pondent. 

Provincial Insolvency Act ( III of 1907,1, s. 16.(2), 
(0) — Receiver, vesting of property in — Order of adiudi • 
Qation t effect of. 


The vesting of an insolvent's property in the 
Receiver takes place only when an order of adjinli. 
cation is made and such order relates back to the 
presentation of the petition for insolvency, [p. 9-W, 
col (.] 

First aopeal from the order of the Dis- 
trict Judge, Moradatad, dated the 30th 
May 1919. 

The Hon’ble Dr. S. M. Sul ai man, the 
Hon’ble Mr. Rata Alt and Mr. P. L. Banerji , 
for the Appellant. 

The Hon’ble Dr. T . B. Sapru and Mr, Q. L. 
Agartoala , for the Respondent. 

JUDGMENT. — This is an appeal from an 
order of the District Judge of Moradabad 
sitting in insolvency, dismissing an applies* 
tion, filed by the Receiver, for an order that 
a oertain tiansfer made by the insolvent 
was vrid under the Insolvency Law and 
that the property be handed over to the 
Receiver. So fur as the question decided 
by the learned Judge and now before us in 
appeal in concerned, the faots are not in 
dispute. The respondent suggests tnat there 
may be grounds for attacking the order of 
adjudication and the locus $ta>di of the 
original petitioning oreditor, but these are 
not matters wbioh can be deoided upon this 
application and he most he left to take snch 
oourse as may seem proper to him by way 
of an independent application to the Court 
below. 

The faots are that tho petition or appli* 
cation in insolvency was presented on the 
3rd of March, turn mens was issued on the 
11th of Maroh, on whioh day the debtor con- 
tracted for the sale of his immoveable pro* 
per»y, and on the following day, namely, the 
)2th ot March, the sale-deed in question was 
exeonted, providing that certain portions of 
the consideration money should be left with 
the purchaser for payment to certain oredi* 
tors of the debtor of the debts dne to them. 
The debtor was adjudicated insolvent on 
the 2 st of Maroh 19 y end on the 25th 
of Maroh the present applicant, the Receiver, 
applied to set aside the transfer both under 
eeotiona 36 and 37 and, by a supplementary 
application or amendment of his original 
application made on the 21th April, under 
seotion 16. 

It is alleged that four witnesses were 
summoned on behalf of the applicant, the 
Receiver, and a large number, on behalf of 
the debtor, but that no evidepoe was 
actually reoorded on either Bide and that. 
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the Receiver declined to call any parole 
evidence or to pat the witnesses summoned 
into the box simply because they had 
nothing relevant to say. The faot9 really 
speak for themselves and raise a question 
of Bankruptcy Liw, whioh so far as the 
English law is concerned, has been settled 
for many years and whiob, we think, is not 
douhful under the Provincial Insolvency 
Aot. Section 16, sub seotion 2, provides that, 
on the making of an order of adjudica- 
tion, in this case the 2 1st of Marob, the 
whole of the property of the insolvent shall 
vest in the Reoeiver and shall beoome divisi- 
ble among the creditors. If that provision 
stood by itself, there would be no question 
but that any dealing with his property by 
the insolvent before the date of the adjudi- 
cation would be good. Sub seotion 6 con- 
tains a provision, which is familiar in the 
English Bankruptcy Law and whioh dates 
a 9 far baok at least as the year 1869, that 
an order of adjudication shall relate baok 
and take effect from the date of the pre- 
sentation of the petition on whioh it is 
made. In our view the joint effect of these 
two provisions is this: — No vesting takes 
plaoe until an order of adjudication is made. 
It is the making of the order of adjudica- 
tion whioh vests the property and only 
upon such an order being made can any 
vesting take plaoe at all ; but oooe the 
order is made, the effect oreated by it is 
by a legal fiction taken to relate baok to 
the presentation of the petition or, in other 
words, the commencement of insolvency. 
It is impossible to give any real meaning 
to the word “ relate ” or to the words 
11 take effeot from ” contained in sub-seotion 
6 unless this be the real meaning. This 
question has, so far as we have been able 
to ascertain with the assistance of the ex- 
perienced gentlemen appearing in this appeal, 
not been seriously raised hitherto and there 
is no reported oase in the offioial reports, 
but there is a reoord of a oase in whioh 
the question arose indireotly by reason of 
the meaning sought to be put upon seotion 
36, whioh was heard in the High Court 
at Madras in February 1918 by two Judges, 
both of whom took the view whioh we 
now take. That case is Sanharanarayana 
V. Alayiri Aiyar (1). We are not satisfied 

(l) 49 Ind. Ou. 283; (1918) M. W. N. 487; 24 M. 
I, T. 149; 35 M, L. J. 290; 8 I/. W. 28L 


that there is really all the diffirenoe bet- 
ween the provisions of the English law 
and the Provincial Insolvenoy Aot, whioh 
appears to have troubled the Madras High 
Conrt ; but it does not matter, as the view 
whioh we take is the view whioh was 
always taken from the earliest days io the 
administration of the Bankruptoy Law for 
reasons inherent in the polioy of the 
Bankruptoy Law, some of whioh are con- 
tained in the judgment of the Madras High 
Court, The commercial oommunity cannot 
bo too often reminded of the risks whioh 
everybody inns in dealing with a man who 
is io low water and who may have oommitted 
an aot of insolvency. Seotion 38 of the 
Provincial Insolvenoy Act, whioh is another 
seotion taken from the English Legislature, 
protects anybody who before the date of 
the order of adjudication deals with the 
insolvent for valuable consideration, but 
that protection has always been held to 
b) unavailable to a transferee where the 
oiroumstanoes show that the transfer whioh 
he has taken is in itself an offence against 
the Bankruptoy Law, that is to say, a 
man cannot olaim the protection of a 
bona fide transfer for value, where he is 
himself engaged in an act whioh is an aot 
of insolvenoy. There are reasons for think- 
ing that this transfer might have been 
assailed on at least two other grounds. If 
it be the fact, as was suggested, but this 
has not been proved, that it was a trans- 
fer under whioh the puaohaser was to pay 
oertain creditors of the debtor to the ex- 
clusion of others, and the debtor was unable 
to pay his creditors in full, it would have 
been an undue preference and in itself an 
aot of insolvenoy under seotion 4 (e). If# 
on the other hand, it was a transfer of 
the whole of his property which then re- 
mained to him with the intention of defeat- 
ing or delaying his creditors except those 
for whose payment he made provision, that 
also would have been an act of insolvenoy 
under seotion 4, and no transferee under 
such a deed oould take any title against 
the Reoeiver if an interim order of adjudi- 
cation were made. These matters have 
not been gone into because the adjudica- 
tion appears to- have proceeded upon an 
altogether different aot of insolvency anterior 
in date, and the circumstances explain 
and in our opinion justify» the oours 
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taken by the Receiver in refraining from 
oalling any evidenoe. Technically, no doabfc, 
it may be said that the Receiver ought to 
make a formal affidavit setting out Ihe 
facts which are ascertainable from the reoord, 
as we have mentioned them above, and file 
suoh affidavit, or formal evidenoe in support 
of his application, and if objection had been 
taken by the respondent to the absenoe of 
suoh an affidavit, it could easily have been 
remedied by an adjournment and by the 
Receiver filing the necessary affidavit, but 
there are no rules whioh make suoh a 
course obligatory upon the Reoeiver. It is 
left to the Court to use its discretion and 
common seoee in each case, and of oourse 
the Court being the Court in whioh the 
order of adjudication has been made and in 
whioh all preliminary proceedings have 
already been taken, it can take judicial 
notice of the debts and proceedings. There* 
fore no possible prejudice could arise to 
the respondent from the absenoe of any 
formal evidenoe of the nature we have 
suggested. The real mistake of the learned 
Judge is that he has not adjudicated at all 
upon the matter, whioh, we think, is dearly 
established by the admitted facts. He 
treated it as an application whioh was 
really not supported by any evidenoe at 
all. If that were correct, he would have 
been right in dismissing the application, or 
at any rate in adjourning it to compel the 
Reoeiver to file some affidavit or other 
evidenoe, but in this particular case the 
deed and the date on whioh it was made 
and the date of the petition and the date 
of tbe order of adjudication spoke for 
themselveB and constituted really the sole 
evidenoe to whioh it was necessary for 
the Reoeiver to refer in order to establish 
the invalidity of this deed. The appeal 
must be allowed with oosts including fees 
on the higher soale and the deed deolared 
.void under eeotion 16. We may say that 
•we entirely agree with the learned Judge 
that no oase was made out under seotion 37. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal from the Bomb.y High Court. 

November 21, 19ly. 

Present :-- Lord Shaw, Lord Phillimore, 
Sir John Edge, Mr. Ameer Ali aod 
Sir Lawrence Jenkins. 

S A El NAB A I — Plaintiff — Appellant 

versus 

SHIR1NIBAI am) others — Defendants 

— Respondents. 

Privy Counoil Procedure— Appeal, withdrawal of, on 
terms -Parties not sui juris— Minor-Consent of Court, 
when should be given— Civil Procedure Code (Act V of 
1908^, 0. XX XI I , j\ 7. 


An application to allow an appeal to be withdrawn 
on terms, where there are parties concerned who are 
not sui juris, should not be granted without grave 
consideration, [p. 914, col. i ] 

J he Courts in India should ordinarily accept as 
suthcient (he assurance of the minor’s Counsel that 

the compromise which is proposed is for his bonetit. 
IP 911, col. 1.] 

In the present case the Board allowed such a com- 
promise in an appeal pending before it on tbe assur- 
auce of the minor’s Counsel, supported by a certi. 
ficate ot the Counsel who had appeared for him in 
the lower Courts, [p. 944, col. 1.] 

Application to withdraw an appeal to H.'s 
Majesty in Council from a decree of the 
Bombay High Court, 


TAbib.— 1 his suit arose out of the Will 
of a widow, Khansubai, who left consider- 
able property. The defendants were the 
executors and beneficiaries under the Will 
One of them, a benefioiary, was a minor, 
and was represented by hie gnardian, 
bbirimbai, one of the exeoutors. The learned 
Judge decreed the suit, but on appeal his 
deoision was reversed. Plaintiff Sakinabai, 
therefore, presented the present appeal! 
Pending the hearing the parties entered into 
a written agreement for the withdrawal of 
the appeal on certain terms. 

The present application was by the minor 
respondent, and prayed for a certificate that 
the agreement of compromise was for the 
benefit of the minor, or that the case might 
be remanded to the High Court to enquire 
and certify whether the agreement was for 
tbe benefit of the minor, and upon suoh 
certificate that leave be given to withdraw 
the appeal. The application was supported 
by an affidavit by Shirinibai, stating that she 
was advised that the compromise was for the 
benefit of tbe minor, annexed to whioh was 
the opinion of Counsel who had appeared 
for Shirinibai at the trial and for Shirinibai 
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and the minor on the appeal in the High 
Court, advising the compromise a9 beiDg 
in the interest of the minor. 

Mr, E. B Bailees, for the Appellant. 

Mr, Kentcorthy Blown, for the minor 
Respondents. 

JUDGMENT. 

Lord Shaw. — Applications to allow an 
appeal to be withdrawn on terms, when there 
are parties ootoerned who are not sui >uris % 
are not granted without grave considera- 
tion. In the present oase Mr. Kenworthy 
BrowD, as Counsel for the minor concerned, 
having considered the whole proceedings, 
both in their legal hearings and with a full 
regard to the interests of the minor and 
his estate, has assured their Lordships that 
he is of opinion that the compromise is for 
the benefit of the minor. The oase is 
further strengthened in that direction by a 
certificate of Mr. J. B Kanga and Mr. V. F. 
Tarapoiewala, the Counsel for the minor in 
the Courts below, that the compromise whioh 
is proposed is for bis benefit. 

If there were an appeal pending before 
the High Court, this certificate would have 
been presented to the Court below, if advan- 
tage bad been taken of rule 7 of Order 
XX All of the Code whioh prescribes that: — 

“No next friend or guardian for the suit 
shall, withoat the leave of the Court, expressly 
reooided in the proceedings, enter into any 
agreement or compromise on behalf of a 
minor with reference to the suit in whioh 
he aots as ntxt friend or guardian.” 

In these oiroumstances the Board finds 
itself in posi e-sion of what, aocordiDg to 
ordinary praotiop, would have been satis- 
faotory to the Court below, whote leave to 
enter into a compromise would have been 
asked. It has the farther assurance of 
learned Counsel at its own Bar and upon the 
whole their Lordships are of opinion that 
this compromise is for the benefit of the 
minor and one that they should sanction. 
In terms ot the compromise, accordingly, 
their Loidships will advise His Majesty 
that leave should be granted to withdraw 
the appeal. 

Leave granted, 

Solicitors for the Appellant: — Messrs. Buges 
4 * ii on, 

Solieitors foF-the Respondents:— Messrs. T. 
fd, TVWaan Sf Co, 


PUNJAB CHIEF COURT.. 
Second Civil Appeal No. 29a6 of 1913, 

March 26, 1919. 

Present: — Sir Henry Rattigan, Kt., Chief 

Jadge. 

SHER KHAN— Plaintiff — 
Appellant 
versus 

MUZAFFAR KHAN and another— 

Dkpend^nts— Respondents. 
Registration Act ( XVI of 1908^, 8, 17 0) (wj - 
Receipt for consideration money , whether compulsorily 
registrable— Payment, whether can be proved aliunde 
—Practice— Ruling of single Judge, whether binding. 


A receipt for the balance of the purohase-money 
on account of immoveable property reciting an oral 
sale is compulsorily registrable under clause c» of 
section i7 1) of the Registration Act, although it 
is not in itself a sale-deed, and, unless it is regis- 
tered, it cannot be received in evidence, but pay- 
ment of consideration may be proved aliunde. 
[p u 4 4 >c ol 2; p. P4“, col t.J 

The ruling of a single Judge of the T aliore Lbiet 
Court, which has not been dissented from or over- 
ruled, is binding on the subordinate Courts in the 
Punjab and most be followed [p n44, col. 2 ] 

Siooiid appeal -from the decree of the 
District Judge, Mianwali, dated 8ch August 
lal8. 

Mr. B.N. Kapur, for the Appellant. 

Mr. Behari Lai , for the Respondents. 

JUDGMENT.— In Bam Oh and v><>hattar 
Singh (i) a receipt very similar in terms 
to Exhibit D L was held by Soah Dm, J., 
to be an instrument compulsorily regis- 
trable u dir olanso (c) of section 17 (l) of 
the R»gistratioa Act. It was held by the 
same learned Jndge that the doonnaent 
before him was not in itself a sale deed 
within the meaning and for the P er * 
po ei of olaase (6) of that sec 'ion. I 
have myself no hesitation in following, this 
ruling, and the District Judge was not 
justified in refasing to follow it' simply 
because it was the deoision of ft single 
Jadge of this Court. 

In this connection I would point out that a 
ruliog by a single Judge of this Court, 
whioh has cot been dissented from or over- 
ruled, is as much handing upon the subordi- 
nate Courts of the Province a9 the decisions 


of Division Benches. 

Bat wh le l holJ that Exhibit D 1 was 
not admissible in evidence, iaasmiah ft* 1 
has not been registered, I see ni reason 

why defendant should not prove p»Vjn Q ” 
(l) 6 Ind. Cas. 64 h 73 P. L, R. 19Kb 67 P. W. »• 


1910. 
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of consideration aliunde, Th*> D^fsiafc Judge 
has found tha Miwaz Khan. th« second 
vendee, did not oay • he tull sum of R*. 1,145 
to Muzaffar Khan, the first vendee, bat 
that he did Aotually pay a sum of Rs. 400. I 
agree with the learned Judge that the mere 
fact that the second vendee has failed to 
prove that he paid the full amount of 
the consideration does not vitiate the sale 
to him. Moziffar Khan, the vendor, admits 
that he has sold the land to Maw^z Khan 
and that he has reoeived full consideration 
for the bargain. It is also shown by oopies 
of entries on the reoord that mutation was 
effeoted in favour of the aeoond vendee in 
March 1918. 

The result is that before plaintiff obtained 
his decree for pre-emption, the land was 
aotually sold to Mawaz Khan who has a 
superior right of pre-emption, and plaintiff’s 
suit has accordingly been rightly dismissed. I 
dismiss his appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petitions Nos. 149, 150 and 

151 of 1919. 

November 19, 1919. 

Present: — Mr. Jusfcioe Krishoan. 

AYYA NADAN— Plaintiff- 
Petitioner 

versus 

THANAMMAL (insane) by her 
GUARDI aN AND MOTHER J'EENI AMMAL- 

Defendant — Respondent in all 

Civil Procedure Code ( Act V of 190*,), s. 116, 0. 
Ill, r 1, 0. IX, rr. 6, 7,1?, 0. XXXII, r. 1— 
Guardian a<J litem of lunatic defendant— Order direct- 
ing guardian to pioduce ward Non-compliance with 
order -Court proceeding ox parte— Appointment of 
and application by fresh guardian and setting aside 
of ex parte order , validity oj — Order directing pro- 
duction of ward, whether necessary — High Court, inter- 
ference by, in revision Representation of parties by 
Vakils under O. IX, r. 1, legality of 

Order III, rule 1, Civil Procedure Code, is wide 
enough to enable the Court tc direct any party to 
the suit to appear in person, whether he be a minor or 
a major or of sound or unsound mind, and the order 
may bo made at any stage of the suit, [p y±',col t.j 

When such an order is given to the guardian of a 
lunatic or minor defendant, it is in effect an order 
to the defendant to appear in person and failure 
to comply with it will enable the Court to act 
under Order IX, rule 12 , of the ivil Procedure code, 
[p. 947, col. 2.] 


Rajugopal Pundarithar v. Muthukumara Chettiar, 

17 lud. Cas. 7b2; 23 M. L. J. ti 76; ,3 M. L. T. l!*, 

distinguished 

Thero is nothing iu Order XXXII, rule 11, Civil 
Procedure Code, to mako it inapplicable to a case 
wherein an order was passed to try the suit ex part <\ 
The power under rule il may be exercised at auy 
time during tho pendency of the suit. [p. 947, col 1.] 
Parties are entitled to appear by Vakils under 
Ordor IX, rule 7, Civil Procedure Codo,[p. 947, col l.] 
Whore on tho non. compliance by a guardian with an 
order directing him to produce tho minor or lunatic 
defendant tho ^ourt proceeds ex parte, the order may 
be set aside on tho application of a fresh guardian, 
[p. 947, col ?.] 

In setting aside the ex parte order it is iu tho 
Court’s discretion to impose, as a condition pre- 
cedent, that the guardian do produce his ward on a 
prescribed date. If it declines to impose such a 
coudition, tho High Court will not interfere iu 
revision, [p. 948, col. 2; p. 919, col. 1.] 

Petitions, nnder seotion 1 i 5 of Aot V 
of 1908 and seotion 107 of the Govern- 
ment of India Aot, praying the High Court 
to revise the orders of the Court of the 
Temporary Subordinate Judge, Ramnad at 
Madura, dated the 26th Deaember 191$ 
and 21st January 1919, in I. A. 
Nos, 204 and 206 of 19-8, in Original 
Suit No 86 of 19 6 and the order dated 
4th January 19 1 9 in Original Suit No. 86 of 
1916 respectively. 

FACTS appear from the judgment. 

The Hon’ble Mr. S. Srinsvasa Aiyarxgar , 
(Advocate General), for the Petitioner: — 
The lower Court had no power to set aside 
the ex parte order, that it had passed, on 
the application of the defendant’s new 
guardian nnder Ordor IX, rule 7, Civil 
Procedure Code. Under Order IX, rule 12, 
the new guardian is to be subject to the 
rules that preoede, t. e., he is affeoted by 
the disabilities in those rules but cannot 
avail himself of the remedies provided by 
them. 

Nextly, the ex parte order was made owing 
to the defendant’s failure to appear in com- 
pliance with the order of Court. Hence 
the defendant should personally apply 
under rule 7 and not by Pleader. 

Good oause has not been shown for the 
guardian not producing his ward and there 
were not sufficient grounds for setting aside 
the ex parte order. 

In any event before setting aside the 
ex parte order the Court should have insisted 
on the production of the defendant afresb. 
The pre-ent Subordinate Judge had no power 
to go back on his predecessor’s order. 


6Q 
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Messrs. L. A. Qovindaraghava A'-yar and 
K N. Kumartami Aiy r, frr Respondent?:— 
The first order for trial of the suit 
ex parte was itself ino^nmetent as Order IX, 
role ' 2, does not contemplate oases of 
gnardians not producing tbeir wards. 
Bajagofdl Pandorithar v. Muthukumara 
Ohetiiar (1). In any event the Court had 
juritdiotion to set aside the ex parte order 
on the application of a new intending 
guardian. Rule 12 should not be too 
narrowly .construed. The new guardian i9 
entitled to avail himself of all pro- 
visions in the preceding rules. There is 
nothing in rule 7 to restriot it to applica- 
tions by the parties themselves. There is 
nothing to prevent their representation 
by Vakils. 

It was not obligatory on the Court, 
while setting aside the ex parte order, to 
insist on the guardian producing the 
defendant in Court. It rested in the Court’s 
discretion to do so, and the High Court 
should not interfere, in revision, with such 
discretion. 

JUDGMENT. — The suit from which tbe«e 
revision pet’tions ari?e was brought by 
the plaintiff as the heir to the estate of 
one Chinna Nadar, alleging inter alia that 
the defendant, his widow, was a lunatic 
at the time the euaoeesion opened on his 
death and she was, therefore, disqualified 
under the Hindu Law from getting a 
widow’s estate and that she was still a 
lunatic at the date of the suit. He, 
therefore, prop sed that a guardian ad 
litem should be appointed for her for the 
suit. • She denied the allegation of uusound- 
ness of mind made against her, but 
the Court, after holding a preliminary 
enquiry, oame to the conclusion that she was 
of unsound mind spd that a guardian was 
necessary to proteot her interests in suit. 
The matter was brought up to this Court 
and a Bench of this Court confirmed the 
order and appointed her brother as her 
guardian ad Ittem and the correctness of 
that order ip, therefore, no longer open to 
question in these proceedings. It ip, however, 
rightly conoeded by the learned Advooate- 
General for the plaintiff that that finding 
in no way affeots the trial of the issue in the 

(1) 17 Ipd. Cas. 762; 23 M. L. J. 676; 13 31, L. T, 

111 . 
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suit whether she was a lunatic when the 
succession opened. 

To prove the defendant’s lunacy the 
plaintiff applied to the Court to pass 
an order for her personal appearance 
in Court and the then Subordinate 
Judge, purporting to act under the proviso to 
Order III, rule 1, cf the Civil Procedure Code, 
gave directions to the defendant’s guardian 
to have her produced in Court on the day of 
hearing. Though several adjournments were 
given for the purpose and though on one 
occasion the Vakil appearing for her guardian 
underto k to produoe her, she was not 
produced in Court, nor did she appear 
herself. The guardian himself also failed 
to appear. Thereupon the Subordinate Judge 
acting under Order IX, rule 12 read with 
rule 6 (1), decided to proceed with the suit 
ex parte against the defendant and adjourned 
the bearing of the suit ex parte to 27th 
August 1918 In doing 90 , he passed a long 
order wherein he considered the question 
whether the guardian was acting against 
the interests of the lunatic in not produc- 
ing her and he thought, though there was no 
evidence for it, that the guardian was acting 
in what he considered to be or was advised 
to be in the interests of the defendant; and 
that, therefore, there was no ground for 
remrving him and appointing a new guardian. 

Before the oase oame on for hearing ex 
par'- e on the adjourned date, the defendant s 
mother put in an affilavit alleging nsgli* 
genoe on the part of the defendant’s guardian 
and prayed that he may be removed and 
that she may be appointed guardian of her 
daughter and that the order directing the 
suit to be heard ex parte may he • eet 
aside under Order IX, rule 7, aod that 
she may be allowed to defend the salt. 
This aDplioation oame on for hearing before 
a new Subordinate Judge and he has allowed 
the petitioner’s prayer. It is against his 
orders that the present revision petitions 
are filed under section 115 of the Code 0 * 
Civil Procedure and seotion 107 of the Govern- 
ment of India Aot. 

Civil Raviaion Petitions Nos. 149 and 151 
are against the orders removing defendant s 
brother from guardianship and appointing 
her mother in his plaoe under Order AXXI1, 
rule 11, of the Civil Procedure Code. These 
orders have not been seriously attaoked 
before me by the learned Advocate* General* 
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The present. Subordinate Judge baa found 
that the guardian was guilty of Dedeot 
of duty in not complying with the order 
of the Court and thus jeopardising the 
right of the defendant to defend the 
suit. Though the previous Subordinate 
Judge thought that there was no reason 
to remove him, it was open to the present 
Subordinate Judge to remove him as, in 
his opinion, he was guilty of negleot of 
duty. The power under rule 11 may bo 
exercised at any time during the pendenoy 
of the suit. It was argoed in the lower 
Court that because an order to try the 
suit ex parte had been passed, there was 
no necessity or power to change the 
guardian. No authority was oited to support 
that contention and I think it was rightly dis- 
allowed by the Subordinate Judge. Even in 
an ex parte oa c e the guardian has still to on* 
eider whether he ahonld not apoly to set aside 
the order ex parte and to appeal if necessary. 
If the guardian on record dies, it is conceded 
that the case oannot proceed without a 
fresh guardian being appointed in whatever 
stage it may be. That shows the necessity 
to have a guardian on record throughout 
the trial to make it a valid trial. There 
is nothing in rule 11 to make it applicable to 
an ex parte oase. The lower » -ourt’s orders 
in the above matter were, therefore, right and 
Civil Revision Petitions Nos. 149 and 151 fail. 

Civil Revision Petition No. 150 of lyl9 
is against the order setting adde the 
order declaring that the trial of the 
oase should proceed against the defend- 
ant ex parte and giviog leave to the new 
guardian to defend the oase, As stated 
above, the former order was passed because 
the then gaardian had failed to produce 
the defendant though ordered to do ao and 
she herself had failed to appear; it was passed 
under Order IX, rule i2, read with rule d 
(l) of the Civil Procedure C )de. The 
learned Vakil for the respondent contends 
that that order was not a competent one 
beoause rule 12 does not contemplate 
oases of guardians failing to prodaoe 
their wards, and he relies on the ruling 
of Sadasiva Aiyar, J., in Raiagopala Pandiri • 
thar v. Muthu K umara Ohettiar (1). The 
Question is one of some difficulty; bat 
I am inolined to think that too narrow 
a oonstr nation should not be put upon 
rale 12 so as to exclude its application 


to a oase where parties are represented by 
guardians, Ordnr III, rule 1, proviso, is wide 
enough to enable the Court to direot any 
party to the suit to appear in person, whether 
he be a minor or a major or of sound or 
unsound mind, and it may be done at any stage 
of the sui*; 0 ee V'.iguntathamm Valtiammai 
Ammal (2). There oan be doubt that defend- 
ant is a party to the suit, even thoagh he be 
represented by a guardian on aooount of 
minority or of unsoundDess of mind. The 
only way the Court oan give an order for 
bie appearance is by directing his guardian 
to produce him. Wien such an order is 
given, it teems to me that ic is in effect an 
order to the defendant to appear in person; 
and failure to comply with it will, 
in my opinion, enable the Court to aot 
under rule 12. The oase in Rajagopal 
Fandfirithar v. Mnthukumara Ohettiar 
(l) above oited was somewhat different, as 
there the order was given to the minor’s 
next friend for himself to appear in person, 
and the oase is thus distinguishable and I 
need express no opinion whether the view 
taken in it should be followed. I am 
inclined to think that the first order was, 
therefore, a competent crier. But whether 
it be a oompetant order or not, the result of 
this civil revision petition will be the same. 

Assuming it to be a competent order, I 
oonsider that it was open to the Court to 
set it aside under Order IX, rule 7 , on the 
application of defendant’s Dew guardian. 
The learned Advocate General argues that 
rule 7 does not apply because the clause in 
rule 12. whioh says ‘oe shall be subject to all 
the provisions of the foreg ling rules/ suggests 
that he is liable to the disabilities imposed 
but he is not entitled to the remedies pro- 
vided for, the word used being ‘subject.’ I 
am unable to aooept the argument, as it is 
founded on too narrow a construction of the 
word ‘subject.’ Toe application of rule 6 
carries with it in my view the application of 
rule 7, and I oonsider the words all the pro- 
visions” in rale 12 show dearly that rule 7 
applies. It was next argued that in a case 
like the present where the order ex parte 
was made because the defendant failed to 
appear when ordered to do so, the defendant 
himself should appear in person when applying 
under rule 7 and that the application could 

(2) 41 Ind. Cas. 7l9j 41 M. 250} 6 L. W. 337; (1917) 
M. W. N. 743. 
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not be made by a Pleader for him. I did 
not understand the learned Advocate General 
to contend that in oases of minors and of 
lunatics who are unable to aot by them- 
selves they should appear in person and 
not by their guardians. Suoh an argument 
would be on the face of it untenable for the 
very reason that minors and lunatics oannot 
aot for themselves, I cannot agree that 
parties are not entitled to appear by Vakil 
under rule 7. There is nothing in the word- 
ing of the rule excluding appearance by a 
Vakil as allowed by Order III, rule 1. 
There was no order of Court that the defend- 
ant should appear in the pereonin the matter 
of the application; though it was open to the 
Court to have passed suoh an order, it was 
not done here. There was, therefore, nothiog 
to prevent the defendant's guardian filing 
the application through her Vakil and the 
lower Court committed no orror of proce- 
dure in albwing the Vakil to file the petition 
and to appear for her. 

I agree, however, with the learned Advocate- 
General that the previous non appearanoe 
for which good cause has to be assigned 
under the rule, is non-appearance which has 
led to the order under rule 6, olauae 1, 
and that in the present case it is the non- 
production of the defendant. The learned 
Subordinate Judge has, however, considered 
this question and has held that there was 
sufficient explanation not only for the old 
guardian’s non-appearance but also for his 
non-prcduotion of the defendant. That a 
guardian’s laches may b3 sufficient cause 
for Eetting aside an ix parte decree or order 
in the oase of minors was laid down in 
the rulings in Adayapadi Ramanna Udpa v. 
Krishna Udpa (•)) and in Kesko Per shad v. 
Hirday Naram (4); in any oase there is no 
ground for interference in revision with the 
finding of the Subordinate Judge. 

It was finally argued that the Subordinate 
Judge should have at any rate imposed as 
a condition for setting aside the order 
ex parte that the defendant should be pro- 
duced in Court on a date to be fixed by 
him. This was the contention most pressed 
by the learned Ad vc cate- General. It was 
also argued by him that the present Sub- 
ordinate Judge had no jurisdiction to go 

(3) 26- Ind. Cas 450j 27 M. L. J. i 67. 

(4) 6 0. L. E. 69. 


back upon the order for production passed 
by his predecessor under Order III, rule I, 
proviso, as it could only have been done 
by way of review under Order XL VI I, but 
that remedy was not available under rule 2 

of that Order as the Judge who made 
the order was not the present Subordinate 
Judge. ' ; 

It is true that in setting aside the 
ex parte order under Order IX, rule 7, the 
Subordinate Judge did not impose any 
condition as to defendant’s appearanoe in 
person as he might have done. The matter 
however, was in his discretion and I am not 
prepared to say that hie discretion we A 
exercised fo improperly a9 to amount to a 
material irregularity of procedure justifying 
interference of this Court in revision. It is 
still open to the plaintiff to apply to the 
Subcriinale Judge in the trial of the suit to 
direot the personal appearanoe of the de- 
fendant in Court; all that the Subordinate 
Judge has refused to do is to impose it as 
a condition precedent to setting aside the 
order under rule 7. 

I do not consider that any questions of 
review or of want of jurisdiction arise 
here. The direction to a party to appear 
in person decides no rights between the 
parties. The order is made for the farther 
progress of the suit and to help the Court in 
its proper disposal It is an order that oan bd, 
and is often, made by the Court suo mutu and 
it is, therefore, open to the Court to ohaDge it 
whenever it thinks it necessary or expedient 
to do so in the interests of justice without 
any application, by the parties, for review 
for the purpose. The nature of the order 
does not get changed because it happens to 
be passed, as in this case, at the request 
of one of the parties. Furthermore, the 
previous order in this ease was for ap- 
pearance on a particular date, and it became 
spent on the expiry of that date. The 
Court had then to oonsider afresh whether 
the same order Bhould be made for another 
date, and when it held that no fresh order 
need issue, it oannot be said to have been 
acting by way of review in doing bo, it 
was really a fresh disposal of the questiad. 

If one party desires the presence of the 
opposite party in Court for the purpose of 
examining him as a witness, as the plaint- 
iff in the present oase seems to do, the 
procedure which he has a right to adopt 
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is the one under Order XVI of the Code of 
Civil Procedure, bat a direotioo nnder Oder 
Ilf, rule 1, proviso, is not one which he had 
a right to claim. 

I am, therefore, of ooinion that the Sab- 
ordinate Judge had jurisdiction in making 
the orders in question here and that he 
jlid not act “illegally or with any material 
irregularity” in doing so: and there is thus 
no ground for interference under section 115 
of the Code of Civil Procedure or section 
107 of the Government of India Act. 

All the three revision petitions are, 
therefore, dismissed with oasts, with Vakil’s 
fea in Civil Revision Petition No. 150 of 
191 9 only. 

( M. o. P. 

Petitions dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No 518 op 1918. 

November 14, 1919. 

Fresent : — Sir Norman Maoleod, Kt., 
Chief Justice, and Mr. Jastioe Heaton. 

MANEKUAL MOT1LAL 
Dfi fendant — Appellant 
terms 

MOHANLAL NAROTAMDAS 
Plaintiff — Re-po dent. 

Easement — Custom — Privacy , invasion of, ivhether 
Actionable— Gujarat Province. 

• 0 

In the Province of Gujarat there is a customary 
usage whioh makes an invasion of privacy an 
aotionable wrong; and a man may not, therefore, open 
Aew doors or windows in his house, or make any 
new apertures, or enlarge old ones, in a way which 
Will enable him to overlook those portions of his 
neighbour’s premises whioh are ordinarily secluded 
from observation, [p. 949, col. 2 ] 

Second appeal from the deoision of the 
ilistriot Judge, Ahmedabad, in Appeal 
No. 518 of 1915, modifying the decree 
passed by the Additional First Class Sub- 
ordinate Judge at Ahmedabad, in Civil Sait 
No. 567 of 19 '4. 

Mr. O N Thal<or t for the Appellant, 

Mr. H. V. Dtvntii , for the Respondent. 

JUDGMENT. 

MaCLEop, C. J. In this case the plaintiff 
flned for several injunctions against the defend- 
ant, his neighbour He succeeded in get- 
ting an injunction from the District Judge, 


restraining the defendant from invading the 
privacy of his bedroom by opening a window 
in the additional storeys erected by him. 
The Jadge has found as a matter of fact 
that the privacy of the plaintiff was not 
invaded directly before the honse of the 
defendant was raised, and he has given effect 
to the decisions of this Conrt whioh have 
held that in the Province of Gujarat 
there is a oustomary usage whioh makes 
invasion of privacy an aotionable wrong, 
and that a man may not open new doors 
or windows in his honse, or make any new 
apertures, or enlarge old ones, in a way 
whioh will enable him to overlook those 
portions of his neighbour’s premises whioh 
are ordinarily secluded from observation. 
That is laid down in Manishankar Hargovan 
v. Trikam Narst ( 1 ). The Conrt said: 
“Aseries of decisionsextending over a long 
Dumber of years, and commencing with 1 
Borr. 272, has settled this question.” 
Those decisions must no doubt have been 
founded on evidence, at aDy rate we most 
presume that, and as the cape oited has 
never been overruled, in second appeal it 
is impossible for us to say that the 
deoision on a question of faot was wrong. 
Therefore, in the ProviDoe of Gujarat this 
oustomary right of privacy must be taken 
to have been proved. The only ground 
upon whioh it may ba argued that the 
deoision of the learned District Judge wa9 
wrong was t^at the plaintiff before the 
defendant altered his building had no privaoy 
for this particular room. For, if already 
there was a window in the defendant’s 
house whioh looked directly into the plaint- 
iff’s bedroom, it would make do differenci 
if more windows were added whioh also 
overlooked the plaintiff’s room. Bat the 
learned Judge has found as a faot that the 
plaintiff had a right of privaoy for this 
particular room, and that right of privaoy 
was not affected by the faot that a man 
with a fl *xfble nook standing on the defen • 
dant’s Agsshi (whioh did not actually 
bol >ng to the home in d saute) might be 
able to crane over and thus nee a p >rtion 
of the plaintiff’s bednom. That, as the 
learned Jnlg* remarked, would be a positive 
ao v o* eoying. I do not think that it oonld 
be said that the rlaintiff baa not acquired 

■ (1) 6 B. H.C. E (A. 0. J.) 42. 
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a right of privacy for hip bedroom, merely 
because a person by dome something, which 
he ought not to do, mieht be able to look 
into a portion of it. In my opi«io r ', therefore, 
the decision of the learned District Judge 
was right. The appeal should be dismissed 
with costs. 

Heaton, J. — I agree. It was argued that 
the somewhat peculiar exception to the 
general law which has been applied to the 
Provinoe of Gujarat really ought not to be 
applied. We have an instance of it in the 
ease of Manishankar Hargovan v. Trikrm 
Narsi (I) and it is now too well- recognised 
to be successfully disputed. It is not con- 
tended in this case that the person aggrieved 
belongs to a class who do not by oustom 
obtain the benefit of this law as to privacy. 
It may be there are people on whom this 
peculiar ou9tom confers brnefit, and others 
who do not take that b?n«fit. But no 
point of that kind is raised here. Therefore, 
we have to accept first o* all that the rule 
as to privacy applies in this neighbourhood; 
and secondly, that it applies to the plaintiff. 
That being so, the questions whether bis 
privaoy was real before the present additions 
to the defendant’s house, and whether that 
privacy is now invaded by reason of those 
additions, are both purely questions of 
fact. They are not, and cannot, as far as I oan 
see, be questions of law. The Judge below has 
found on these questions of faot. He is right 
in his application of th9 law, and I think 
his decision must be affirmed and the 
appeal must be dismissed with cDsts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CiViL Rkv.sion No. * 5 L op i9L9, 
March 30, 19^0. 

Present Mr. Justice Ra6que. 
BOHRA. BHOI RAJ— DsfandaNT — 

Pei ITiOaER 
versus 


RAM CHANDRA and others— Plaintiffs 

— Opposite Parties. 

Provincial 8mall Ouuse Courts Act (IX of 1887J 


Seh II, Art. 13 — Small Cause Court, jurisdiction of 
— Suit for pi ice of trees, whether cognisable by Small 
Cause Court. 


A suit by a zemindar to recover half the price of 
trees fold by his tenant, based on the terms of the 
village wajib-ul-arz, is cognisable by a Small Cause 
Court. 

Civil revision against the order of 
the Judge, Small Came Court, Kasganj, 
Disfriot Etab, dated the 22nd August 1919. 

Mr. Punna Lai , for the Petitioner. 

Mr. Qultarx Lai , for the Opposite Party. 

JUDGMENT. — This is an application in 
revision from the decree of the Small 
Cause Court Judge on the ground that the 
learned Jndge bad no jurisdiction to enter* 
tain the suit. The plaintiffs, the opposite 
parties, sued in the Court of the Judge 
of Small Causes at KasgaDj for the recovery 
of half the price of the trees sold by the 
applicant, on the allegation that under the 
custom prevailing in the village the plaint- 
iff-, who were the Z Amirdars, were entitled 


to half the sale proceeds. The olaim wae 
resisted on various grounds, but it was 
decreed. In revision to this Court it is 
stated that under Article 13, Schedule II, of 
the Small Cause Court Aot the present Buit 
is not ocgDizable by Small Cause Ooort. 
I do Dot think that the contention for the 
applicant is well founded. Mr. Rustomji in 
is commentary on the Small Cause Courts 
Aot says: — 

*' If the olaim is simply on the basis of 

a contract or custom, for example, as recorded 

in the wajih ul a/e ., Article 13 has no applioa* 
tion and the suit is prima facie small cause. 

Under this note he gives rulings of several * 
High Court?, tide page 63 of bis book. 
The haq that the plaintiffs are olaim 10 * 
was not in respect of any immoveable 
property lut in respeot of the price of the 
trees sold, aDd their olaim is based on the 
term9 of the toaitb ul an of the village-. The 
objection fails and I dismiss the application 
with ooets. 


Application dismissed. 
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CALCUTTA HIGH COURT, 

Appjal fro a Appeal is DiCiSE No 1335 

OF 1917. 

July 7, 1H9. 

Present : — Justice Sir Asutosh Chaudburi, 
Kr.and Mr. Ju^io* WUnsley. 

IS WAR )H AND ft A S AH V a<d other! 

— Defendant « — ArPELLiNrs 

v n vs 

SA8H1NATH D AR GH VUDHURY 

AND OTHE** — P .aINTiFK R «*P.»N08 >T *. 

Landlord and tenant — Co-sharer l an ilards — Injunc- 
tion, right of one co-sharer to obtain against tenant — 
Pleadings— Suit contested on one ground— Appeal , 
second, ground whether can be shifted in. 

One of several co-sharer landlords is competent, 
if he oan m ike out a case, to obtain an injunction 
against a tenant especially whore the rights of the 
landlords are in danger of beiDg jeopardized, [p. 
951, ool 2.] 

Where a defendaut resists a claim upou a definite 
ground, he is not ouritled in appeal to ask for a 
re trial upon a totally different ground in respect 
of whioh there is no evidence on the record, [p. 952, 

ool. ’.] ... 

Where a suit by the landlords for an injunction 

to restrain the tenants from erecting a masonry 
structure on a certain land was fought out in the 
lower Courts on the grouud that the latter had a 
permanent right and were at liberty to build such 
structures on the land as they pleased: 

Held, that the tenants after having failed to 
establish their plea could not, in second appeil, ask 
for the scope of the suit to be enlarged aud a 
fresh enquiry started for the purpose of deter, 
mining whether pocuinary compensation to the 
plaintiffs would be sufficient, [p. 95.', col. l.J 

Appeal against the deorea of the 
Subordinate Judge, 2od Court, Sylhefc, 
dated the 21st of May 1917, affirming 
that of the Munsif, 2 ad Court, Sylhet, 
dated the 23rd September 1916. 

Baba* Dunr'*anoth Oha\rab r irty and 
Surendrannth D-is Gupta, for the Appellant. 

Babus Jogesh Ohandra Roy and Hemendra 
K. Das , for the Respondent. 

JUDGMENT.— This appeal is preferred 
by the defendants, and judgment has 
been delayed because after arguments had 
been addressed to us, the learned Vakils 
thought that they might b9 able to arrange 
a compromise. 

The defendants have a shoo in Belan- 
ganj Barar with a kachha fl ior and a 
roof of oorrugated tin, and they have began 
to ereot a pucci bail ling instead. The 
plaintiffs are some of their landlords with 
fti) interest of 4$ annas, and they want an 


injunction restraining the defendants from 
erecting a masonry structure. 

The principal issues on the pleadings 
were : — 

4. Whether the defendants have acquired 
a preraanent right of tenanoy in the 
disnuted land ? 

5. Are the defendants entitled to cons* 
trnot ary pucca structure on the disputed 
land by n«age or other wi«f? 

The defendants a«sprt that they have 
what they call a Ohardiana tight, and that 
this right i* permanent., heritable and trans- 
ferable. The Courts below have both 
found that this right has not been proved. 

On behalf of the defendants three argu- 
ments were advanced. The first is that as 
the plaintiffs are only owners of a portion 
of superior interest, they are not entitled 
to ask for an injunction in the absence of 
their co-owners. No authority ha3 bean 
advanoad for this proposition, and it is 
difficult to see on what principle one of 
several oo owners should be denied relief, 
if he oan make oat a case for an injunc- 
tion. 

The teeind argument is that the ereo- 
tiou of purca buildiags is not waste, and 
that, therefore, no injunction should bs 
granted. The plaintiffs have never suggest- 
ed that euih a building would oau3e 
waste; what they say is that it is an as- 
sertiou o( a psrmniat right in the defend- 
ants, and on that aooount they must 
interfere, If the plaiotiffs allowed the 
defendants to baild without protest, and 
after the buildiog was oomplste tried to 
eject the defendants as mere teaaots-at will, 
it is certain that they woald be met by 
pleas of waiver an! acquiescence. If, 
therefore, the defend ats are allowed to go 
on with the building, the plaintiffs’ riqnt 
as landlords will bs jeopardised, and on 
that aooouot they have a right to seek 
an injunction. 

The third argument is that the case is 
one in which peouinary compensation oan 
be given for the invasion of the plaintiffs’ 
rights. That is obvious and it was in 
the hope that the parties would agree 
npon a sum to be paid to the plaintiffs 
that we deferred our decision. The par- 
ties, however, did not ask the lower Court 
to deal with this aspeot of the matter, 

with the result that there is no eyideow 
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on tbe record upon which an estimate 
may be founded. It is too late now for 
tbe defendants to ask for a remand. They 
obose to fight tbe snit on tbe ground 
that they had a permanent right aDd 
that they were at liberty to build such 
structures as they pleased, and now that 
they have failed they oannot ask for the 
scope of the suit to be enlarged, and a 
fresh enquiry slatted. 

The appeal is dismissed with oosts. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 103 of 1918. 

November 17, 1919. 

freser.t : — Mr. Justice Shah and Mr. 

Justice Crump. 

ABDUL MAJID KHAN— Dependant 
No. 1 — Appellant 
versus 

5 HUSSEINBU — Plaint ff — Resign - dent. 

Muhammadan Law— Gift— Possession, delivery of, 
what constitutes -Donor and donee present on gifted 
premises — Intention, 

Under the Muhammadan Law a gift is invalid 
unless there is a delivery of possession. V\ here the 
donee is with the donor on the premises at the time 
of the gift, an appropriate intention may put the 
one out as well ns the other into possession without 
any actual physical departure or formal entry But 
it does not follow in every case necessarily that 
where tho two are present, possession must be 
deemed to have been transferred, [p. 962, col. 2.] 

Tho question as to whether the donor intended to 
transfer the possession at the time of the gift 
must be answered with reference to the facts of 
each particular caso. [p. 152, col. 2 ] 

Second appeal from ihe decision of the 
District Judge, Poona, in Appeal No. 37 
of 1917, varying the decree passed by the 
Joint Subordinate Judge at Poona, in Civil 
Suit No. 288 of 1914. 

; Mh A. 0, Desai, for tbe Appellant. 

Mr. D R, Manerikar % for Respondent No. 1. 

JUDGMENT. — This appeal arises out 
of a suit brought by a Muhamadan widow 
to reeover her dower and ber share in the 
property of her deoeassd husband. 

The first point urged in support of the 
appeal ie that ber claim to dower is time. 

Barred. Both the Courts have decided in 


favour of the plaintiff. The decision on 
this point really depends upon the question 
of fact as to whether there was aDy demand 
and refusal during ber husband’s lifetime. 
The finding is in favour of the plaintiff, 
which must he accepted in second appeal. 
Tbe point, therefore, fails. 

Tbe second point relates to the gift of a 
house. Defendant No. 1 pleaded that the 
house in question was given to him by 
way of gift by his grandfather on 9th 
July 19)2 and relied upon a registered 
deed of gift. Both the Conrts have found 
that there was no delivery of possession and 
that the gift is invalid. It is urged that 
there was a transfer of possession so fta to 
make the gift valid. It is clear that the 
registered deed of gift by itself is not 
sufficient. According to the Muhammadan 
Law there must be a deliveiy of possession. 
In the present case it is found by the 
trial Court, and this finding has been 
acquiesced in by the lower Appellate Court, 
that the donor did not give up his control 
over the property, and continued in possession 
of the house until bis death in November 
1912, The application put in by defendant 
No. I, who is the son of the donor’s 
daughter, in January 1913 before the Munici- 
pal authorities shows that tbe possession 
had remained all along with tbe donor during 
his lifetime. It is urged, however, that tbe 

donee was with the donor on tbe premises 
at tbe time of this gift and that under 
the circumstances tbe possession must be 
deemed to bave been transferred to him. In 
support of this view reliance is placed upon 
oertain observations in Shaik lbhram v. Shaik 
tuleman (1). It may be, as pointed out in 
that Case, that an appropriate intention 
where two are present on the same premise® 
may put the one out as well as the other 
into possession without any aotual physical 
departure or formal entry. But it dots not 
follow in every oaee necessarily that where 
the two ere present, tbe precession must 
be deemed to have been tvanefei red. Tbe 
question as to whether tbe dt Dor intended 
to transfer tbe possession at the time of 
tbe gift must be answered with reference 
to tbe facts of each particular oase. Jn 
the present ease on tbe evidence tbe trial 

Court baa definitely found that tbite was 
(1J9B, 146. * 
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no transfer of possession. The Appellate 

Ooort has given no reasons for accepting this 

• 

finding, and that has necessitated our 
examining this question at greater length 
than we might otherwise have to do. In 
spite of the omission on the part of the 
Distriot Jadge to give reasons in support 
of the finding that there was no transfer 
of possession, we think that the finding most 
be aooepted now. The gift was, therefore, 
invalid. 

■ Lastly, it is urged that the plaintiff had 
eertain ornaments which she was bound to 
aooount for before she cmld be allowed to 
claim her share out of her husband's estate. 
It is clear from the admitted facts in the 
oase that soon after the marriage between 
the plaintiff and her husband in 1899 
there were differences between them. These 
ornaments were nsver effectively claimed 
by the husband during his lifetime, although 
in Suit No. 215 of 1899 a reference was 
made to them by the husbanl. It follows 
that either these ornaments never formed 
part of the husband’s estate or if they 
formed part of his estate onoe, they had 
ceased to form part thereof in Novsmber 
1912, when he died. This point also must be 
disallowed. 

The result is that the deores of the lower 
Appellate Court is confirmed and the appeal 
is dismissed with costs. 

Appeal dismissed. 


LAHORE HIGH COURT. 

First Civil Appeal No. 2412 op 1915. 

‘ July 10. 1919. 

Present: —Mr. Justice Shadi Lol and 
Mr. Justice Bevan-Petman. 

& ALURAM and another — 
DfePaNDANTs — A ppellants 

versus 

PIARI LAL — PlaIntipp — Respondent. 

Specifie Relief Act ( 1 of 1877 ), s 42 -Property in 
possession of Court and tenants— Declaratory suit, 
maintainability of —Custom — Adoption — Mahesria — 
Widow, power of, to adopt — Consent of husband or 
collaterals, whether necessary. 

Where the property in dispute is partly in the 
possession of the Court and partly in the possession 


of tenants who have not attorned to either party, 
a suit for a declaration of titlo is maintainable in 
respect thereof, [p. 51, col 2.] 

Mahcsris, whose homo or place of origin is in 
tho Bikanir State, do not, in the matter of adoption, 
follow strict Mitukshnrn law, and among them tho 
previous authority of her deceased husband, who hud 
separate property and was not a member of a joint 
family, is not legally necessary to enublo a widow to 
mako a valid adoption, nor is t he consent of his colla- 
terals necessary, [p. V 5 4, col ?; p. 9 6, col 2 ] 
First appeal from the deoree of the 
Distriot Judge, Delhi, dated the 2nd August 
1915. 

Mr. Moti Scgar, R. S., for the Appellants. 
Bakbehi Tek Chand and Mr. Mehr Chand, 
Mohajan , for the Respondent. 

JUDGMENT. — One Jugal Kishore, a 
Mahesri residing at Delhi, died childless 
leaving a widow, Musammat Dakho, who, 
during her lifetime, adopted her minor 
brother Murli Dhar. After the death of 
M usammat Dakho, Piari Lai, plaintiff- respond* 
ent, a oousin of Jagal Kisbore, instituted 
a suit in the Court of the Distriot Judge at 
Delhi against Kalu Ram, the father of 
Musammat Dakho, and Murli Dbar, minor, 
under the goardianship of Kalu Ram, defend* 
ante-appellants, praying for a declaration that 
he wa9 the owner of a certain house and its 
contents and for an injunction restraining 
the defendants from interfering with the 
said property. The 6uifc was opposed cn 
behalf of Murli Dhar who olaimed to be the 
adopted son of Jugal Kiehore, having been 
adopted to him by his widow Musammct 
Dakho. 

The following two iseuep, amoDgst others 
not material, were framed: — 

(l) Is the plaintiff not entitled to 
bring a suit for a declaration as regards 
the house and property therein P 

(4) Has Musamm ■ t Dakho made a valid 
adoption of Murli Dbar to her husband? 

With regard to the first issue, the con- 
tention of the defendants was that the 
plaintiff not being in possession, a suit 
for a mere declaration without oonsequen* 
tioDal relief would not lie. The looks of 
the Court of the District Judge were on 
three of the rooms whilst others were 
coeupied by tenants and, therefore, on the 
authorities of Ohinnammal v. Varadara'julu 
U) and Lachhmi bai v. Bondi Bai (2) the 

(1) 16 M. .%7. 

1 2) 21 Ind. Cas. 71P; 100 F. R. 1918; 7 P. L. R. 
I914j 14 P. W. .1914*. - - - — 
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lower Court held that the declaratory suit 
was maintairabie. On the fourth issue the 
lower Court, whilst holding that the faotum 
of adoption had been proved, found that 
the defendants had failed to prove that 
Morli Dhar bad been validly adopted and, 
therefore, grantfd a decree as prayed for 
except with regard to jewellery. The defend- 
ants appeal to this Court. 

For the appellants it is again contended 
that under the circumstances of the case a 
declaratory suit is not maintainable. 
Lengthy arguments on both sides on this 
point have been addressed to us and for 
the plaintiff respondent it is prayed that if 
we are of opinion that the appellants’ 
contention is oorreot, he should be allowed 
to amend the plaint so as to include a 
prayer for possession on payment of the 
proper Court-fee. We do not propose to 
dinouss the large number rf judicial decisions 
which have been oited before us In the 
lower Court it was admitted on behalf of 
the defendants as follows: — "Thr<e rooms 
inside the house are in the possession of 
the t'ourt, that is, the Court’s lock is on 
them.” It may be that originally the 
looks were placed on the premises to 
safeguard the oonlents and to enable 
lists to be prepared, but the locks continued 
to remain on the three rooms and it most 
be held that the Court was in possession 
of those rooms. The parties were not. The 
remaining portions were occupied by tenants 
who bad apparently not attorned to either 
party. In their application of the 7th August 
1914 the defendants admitted that they were 
no longer in possession of the premises 
under looks and asked for possession. 
There is no evidence that the tenants have 
attorned to the defendants and in this res- 
pect the oase can be distinguished from 
some of the rulings oited and relied upon. 
Under the particular oircumstanoes of this 
ease we agree with the lower Court and 
hold that the suit as instituted is maintain- 
able. 

The main contention in (his case relates 
to the validity of the adoption. The lower 
Court has held that the defendants have failed 
to prove that the adoption was authorised by 
Jugal Kishore prior to his death, and with 
this Ending we entirely agree. The parties 
are Mahesris by oaste. The home or place 
of origin of Mahearie is in the Bikanoer 


Slate. Both parties were agreed in the 

lower Court that, in the matter of adoption, 
Mahesris do not follow the strict Mitak* 
shara Law. They were both agreed that the 
previoo8 authority of her deoeased husband 
is not legally neoe c sary to enable a widow 
to make a valid adaption, Bat whilst the 
defendants contended that Mahesri widows 
have an unrestricted power to adopt to 
their deoeased husbands, the plaintiff 
contended that such an adoption could be 
made validly only with the oonsent of the 
deoeased husband’s collaterals. Ia this 
Court an attempt was made on bsbalf of 
the plaintiff respondent to take ap the 
position that even the oonsent of the 
collaterals was not sufficient, but this 
attempt is futile in the face of the plaiotiff’s 
own evidence. In the present oase the 
oonsent of the plaintiff was not obtained 
and the matter fur decision is narrowed 
down to the question whether, or not, amongst 
Mahesris, the consent of the husband’s 
collaterals is necessary to a valid adoption 
by the widow. 

We agree that the burden of proof is 
on the defendants appellants, but that 
burden is not so heavy as it would have 
been, had the plaintiff been relying on 
the strict Hindu Law and the defendants 
been left to establish a custom contrary 
to that law. Here, the evidence of both 
parties is that Mahesris, with regard to 
adoption, are governed by custom and not 
the law, but they differ as to what that 
ou3tom ie. In this respect the present case 
is very different from oases in which it 
i9 sought to establish a custom contrary to 
th« ordinary personal law of the parties. 

In discharging this burden of proof the 
defendants aie greatly handicapped by the 
fact that they are called upon to prove 
two negatives, (a) no authority to adopt 
from the deoeased husband and (6) n0 
oonsent of the collaterals. It is admitted 
by the parties that if the deceased husband 
gave authority to adopt, no question of the 
necessity of the consent of the collaterals 
would arise. That is to say, the question 
of custom arises only in oases where the 
husband did not give authority. Conse- 
quently, in all instances of adoption by 
widows, tendered as evideoos to prove the 
oustom relied on by the defendants, they 
haye to. proye that neither the authority 
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nnr the consent was given. It is mo9t 
difficult to do so. The only persons who 
eonld prove both these facts satisfactorily 
are the adopting widows. O'her persons 
eonld state only that so far as they knew, 
the husband gave no authority, or did not 
do so in their presence. Agaiu the implied 
consent of the collaterals from the f aot of 
their presenoe at the adoption is consistent 
with the position taken up by either party. 
If, as a matter of fact, the widow has an 
unrestricted right, recognised by the col- 
laterals, there is nothing surprising in 
their being present at the adoption, and 
this faot does not Deoessarily prove that 
their consent wa9 necessary to the validity 
of the adoption. 

The defendants have given 16 instanees 
of adoption by widows on which they rely. 
It is not necessary for us to discuss the 
details of each. OF these we intimated 
at the time that two were of no use to the 
defendants. The objections of the plaintiff- 
respondent to these instances have been sum- 
marised as follows: - 

One was admittedly made with the authori- 
ty of the husband. 

In 2, no collaterals were alive. 

In another there is no proof that collaterals 
were alive. 

In 2, there was no property. 

One is consist* nt with the consent of colla- 
terals who were ohildless and were present 
at the adoption. 

In another the ool’aterals consented. 

In the two remaining instances the 
witnesses did not have sufficient information 
to be able to state whether or not authority 

or consent had been given. 

Apparently, the contention that in two 
instances there was no property is not 
oorreot There was no immoveable pro- 
perty. 

The witnesses of the defendants have also 
been attacked as partisans, but it is not 
shown that the instances they quote did 
not ooour, and, in one instance, the witness 
speaks to his own adoption and some others 
are obviously within the knowledge of the 
witnesses. 

The defendants also rely on the evidenoe 
of a number of witnesses, two of whom 
gave evidenoe in a oase of 1888, one of 
tbeBe latter being a Ohaudhri of Mahesris, 
to the effect that, amoeget Mahesris, widows 


had an unrestricted power of adoption and 
oonld adopt in spite nf there being no autho- 
rity, or oon a ent. The defendants, on clos- 
ing their oral evidenoe, desirei to have a 
commission issu d for the examination of 
certain Mahesris of position with regard to 
the alleged custom. In view of the faot 
that a ooramnsion had still to issue on 
behalf of the plaintiff, that the oase had 
not long been pending, and of the im- 
portance of the case, the request might 
well have been granted. 

In giving the lists of witnesses of either 
side who depose to ou9tom apart from in- 
stances, the lower Court has omitted the two 
witnesses of *858 and has oime to the con- 
o’uHion that the weight of evidence appeared 
to favour the plaintiff. B it it is to be noted 
that the majority of the defendants’ witnesses 
are from Delhi whil-t those of the plaintiff, 
with the exoep'im of three, are from vari- 
ous other places. Of the three Delhi wit- 
nesses two are relations of the plaintiff. 
Had the Distriot Ju Ige’s attention been 
called to Mathura Dues K rnani v Sri Kissen 
Karnani *3), it is possible he might have 
taken a different view of the value to be 
placed on the evidenoe and, though the 
remark of the lower Court as to the partisan 
character of Rome of the defendants’ witnesses 
is true, the Coart has de-oribsd Lala Mina 
Mai of Delhi, defendants’ witness, as a 
well-known and highly respectable member 
of the Mahesri community. This witness 
fully supports the defendants’ case and gives 
the largest number of instances of adoption. 
He is also Vioa President of the Mahesri 
M-thaoabha of Aligarh and proJuoad a copy 
of the resolutions arrived at by that body 
at Mathra the preceding year, one of which is 
as follows : — 

“ Hamare yahan riwaj hai he ehahe mard 
Ithare goi U ya Musammat istri god khare 
lewe uo moniur hai nikal nahin sakta .” 

The lower Court was of opinion that this 
assertion ignores the controversial point 
whether the consent of collaterals is neces- 
sary to validate an adoption by a widow, 
and it leaves the matter there. This, how- 
ever, is n t our opinion. The assertion of 
the right of the widow is made without 
qualification and means that she has an 
unrestricted right. We plaoo considerable 

;3) 44 Ind. 0a». 6 27 0. L, J. «7« 
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value on this resolution as a statement of 
the right to adopt amongst Mahesirs by, 
apoarently, a representative body of that 
oommunity, possibly because the matter 
wanted olearing up. The resolution is in 
acsord with decisions to which we will pre- 
sently refer. 

The plaintiff’s witnesses also gave in- 
stances of adoption in which it is alleged 
that consent of collaterals was given. 
There is no evidence of the nature or 
formality of the consent. The deed of 
adoption and Musammat Dakho’s Will 
have also been referred to, on behalf of 
the plaintiff, and an inference is sought to 
be drawn from a false reoital in the 
deed that the oonsent of the collaterals 
had been obtained, that it was known 
suoh oonsent was necessary and that no 
Will was necessary if the adoption was 
valid. We do not, however, attach any 
importance to these documents in the 
face of weightier considerations. 

In Mathura Bass Karnani v. Srikissen Ear- 
nani (1) the Calcutta High Court held 
that, amongst Mabesrip, tfce widow had 
an unrestricted right to adopt to her de- 
ceased husband in oases, as in the presect 
one, where her husband had separate 
property and was not a member of a 
joint family and that neither the au- 
thority of the husband nor tfce oonsent 
of the collaterals was necessary to validate 
the adoption. In this fame judgment 
reference is made to a judment of the 
Chief Court of tfce Bikaneer State to the 
same effect. We regret that we have not 
a copy of the latter judgment. It i9 
obvious that a judgment of tbe highest 
Court in Bikaneer State, the home of the 
Mahesris, is of the greatest value. Tbe 
custom itself is not of an extraordinary 
Bature and is followed in western India 
as part of the personal law applicable to 
Hindus, whilst here in the Punjab it has 
been judicially held that Jains and Kash- 
miri Pandits follow the same oustom. 
It is by no means a great innovation, as 
tbe lower Court appeared to think. 

Tbe defendants have been able to produce 
a considerable number of instances of adop- 
tion by widows considering tbe small number 
of the community in Delhi and, although 
some of the instances are not strong, it is 
worthy of oomment that the plaintiff has 


not been able to produce a single instance 
in which an adoption by a widow has 
been attaoked. 

In Case No. 1524 of 1912, [Oopi Kithen 
v. Oopi Etihen (4)] deoided by the Chief 
Court of the Punjab, tbe plea of oustom 
had not bsen taken, or put in issue. 

We are of opinion that tbe defendants- 
appellants have discharged the burden 
placed on them of proving that, amongst 
Mahesris, a widow has tbe power to adopt 
to her deceased husband without 'his 
authority, or the oonsent of bis collaterals. 
No objection was taken in the present 
oase to the power of a widow to adopt 
her own brother to her husband and it is, 
therefore, not neoessary for us to go into 
this point. For the above reasons we 
accept tbe aopeal and dismiss the suit. 
In view of the novelty of the point of 
custom on whioh there was no precedent 
of this Court, we direofc the parties to bear 
their own costs in both the Courts. 

Appeal accfpted. 

(4) 27 Tnd. Cas. 701; 27 P. W. R. 1916; 67 P. L. R. 
1915. 


BOMBAY HIGH COURT. 

Firjt Cim Appeals N 03 . 75, 76, 78, 80, 121, 
122, 149, 203 and 223 of 1915. 

April 11, 1919. 

Fr:s'.nl: - Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Hayward. 

ASHARAM GANPATRAM GOR- 
Pl uhtiff j — Appellants 
v r»u8 

T dE DAKORE TEMPLE COMMITTEE— 

Defendants — Respondents. 

Hindu Laic — Temple, public — She vaks, position oj 
— Rules prescribing fees for admission into martdir, 
legality of. 

The shevaks of a pnblio temple are not the t 
owners of the temple: thej are liable as trustees to 
render an account of their management By 
virtue of their office they have no authority 
to levy fees in respeot of any public religion* 
services held in the temple [p ool. I 3 

Rules can be made and enforced by the thevaks 
to ensure good order and deoenoy of worship and 
to prevent overorowding in the templej bnt. subject^ 
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to these rules the right of eutrouce into a public 
temple, for the put poses of worship, of the members 
of a caste entitled to worship there is a free right 
and cannot bo prohibited or sold, [p 958, col. 2.] 

First appeals from the deoision of the 
Distriot Judge, Amedabad, in Miscel- 
laneous Application No. 12 of 1912. 

Mr. 0. S. Rao, for the Qor Appellants. 

Mr. B. Q. Rao, for certain Gor Appel- 
lants. 

Mr. H. V . Divatia , for a set of Gor Appel- 
lants. 

Mr. 0. N. Thakor, for another set of Gor 
Appellants. 

Mr. 0. S. Rao, for Tambekar. 

Sir 0. Setalvad (with him Mr. M. K . 
Mehta), for Tapodban Sevaks. 

Mr. Inverarity (with him Mr. M. W. Pra- 
dhan ), for Shrigor Sevaks. 

Mr. N. K. Mehta , for Khedvai Sevaks. 

Mr. Jayakar , with him Ratanlal Ranchhod - 
doe, for the Temple Committee. 

The Hon’ble Mr. strongman, Advocate- 
General (with him Mr. 0. N. Thakor ), for 
the general pnblio. 

JUDGMENT.— These appeals and applica- 
tions relate to the rales which have been 
framed under clause 12 of this scheme 
and sanctioned in 1914 by Mr. Kennedy, 
the Distriot Jadge of Ahmedabad. The 
appeals have been filed as appeals from 
orders in execution passed under clause 12 
(7) of the scheme by the Distriot Judge 
of Ahmedabad. We think we ought to deal 
with them as suoh as no objection has 
been taken. No orders need, therefore, be 
passed on the applications filed ex majcre 
cautela as applications under olause 20 of 
the scheme reserving general power of 
interference to the High Court. We have 
heard Sir Chimanlal Setalvad on behalf 
of the Tapodban Shevaks in Appeal No. 80 of 
1915, Mr. Mehta on behalf of the Khedaval 
Sbevaks in Appeal No 79 of 1915 and Mr. 
Inverarity on behalf of the Shrigor Shevaks 
m Appeal No. 78 of 1915. We have beard 
Diwan Bahadur Rao on behalf of the Tar- 
wadi Mewada Gore, represented in the second 
suit, in Appeal No. 122 of 1915, Mr. 
B. G. Rao for other Tarwadi Mewada 
Gore, so represented but by mistake struok 
out of these proceedings by the Distriot 
Judge, in Appeal No. 206 of 1915, Mr. Divatia 
on behalf of other Tarwadi Mewada Gors, 
not so represented, in Appeal No. 75 of 1915, 
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and Mr. Thakor on behalf apparently of 
an altogether different group of Gors in Ap- 
peal No. 76 of 1915. We have heard Diwan 
Bahadur Rao again on behalf of the 
representative of the family of Tambekar 
in Appeal No. 121 of 1915. We have, on 
behalf of the Temple Committee, heard 
Mr. Jayakar, and finally, on behalf of 
the general public, the Advocate General. 

The contest has been mainly over the 
rules restricting by payment for passes 
entry into the inner sanctuary of the 
temple known as the Nij Mandir. But 
this was the very dispute between the 
Shevaks and the Tarwadi Mewada Gore 
decided in the other suit by Mr. Dayaram 
Gidumal, Distriot Judge of Ahmedabad. 
He observed in his judgment: “We have 
almost unanimous evidence to the effect 
that before the Shevaks made their rules 
in 1 8 :■*, their permission for entering the 
Nij Mandir was orly taken at the time 
of the Sakribhog Darshan and at no other, 
and even at Sakribhog time no fixed fee 
was ever demanded or paid”; and again, 
“But although every one could go into 
tho Nij Mandir, every one oould not go 
up on the Sinbasan. The idol wears 
ornaments worth about a lakh. ..It stands 
to reason, therefore, that permission should 
be taken for mounting the platform. It 
is needed by those who want to do Panoh- 
amrit or Kesar Suan or Charanasparsh. 
The regulation of these must in the nature 
of things be done by the Sbevaks in 

attendance The condition regarding 

oleanliness dees not appear to have been 
rigorously enforced, but there is no doubt 
that Sbevaks are entitled to refuse per- 
mission to any one not following the usual 
rules regarding personal cleanliness.. .The 
Sbevaks are to see to decency in worship, 
but this power does not mean that they 
can make a sweeping rule demandnig 
tiokets and fees for entrance. I, therefore, 
hold that according to the established 
praotioe of the institution the Gors were 
Dot prevented from entering the Nij 
Mandir whenever it was open or doing 
any Dbarma Kriya in the said Mandir, 
but that whenever Buoh Kriya had to be 
performed on the Sinhasan permission, 
express or implied, used to be taken from 
the Shevaks in attendance, which per- 
mission was never refused to deoent wor- 
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shippers.” He then proceeded to show 
that the Gors were before the rules free 
aleo to enter for Darshan or Dharma 
Kriya with their Yajmans and that before 
1883 the Shevaks had no right to demand 
money from them as entrance fee for the 
Nij Mandir. He next dieoussed the 
question whether the Gors could take 
whatever was given to them by their 
Yajmans in the Nij Mandir and came to 
the conclusion that they could, whether 
given inside or outside the Nij Mandir, 
and he remarked that “it would appear 
from some of the witnesses that they 
consider it a matter of ooneoienoe to pay 
the Gor in the Nij Mandir.” He also 
stated generally: “There is. therefore, not 
the least doubt that before ie&3 every 
Hmdu (excepting certain low caste people 
like Moobir, etc ) could go freely in o the 
Nij Mandir.” He then considered whether 
the Shevaks had any right to change the 
old praotioe of the institution and frame 
the rules of 18fc3 for 6xed fees and wrote: 
“All I oan say is that nothing can be 
more soandaloup, nothing more unjustifi- 
able. ..They have promulgated these novel 
rules wbioh would make the hair of any 
Hindu loving his ocuntry’s institutions to 
stand cn end. Saoh open sale of Darsban 
tiokets has never been practised anywhere, 
and not a pingle witness except the 3 or 
4 infatuated ones, who said the Shevaks 
were owners. ..oould say a word in favour 
of the Shevaks* power to frame such rules.” 
These oonolusions were confirmed and even 
extended by the exclusion of the exception 
in favour of the Sakribbog Darshan by the 
High Court. Birdwood, J., observed: 
“The Shevaks are not the owners of the 
temple... they are liable, as trustees, to 
render an account of their management. 
This was the position assigned to them by 
the judgment... in Manohar Qaneah Tambekar 
v. Lakhmxram Qovindram (l). And we 
do not think that by virtue of their 
office, as defined in that case, they have 
the authority to levy fees in respect of 
any public religious servioes held in the 
temple.” [Halidas Juramv. Gor Parjaram 
Htrji (2).] And Parsons, J. t remarked; 
“Suoh of the rules whioh forbid admission 


to the Mandirs, except on the production 
of a pass to be obtained on payment of 
a fee, are undoubtedly illegal and ultra 
vires. Rules oan be made and enforced 
by the Shevaks to ensure good order and 
deoenoy of worship and to prevent over- 
crowding in the temple, but subject to 
these rules the right of entrance into a 
public temple, such as the present, for the 
purposes of worship, of the members of 
a caste entitled there to worship is a free 
right and oannot be prohibited or sold. 

[ Kalidas Jivr >m v. Gor Pa) ; aram Hirji ( 2 ) J 
No aDpeal was made from this decree of 
the High Court to the Privy Council. 
It has, however, been argued on behalf 
ot the Shevaks with the support of the 
Temple Committee that the rules have 
b°en validated by having been in force since 
18c3 and by having been revived in 1 88 3 
by the Receiver in the present suit Manohar 
Qaneah Tambekar v. Lakhmiram Goiindram(iy t 
with the approval of Mr. MoCorkell, the Dis- 
trict Judge of Ahmedabad, and in le92 of the 
High Court and by having been continued 
in force pending the framing of f^esh 
rules under clause 1 2 2 (4) by the provisions 
of olauee 13 of the soheme of manage- 
ment prepared in 1903 by the High Court 
and finally sanctioned in 1912 by the 
Privy Council, it 6eems to us, howevar, 
that these arguments have no solid founda- 
tion, as urged on behalf of the Gors and 
the general public. The radical objections 
to the rules have been repeated by Mr. 
Kennedy, the District Judge of Ahmedabad, 
thus: “The first question then as regards 
these rules is the pass system. There is no 
objection to the pass system itself, by which 
only pas9 holders are admitted with certain 
exceptions into the Nij Mandir and where 
epeoial passes are issued for particular 
acts of devotion. But a great deal of 
objection is raised to the levy of fee* f° r 
the passes. It does seem to me somewhat 
of a scandal that the opportunity of 
acquiring religious merit should be sold in 
this way formally and nakedly. I do not 
suppose any other temple in India does 
anything of the sort. There are fees no 
doubt levied at other temples valorem 

of the religious benefit, but these are secular 
taxes imposed by the Government. ® 


(1) 12 B. 247. 

(2) 16 B. 309 at pp. 318j 321. 
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did not consider the levy of fees neoeisary 
to prevent overorowding, bat did not 
press his objections in view of the fact 
that- the levy had been practised for at 
least thirty years and was strongly favoured 
by the Temple Committee. He failed, 
however, to notice that this practice had 
been in question from the very outset and 
had been declared illegal and ultra vires 
in the other 6uit by his predecessor Mr. 
Dayaram Gidumal in 1888 and in 1890 
by the High Court. Its revival or rather 
survival under the Reoeiver from 1888 in 
the present suit was a temporary arrange* 
ment pending the settlement of the scheme 
of management and wa9 so sanctioned by 
Mr. Dayaram Gidumal’e successor Mr Mo* 
Corkell in 1891 and in 1892 by the High 
Court. It was similarly permitted as a 
temporary arrangement only pending the 
framing of regular roles under clauses 12 
( 4 ) and 13 and schedule 5 of the soheme 
in 1906 by the High Court and in 1912 
by the Privy Council. It seems to up, 
therefore, that the rules prescribing the 
pass system have been shown to be illegal 
and ultra tires, in so far as they have im* 
posed fixed tees in rayment for the passep, 
whether upon the Gors or the general publio 
entitled to worship in the temple at Dakore. 
It has to be remembered that the rules 
when sanctioned beoome a part of the 
scheme of management under clause 12 (?), 
subject under clause 20 to the oontrol of 
the H'gh Court, and that it was provided 
that the soheme should be in accordance 
with the established praotioe of the institu* 
tion by the preliminary judgments both of 
the High Court and of the Privy Council. 

[■Vote: — The rest of the judgment is not necessary 
for the purposes of this report. — Ed.'] 


PRIVY COUNCIL. 

Appeal f.-cum ih« Calcuit. High Court. 

December 2, 1919. 

Present : — Lord Shaw, Sir John Edge, 

Mr. Ameer Ali and Sir Lawrence Jenkins. 
RADHA KISHCJN — Plaintiff —Appellant 

versus 

KHURSHED HOSSEIX and others — 

DiKBNDA-'TS- Respondents. 

Civil Procedure Code ( Act V of I908J, a. 11 Expl. IV 
— Transfer of Property Act (IV of 188 *), ss- 8*, 96 — 
Ros judicata - Mortgage— Suit for sale under mortgage 
— Prior mortgagee made party but his mortgage not 
attacked — Suit, subsequent , by prior mortgagee, whether 
barred. 

Section 96 of the Transfer of Property Act 
expressly provides that when property, the sale of 
which is directed, is subject; to a prior mortgage, 
it may be sold free of such mortgage with the 
consent of the prior mortgagee, and implies that 
without such couseut it cannot be so sold. [p. 9b2, 
col. I.] 

A prior mortgagee has a paramount claim, and 
al' hough made a party to a suit by a puisne mort- 
gagee, need not intervene unless his mortgage is 
impugned, [p '-6', col. I j 

N\ here, therefore, a prior mortgagee was made a 
party to such a suit but did not appear, and subse- 
quently brought a suit on his mortgage: 

Held, that be was not barred from asserting his 
claims by section 1 » of the Code of i ivil Procedure, 
inasmuch as there was no need for him to make 
his prior mortgage, the validity of which had not 
been attacked, a ground of defence in tho former 
suit. [p. 962, col. l ] 

Appeal from a deoree of the Calcutta 
High Court, da»ed May 24tb, 1915, affirming 
a deoree of the Additional Subordinate Judge, 
Mczufferpur. 

FACTS. — The appellant sued for a sale 
deoree under a mortgage. The only question 
for determination on this appeal was whe- 
ther as to four villages forming part of 
his security bis claim was barred by the 
plea of res judicata , The High Court (Fie* 
toberand Richardson, JJ ), affirming the trial 
Judge, held that it was. In the present 
appeal the principal contest was as to two 
of the villages, Pandharia and Gambaria. As 
to these the judgment of Fletcher, J., in 
which Riohardson, J., concurred, was as 
follows: — 

“I will now deal with the appeal of the 
plaintiff. The learned Judge has held that 
the plaintiff is not entitled to redeem cer- 
tain Monzas or to have them brought to 
sale. 

The first two Mouzas are oalled Pandar- 
Jjia and Gamarhia. These two Mousaq 
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were mortgaged on fcbe 28fch of April 189 1 
to the defendant Nos. 37 to 42. A snit was 
brought on this mortgage, and to that 
suit the defendant No. 43 was made a party 
bat he failed to enter an appearance in the 
suit. A preliminary decree was passed in 
that suit on the 28th July 1905. Whether 
or not the decree absolute has b9en made, 
does not appear. The plaintiff argues that 
so long as the decree absolute has not been 
made, the equity of redemption has not 
finally gone. That may be so. But it is a 
very different question as to whether the 
plaintiff can redeem in this suit, in my 
opinion the learned Judge was right when 
he held that he oould not. So long as ths 
decree of the 2^th of July 1905 remains 
on foot, the plaintiff olaimicg through the 
defendant No. 43 is bound by it. The de- 
fendant No. 43 failed to appear in that 
suit and set up his prior mortgage. The 
plaintiff cannot set up that mortgage up 
now as against the defendants Nos. 37 to 
42. The oase of Gopal Lai v. Benarasi Pershad 
Ohowdhry (1) appears to me to be a clear 
authority for that proposition.” 

Messrs. Dunne, E. 0., and E. B. Raikes, 
for the Appellant -.—The appellant is not 
estopped by the decree in Suit No.iOO of 1 906 
from enforcing his mortgage. Seotion 85 of 
the Transfer of Property Act merely pro- 
vides that all persons having an interest 
in the property comprised in a mortgage 
shall be joined as parties: the property 
whioh was the subjeot of Suit No. 100 was 
merely the equity of redemption. True, 
our assignor was made a party and did not 
appear : but there was no need for him to 
do so. The latest authorities both in 
Allahabad and Caloutta held that the prior 
mortgagee is not bound : and there is no 
oase before the Board of a person being 
joined who was not a puisne mortgagee. 
Under seotion 96 of the Transfer of Pro- 
party Aot the property cannot be sold free 
of the prior mortgage without the prior 
mortgagee’s consent. In Gopal Lai v. Benar- 
an Cershad Ohowdhry (l) on whioh the High 
Court has relied, the puisne mortgagee not 
merely made the prior mortgagee a party, 
but prayed for a sale free from inoumb- 
ranees: the prior mortgagee did not oppose 
that prayer, hence the decision. That is not 

(1) 31 0. 428; 8 0. W. N. 885. 


the oa^e here. In Sri Gopal v. Pirthi Singh 
(2> the prior mortgagee wan al o a pnisne 
mortgagee: all the Board held in that oase 
was that he should have set up all his 
claims, if he wished to rely on any of them. 

The Allahabad High Court has expressly 
held that a first mortgagee, in oiroum- 
stances similar to those here, oan bring 
a suit for sale upon bis mortgage. Ajodhya 
Pande v. Inayat UUah (3). All that 
was deoided in Mahomel Ibrahim Ho*sein 
Khan v. Ambika Pershad Singh (4) was that 
a puisne mortgagee who is joined as a 
party, and who has an equitable right 
prior to the mortgage whioh the suit is 
brought to enforoe, will bs estopped if 
he fails to assert such equitable right : 
that decision doe9 not affect the present 
oase. Inferentially, the judgment shows 
that even under the Aot of lb82 a prior 
mortgagee was not a necessary party to 
a suit for sale by a puisne mortgagee, a 
matter whioh is now expressly laid down 
in the Code of Civil Procedure, 1908. 

[Mr. Amber Ali referred to Gbose on 
Mortgage, page 681, and observed that Dr. 
Rash Behari Gbose was a recognised autho- 
rity . 

Sir W. Garth, K. 0., and Mr. Dube, for the 
Respondents. — Appellant’s predecessor- in- 
title, the prior mortgagee, was made a party 
to Suit No. 10 J of 1905 and the decree in 
that suit is res judicata against him under 
Explanations IV and VI to section 11 
of the Code of Civil Procedure, 1908, the 
prior mortgage was a ground of defence 
whioh he could and should have taken. 
Mahamed Ibrahim Hossein Khan v. Ambika 
Pershad Singh (4), Qajadhar Teli 7. Bhag • 
want a (5). 

It was inoumbent upon the appellant * 
predecessor in the former suit to prove his 
prior mortgage, and he did not do so. The 
plaint cannot have admitted the prior 
mortgage; if ifc had, the decree would have 
been in a different form. If it ia D ' jfc 
clear that the prior mortgage was not 

(2) 29 I. A. U8; 4 Bom. L. R. 827; 24 A. 429; 6 0. 
W. N. 889; 8 Sar. P. 0. J. 293 tP. 0.). 

(3f 18 Ind Cas. 21; 35 A. Ill; 11 A. L. J. 57. 

(4 14 Ind. Cas 496; 39 I. A. 63; 39 C. 627s 
M. W. N- 4*7 (P. C.): II M. L T. 20n 9 A. L. J. 
332; >4 Bom L. R. 280; 16 C. W. N. 605; 15 C. L. J. 
411 1 22 «4. L. J. 468. 

(5) 16 Ind, Cas. 8; 34 A. 699; 10 A. L.J. 244. 
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admitted, the case should bs remittel to 
asoartaio tha o intent » of tie plaint: the 
admission should not be assumed. 

Mr. Dunne, K . 0., in reply, referral to 
Mahirudiin iimial y. Srinati Inira 
Kurnari Dost (6) anl Kishsn Dual Gir y. 
Amtrul Rasiein ( 6 7 ). 

In both these oases the earlier suit was 
nnder the Transfer of Prooarty Ait, 188 1. 

JUDGMENT, 

Sia LiWitE *c« Jcsifitf*. — Toe sait oat of 
whioh this appaal arises is ona brought by 
the appellant-, Rvih* Kishan, for the 
realisation of his mirtgage security by sale, 
and the only question nov remaining for 
decision is whether ths acpellaat’s oliim 
to foar village* which form a pare of 
hie seoarity is barred by tha plea of res 
judicita. 

The Additional Subordinate Jadge of 
Moziffa-pur, and on apoeal the High Ucurt 
of JalcutG*, have d-edei aivirsel/ to 
"him. He has aoojrdingly preferred this 
appaal. 

There are two groups of contesting res* 
pondents who may be oouveaiently deeoubsd 
as the Sheikhs and the Sahas, TaeSie.khs 
olaim tha two villages oalled Baraiaar 
and Laohnowta, the Sahua those named 
Pandhana and Gamharia. 

• The validity of the Saeikhs’ olaim to the 
two villages of B»raihar aid Laciarwia 
is bayond dispata aad tha H'gn Cjact’s 
oonoluiion with regard to them min bs 
upheld. 

To tha oontast as to tha other two 
villages, however, different oon ^derations 

apply. 

By an instrument, dated the 1 3 fch May 
1892, these villages were mortgaged to 
Kishan Lai to secure Rs. 4J,OOJ. 

On the 7th September i^Oo the mortgage 
and the seonrity were transferred to tne 
appellant by Bakhtanr Mall Aboor, oa whom 
they had devolved on Kiehnn Lai's death. 
This is the appellant’s title, and it is not 
now disputed except so far as the plea of 
res judicata may be a bar to its snooessfal 
assertion. 

But on the 25th February 1891 the 
villages bad been transferred by way of 
nsnfrnotnary mortgage to the Sahas, and 

(6) 24 Ind. Cas. 42; 18 0. W. N. 1013. 

, ( 7 ) 23 lad. 0*3. 073; 19 0. W. N. 9i2. 
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on the 28th April 1894 a simple mort- 
gage of them was exeoated to the same 
mortgagees. 

Oa the 15th Marob 1907 the present 
sait was instituted by the appellant against 
the Sahas and others for enforcement of bis 
morlgage. 

It was tried in 1909 and a9 against the 
Sahas it was dismissed as barred by the 
plea of res juliciti oa tha lich Oitobar 
J9C9, and this was affirmed on appaal by the 
High Court on the 24;h May 1915. 

The former suit on whioh this plea is 
based is Suit No. 1 0 J of 1905. It was 
bronght by the Sabui, and the defendants 
to it iooladed the mortgagor and Bakhtaur 
Mall, the present appellant's predecessor in- 
title. 

The claim was fer reoovery of the mort- 
gage-money due on the mortgage deed of 
the 28 h April 18 j 4 Reference was made 
to the ztrpeshgi deed of the 25oh Fabraary 
189 1 wuh a view to aefeguarding it. 

A dtoree was paeted on the 6th August 
H06, in the bbeenoe of the dafendaDts, 
and it was ordered chat this suit is decreed 
and that if tbe principal with interest as 
mortgage-bond with costs in Court is paid 
within six months the mortgaged property 
be released from mortgage, and in the event 
of the decretal mmay not being paid the 
mortgaged prop6rry will be sold oaoject 
to former zerpet'igi m ircg a (j-djj J.” Tae 
decree then proceeds to make a persoaal 
order for payment agaiast the defend- 
ants. 

The contention for the Sahas is that as 
the present appellant did not make hie 
mortgage deal of tae 13. h May i892 a 
groaod of defence ia the former sair, he is now 
barred from saiog oa it. 

The rule of ns judicata is ooataioed in 
section il of the Unde of Civil Procedure, 
1908, whioh provides that no Court snail 
try any suit in which the matter directly 
and substantially in Lsue has been directly 
and substantially in issae in a former suit 
betweeu the same parties litigating under 
the same title in a Coart competent to try 
saoh sahseq lent sait, and has been heard 
and finally decided. Had tnis Odea an 
exhaustive statement of tbe rale, it obvioasly 
woald not have supported toe plea in toe 
faots of this oase, and eo reliance has been 
placed j on Explanation IV which provides 
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that any matter which might and ought to 
have been made a ground of defenoe in suoh 
former suit shall be deemed to have been 
directly and substantially in issue iD such 
suit. 

The mortgage-deed of the 13th May 1892, 
it is urged, might and ought to have been 
made a ground of defenoe in the former 
Suit No. 100 of 1906. and by the omission 
the present suit is barred. 

The rule is clear ; the controversy is 
narrowed down to the question whether the 
faots invite its application. 

It beoomes necessary, therefore, to see 
what was the position of Bakhtanr Mali in 
the former Sait No. 100 of 19J6. It was 
a suit brought by the Sahas to enforce 
against the mortgagor their mortgage deed 

of the 24th April 1894. Bakhtaar Mall 
was joined as a defendant, but whether 
any or what relief was sought against him 
does not appear. 

Bakhtaur Mall’s mortgage was prior to 
that on which the Sahas sued, and its validity 
is now admitted. 

Theoase, therefore, oame within the terms 
of seotion 96 of the Transfer of Property 
Act, which expressly provides that where 
property the sale of wbioh is directed is 
snbjeot to a prior mortgage the Coart may, 
with the consent of the prior mortgagee, 
order that the property be sold free from 
the same, giving to suoh prior mor gagee 
the same interest in the proceeds of the 
sale as he had in the property sold. The 
implication of the seotion is that without 
suoh oonsent the property could not be so 
sold. 

Bakhtaur Mall’s position, .therefore, was 
that he was a prior mortgagee with a 
paramount claim outside the controversy 
of the suit unles his mortgage was impugned. 
Consequently to sustain the plea of res 
judicata it is inoumbent on the Sahu9 in 
the oiroom9tanoes of this oase to show that 
they sought in the former suit to displaoe 
Bakhtaur Mall’s prior title and postpone it 
to their own. F> r this it would have been 
neoessary for the Sahus as plaintiffs in the 
former suit to allege a distinct oase in 
their plaint in derogation of Bakhtaur Mull’s 
priority, 

Bat from the records of this suit it does 
not appear that anything of the kind was 
done, and, as has been observed, of things 


that do not appear and things that do not 
exist the reckoning in a Court of law is 
the same. 

The Sahud, therefore, havefailed to establish 
the conditions essentia] to their plea, and 
they alone are responsible for this defeot. 
The plaint in Suit No. 100 of 19C6 has not 
been prodnosd and this omission is not 
supplied by the summary of the plaint set 
out in the extraots from the decree (Ex- 
hibit J. 37C.), That summary still leaves 
the contents of the plaint a matter of mere 
oorjeoture and oertainly does not show that 
Bakhtaur Mull’s mortgage was attaoked. 
The decree, too, is open to the same com- 
ment. In arriving at this conclusion their 
Lordships have not overlooked the authorities 
cited at the Bar, but so far as they are 
binding on this Board they are clearly dis- 
tinguishable. 

Their Lordships at one time hesitated as 
to whether it would not be the better 
course to afford the Sahus an opportunity 
of producing the record of the former suit 
bat, on reflection, they felt that they were 
not entitled to this indulgence. The Sahus 
have been singalarly remiss : the absence 
of this evidence was not sprung upon them 
in the argument before this Board ; it was 
made a ground of complaint in the applica- 
tion for leave to- appeal, and yet no attempt 
has been made tc meet it. 

Nor is this the only defect in their 
proofs, for they have not even shown by 
aDy evidence on the reoord that being 
deoree holders they obtained an order 
absolute for 6ale, or the necessary permis- 
sion of the Court to purchase the property. 
Moreover, it is not without importance that 
it ■ is the deoree holders who claim to have 
bought in execution and that they are 
endeavouring to defeat by their plea a 
mortgage of which they had notice, and 
whioh on their own admission now made 
was valid and so of necessity paramount to 
their olaim. 

Their Lordships, therefore, hold that the 
plaintiffs olaim to the villages of Pandharia 
and Gambaria cannot be defeated by the 
plea of res judicata , and that it was er- 
roneous to dismiss the suit as against the 
defendants Nos. 37 to 42. They will, there- 
fore, humbly advise His Majesty that the 
decrees of the High Court and the 
Additional Subordinate Judge ought to be 
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varied accordingly, and the ease remitted 
to the High Oonrt .with directions to modify 
its desree in aioordance with this decision 
in regard to the two villages of Pandharia 
and Gamharia, the adjustment of oosts 
consequent thereoD, and otherwise aB the 
oireumstanoes of the ease may require. 
There will be no order as to the oosts of 

this appeal. 

Solioitors for the Appellant:— Messrs. W . 

W. Bix Sr Oo. 

Solioitors for the Respondent:— Messrs. 

Barrow , Rogers Sr Nevill . . 

Decree varied. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 7t op 1919. 

March 30, 1920. 

Present' — Mr, Justioa Tudball. 

AZIZURRA.HM A.N K.HA.N — Pl.intifi' 

— Appellant 
t ersus 

ABDULHAI KHaN and others— 

Dependants— Respondents. 

Civil Procedure Code (Act V of 1908J, s. 162 
Error in judgment— Successor of Judge , whether 
competent to correct error . 

The successor of a Judge has jurisdiction to 
correct a clerical error iu a judgment of lus 
predwcossor-in-office. , 

Civil revision against the order of the 
Additional Judge, Aligarh, dated the 3Ut 
of August 1918. 

Mr. Iqbal Ahmad, for the Appellant. 

Dr. Af. Sulaimw, for the Rjspoudaots. 

JUDGMENT.— Tois is a revision agiinst 
an order of cne Saioni Adlitiooil Judge 
of Aligarh panel on the 3Lst of Aagasfc 
1918. The predeo33sor-in offisa of the 
Julge in question beard and decided an 

appeal on the 26th of April 191=5. The 
plaintiff in that suit sought for partition 
of a house, claiming a halt share therein 
and a half share in plot No. 5 d/4 me 
plaintiff also claimed exclusive possession 
of plot No. £>4/1. On appeal the Additional 
Distriot Judge found in favour of the 
plaintiff and in his finding wrote the 
following words: “Thus the P r ?P®* or ® r 
to mate is to award to tbe plaintiff t e 


entire site 54/1 and a half share in the 
remaining site inolusive of the platform 
and a half share in the entire materials. 
I find accordingly.” This was very clear 
and distinct. At the end of his judgment 
he wrote as follows: “i allow this appeal 
in part and modifying the decree of ^ the 
lower Coart order that plot Nch 512 be 
awarded to the plaintiff unconditionally, that 
the remaining portion of plot No. 54 and 
plot No. 160 be divided in equal shares 
and one half of it be given to the plaint- 
iff,” eto. It is, therefore, quite dear that 
be found in favour of the plaintiff, but 
in writing the mandatory portion of his 
judgment be accidentally wrote 54 / 1 instead 
of 54/1. This error orept into the decree. 
When the error was discovered, the plaint- 
iff at once went to the Court below and 
asked for action to be taken under sec- 
tion 152 of the Code and to have the error 
corrected. Thereupon the then Additional 
Judge, another officer, wrote the following 
order: “1 am unable to oorreot the finding 
of a former Judge. The decree appears 
to be in accordance with the finding. It 
is in respect of this order that the 
present application is made, and it is 
urged that the Judge of the Court below 
has refused to exeroise the jurisdiction 
lying within him. On behalf of the opposite 
party it is urged that the Judge has not 
refused to exeroise ois jurisdiction bus has 
exercised it and has held that there is 
nothing to be oorreoted. Reading the 
Judge’s order it seems to me that its 
plain meaning is tuat the Judge was of 
opinion that he had no pawer at all to 
correct the error in his predecessor s judg- 
ment. This he clearly has. Io is admitted 
bafore me that the error exists. It is 
quite clear that justice demands that it be 
amended. 1, therefore, direct the amend- 
ment to be made botn in the judgment 
and in the decree. Wnere the figure 54 2 
occurs in the last paragraph but one of 
the judgment, that will be altered to -4/1 
anl the corresponding amendment should 
be made in the decree. In view of the 
oireumstanoes of the oase the parties will 

bear their own oosts of this application. 

Revision accepted. 
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BOMBAY HIGH COURT, 

First Civil Appeal No, 155 of 1917. 

November 10, 1 919. 

Present : — Sir Norman Maoleod, Kt , Chief 
Justice, and Mr Justice Heaton. 

THAKARANA TEJRANI— Plaintiff 

— Appkllant 

vereus 

SARUPCHAND CHHAGANBHAI— 

DfFRM) NT — R^'POMFNr. 

Hindu Lair — Adoption — Widow of deceased co- 
parcener, power of, to adopt without authority. 

The widow of a deceased co-parcener of a joint 
Hindu family cannot, in the absence of s: ecific 
authority, make an adoption subsequent to the death 
of a co-parcener who survived her husband, more 
particularly where that co-parctner has left widows. 

First appeal against the decision of the 
Joint Judge at Ahmedabad in Sait No. 5 
of 1914. 

Mr. N. K. Mehta , for the Appellant. 

Mr. 0 N. Thakir, for Heirs Nos. 3 to 7 of 
Respondent No. 1. 

Mr. M. B. Dace for Mr. C. N. Paniya , for 
Respondent No. 2. 

JUDGMENT. 

Heatd.v, J, — In tbis oase we have the 
Talokdari Settlement Officer on behalf of 
a person described as a Talnkdar suing to 
redeem a mortgage. The mortgaged pro- 
perty, it is admitted, was part of the jtvai 
estate whioh up to the year 1847 was 
vested in one Raisang, who in that year 
died. He left a Dephew, the son of his 
brother, and a widow, and it was the 
widow and the nephew who joined in 
making the mortgage to redeem which this 
suit has been brought. The defendants 
opposed the claim on the ground that 
Narsang, the Talnkdar, whose estate is 
under the management of the Talokdari 
Settlement Offiosr, has no right to redeem 
the mortgage. Narsang himself is dead 
and was succeeded by a son Falsangji. 
But the question is whether NarsaDg was 
or was not validly adopted by Sarajrani, 
the widow of Kaisang. If he was validly 
adopted, then the plaintiff’s suit must 
succeed. If he was not validly adopted, 
the plaintiff’s suit must fail, because it 
is brought by one who has no right to 
redeem the mortgage. The adoption 
was made by Surajrani, the widow of 
Raisang, after the death of Manbhai, the 


Dephew of her husband. MaDbbai or his 
father, it would seem, had held the iivai 
subsequent to Raisang’s death in 18 47. 
Manbhai died in 1882 and in 18*4, 
nearly forty years after her husband’s death, 
Surajrani made the adoption. By the law 
as it is understood in this Presidency, an 
adoption of this kind in a family which 
constituted a joint Hindu family, although 
the property was impartible, could not be 
validly made. We were, however, referred 
to a veiy recent oase decided by the 
Privy Council last year, Purtapsing Shitring 
v, Agarsinyhji Rairinghjt (l). In that 
oase, however, the facts were that the 
adoption bad been made within the period 
of gestation succeeding the death of the 
widow’s husband. Those faots were the 
subject of argument in the oase. They 
were expressly mentioned in the judgment, 
and it appears the only thing that was 
decided was that in oiroumstanoes of that 
kind an adoption would be valid. But 
where the oiroumstanoes are a9 they are 
here, it seems to me quite plain that we 
must follow what is well understood as the 
ordinary law in this Presidency and apply 
it to the faots. The widow of a deceased 
oo parcener of a joint Hindu family cannot, 
in the absence of any specific authority, 
make an adoption subsequent to the death 
of a oo paroener who survived her husband; 
and more particularly when, as here, that 
later surviving oo- paroener left widows. 

It seems to me, therefore, quite plain that 
the decision of the Court below is correct 
and that tbis appeal must be dismissed 
with cost. One set of costs to respondent 
No. 1 only. 

Maclkop, C. J. — I agree. 

Appeal dismissed. 


O) fO Ind Cas. 457; 2 1 Rom. L. R. 496; 36 M. L. 
J. 6H; 17 A. L. J.5: ; I U. P.L R. (P. C.i 39; (*919) 
M. W. N. 3.3; 10 L. W. 339; 24 C. \V. N. 67 *P. 0.), 
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OHHAHQA MAL V. 0B1C PRASAD, RAJANOAM IYER V, Ri JAMANQAMER, 


ALbAHABAD HIGH COURT. 

OiYiL R&vision No. i66 op 1919, 
Marsh 30, 1 92 ). 

Present: — Mr. Justicn Rifiqae. 

OHHAXGA MAL — Defendant — 

Petitioner 

versus 

SHEO PRASAD —PuidTivr — O pposite 

Party. 

Contract Act (IX of I872y, 83. 30, 6 » — Wagering 
contract , money deposited on account of, whether can 
be recovered. 

Money deposited as aeonrity in respect of satta 
transactions i watering oont roots oannot be recovered 
under seotion H6 of the Contract Aot, as that sootion 
has no application to such tran actions A suit, 
therefore, to recover such a deposit cannot be enter- 
tained. 

Civil revision against the order of the 
Judge, Small Cause Court, Cawnpur, dated 
the 16th of September 19 1 

Mr. \. Upadhia. for the Petitioner. 

Mr. S. B, John , for the Opposite Party. 

JUDGMENT. — This application in revi- 
sion is against a deoree of the Small Cause 
Court Jadge of Cawnpar, dated 16th Sep- 
tember 1919. It appears that the opno*it,e 
party, the plaintiff, sued to recover R*. 65 
on the allegation that he had depicted 
Ri. 100 with the applicant with the objeot of 
doing some business; that the business was not 
tarried out and the applicant returned R«. 3i 
and Rs. 65 is still due from him. It turned 
out on the evidence of both parties in the 
Oourt below that the business in respect of 
whioh the money was paid to the applicant 
was in respeot of satta transactions, that is 
wagering contracts. The defendant appli- 
eant went into the witness-box and stated 
that he had made wageriDg contracts on 
behalf of the plaintiff, the opposite party, 
with certain other firms in whioh losses had 
been sustained and the deposit made by the 
plaintiff had been swallowed no by the losses 
The learned Judge of the Small Cause Court 
did not believe the defendant with regard to 
the losses. However, it is common case of 
both the parties that the money was given 
on account of satti transactions by way of 
security. Seotion 65 of the Contraot Aot, under 
which the decree of the lower Oourt seems 
to have been passed, does not apply, vide 
Ddj/abiui Trtbhov mdas v. Lakhmi Ohan l Pana 
Ohand (1).I think that under the law the 
(l) 9 B. 35*. 


claim of the plaintiff is not sustainable. I 
allow the application, set aside the deoree 
of the Court helow and dismiss the claim 
of the plaintiff. Costs are allowed to the 
defendant-applicant throughout. 

Applicjtion allowsd . 


MADRAS HIGH COURT. 
Repekbeo Case No. 2 op 1919. 
January 2 \ 1920. 

Present: — Sir John Wallis. Kt., Chief Justice, 
and Mr .lust'rp Krishnan. 
RAJaNGAM IYER— Appellant 

versus 

RAJ AMANGAM E t *i o)R, by G tardian 
SANKARAMA IYER — Plaintiff No. 2— 

Respondent. 

Stamp Act (II of » •), SeA I, Art 4> — Agreement 
evidencing pirtition —Stamp duty chargeable, 

A. document termed a yah*t or agreement 
evi lenci ig the division of property and stipulating 
for the execucion of a separate pu-ticion, till when 
the document is to remain in force, is chargeable 
with stamp duty under article 45 of the Stamp 
Aot as a contract of p irtition [p. 9rte, col. 1.] 

Case stated under seotion 61, Aot II of 
169 by tie Collector, Tinnevelly.in Original 
Sait No. 1 of 19 H, on the file of the District 
Court, Tinnevelly. 

FACTS are clear from the following 
letter of reference by the Collector of 
Tinnevelly: — 

“At the insfcanoe of the Revenue Divisional 
Officer, Tinnevelly, I have the honour to 
refer the following oase for the orders of 
the High Court under section 61 (.) of 

the Indian S'.im Act (It of 139 0. 

2. The District Judge, Tinnevelly, in the 
ooirse of the trial of Original Sait No. I 
of 1919 on his file admitted in evidence, 
under seotion 35 of the &tamp Act, an 
unstamped document (coy y enclosed with a 
translation) after levying a stamp of 8 
annas and a penalty of Rs. 5, under Article 
5 (c) of Schedule I (a). The docament, 
whioh is termed a Yadastor agreement, was 
exeoated at Trivandram in Andu 1090, cor- 
responding to the year 1915, by one Krishna 
Aiyar and his brother, Subramanya Aiyar. 

It bears a Trayanoore adhesive stamp of 
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one anna. By means of this doonment the 
brothers divided their properties situated 
both in British and Travanoore territories. 
The partition was to take effect from the 
date of execution of the dooument and the 
properties were to he enjoyed separately 
with effeot from the 1st Thai of Andu 1090 
corresponding to the 14th January 1915. It 
is also stipulated that separate partition 
deeds Bbould be executed for the properties 
in Travanoore and British India and that, 
till theD, this dooument should remain in 

° T $*' The Revenue Divisional Officer is of 
opinion that the dooument is not a Yadast 
or agreement but an instrument of partition 
under Artiole 45 of Schedule I < a ) as 
defined by eeotion 2 (15) of the Stamp 

Aot. I agree with him. 

4. If the dooument is deolared to be a 
deed of partition, the stamp duty will depend 
on the value of the separated share, specified 
in Schedule II of the dooument, whioh oonsists 
of immoveable property valued at Rs. 7., 500 
eituated in British India and also in 
Travanoore. As the bulk of the property 
situated in British India and also in Tra- 
vanoore consists of lands paying assessment 
and as their value for the purpose of stamp 
duty has to be oaloulated at not more than 
five timeB the annual assessment, I am 
asking the Revenue Divisional Officer to as- 
certain and report the annual assessment 
of theso lands. I shall submit a further 
report on assessment of these lands, on receipt 
of the information. 

5. Pending the disposal of this referenoe 
the Revenue Divisional Offioer has requested 
the District Judge not to deliver the original 

deoument to the parties.” 

Messrs. T. B. kamachandra Aiyar and S. 
A. Krishna Aiyar , for the Appellant, 

Mr. O. V. Ananthakrishna Aiyar , for the 

Respondent. 

JUDGMENT. — We think that, under the 
definition in 6eotion 2 (15) of the Indian 
Stamp Aot, 1899, this deed is ohargeable 
as a oontraot of partition under Artiole 45 and 
we determine that it is ohargeable with a 15 
Rupees stamp. 


M. Q. P. 


Answer accordingly . 


ALLAHABAD HIGH COURT. 
Civil Revision No. 134 op 1919. 
Mar oh 30, 1920. 

Present: — Mr. Justioe Rafique. 
MATA BUX LAL— Defendant— 

Petitions 


versus 

BRIJ MOHAN— Plaintiff— Opposite 

P/RTY. , ^ _ 

Civil Procedure Code (Act V of\M*), O r * 8 ~ 
Haintijf, absence of —Procedure- Duty of Court. 

Where on the date fixed for the . ^Tffndaut 
ase the plaintiff is absent and * h ° d f® nd *, e 
.ppears, the Court is bound, under Order IX , , rn\ 
i civil Procedure Code, to dismiss the suit for 
lefanlt: it has no jurisdiction to record thedcffmd ' 
,nt’s statement and to decree the claim in part.- 

Civil revision against the deoision 

;he Subordinate Judge, Jaunpur, dated the 

1 5th April 1919. 

Dr. J N. Misra , for the Petitioner. 

Mr. S. K. Gupta , for the Opposite Party. 

JUDGMENT.— This is a revision under 
jeotion 115 from the dearee of the Snborfi- 
Date Judge dismissing the appeal of tne 
applicant from a dearee of the Munajf. lt 
appears that the opposite party Bnj Mohan 
instituted a suit against the applioan 
the Court of the Munsif of Jaunpur for 
the reoovery of money on the basis 
bond, dated the 27th of Mareh 1914. * 

defendant denied his obligation under the 
bond and stated that the bond was 8 « 
by way of satisfaotion to the plain 

the debt due to him from on. 

Rajrani. In other words, be pleaded that 

he, simply stood Bursty for ilutamm “ £ 
rani. On the day of hearing the P* 
was absent. The learned Munsi , 
proceeded with the oase and reso ^ 

statement of the defendant an dtn , 

the claim in part. In appeal It bere , 

contended, and the same P°' n * '. B .. p ie dure 
that nnder Order IX. rule 8. Oml Pro*^.^ 

Code, the learned Mnnsif ought to ^ , 

missed the elaim for default and •huoWn # 

have tried the oase. In suppo n i^ ona l Jute 
the eaces c£ Kesri Ghand v. Salhmo f 
Mills Company (l) and / hul Koerl " hink 


mpany v*/ , r 

ah Kh n (2) are <l°° tB °; , we ll 
it the objeoticn for the apP had 

inded. The Court of first wstan. 

1) 17 Ind. Cas. ^g 0 * 1 Jf 

29 lud. CM. 5W| 18 A. *• ^ 
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no option but to dismiss the oase in default 
when it found th»t the plaintiff on the day 
of hearing was absent. The learned Munaif 
was quite wrong in appreciating the force 
of the plea for the defence. He was under 
the impression tba v j the execution of the 
bond was admitted and the bond was 
challenged on the ground of consideration. 
The plea advanoed by the defence really 
meant that the bond was given by way of 
seourity. The oreditor oould not sue the 
surety only without impleading the principal. 

I, therefore, allow the revision, set aside the 
decree of the Court below and dismiss theolaim 
of the plaintiff for default under Order IX, 
rule 8, Civil Procedure Code. Taking all the 
faots into consideration I do not thiok the 
opposite party should be saddled with costs. 

I direct that eaoh party hear his own oosts 
in all Courts. 

Revision allowed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 3u5 op 1916. 

July 14, 919. 

Present : — Mr. Justioe Shah and Mr. Justioe 

Hayward. 

GANPATRAO SULTAN RAO MAHUR- 

KAR— Appellant 


versus 

ANANDRAO JAGDEORAO MAHUR- 
K AD — Respondent. 

Civil Procedure Code ( Act V of 1908; e 7 

Execution of decree-Apphcatwn Jor refund o/ 

money realised in execution-Court, Prope r -De lay in 

making application— Extension oj time 

-Bona fide mistake- Limitation Act (IXof i»08J,s. 14 


An application for refund o a cum of money 
wrongfully recovered in execution Prooeedmga can 
be entertained by the Court executing the decree, 
as such application raises a question 
the execution of the decree wit in _ n( j j n 

of section 47 of the Civil Procedure Code andw 
respect of which no separate suit can lie. IP- 

°° Where instead of applying to the Court executing 
a decree for ref and of ereees money levied in execa 
tion, a suit is under a bona fid . m.stake broeght by 
the applicant, ho is entitled, under section 4 of th^ 
Limitation Aot. to deduct the tim Der i 0 d for 

■prosecuting the suit in calculating P ^ & 2 ^ 

faking an application for reft}od.lp. * 


First appeal from the deoision of the First 
Class Subordinate Judge, Ahmednagar, in 
Miscellaneous Application No. 70 of 1915. 

Mr. Y. N. Nadkarniior Mr. K. E. Kelkar, 

for the Appellants. 

Messrs. D R. Patwardhan and S. R. 
Qnkhale , for the Respondent. 

JUDGMENT. 

Sbap, J. — This is an appeal from the order 
of the First Class Subordinate Judge of 
Ahmednagar on the application of the pre- 
sent appellant for a ref and of Rs. 1,088 5-6 
said to have been wrongfully recovered by 
the present respondent in execution proceed- 
ings in Darkbast No. 1224 of 1906. The 

decree under execution was passed by the 
Subordinate Judge of Jbansi and transferred 
for execution to the Court of the First Class 
Subordinate Judge at Ahmednagar. The 
sum is said to have been improperly re- 
covered by the respondent on or about the 
29th of November 1910. A suit was filed 
in the Court of the Seoond ClaBS Sub- 
ordinate Judge of Sbevgaon on the 14th of 
November 1913 to recover this amount. But 
that suit was dismissed on the 31st of Maroh 
1915, on the ground that no suit could lie and 
that the proper remedy was by way of an 
application under section 47 of the Code of 
Civil Procedure. The present application 
was made to the Court at Ahmednagar on 

the 19th of May 1915. That Court has 
dismssed it on the ground that each an 
application in execution cannot lie and that 

it is time barred. ... .. A 

The oorreotness of this view is questioned 

before ns on behalf of the appellant, and on 
behalf of the respondent it has been farther 
argued, in eupp rt of the order made by the 
lower Court, that that Court had no juris- 
diction to entertain the application after the 
execution of the decree was over and that if 
at all, the application should have been made 
to the Court at Jhansi, which passed the 


0 first question is whether this applioa- 
or a refund of the sum can be enter- 

1 by the executing Court. According 
, terms of section 47 of the Code of 
Procedure, all questions arising between 
larties to the enit and relating to the 
tioD discharge or satisfaction of the 

most be determined by the Court 
,ting the deore*- aod not by a separate 
This application raises, in my opimor, 
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a question relating to tbe execution of the 
dforep, and is clearly ore which could be and 
ought to he entertained by the Court execut- 
ing the decree and in respect of which no 
separate unit can lie. This view is supported 
by the decision in Vartnb Singh v. Beni Bam 
(1), which was a decision under section 244 
of the Code of 1877 corresponding to section 
47 of tbe present Code. The application, 
therefore, was properly trade to the executing 
Conit. Further, it is difficult to understand 
how the present respondent can bs heard to 
urge this pies, after having successfully 
contended in the suit filed in the Court at 
Sbevgaon that the proper remedy was to fi e 
an application under section 47 of the Code 
for the refund and not to file a suit. 

The sec md point is one of limitation. It 
has been held by the lower Court that on 
the 19th of May 1 9 1 5 the apohoathn was 
time barred, as it was not made within three 
years from tbe date on which this payment 
in excess is said to have bean made, i. e , 
from the 29bh of Novei-bar 191'J. It 19 
urged, however, on behalf of the appellant 
hat under section 14 of the Iodian Limita- 
tion Aot the time taken up in the prosecu- 
tion of the suit at Shevgaon should be 
deducted and if that time were deducted, 
the application would be within time, as the 
Court was dosed for the Easter holidays 
from the 1st of April to the oth of April 
1915 and for the su nmer vacation from ft e 
7th of April to the lbth of May. The 
question, therefore, is, whether the preheat 
appellant prosecuted tbe suit with due 
diligence and in good faith. I see no reason 
to doubt the good faith of the present 
appellant in filing the suit in the Court at 
Shevgaon and in attempting to recover the 
sum in those proceedings. It is not suggest- 
ed that he did not proseoute the suit with 
due diligence. I am, therefore, of opinion 
that the time taken up in prosecuting the 
suit at Sbevgaon ought to be deducted under 
section 14 of the Iodian Limitation Aot. 
The present application, therefore, is not 
time barred. 

It is urged on behalf of the respondent 
that the execution bring over long a go, the 
lower Court must have certified to tbe Court 
at Jhansi, which parsed the decree, the fact 
of suoh execution under seotion of the 

(1) 2 A, 61. 


Code of Civil Procedure, that thereafter it 
would have no juri-diotion to entertain such 
an application and that the application oonld 
be properly made to the Court at Jhansi. In 
order to ascertain whether the Court of the 
First Class Subordinate Judge at Ahmed- 
nagar bad certified to the Court at Jhansi 
the fact of f xe nation as required by section 
41 of the Code of Civil Procedure, we called 
for the proofelings in the Dirkhast and the 
learned Pleader for the reipondenfc has 
practically given ud that point as he has not 
been able to trace on the record any such 
certificate. It is not necessary, therefore, to 
oonaid-r the qu*s f ion whether in virtue of 
the provisions of seotion 42 the Court of 
the F<rst Class Subordinate Jude at Ahmed- 
nagar would have jurisdiction to entertain 
this application after it had certified to the 
Conrt at Jhansi the fact of execution. At 
any rite before the fact of execution is 
certified to the Court which passed the decree, 
the Court to which the decree is transferred 
for ex-eution has jurLdio'ion to deal with 
an application like the present for a refund 
tf the excess, * 

The learned Subordinate Judge has not 
deoided tbe application on the merits in 
favour oF the respondent, though it is claimed 
for him that it is a decision on the merits. 
In view of the observations made by the 
learned -lodge in the last but one paragraph 
of hie judgment, it is clear that he has not 
decided tie application on its merits. 

As both the preliminary grounds upon 
which the lower C art disposed of this 
application fail, I thi. k that the applica* 
tion must be remanded fjr disposal accord- 
ing to law. 

I wculd, therefore, set aside the order 
of the lower Court and send baok the apph' 
cation for disposal according to law. 

Costs to be oosts in the application,^ 

Hayward, J.— I agree. The asoertainmen 
of the facts is essential to a correct deter- 
mination of the qaestion whether an exeeas 
was or was not levied in execution and tha 
matter must for that purpose be remanded 
for a further trial to tbe First Class Subordi- 
nate Judge at AhmedDagar. . 

Tne application was in time, because t e 
excepp, if any, was levied on tt'O ° 

November 1910 aDd a suit was by bona fi 
mistake brought on the 14th of Novtia JJ 
1913 and was pending until the 31 b» flp 
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March 1915 in the Sub iriinate J ad era’s Court 
at Shevgaon. It was not possible to ta^e 
farther steps until the 19sh of Miy 1915 
owing to the intervention of the E»ster 
holidays and the summer vacation in tbe 
First Clas9 Subordinate Judge’s Court at 
Ahmednagar. It has bsen a^osrtainad that 
no certificate has so far been sent to the 
decretal Court by the First Class Snbordi* 
nate Judge at Ahmadnagar under station 41, 
and tnat, therefore, the jarisdiotion to try 
the matter has still been retained by the 
First Class Subordinate Jadee at Ahmadnagar 
under seotion <*2 of the Civ«l Prooedore Code. 
The qu°stion whether the excess has or 
has not been levied in execution would, in 
my opinior, uodoubtedly be a question relat- 
ing to the exeoution of the decree within the 
meaning of seotion 47 of the Civil Prooedore 
Code. 

Order tel aside. 


PRIVY COUNICL. 

Appeal p a OM the Allahab dHioj Cocrt. 

December 2, 1919. 

Present: — Viscount Fu.lay. Lud Parmoor 

a' d Sir John Edge. 

Lola MATRU M4L, since uecelsf.o (nc\v 
Repkesented by GHANsHIAM DAS and an- 
other) ANDOTHELS — D* FiNDANTS — APPELLANTS 

tersus 

Musammat DDRGA KUNWAR, since 

DE^EAPFD — P A1NT IF R«8PONDE'T. 

Transler of Property Act (IV of 188 3 ■* 85, 89 — 

Mortgage — Prior and puisne mortgagees — Decree for 
sale Mortgage, extinguishment of — Puisne mortgagee 
not made party to suit, position of — Redemption — 
Amount payable , 

An order made under seotion 89 of the Transfer 
of Property Act. for the sale of mortgaged pro- 
perty, has the effect of substituting the right of 
sale thereby conferred upon the mortgagee for his 
rights under the mortgage, and the latter rights are 
extinguished, [p 97', col *.] 

Where, therefore, a first mortgagee sued for aud 
obtained a decree for sale without impleading a 
puisne mortgagee, and subsequently biught in the 
property, but did not obtain possession for several 
years: 

Held, that the puisne mortgagee could redeem him 
on payment of the amount due under the decree, 
and was not liable to pay him the much larger 
amount (principal and interest' to which he would 
have been entitled under his mortgage if he had not 
brought the property to sale. [p. 971, ool. 2.] 


Bet Rim v Shadi Ram , 45 Ind Fas. 79°; 45 I. A. 
19(1, 5 P L w. 88; 10 A L J. 6U7; 85 M. L. .7. ), 24 
M L T 92. 28 c. L •». 18\* (19 8) M. W. N. 518, 
2i Bom. L. R."9S : 22 0. W. V. I0H3 4 > A. 407; 9 
L. W. 650; 12 Rur L T. 73 ( P. C , followed 

Ume» Chunder Sircar v Zahur Fatima, 17 I. A. 
20.; 18 C. 161; 6 Sar. P. C. J. 5i»7, distinguished. 

Appeal from a decree of the Allahabad 
High Court (Sir H. Richards, Chief Justioe, 
and Mr. Justice Rahque), dated the 27th 
January 1916, modifjirg a decree of the 
Additional Sob' rdiDate Judge, Aligarh, dated 
tbe eth July 1 914. 

FACTS — The property in Bait was 

mortgaged first in 1872 to tbe appellants’ 
predecessor, later in lb79 to respondent’s 
predoes«or. 

in 1884 appf Hants surd on their mort- 
gage without, however, making respondent’s 
predeoees r a party. They obtained a 
decree for sale in ltS4, hut the property 
was not sold till 18£0 when it was bought 
in by appellants for R-\ 13,' 02, which 

was tbe amount then due under the 

decree. Owing to obstruction by the 

mortgagors appellants did not actually 
obttio possession t»li 1815. 

In H09 the present respoedent sued 
to redeem the property. Tbe ODly question 
in dispute was as to hnw muoh she had 
lo pay. Appellants contended that 3he 

had no right to redeem unless she paid 
the entire amount due aider the mortgage 
up to tbe time when they got posseasion. 

The trial Judge upheld this contention 
and gave respondent a deoree for redemp- 
tion on paymeLt of Rs. 49,124. On appeal 
tbe High Court (Sir H. ttiobards, 0. J., 
and M. Rafique, J.) reversed this decision 
and substituted for the amount allowed 
by the trial Judge the sum of Rs. 23.3ll, 
which respondent declared berself willing 
to pay. The material portion of their 
judgment was as follows:— 

‘it becomes Deoessary to consider what 
is the true position of the contesting 
defendants. The decree wbioh was obtained 
on foot of the mortgage of the 19th of 
February 1872 is dated the 2t5th of 
February 1884. It found that there was 
due on foot of the mortgage the sum of 
Rs. 9,432 12*0 for principal and interest 
up to the date of tbe suit. It further 
awarded Re. 25*13 7 interest pendente lite , 
and future interest at the rate of 6 per oent, 
per annum on the deoretal amount together 
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with oopts. The property was ordered to 
he sold to realise these amounts. The 
property was sold on the 20th of March 
1890 for Rs. 13,762 6 3. whioh was the 
exaot amount due on the decree at that 
date. The answering defendants allege 
that* they did not get posaesaion until 
1895. Their contention is that they are 
now entitled to set up the mortgage of 
the 19th of February 1872 just as if it 
was still in force and effect up to the time 
that they got actual possession and that 
aooordingly the interest should be oaloulated 
at the contractual rate, whioh was 15 per 
cent, per annum compound interest with 
yearly rests. In our opinion this con- 
tention is not sound. As soon as the 
deoree of the t8th of February 1824 was 
passed, the mortgage-debt merged in the 
deoree. It is a mere aooident that the 
answering defendants are the mortgagees 
of the mortgage of February 1872 or their 
representatives. They have no greater 
rights than any stranger would have had 
who had purchased the property under the 
mortgage deoree and paid cash for it. 
In our judgment all that the answering 
defendants are entitled to is to set up 
the amount of the deoree of the 28th of 
February 1884. We may assume for the 
purposes of. the present oase that the 
answering- defendants only got possession 

as alleged by them in 1895. We may 
also assume for the purposes of this oase 
that they are entitled to simple interest 
on the amount of the deoree including 
oosts up to the date that they got posses- 
sion, because even if they are allowed all 
this right up to obtaining possession, the 
amount will be less than the sum whioh 
the appellants, according to their memo- 
randum of appeal, are willing to pay. We 
allow the appeal, modify the decree of 
the Court below by substituting the sum 

of Rs. 23,311 for R j . 49, 121-9 0.” 

Hence this appeal. 

Mr. E. B. Bathes, for the Appellants, sub- 
mitted that the High Court had erred 
in modifying the Subordinate Judges 
deoree. The appellants were entitled to the 
benefit of their mortgage, as they no longer 
had the benefit of their deoree: Un.es 
Chunder Sircar v. Zahur Fatima (t). 

(1) 17 J. A. ?01 ; 18 O. 1G4; 6 Sar. P. C. J. 607. 


The later oase of Het Bam v. Shadt 
Bam (2) is distinguishable. There is no 
evidenoe here that a final order was made 
under the Transfer of Property Act, 1882: 
moreover, the mortgages in this * oase were 
anterior to the -Transfer of Property Aot. 
[Reference was also made to Qri Gopal 
v. f'irthi Singh (3)]. 

Mr. Parikh , for the Respondent.— Upon a 
sale deoree being obtained under section 89 
of the Transfer of Property Act, 1:8$, 
the mortgage in suit and all rights unde r 
it are extinguished. Het Ram v. Shadi 
Bam (2). 

In Umes Chunder* s case (l) not only the 
mortgages, but the deoree itself, were 
anterior to the Transfer of Property Aot, 
The present oase is governed by that 
Aot: in 1884, when appellants sued, that 
Aot provided the only procedure by which 
a sale deoree oould be obtained under a 
mortgage. It must be presumed that a 
final deoree was duly made here; Omnia 
prseiumuntur rite esse acta. 

Mr. Bathes replied. 

JUDGMENT. 

Sir John Edok. — This is an appeal from 
a deoree, dated the 27th January 19*Oi 
of the High Court at Allahabad, which 
modified a deoree, dated the 8ch Joly 
1914, of the Additional Subordinate Judge 
of Aligarh. 

In the suit in whioh this appeal has 
arisen, the appellants here or those whom 
they represent were defendants, and the 
plaintiff was Musammat Durga Kunwar, 
who was the respondent to this appeal bn 

is now dead; her personal representative is 
now the respondent. The 6uit was broug 
on the 8th July K09 by Musammat 

Durga Kunwar to obtain a decree f° r ^. e 
sale ofl certain immoveable property wit in 
the jurisdiction of the Court of the So 
ordinate Judge, and was laicd dfc ? 2 ,l 
mortgage of the property dated the * 
June 1879, of whioh she became the 
assignee on the 21st May 1909 by an 

assignment from the representatives o 


(2) 46 Ind. Cab. 798; 46 I- A. 130; 5 £ 

} A L. J. 64-7; i-6 M. L. J. 1; 24 M L. T. 92; 28 0. 

. J. 18 w ; (1918) M. W. N. 618; 20 Bom. L. K- 1* • 
l C. W. N. 1033; 40 A. 407; 9 L. W. 550; 12 Bur. A*. 

' ", ( li LA. 1 1R= 4 Bom. L. R. NT, ** A- 4®> « O’ 
J. N. 889; B Sar. P. C. J. 293 {?. C.J. 



INDIAN CASKS. 


f 71 


▼ol. LV] 


MATRU MIL V. DURQA KON^Ai*. 


one Marli Dhar, to whom the mortgage 
of the 12th Jane 1879 had been granted; 
hie mortgage was the second mortgage on 
the property. The property had been 
mortgaged on the 19th February 1872 
to the predecessors in-title of the present 
appellants for Rs. 3,750, with compound 
interest at 15 per oentam per annum with 
yearly rests. 

On the 6th February 18fc* the first 
mortgagees brought a suit for sale under 
the Transfer of Property Aot, 1882, on 
their mortgage, but did not make Marli 
Dhar, the second mortgagee, a party to 
their suit. On the 28th February 1884 
the first mortgagees obtained a decree in 
their suit for Rs 9,342, annas 12, for 
principal and interest due on this mortgage 
at the date of their suit, for Rs. 29, 
annas 13, pies 7, in respect of interest 
from the date of their suit to the date of 
their decree, and for further interest at 
the rate of 6 per oeDtum per annum on 
the decretal amount until payment, and 
for costs. By the deoree the mortgaged 
property should in default of payment be 
sold to realise the amount deoreed. An 
order for sale was made and the property 
was sold on the 20th March lePO by 
public aaotion and was purchased by the 
first mortgagees for Rs. 13,702, annas 6, 
pies 3, the amount due under the said 
deoree of the 28tb February 1884. Formal 
possession was given to the purchasers on 
the 15th August 1890, but they did not 
obtain aotual possession until the end of 


1895. 

In the present suit the defendants olaimed 

that the plaintiff had no right to a deoree 
unless she paid the entire amount of the 
first mortgage, with compound interest at 
15 per oentum per annum to the date 
when the purchasers at the sale oE the 
20 bh March 1890 got aotual possession 

together with some revenue and irrigation 

charges, amounting in all to Rs. 5 d, 1& , 
annas 13, pies 2. The Subordinate Judge, 
no doubt acting on the decision of the 
Board in Ernes Ohunder Sircar v. Zahar 
Fatima (1), gave Musimmat bbrga 
Kunwar a deoree for sab conditional on 
her paying to the defendants Rs. 
annas 9. From that deoree Musammat 
Darga Kunwar appealed to the High 

Qoprt, 


The High Court in the appeal rightly 
held that the first mortgagee purchasers 
‘'had no greater rights than any stranger 
would have had who hai purchased the 
property under the mortgage decree and 
paid oash for it.” The learned Judges 
said: "In our judgment all that the answer- 
ing defendants (the mortgagee purohaeeis) 
are entitled to is to set up the amount of 
the deoree of the 2dth February 1884.” 
But as Muiammat Darga Kunwar had by 
her petition of appeal only asked that 
the sum of Rs. 49,124, annas 9, should 
be reduoed to Rs. 23,311, which she 
professed herself willing to pay, the High 
Court modified the deores to that extent. 
From that deoree of the High Court this 
appeal has been brought. 

At the time when the High Court delivered 
judgment, the oase of Eet Ram v. Shadi Ram 
(2) had not been before the Board. That case 
deoided that an order made under section 
89 of the Transfer of Property Aot, 1882 
(Aot IV of 1882), for the sale of mortgaged 
property, has the effect of substituting the 
right of sale thereby conferred upon the 
mortgagee for bis rights under the mort- 
gage, and the latter rights are extinguished, 
When the deoree or order for sale in the 
oase of JJmes thunder Sircar v. Zahur 
Fatima (1) was made, the Transfer 
of Property Aot, 1882, had not been 
passed and the procedure prescribed by 
that Aot for suits for sales under that Aot did 
not exist; that oase was deoided on the law as 
it then stood. 

Their lordships will humbly advise 
His Majesty that this appeal should be 
dismissed with costs, and that the deoree of 
the High Court under the oiroumstanoes be 

oonfirmed. 

Decree confirmed. 

Solicitors for the Appellants: — Messrs. 
Ranke n, Ford Sr Chester. 

Solicitor for the Respondent: — Mr. B. 
Dalgado . 
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BOMBAY HIGH COURT. 

Civil Appl citios No 352 uf 1918. 

.inly 15, 1919. 

Present: — Mr. Justice Shah and Mr. Jastioe 

Hayward. 

RAOJI BHIKAJI KONDK AR— 

Dkfekdant No, 1— Applicant 

t ersus 

LAXMIBAl ANaNT KONDKAR 

— Plaintiff — Opponent 

Civil Procedure Code (Act V oj i ( 0 9 ^, s. 1 T 0 — 
Appeal to P^ivy Council — Value of claim at date of 
decree -Claim for share of family property — Value for 
purposes of appeal, method of determining 

In order to satisfy the requirements of section 110 
of the Civil Procedure »'od- the value of rho cliim, 
that must be taken into account in determining 
whether an apreal lies to His Majesty in ( runcil is 
the value on the date of the decree from which the 
applicant seeks to appeal (p 97 \ cols. 1 & /.] 

Y\ here the subject-matter of a suit is a sha e in 
fantily property, in determining the value of such 
Bubject-matter f'-r the purpose of an appeal to His 
Majesty in Council, the value of the share only 
ought to be regarded, and not the value of the 
whole property [p 9 73, cols, t & 2.] 

Applioat.on for leave to appeal to Hia 
Majeply in Ccnr.oil against the deeisirn of 
the High Ccort (Sir Stanley Batchelor, 
Ag. C. J., and Mr. Jastioe Shall), in Appeal 
No. 139 of 1916, dated the 30th Janaary 
1918, reported as 46 Ind. Cas. 750. 

Mr. A. 0. Desai, for the Applicant, 

Mr. P. B. Shit gne, for the Opponent. 

JUDGMENT. 

Shah, J. — This is an application for leave 
to appeal to His Majesty in CouDoil from 
the deoree of this Coart in First Appeal 
No. 130 of 1916, on the ground that the 
requirements of section 110 of the Civil Prooe- 
dure Code are satisfied. 

Jn the suit as originally brought the 
plaintiff olaimed one half share in the family 
property and valued it at Rs. 12,000. The 
defendant No. 1, his unole, and defendant 
No. 2, his grandmother, pleaded that he 
was entitled only to one-third share. A 
deoree was passed in his favour to the 
extent of one-third share in the property. 
After the preliminary deoree was passed, the 
defendant No. 2 died aod the plaintiff then 
made an application to have the decree 
amended by claiming a moiety in the one 
third share of bis giardmotber. Tbe trial 
Court held that on her death that share 
beoame equally divisible between tbe plaintiff 
and defendant No. 1. The defendant No 1 


preferred an appeal to this Court, which 
related to the o< e sixth share which the 
plaintiff olaimed aft*r the death of defer d*nt 
No. 2 over and above the one third share 
alreedy awarded to him. This Court con- 
firmed the deoree of the trial Court, bolding 
that the plaintiff was entitled to divide equally 
with the defendant No. 1 the share which 
defendant No. 2 could have olaimed in her 
lifetime. 

As the deoree of the lower Court is con- 
firmed by this Court, under 6eotion 110 it 
is essential that the apoeal must involve 
pome substantial question of law. This 
condition, in my opinion, is satisfied in the 
present oape. The appeal raises t.^e question 
as to whether rn the death of Yesbodabai 
the plaintiff became entitled to a moiety 
of her share in the property or whether 
the defendant No. 1 wa9 exclusively entitled 
to that share. 

As to the value of the subjeot matter 
of the sni f , in the Court of first instance 
it is dearly over Rs. 10 COO, Bat the 
subject matter in dispute on appeal to His 
Majesty in Counoil would be the one sixth 
share of the whole estaie If the value of this 
0 D 6 sixth share is EU. 10,000 or upwards, 
the applicant would be entitled to the 
certificate. But if the valua of that share 
is less than R*. 10.0C0, he cannot saoceed. 

It is urged on bhalf of the applicant that 
even if the value of the one sixth share 
be lees than R<. 10.0.0, under the second 
paragraph of seotion 110 the deoree sought 
to be appealed from in this case involves, 
directly or indirectly, a ola m to or question 
respecting property of the valae exoeedmg 

R*. 10,000. It is contended that under this 
paragraph of the section the property re- 
ferred to must be taken to be the whole 
property of the family sought to be parti- 
tioned and not only the one sixth share. 

I am of opinion that this contention is pot 
sound. In thi* case the decree from which 
the applicant seeks to appeal to His 
Majesty in Council involves, directly or 
indirectly, a claim to or question respect- 
ing one sixth share of the property only. 

It is not suggested that by that decree 
any property outside the one-sixth share 
to which tbe appeal to this Coarfc related 
would ba affected A similar contention 
as to the true meaning of the seoon 
paragraph of section 110, Civil Procedure 



INDIAN OASES. 


973 


Vol. LV] 

RAOJI BHIKAJI V. LiXUIBAI. 


Code, in relation to a partition suit was 
oocsidsred and negatived by Jenkins, C. J., 
and Russell, J,, in De Silva v. De Silva 

U). 

The applioant, therefore, oan suooeed only 
if he is able to satisfy this Court that the 
one sixth share of the family property 
irolndiDfir the mesne profits is worth 
Re. 10,000 or upwards. The value of the 
share, aooording to the value of the fam : ly 
property estimated by the plaintiff in the 
plaint, would be only Rs. 4,000 exclusive 
of the mesne profits. But the applicant 
asserts through his son, who has made an 
affidavit, that the whole property during 
the year 1918- 19. 9 has considerably ina^eas- 
ed in value and is worth nearly Rs. 66,00), 
and that on that calculation the value of 
the one sixth would txceed Rs. 1<>,(K0. 
The opponent has filed a counter-affidavit 
made by her father Bipuji Atmaram Ten- 
dulkar, in whioh th6 correctness of the 
allegation made on behalf of the applioant is 
questioned. Thus there is a dispute between 
the parties as to the value of this property. 
Where saoh wide fluctuations in the value of 
the property are asserted, it is essential to fix 
the date, with reference to whioh the value 
of the property shculd be estimated for 
the purpose of this application. Having 
regard to the terms of seotion 110 it seem9 
to mo that the value of the one sixth share 
on the date of the decree from whioh the 
applioant seeks to appeal to His Majesty 
in Counoil must be determined and must 
be taken into account in determining whe- 
ther the requirements of seotion 110 are 
satisfied. This vie-v is supported by the 
decision in Surenira Nath Rjy v, Dioarkci 
Nath Ohnkrabutty (2). 

It is necessary, therefore, to know the 
market value of the one sixth share of the 
property in suit at the date of the decree 
of this Court, i.e., on or abjut the 3'J;h 
of January 1918. As the parties are not 
agreed as to the valn9 of the p.operty, 
under rule 5 of Order XLV we refer the 
dispute as to the value of the one sixth 
share in the whole property, whioh is the 
subject- matter in dispute on appeal to 
His Majesty in Council, for report to the 
trial Court. 

(1) 6 Bom. L. R. 403. 

(2) 85 Iud, Cas. 005, 44 C. 119, 24 0. L. J. 350, 21 

0 . W. N. 580. 


The lower Court will also report as to 
the value of the one sixth share of the 
mesne profits from the date of the suit to the 
date of the High Courf decree. Apparent- 
ly the mesne profits have not been ascer- 
tained yet. For the purpose of this applica- 
tion it is necessary that they should be 
estimated, as the one sixth share in the 
mesne profits forms part of the subject- 
matter of the appeal to His Majesty in 
Council. 

The report to bs made to this Court in 
one month. 

Ha? warp, J. — I agree. The plaintiff’s odo- 
half share was the subject matter of the 
suit and was valued at Rs. 12, ,00 in the 
Court of first instanoe. The defendant 
No. 1*8 claim in appeal is for one half of 
the one third &hare of defendant No. 2, 
whioh wonld be at the previous rates only 
Rs. 2,000. But it has been contended that 
the value of the property has risen and that 
the value of the olaim in appeal would now 
be Rs. 11,000, being one sixth of the total 
value now estimated to be Rs. 66,000, and 
affiiavits have been put in by the parties on 
either side affirming and contesting this 
position. There mus*, therefore, in my 
opinion be an inquiry as to the real value 
under rule 5 of Order XLV of the Schedule 
to the Civil Procedure Code. 

It has been urged that in aDy ease the 
value of the share only ought not to be 
regarded, but the value of the whole proper- 
ty. But it seems to me that we ought in 
this matter to follow the decision of De 
Silvn v. De Silva ( 1 ) and not the contrary 
decision of Lain bhagwnt Sahai v. Bai 
jHaeh'jpati Nath (O of the Calcutta High 
Court. On the other hand the value of the 
subj -ot matter of the appeal ought, in my 
opinion, to be the value at the date of the 
decree of the High Court, as held in the 
case of Surendra Nath Roy v. Dwarka Nath 
Ohakr butty (2). 

There is, in my opinion, a substantial ques- 
tion of law involved, viz., the exact effect 
of the proceedings in the litigation as 
regards the share of the deceased defendant 
No. 2 and the legal effect of that position 
under the rules of Hindu Law. 

Issues remitted , 


(8) 10 0. W. N. 564j 8 0. L. J. 257. 
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ALLAHABAD HIGH COURT. 

FiR6T CiViL Appeal No. 240 of 1917. 

Maroh 18, 1920. 

Present : — Justice Sir P. C. Banerji, Kt , and 

Mr. Justice Tudball. 

ATAR SINGH and anothe a— D efendants 

— Appellants 
versus 

RAGHU NATH SAHAI and others— 
Plaintiff* — Respondents. 

Hindu Law— Joint family —Mortgage by father of 
family property— Antecedent debt— Family necessity 
— Liability 0 / sons— Debts for which joint family 
responsible. 

A mortgage by a Hindu father of joint family 
property in lieu of antecedent debts and debts 
incurred for the benefit of the family is binding on 
his sons and on the joint family propei ty. 

The payment of a prior mortgage or the considera- 
tion for the acquisition of property for the joint 
family arc debts for which the joint family is 

liable. . . 

First appeal against the decision of the 
Additional Subordinate Judge, Meerut, dated 

the 28th Maroh 1917. 

The Hon’ble Dr. Tei Bahadur Sapru and 
Mr. Radha Kant Malaviya , for the Appellants. 

Dr. 8. N. Sen, Messrs. N. 0. Vaish and 
Sital Pershad Qhosh , for the Respondents. 

JUDGMENT. — This is an appeal by the 
sons of the mortgagor in a suit brought by 
the mortgagee to enforce a mortgage execut- 
ed in his favour onthe2lst of Aoril 1911. 
The mortgagor is one Bholar alias Pahalwan. 
The olaim was disputed by the sons on 
the ground that there was no family 
necessity for the mortgage. They also 
urged that the mortgage debt was incurred 
for immoral purposes. As regards the first 
point, what we have to consider is whether 
the mortgage debt now in dispute was in- 
curred in lien of an antecedent debt. Assum- 
ing that the observations contained in the 
judgment of their Lordships of the Privy 
Counoil in the case of Sahu Ram Ohandra v. 
Bhup Singh (1) apply to this oase, it has, 
in our opinion, been established that the 
mortgage in suit was given for an antece- 
dent debt. This mortgage was exeouted 
in lieu of the amount of a prior mortgage 
of the 10th of Maroh 1911. That mortgage 

(l) 89 Ind. Caa. 280; 39 A. 437; 21 C. W. N. 698; 
1 P. L. W. 667; 16 A. L. J. 437 ; 19 Bom. L. R. 493, 
26 O L. J. 1; 33 M. L. J. 14; (19 7) M. W N. 439, 
2? M. h. T. 22, 6 L. W. 213; 41 1. A 126 (P. C.). 


was for a sum of Ra. 7,000. Out of the 

consideration for the aforesaid mortgage, 
Rs. 2,220 was the amount of a prior mort- 
gage ; Rs. 2,000 was the consideration for 
a sale obtained by the mortgagor of certain 
mortgagee rights which the present mort- 
gagee had purchased from him and resold 
to him. This sum was dearly considera- 
tion for the acquisition of property for the 
joint family and was, therefore, a debt for 
which the joint family was liable. The 
other items scoured under the mortgage of 
1911 were all monies which were borrowed 
otherwise than on the seourity of the family 
property. The amount of the earlier mort- 
gage for Rs. 3,000, part of whioh was 
Ri. 2,200 mentioned above, also consisted of 
debts whioh had been incurred by the 
father of the appellants apart from the 
seourity of the family property. It follows, 
therefore, that the mortgage, whioh is now 
sought to be enforced, was a mortgage exe- 
cuted in lieu of antecedent debts incurred 
for the benefit of the family. This oase 
very much resembles the oase of Bril ftaram 
Rai v. Mangla Prasad (2). We are, therefore, 
of opinion that the mortgage now sought 
to be enforced was a mortgage which 
would be binding on the sons of the mort- 
gagor and on the joint family property, 
unless it could be shown that the debt 
was incurred by the father for immoral 
purposes. As to this last point there is 
no evidenoe to sho v that this particular 
debt for whioh the mortgage in suit was 
exeouted were inourred for purposes ot 
immorality. Some evidenoe was given as 
to the general immorality of the mortgagor, 
but that is not sufficient to taint the preaen 
mortgage in any way. The appeal is thus, 
in our opinion, without force and d,a * 
miss it with costs, inoludiog fees in this Coar 

on the higher soale. , , 

Appeal dismissed . 

(2) EO Ind Cae. 101; 41 A. 235, 17 A. L. J. 249, 

U. P. L. R. \A.) 49. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 543 ok 1916. 

May 28,1919. 

I'reteni: — Mr. Justice Soofcfc- Smith and 
Mr. Jnstioe Martineau. 

STIRLING. MASON and COMPANY"— 
Plaintiffs — Appellants 

versus 

JAWALA NATH BHAGWAN DAS— 
Defendants — Rbspon de nts 

C. I. F. contract , nature of — Purchaser, position of 
—Plea of failure of consideration, whether enter - 
tainable, 

Where under a 0. I. F contract what is contracted 
to be sold and paid for is not the goods, but the 
shipping documents, the purchaser is bound ou 
receiving those documents to meet the drafts on 
maturity, and cannot in answer to a claim upon the 
drafts plead failure of consideration, [p 975, col. 2.] 

Seoond appeal from the deoree of the 
District Judge, Delhi, dated the ? fch December 

1915. 

Dr. Muhammad Iqbal, for the Appellants. 

The Hon’ble Pandit Sheo Narain, R. B., and 
Mr. Kanwar Narain , for the Respondents. 

JUDGMENT. — This is a seoond appeal 
from the order of the Distriot Judge, Delhi, 
upholding the order of the Subordinate 
Judge, dismissing the plaintiffs’ olaim for 
reoovery of Rs. 1,077 13-0 as short proceeds 
of certain goods indented for by the de* 
fondants, but of which they refused to take 
delivery on the ground that they were not 
in accordance with the description as entered 
in the indents. It is not denied before U3 
that the goods which arrived at Delhi were 
different in great part from those indented 
for, but it is contended that even assuming 
that this was so the plaintiffs were entitled 
to a deoree. It is contended that as defend* 
ant accepted the shipping documents 
and the drafts for the amounts dae, 
he was liable to pay the latter at 
maturity, and that he could not refuse to 
pay merely on the ground that there was 
some difference in the goods, and that if he 
had aDy olaim on this eoore he should 
have made it subsequently in accordance 
with the conditions entered in the indent 
form. In support of his argument Dr. 
Muhammad Iqbal has referred to the case of 
Marshall and Oo. v. Nagin Ohand- Hhul Chand 
(1). In his judgment Beaman, J , referred 
to certain remarks of Sorutton, L. J , in 

(U 37 Iu4. Caa. 644; 18 Bom. L. E. 915; 42 B. 473. 


the case of Arnhold Karberg and Company 
V. Blythe , Green, Jourdain and Comp my , 
Theodor Schneider Co. v Burgett and 
Newsom (2), in which the learned Lord Justice 
lays it down that the key to many of the 
difficulties arising in C. I. F. contracts is, in 
his opinion, to hold firmly before the mind 
this point, that in law what is contracted 
to be sold and paid for is not the goods but 
the shipping documents.” 

The letters C. I F. ooour in the indents 
in the present case, and the contracts appear 
to be what aie called C. I. F. oontraots. A 
reference to the indents also leads to the 
oonolusion that the indentors were bound 
to pay the drafts at maturity, while if 
they had any olaim in regard to the natare 
cf the goods they could bring it subsequent- 
ly in the manner laid down in the indent. 
Thus danse 2 says that “ should I fail to 
accept drafts on presentation or pay at 
maturity I hereby authorize you or your 
agent to sell the goods by public auction 
or private sale when and where you like, 
after baviog given me 10 days’ notice of 
your intention to do so.” Clause 7 says: 
“No olaim can ba reoognizad if not made 
in writing within 30 days after arrival of 
the goods in India, and if the survey report 
is not sent to you within two months after 
arrival of the goods with outtings attaohed 
sealed by the surveyors of bath the order 
samples and goods shipped, your draft upon 
us is to be acc°pted and paid at m iturily in- 
dependent of any claim, which is to be settled 
afterwirds acording to surveyors' decision 

No authority to the contrary has been 
cited, and we are clear that the defendants 
were bound in consideration of receiving 
the shipping documents to meet the drafts 
upon maturity, and that if they had any 
claim in respeofc of the goods they had to 
make it separately. The learned Distriot 
Jnge in the course of his judgment says: 

Even had the plaintiffs suad on a bare 
acceptance, it would be open to the defendants 
to plead failure of consideration as against 
the plaintiffs and the plaiatiffs have sued 
on the assertion and assumption that the 
goods ordered were delivered to the defend- 
ant.” In our opinion the defendants can- 
not in answer to the olaim upon the draft 
plead failure of consideration, because what 
they contracted for were the shipping 
(2) (1915) 2 K. B. D. 379; 84 L. J. K. B. 1673. 
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documents and not the aotaal goods. The 
plaintiffs no doubt sued on the assertion 
that the goods ordered were delivered or 
rather tendered to the defendants, bat 
in their replication in answer to the 
defendants’ pleas they clearly stated in 
paragraph 3 that as the defendants had 
honoared the drafts they were bound to 
pay the money. If they had any objection 
about the goods they could bring a separate 
suit. We hold then that in the first 

instanoe the defendants are liable upon the 
drafts accepted by them. Wbat amount 
they are entitled to deduot from the 
plaintiff*’ bill has not bsen argued before 
us, and the case mast be remanded for 

decision of the fourth and other issues. 

The first Court, in discussing issue 

No. 7, expressed the opinion that 
the claim must fail on other grounds 
also. This part of the case has not been 
argued before us and we express no opinion 
thereon. 

We accept the appeal and setting aside 
the order of the lower Appellate Court 
remand the oase thereto for re deoision of 
the appeal. The lower Appellate Court 
may, if it finds it Deoe-sary, order a remand 
to the trial Court. Scamp in this Court will 
be refunded and other costa will be oosts in the 
oase. 

Appeal accepted \ 
Case remanded. 


ALLAHABAD HIGH COURT. 

Pbivt Council Appeal No. 29 of 1919. 

March 26, ltf20. 

Present : — Sir Grimwood Mears, Kr., Chief 
Justice and Mr Justioe Rafiqae. 

SAHU RAM KUMaR— Petitioner 

versus 

MOHAMMAD YaKUB and another — 
Defendants — Respondents. 

• Civil Procedure Code ( Act V of s. 110 — 

Appeal to Privy Council— Valuation of subject-matter 
of suit — Interest ■, whether can be added to decretal 
amount. 

In calculating the value of the subject-matter of a 
suit for the purpose of an appeal to His Majesty in 
Council, the appellant is not entitled to add the interest 


added to the decretal amount in order to bring 
the value up to Rs 10,0 X). [p. ^7", col. 2; p. 077, ool. 1. ] 

Appl. cation for leave to appeal to His 
Majesty in Council. 

Mr. Panna Lot, for the Petitionre. 

The Hon’ble Dr. Tei Bahadur Sapru and the 
Hon’ble Mr. Bata Alt, for the Rsspondents. 

JUDGMENT. — This is an application 
under section 110 of the Code of Civil 
Procedure for permission to appeal to His 
Majesty in Council. The parties to the 
application are a contractor and a person 
who employed the contractor to build a 
hou^eforhim. The valuation of the dispute 
between the parties was over Rs. 10,000 in 
the Court of first instance. It came np in 
appeal btfrre a Benoh of this Court, and the 
contractor euooeeded. The building owner 
now files this application for leave to appeal 
to the Privy Council. For the oontraotor the 
objection is taken that the value of the subject- 
matter in dispute before the Privy Council 
would be less than Rs. lO.OdO, and no 
substantial point of law is involved in the 
oase and, therefore, no leave shoo >d be given. 
The learned Couneel for the applicant replies 
that the value of the subjeofc matter in 
dispute before the Privy Council would be 
over Rs. 10,000, if to the original amount 
decreed by this Court is added interest at 
the i ate of 6 per cent, per annam, in which 
oase the amount will be Rs. 10,055. Moreover, 
it is urged that this dispute is of ft 
nature that is not to be found in any reported 
case and baa never been up in appeal to the 
Privy Counoil, and, tberefore.it is a ma* ter 
of general interest that permission should be 
allowed. We may dispose of this latter con- 
tention at once by saying that we find no 
question of substantial law or of £ en ® r ® 
public interest involved in the appeal.. The 
dispute between the parties is of the ordinary 
natnrp, arising between a oontraotor and a 
building owner. The point in issue between 
the parties in the oase depends upon t e 
evidenoe. As to the valuation of the sn * 
jest-matter in dispate we may observe in 
the first inetanoe that out of the decretal 
amount of Rs. 8,000 Rs. 1,821 have to be 

deiuoted which the applicant took out oi 

Court. The balance of Rs. 6,000 plus t e 
interest at 6 per oenfc. per annnm would 1 no« 
bring up the total amount to Rs. IWW* 

But apart from the sum of Rs. *» 824 . 
applicant bae not, in our opinion, the ngm 
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to add interest to the decretal amount in 
order to show that the valuation of the 
proposed appeal to the Privy Council would 
be Rg. 1C,0G0 or more. The applicant relies 
on the oase of the Bank of New South Wales 
v. Owsion (1). In that oase interest was 
allowed to be added to the deoretal amonnt 
for the purpose of following the subject- 
matter in dispute before the Privy Council. 
But there is one point of difference between 
that oase and the present, namely, that by 
the law of New South Wales, by Statute, 
interest was added to the deoretal amount. 
In this ccuntiy there is no Statute giving 
the right to the decree-holder to add in- 
terest to the decretal amount. The giant 
of interest is diecretioiary to the Ccurt. We, 
therefore, think ttat the cate relied upon 
by the applicant does not help his conten- 
tion. 

We disallow the application with costs, io- 
oluding fees on the higher scale. 

Application rejected . 

(I) (1879) 4 App. Cus. 27C; 48 L. J. P. C. 25; 40 L. 

. 500; 14 Cox C. U. 267. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 155 of 1919. 

February 23, 1920. 

Present:— Sir John Wallis, Kt, Chief Justice, 
Mr. Justice OldBeld and Mr. Justice 

Seshagiri Aiyar. 

V. M. ASSAN MAHOMED SAHIB— 
Defen dant — Petition* r 
versus 

> M. E. RAHIMAN SAHIB - Plaintiff— 

* Counter Petitions** — Respondent. 

. , Provincial Small Cause Courts Act (IX of 1*87’, 

17, scope of — Section , whether mandatory — Deposit 
after application to set aside ex parte decree but 
within limitation , effect of. 
i 

The provisions of section 17 of the Provincial 
Small Cause Coarts Act are sufficiently complied 
with if the deposit required by the section is made 
Within the period of limitation, although it does 
not accompany the application for setting aside the 
€k parte decree, [p. H7«, coL 1.] 

Per Wallis, C J. and Oldfield, J. (Sesluigiri Aiyar , 
J. contra). — The provisions of section 17 of the 
Provincial Small Cause Courts Act are mandatory. 
Cp. &7»i, ool. ».] 

Akula Achiah v. Ohallapalli Lakshminarasimham, 
68 Ind. Oas. 926, 87 M. L. J. 433; *.1919) M. W. N. 
687i 10 L. W. 474, followed. 

Jeun Muchi v. Budhiram Muchi, 82 0. 889; 1 0. L. 
J* 48; Burjorc andBhawani Porshad v. Bhagana , 10 C. 


557 (P. 0.)» 11 I. A. 7«*8 Ind. Jur. 219: 4 Sur. P. C. J. 
498; Hatiquo and -luck-son's P. C. No. 7 6, 5 Ind. Dec. 
(N. 8 ) 878, Sourj Mukhi Kuar, In the matter of, 2 C. 
272; 1 Ind. Doc. (s. s.) 465, llama yyangar v. Krishn- 
ayyangar, 10 M. 185; 3 Tnd. Dec. (n. s.) 891, Srinivasa 
Chariar v. Raghava Chariar, 23 M. 28; 7 M. L. J. 
281; 8 Ind. Dec. (n. s.) 414, considered. 

Petition, under section 25 of Act IX of 
1887 and section 107 of the Government of 
India Act, praying the High Court to reviso 
the order, dated the 17th Janaary 1919, 
of the Court of the Subordinate Judge, 
Nilgirie, Ootaoamund, in Civil Miscellaneous 
Petition No. 477 of 1918, in Small Cause 
Suit No. 949 of 1918. 

This petition came on for hearing on the 
28th of Ootobar 1919 before Sadasiva Aiyar 
and Spencer, JJ. 

Mr. M. Patanjali Sastri f for Mr. T. M. Krish - 
naewamy Aiyar , for the Petitioner; — The rule 
in seotion 17 of the Provincial Small Cause 
Courts Act is only directory. The Ccurt has 
to decide whether it is deposi f » or seoarity 
that is required and then issue directions to 
the applicant. Ramasami v. Kurisu (l), fol- 
lowed in Akula Achiah v. Ohallapalli La sh- 
minarasimham (2). See also Suryanarayana 
v. Ramanna (3) In Errikulappa Ghetty v. 
The Official Assignee of Madras (4) the Court 
admitted the application and then granted 
time to pay up the deposit. 

lSaDasiva Aiyar, J. — The words are “ shall 
at the time of the application.” The word 
“shall ” dearly ousts the Court’s discretion.] 

The decisions of the Calcutta and other 
Courts take a contrary view. But this is 
the acknowledged practice of this Presidency 
as found in Akula Achiah v. Ohallapalli 
Lakshminarasimham (21. 

Mr. 0. Madhavan Nair , for the Rsspond- 
ent: — In Akula Achiah v. Ohallapalli Lak • 
8hminarasimham (2) the learned Judges take 
a different view of the law and yet reluotant- 
ly follow Ramasami v. Kurisu (0. In Cal- 
cutta aDd elsewhere, an entirely different 
construction prevails. 

ORDER OF REFERENCE TO A 
FULL BENCH. 

The question that arises for our deter- 
mination in this civil revision petition 

(1) 13 M. 178 (F. B.); 4 Ind. Deo. (n. s ) 837. 

(2) 63 Ind. Cas 926; 87 M. L. J. 433, (1919) M. W. 
N. 687; 10 L. W. 47*. 

(3) 6 Ind. Cas. 400; 34 M. 88; 7 M. L. T. 80 8j 
(1910) M W. N. 279. 

(4) 32 Ind, Cos. 190, 39 M. 903, 
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is one upon wbiob there has been consider* 
able differeDoe of opinion 60 far as this 
Court ie ocDeermd. It is whether the word 
iDg of sfotion 17 of the Pr< viDoial So r all 
Cance Courts Aot makes it imperative that 
a party peeking to 6et aside an ex parte 
decree of a Small Cause Court should de- 
posit the decree amount in Court or give 
security at the time of presenting his 
application. 

In Ramasami v. Kurisu (1), a case whioh 
went before a Full Bench on another point, 
the Divisional Benoh that heard the civil 
revision petition held that the provisions 
of this section were merely directory and 
not mandatory. In Suiyanaryar.a v. Ram- 
anna (3) Miller, J., considered this rul»Dg 
but deoided the case before him on another 
D- int, namely, that a dep'iit made after the 
bearirg of tie petition w; s iu ary case too 
late and rendered the application liable to be 
dismissed as baried by limitation. 

in Akula Achiah v. Ohallapalli Lakshmi • 
naraumhom (2) the autlcrity cf Ran.oscmi 
v. Kurisu (1) was followed with seme 
hesitation, as the learned Judges were un- 
willii g to make a departure from what had 
been held to be the law in this PresideDoy 
by the praotice prevailing for over .>0 years. 

On the other band the Allahabad High 
Court has held in Jagan Nath v. Chet Ram 
(5) and Clihctey Lai v. Lakhmi Chand (o) 
that the words of this siotion are mandatory. 

We 8grce with this view. Id our opinion 
the meaning of tie seotion is clear. When 
it says that the applicant sball either deposit 
tfce amount due cr give security * * * 

as the Court may direot, it does hot mean 
that this shall be done only “ if the Court 
so direots,” wbioh is the interpretation that 
the petitioner’s Vakil wishes us to place on 
these words. The deposit or the tender of 
seourity must also be made “at the time 
of presenting the application.” Those words 
oannot he treated as intended to be devoid 
of their natural meaning so as to leave it 
open to the applicant to make the deposit 
or tender the seourity at that time or at any 
other time. 

We, therefore, refer to a Full Benoh the 
question whether the direction in section 17 
of the Provincial Small Cause Courts Aot 
ae to the deposit of the decree amount or 

(6) 28 A. 470; 3 A. L. J. 318; A. W. N. 1906 ) 93. 

(16 34 ud, Can. 113; 38 A. 426; 14 A.L. J. 649. 


the giving of security at the time of present 
irg an application to set aside an ex parte 
decree are mandatory or not. 


This petition coming on for bearing on 
the 19th and 20th January 1920, .in pur- 
suance of the Order of Reference to a Full 
Bench, upon perusing the petition and the 
order of the lower Court and the reoord 
in the oaee and the said Order of Refer- 
ence to a Full Beech and upon bearing the 
arguments of Mr. T. M, Krishnastoamy Atyar 
for the Petitioner and of Mr. 0. Madhavan 
Nair for the Respondent, and the case bay- 
ing stood over for consideration till this day, 
the Court expressed *b« following 


o: INION. 

Wallis, C. J. — The corresponding pre- 
vision in tfce earlier Aot Xl of ,865 was 
eDaoted as a proviso to section 21, which, 
after enaotiDg that all decrees and orders 
of the Court should be final and making 
provision for setting aside (X parte decrees 
and also for gran'mg r.ew trials in other 
oases, exrre?sly provided that no suoh new 
trial should be granted to a defendant un- 
less he shall wnh his notice of applica- 
tion deposit in Court the amount”, etc. 
Under this seotion there was clearly no 
jurisdiction to grant a Dew trial uo.'e?s tfce 
proviso had been complied with in forms. 
Under that Aot the procedure in these 
Courts was governed by rules made by 
the High Court under section 46, bat by 
seotion 5 of the Code of ivil Prooedare of 
1S7? the sections of the Coda set out in 
the Second Sohedule were applied to Smd 
Cause Courts, so far as applicable. The 
sections so applied included the section* 
dealing with applications to set aside ex P flf 8 
decrees and applications for review, . 

war, therefore, only Datura! that the pro* 
viso now in question ehould appear in the 
present Aot as a proviso to section 17, wbio 
again expressly provided that Small Cause 
Courts should follow the procedure preaori* 
ed in the chapters and sections of the 
Code of Civil Procedure specified in the 
Second Sohedule. The re-arrangement neces- 
sitated some alteration in the language o 
the proviso, but that alteration .JO my 
opinion affords no groand for attributing 
to the Legislature an inteqtion to modiiy 
the dearly mandatory nature of the earlier 
enactment, more especially as the new pro? 



Sindian oases. 


979 


Vol. LV] 

ASSAN MAHOMED SAHIB V. RIHIMAN SAHIB. 

yiso is expressed in terms whioh are prima 
facie mandatory and have been so construed 
by the other High Coarts. There are no 
doubt some Eoglish decisions in whioh the 
Ooarts have foacd indications in the par- 
ticular enactments that provisions in form 
mandatory were only intended to be direc- 
tory, bat having regard to the history of 
the seotion there is in my opinion no room 
for aDy snoh conclusion here. In Ramasami 
V. Kurisu (1) Parker, J , no donbt stated 
that he was disposed to hold that section 
17 was merely directory and not mandatory, 
and went on to observe : — The CJonrt did 
require the oes^s to be deposited before 
the review was heard, and this, I think, 
is the intention of the seotion.” 

With all respect this appears to me to 
be importing into the seotion a new man- 
datory provision not to be found there. It 
does not appear from the report in that 
case whether the time prescribed in the 
Limitation Aot for making an application 
nnder section 17 had expired when the costs 
were deposited. In Jean Muchi v. Bulhiram 
Muchi (7), where the application was made 
without making a deposit or giving security, 
it was held by Brett and Mookerjee, JJ., 
that, if the requirements of the seotion 
were oomplied with within the period pre- 
scribed for such applications in the Limi- 
tation Aot, it might be treated as sufficient, 
as no objection could have been taken if 
a fresh application had been presented 
when security was deposited. I think that 
this interpretation of the requirements^ of 
the seotion may well b9 followed, having 
regard to the praotioe whioh has prevailed 
in this Presidency, and would answer 
accordingly that the provision in question 
is mandatory, but is sufficiently oomplied 
with by satisfying the requirements of the 
section before the time prescribed for suoh 
applications in the Limitation Act has elapsed. 

Oldfield, J. — I entirely agree and add 
only that the interpretation we are adopting 
• is oonaistent with the objeot of the Provin- 
cial Small Cause Courts Aot, the provision 
of a simple fixed procedure for the cheap and 
1 expeditious disposal of petty claims. 

SSe J dftGiRi Aitak, J, — After the very full 
discussion whioh this case has received, I am 
.■onfirpied in the view I took in Akula Achiah 
y. Ohallapalli Lakshminarasimham (2; that 

(7) 32 0. 389jji 0..L. J. 43. 


there is no necessity for bringing our decision 
into line with the decisions of the other High 
Courts except with Jam Muchi v. Buihiram 
Muchi (/). 

On the question whether the language 
of section 17 of the Provincial Small 
Cause Courts Aot is only directory, there 
oan be difference of opinion. The position 
is this. Before the enaotment o? Act IX 
oT 18^7, the procedure for the trial of 
Small Cause suits and the procedure for 
the trial of regular suits were regulated by 
distinct legislative enactments. By the 
Madras Civil Courts Aot, III of 137J, seotion 
28, power was conferred upon the Leoal 
Government to invest District Munsifs and 
Subordinate Judges with Small Cause Court 
jurisdiction in regard to suits of a particular 
description. My impression is that until the 
enactment of this provision, there were 
separate Small Cause Courts in defined 
oentres, and the regular tribunals of the 
Prasidenoy were not invested with small 
cause powers. Then came the Civil Pro- 
cedure Code of 1877. It was intended to 
regulate the proosdure not only in the 
regular Courts but also in the Small Cause 
Courts. The Civil Procedure Code of 1882 
recognised this principle, and also provided 
for the repeal of some of the provisions of 
the Small Cause Courts Aot of 1865. When 
the present Small Cause Courts Aot was 
re enacted, provisions were introduced into 
it which, while oon6rming the right of a 
small cause suitor to have his case tried 
according to the procedure prescribed in 
the Civil Procedure Code, imposed limita- 
tions upon the exercise of some of the 
powers. Seotion 17 is an instance of this 
kind. In granting applications for setting 
aside ex parte decrees, the Small Cause 
Coarts Aot, section 17, imposes a limitation 
upon the right of the suitor. Whereas, 
under the ordinary law, what the Courts 
have to be satisfied is that the party has 
not been duly served and that he had no 
opportunity of defending the suit, under 
the Small Courts Aot, in addition to 
satisfying these requirements, the defendant 
is reqaired to deposit the amount of the 
decree. Therefore, section 17 should be 
read not as conferring a new jurisdiction 
subject to certain conditions, bat as 
limiting the exercise of jurisdiction by 
imposing conditions. This aspect of th« 
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history of legislation is essential for 6nding 
out whether seotion 17 is directory or 
mandatory. Mr. Krishoaswamy Ayyar 
referred to seotion 46 of the Small Cause 
Courts Aot of lfe65 and drew our attention 
to the fact that the language in the 
present Small Cause Courts Aot is materially 
different. I think there is force in this 
contention. The language of seotion 17 
suggests ex facie that the deposit of the 
deoree amount should precede the applica- 
oation for setting aside the ex parte deoree; 
but there are no words in the seotion that, if 
the deposit U not made, the application should 
not be received. That seems to be one of the 
criteria for construing a statutory provision 
to be mandatory; I do not say that 
that is the sob oriterion. This view 
gathers strength from the deoision of the 
Judicial Committee to which Mr. Krishna* 
swami Ayyar drew our attention, nimely, 
Burjore an 1 Bhawani Ferehad v. Bhagana 
(8). Their Lordships aooepted the view 
taken in Soorj Mu hi Kuar , In the matter 
of (9) that the absence of a provision for 
the dismissal of a suit or application for 
failure to comply with a condition is a 
circumstance tending to show that the 
provision is permissive and not mandatory. 

Even more signi6oant is the deoision of 
the Judicial Committee undsr the Pensions 
Act in Mahammad Azmat Ali Khan v. 
Lai l i B^gam (10). 

In that Aot, sections 4 and 6 read 
together make the institution of a suit in 
the Cifil Courts dependant upon the pro- 
duction of a certificate from the Collecror; 
and yet the Judicial Committee held that 
the production of a certificate during the 
course of the trial would be suffiiient, 
thereby indicating that the seotions are 
only directory. This view has been followed 
in Madras and the other High Courts. See 
Bepin Behari Saha v. Abdul Barik (11) and 
Qanpat Rao v, Anant Kao (12). 

A third class of oases was referred 

(8> IOC. *57 (P C.): 11 I. A 7: 8 Ind. Jar. 2>6; 
4 Bar. P. C. J. 498; Raiique and Jackson’s P. C. 
No 76; 5 Ind Dec. n s * 3.8. 

(9) 2 O. 272; I Ind Dec. <N. s ) 465. 

(10) 8 C. 422; 9 1. A 8; 4 Bar P. C. J. 3 in. 6 Ind. 
Jur. 201; 17 P. R 1882; 4 Ind Dec (n s.) 269. 

(11) 36 Ind Cas. 6U;24 0- L. J. 446; 21 C. W.N. 
30; 44 0 960. 

(12) 6 Ind Cas 689; 82 A. ’48; 14 C. W. N. 310; 
7 M. L. '1 , 6 V 7 A L J. i«S, II C. L J.*J8I|.2 
Bom, L. R. 267; 20 M. L. J. 164; 87 1. A. 39 (P. C.). 


to by me in my judgment in Akula 
Achiah v. Ohallpilli Lakshminara • 

simham (2). In Ramnyymgar v. Krishnay* 
yangar (13) and in Srinivasa Charxir v, 
Raghava Ohariar (14) it was held that seotion 
92 of the Civil Procedure Code, which, on 
a pbin reading of it, indicates that the 
sanction of the Collector or the Advocate- 
General is a condition precedent to the 
institution of a suit, wai satisfisd by the 
production of the sanction during the course 
of the suit. I cannot say that the language 
of section 17 of the Small Cause Courts 
Aot is more imperative than seotions 4 and 
6 of the Pensions Ac*, or sectiou 92 of 
the Code of Civil Procedure. Thereforr, 
the prinoipb which underlies the decisions 
in these latte * acts is equally applicable to 
the construction of seotion i7 of the Small 
Cause Com ts Aot. 

In Maxwell on the interpretation of 
Statutes, it is stated in one place that the con- 
ditions relating to the giving of reoogn zinoes 
or to the trials in suit* should ordinarily be 
regarded as mandatory. But a refereuoe to 
the decision in Reniully, Blair (la) will show 
that this statement is subject to many excep- 
tions, In that oase, the question was 
whether if the consent of the Cnarity Commis- 
sioners was notobtained prior to the institution 
of an action, the action failed. Justice Kay 
in the first Court held that it was a fatal 
objection. The learned Judge says: An- 
other objection is this: if I allow the action 
to stand over in order that leave may be ob- 
tained, the writ, wnioh was issued more chan 
a year ago, must ba treated as a writ 
issued nunc pro tunc , and amendment mu9t be 
allowed to the effect that the action was 
commenced after that leave obtained. I 
think that would b* wrong. It would, I 
think, be entirely against the object and 
parpose of this seotion to allow the action 
to stand over for leave to be obtained”. In 
appeal, all the Lord Justices agreed that time 
should be given for obtaining the consent. 
Lord Juetioe Bowen said, “whether, 
supposing the consent of the Commissioners 
was necessary, it would be right ,to 

dismiss the action altogether 

it does not 

(IS) 0 M. 186; 3 Ind. Dec. (N a) 881. r 

(14; 23 M. 28, 7 M L. J. 281; 6 Ind Deo. (». S.J 
414. 

( 6) (18Q0) 45 Ch D. 189; 69 L. J. Ch. 64* ; 63 L. 

T. 265; 38 W, R. 689. 
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seem to me that the proper course, it an 
aetinn appears to the learned Jadge at the 
hearing to be an aotion whioh falls within 
seotion 17, would be to dismiss it altoge* 
ther; on the contrary, I think yon ought to 
allow it to stand over to see if the consent 
of the Com nissioners can be obtained.” 
Then the learned Judge examines the 
language^of the Statute, which is in tbe (: e 
terms: — Before any suit, petition, or other 
prooeeding for obtaining any relief, eto„ 
relating to any charity, shall be commenced, 
presented or taker, there shall be transmit- 
ted notice in writing to the Board... ... 
and the said Board, if upon a consideration 
of the circumstances they think 6c, may 
by an order or certificate direct any sui* - , 
petition or prooeeding be next presented 
etc., ... ... ... ... ... ... ... ... and 

save as herein otherwise pr >vided no suit, 
petition or other proceeding shall be enter- 
tained or proceeded with by the Oonrc except 
upon and in conformity with the order or 
certificate of the said Board.” Oa this 
language B )wen Lord J entice says: "This 
seotion is not framed in the way in whioh 
sections are framed when it is intended that 
some preliminary steps should be taken 
before the action is maintainable at all. 
Oa the contrary, both from the way in 
whioh it is framed, from the omission of 
the usual word?, and also from the preseaoe 
of words whioh seem to me to indicate that 
the ab enoe of the consent of the Commission* 
era is only a bar to the Courts dealing 
with the aotion, and not a bar to the original 
institution of the suit”. This decision, in 
my opinion, whioh was concurred in on 
this point by Lord Justioes Fry and 
Cotton, furnishes a clue for the construc- 
tion of the section we are dealing with. 

I am no f , therefore, prepared to say that 
the section is mandatory. 

However that may be, in Jeun Mtichi 
v. Budhtram Muchi <7) it ij laid down 
that even though the original application 
may not be accompanied by a deposit, 
once the application is on record, a deposit 
subsequently received within the time 
limited by law would validate the applioa* 
tion. This seems to be a vary salutary 
rale. The later deposit would afctraoo to 
itself the earlier application, and the 
application itself may be regarded as 
having been made on the date of the 



deposit. While this view would still make 
it permissible to the suitor to come into 
Court with an application unaccompanied by 
a deposit, it would also compel him to 
pay the moaey within the time limited by 
law. As against this view, there is the 
answer suggested by Mr. Krishnaswami 
Ayyar that, whenever a deposit is made 
before the conclusion of the trial, it should 
date back to the date of the original 
application. In support of this veiw, there 
is the analogy of the practice in this and 
the other Coarts by which deficient Ooart- 
fees, paid subsequent to the date of filing 
of the appeal aai tie filing of necessary 
papers which did not accompany the 
memorandum of appeal, h ive been regarded 
as enabling the party co claim r.hat the 
aldinoal pay neat and cne later proiaction 
of documents shoali da e back to the 
presentation of the appeal. In such oases the 
offiie fix *9 a time witnin woioa the deficiency 
or the omission sh mid be set right. If 
this is doae, the delay is excused in the 
admission Court. 

My answer to the question is that the 
provision of section 17 of the S uall Oaase 
Uoarts Ac: will he complied With, if the 
deposit re 4 aired by that section is mada 
within the period of limitation, although it 
did not accompany chs applicat.on for 
setting aside toe ex parte decree. 

m. C. P. 

Reference annmred. 


ALL AH AB ADlHtGH COURT. 

Second Civil Appeal tfo. 940 op 1918. 

March 2d, 1920. 

Present : — Mr. Justice Piggott and 
Mr. Jastioe Walsh. 

Srimiti Musammat KAMPA DEVI— » 
Der a <dant — Appellant 
tortus 

KISHORI LAL and OTasas — P laintiffs 
and D*fe , cd%nts — Respond**™. 

Transfer of Properly ( Pal id it ion ) Act {XXVI of 
191/;, s i — He »ie 'V granted by Appellate Court, effect 
nj — Farmer Court, meaning of. 

Whore an lor section I of the Transfer of Property 
(Valilatim Act an VooslUte Jourt grants a review 
of its order dismissing an appeal, tho effect of such 
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order is to restore the appeal to the pending file, 
and the Court must determine the appeal upon the 
merits, including an issue which had not been finally 

dC The tn e“p l ^sion “former Coart” in proviso »' to 
F ection 3 of the Transfer of Property I Validation 
Act means the Court which grants the review, and 
in the case of an appeal, the Appellate Court, and 

not the trial Court. . . 

Second appeal against the decision of the 
District Judge, Meerut, dated the 12th June 

1918, 

The Hon’ble Dr. T. B. Sapru and Dr. S. 

N. Sen, for the Appellants. . 

Messrs. B.E. O'Conor and U. S. Bajpai, 

for the Respondents. 


JUDGMENT.— The learned District 
Judge was, in our opinion, mistaken when, 
at the conclusion of his judgment, he held 
that he was bound by the finding arrived 
at in the trial Court, that is to say, by 
the Court of first instance, on the question 
of the consideration for the mortgage-deed 
in suit. The question turns on the word- 
ing of section 3, proviso 3 of Aot XXVI 
n t 1Q17 When the learned District Judge, 

by h.s order of April the 27tb. 1918. 

granted the plaintiff’s application for review, 
the p’aintiff’s appeal against the decree of 
the trial Court dismissing his claim fer 
a decree for sale on the mortgage, and 
granting him only a simple money-decree, 
became onoe more a pending appeal on 
the file of the District Judge of Meerut. 
We are not at all certain from the form 
of the order before us that this fact was 
fully realised in the Court below. The 
order itself ie headed as being an order 
in a miscellaneous caso and the learned 
Distriot Judge begins his judgment by 
describing the matter before him as an 
application' fdr review of judgment under 
Act XXVI of 1917. He is certainly 
wrong there, as the application for review 
of judgment had been granted by his 
predecessor on the 27fch April 191b. What 
he had before him was the appeal itself 
for decision on merits and on any plea that 
might be raieed before him by either of 
the parties. The position then was that 
thtf ftial Court had feund in favour of 
the* plaintiffs on every point except as 
regards the formal execution of the deed 
of mortgage. That point the Court was 
now bound to deoide in favour of the 
plaintiffs under Aot XXVI 1917, but the 



mere filing of the appeal had opened a 
door to the defendants to eupoort the 
decision of the trial Court ou any point 
whioh had been decided against them. The 
order nnder appeal shows that they actually 
tried to do this, for they asked the District 
Judge to reconsider the finding on the 
question of payment of oonside ation and 
to reoord a n^w finding in their favour. 
The learned Distriot Judge seams to have 
taken this point into consideration and to 
have disoussed i* ; but we cannot trea 
his remarks on the point as eqiivalen 
to the recording of a finding, in view o 
the faot that he goes on to say that he 
holds himself bound by the original 
finding of the Subordinate Judge. That 
he was not so bound is, in our opinion, 
dear, for two reasons. When the review 
was granted by the District Jadge it was 
a review of his order dismissing the 

appeal. The deoision of the former 
Court” referred to in proviso 3 to seotion 6 
of Aot XXVI of 19i7 was the deoision cf 
the District Judge, the Court of first appeal, 
and not that of the Subordinate Jni* 0 » 
the original trial Court. Moreover, the 

question cf the payment of consideration 
tor this mortgage had not b sen final y 
determined when an aopeal wa3 brong 
against the decree <>f the trial V 

the plaintiffs Ic was an insue which require 
to be determined in the Appellate A<onr 
af.er the question f execution Had b^en 
decided in fav ur of the plaintiff*. YV0 
have oome to the oondnsion that the props 
way for us to deal with this matter is ° 
remit an issue on the question of oonsi era 
tion to the lower Appellate Court so aa 
secure a dear finding. The issue then 

as follows: — . 

Was the consideration for th9 vior g 
deed in suit aotually paid, and i • 
was it such as to bind the interest or 
Jagannath in the property mortgage 

Ten days will be allowed for obj? 
after return of finding. 

rc rutted- 
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LAHORE HIGH COURT. 

Litters Patent Appeal No. 25 of 

I9ly. 

Present: — Mr. Justice Shadi Lai and 
Mr. Juetioe Broadway. 

December 9, 1919. 

AHMAD SHAH and other? — Vendees 

— Appellants 
versus 

FAUJDAR AND OTHERS — JUDGMENT- 

Debtors and ABDUL SaMAD — 
Decree- Holder — Respondents. 

Letters Patent (Lahore), cl. 10— Appellant, right of, 
to ask for reversal of Single Bench judgment— Fresh 
contention, whether can be urged. 

An appellant is not entitled to a?k a Division 
Bench hearing an appeal under the Letters Patent 
to set aside the judgment of the Single Bench 
when it is found that the judgment is correct on 
all points upon which the Single Judge was called 
upon to adjudicate nor is it open to the parties in 
such an appeal to raise a contention which was not 
urged before tho Oourt from the judgment of which 
the appeal is preferred, [p. cols. . & 2.] 

Letters patent appeal against the judgment 
of Mr. Justioe Martinean, dated the 22i d 
Jnly 1919, in Civil Appeal No. 705 of 

1919. 

The Hon’ble Mr. Fatli Husain and Lala 
Balwant Rai, for the Appellants. 

Sheikh Umar Bahhsh and Mr. Bias Muham • 
mad , for the Respondents. 

JUDGMENT— This is en appeal under 
oh uBe 10 of the Lstters Patent from the 
judgment of a Single Bench, and the main 
ground npon which the appellants seek to 
impeaoh the conclusion of the learned 
Judge is one which was never raised before 
him and upon which he was not called 
upon to pronounce his opinion. Put briefly, 
the faots of the case are that on the l6»h 
July 1918 one Abdul Samad, nr r gag r, 
obtained a preliminary decree against Faajdar 
Khan and others for the redemption of 
a plot of land on payment of a certain 
sum of money within six months. The 
decree passed in favour of Abdul Samad 
also awarded him the costs of the suit. 
On the 13th January i919 Abdul 
Sam&d sold the land to the appellants, 
who thereafter deposited in Court the 
amount payable under the decree. No«v, 
it is quite clear that the real bone of 
•ontention between the parties is whether 


the mortgagees, who have preferred a first 
apoeal to this Court against the preliminary 
decree, should remain in possession of the 
property, or whether they should be dis- 
placed by the appellants. It appears that 
the mortgagees applied to the High Court 
for stay of further proceedings in pursu- 
ance of the preliminary decree, but their 
application was nlfciraately rejected on the 
ground that the appellants had obtained 
possession of the property. We have perused 
the proceedings taken by the Subordinate 
Judge in connection with the alleged 
delivery of possession, and we must say that 
the procedure adopted by the learned 
Judge was wholly erroneous and has given 
rise to a legitimate complaint by the 
mortgagees. It is, however, unnecessary to 
dilate upon this matter, beoanse the judg- 
ment of the Single Bench ha«, to a large 
extent, remedied the injustice done to them. 

So far as the appellants’ locus standi 
to intervene is concerned, the matter does 
not admit of any real doubt. They con- 
tended before the Single Bench that they 
were the assignees of the decree and invoked 
the provisions of Order XXI, rule 16, 
Civil Procedure Code. Ths learned Judge 
rightly points out that what they purchased 
from Abdul Samad was not the decree 
but the land. The sale deed in their 
favour deals with the transfer of the land 
and oontains no reoital to the effect that 
the deoree is sold to them. Mr. Fazl i- 
Hussain for the appellants does not argue 
that the sale amounted to a transfer of 
the deoree but plaoea his reliance upon 
an application alleged to have been made 
by Abdul Samad on the 13th January 
1919, informing the Court that he had 
sold the land to the appellants who would 
deposit the money in Court and would 
real'za the oostp, if any, awarded to him. 
Upon the record before us there is no 
application of this character, nor was any 
reference to such an application made when 
the appeal oame up for hearing before the 
Single Bench. It may be that the applica- 
tion forms part of some other record, but 
it was obviously the dury of the appellants 
to furnish particulars of th*t record and 
to see that it is brought up before the 
Court. 

In view of the facta referred to above, 
the Single Bench holds that the appellants 
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cannot be treated as the transferees of the 
deoree under Order XXI, rule 16, beoause 
it was the land and not the deoree that 
was assigned to them; and the learned 
Judge further finds that, at any rate, that 
part of the deoree, whioh deals with oosts, 
was never transferred to the appellants, 
and that the liw does not contemplate a 
transfer of a part of a deoree. In this 
oonneotion the judgment in Bam Ohander 
Naik Kalia v. Abdul Hakim 0) is on all 
fours with the present oase. We oonsider 
that the appellants’ olaim to be treated as 
assignees of the deoree has been rightly 
disallowed hy the learned Judge, and there 
oan be no manner of doubt that that was 
the only ground urged before him by the ap- 
pellants to establish their locus standi. 

Mr. Fazl i- Hussain for the appellants 
further raises a question whioh was not 
even mentioned before the Single Benoh. 
He oontends that his clients appeared 
before the Subordinate Jadge at a stage 
prior to the passing of the final deoree, 
that the proceedings at that time were 
proceedings in the suit, and that under 
Order XXII, rule 10, they oould by leave 
of the Court oontinue the suit as the re- 
presentatives of Abdul Samad. Now as 
stated above, it is perfeotly olear that this 
matter was not urged before the Single 
Judge, who bad no opportunity to adjudicate 
upon the question and to deoide whether 
the leave of the Court, as required by the 
aforesaid rule, was cr was not given. We 
oonsider that the appellants are not entitled 
to ask the Division Benoh hearing an appeal 
under the Letters Patent to 6et aside the 
judgment of the Single Benoh when it is 
found that that judgment is oorreot on all 
the points up:n whioh tte Single Judge 
was called upon to adjudicate. It appears 
that though the aforesaid rule is referred 
to in one of the applications made to the 
Court of first instance, the matter was not 
present to the minds of the appellants ; 
and that their whole energy was concentra- 
ted upon showing that they were the 
transferees of the deoree. Further it is 
not olear whether the Subordinate Judge 
applied bis mind to the consideration of 
the question whether the leave as required 
by Order XXII, rule 10, should or enould 

(1) 19 Ind. Oas. 804.85 A. 204] 11 A. L. J. 249. 


not be granted, and it is exoeedirgly doubt- 
ful whether his attention was invited to 
the provisions of that rule. In these circum- 
stance?, and having regard to the fact 
that the appellants have already taken an 
unfair advantage of the erroneous procedure 
adopted by the Subordinate Judge by 
defeating the application of the respondents 
for stay of further proceedings, we are not 
prepared to exeroiee our jurisdiction under 
olause 10 of the Letters Patent, As 
pointed out in 8hahneadi Haira Begum v. 
Ehaju Hossein Alt v2), it is not open to 
the parties to raise in appeal under the 
Letters Patent a contention whioh was not 
urged before the Court from the judgment 
of whioh the appeal is preferred. This is 
a sound rule and we have no hesitation 
in following it. 

We aooordingly dismiss the appeal with 
oosts. 

' Appeal dismis ed . 

• • 

(2; 12 W. E. 498; 4 B. L. R. (A. C.) 86. 
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versus 
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Civil Procedure Code (Act V of 1908,), «. 11, Sxpl. 
VI— Res judicata -Suit by person claiming through 
another who was party to previous suit— Previous suit t 
parties in, litigating bona fide — Decision in previous 
suit whether bars subsequent suit. 

A person claiming through another, who was a 
party to a previous suit in which the parties were 
litigating a private right bonn fide on behalf of a 
class, is bound by the decision in that suit, even 
though he was do party thereto either in a repre- 
sentative or personal capacity and the decision m 
the previons suit against his predecessor was 
parte; consequently, a subsequent.. suit brought 
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by him on the same facts would bo barred under 
Explanation VI to section I of the Civil Piocedmo 
Cod© as res judicata, [p 9&8, col. p 9&9, col. i; 
p. v90, col. 1.] 

• Seoond appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
EUora, in Appeal Suit No, 402 of j 9 1 5, 
preferred against the decree of the Court of 
the Distriot Munsif, Tanuku, in Original 
Suit No. 483 of J914. 

FACTS appear from the judgment. 

The. Hon’ble Mr. T. R. Ramachandra 
Atyar t for tie Appellants. — There is no 
real res judicata inasmuch as the learned 
Judge oommited a mistake of faot. 

Mr. P. Yenketramana Rao, for the Res- 
pondents.— Even assuming that there was 
a mistake of faot, there is res iudicata. 
Explanation VI to section 11, Civil Pro. 
o ad are Code, applies inasmuch as the right 
litigated in the prior suit is common to 
all the Agrabaramdars. 

[Wallip, C, J. — That would apply 
only when persons expressly litigate in 
that manner., 

ee, but the question is whether the 
right litigated is common. The explana- 
tion is not limited to cases coming under 
Order I, rule 8, See Qcdimtlla Rar gamma 
V. Panchangam Narasimhacharyulu (1), follow* 
ing Srinivasa Chariar v. Raghava Chariar 
(2). A different view is no doubt held 
in Bciju Lai Larbotia v. Bulak Lai 
Pathu't (.j). From Varanalot A arc y man 
Nambuii v. Varanokot Naroyana Rlamburi 
(4) onwards, this Court has taken the 
sane view. See also Sobhandri Apparau 
V. Qopalkiistnamma (5), 8omatund~ra Mudali 
V. Kulandaivelu / illai (6). 

The Hon’ble Mr. T. R. Ramachandra 
Aiyar, in reply. — There is no ‘litigatirg 
for the other’ when the other is a party. 
Suok party stands in his own rights. Even 
in Srir.itasa Chariar v. Rcghava Chariar (2) 
it is not denied that proceedings should 
be taken under seotion 30 (dow Order I, 
rule 8) before the Explantion oan apply. 
Further it is a case of a trust, which is 
a sirgle institution. Ic cannot apply to 

CI * 36 Ind Cas. 1 16 s 81 M. L. J. 20; (19 0) 2 M. W. 
N. 268, 

1 2 ) 23 M. 28 at p 32; 7 M L J. 28’; 8 Ind. Deo, 
(N. b. 4)4. 

(8 21 O. 38B; 12 Ind Dec. n b > 9 >4. 

‘ (4) 2 M 328; 6 Ind Jar 243 : 1 Jnd. Deo in, s.) 498. 

(6) 10 M. 84j 6 Ind. Deo. vN. a.; 731. 

(6) 28 M. 457 at p. 404} 14 M. L. J. 404. 


th© present case of AgrahxraiDdarp whop© 
l-eb.lity is j « * i n t. and *pv< ral. Vuranakot 
Narnya»an Narnbttri v. Varana'ot Naroyana 
Namburi (4 in a rase of a Kurnavan. 
It is now well settled that be alone can 
sue on behalf of the Tarwad. 

[Wallis, C.- J. — You conoede that a 
person, not a party, would be bound. 
Tbe more the reasrn why a person who 
is a party should be hour d. 1 

The Explanation in an exception to the 
general rule that only parties or repre- 
sentatives oan be bound. Hence the latter 
does rot follow. 

Next, it is not competent to any person 
to litigate on behalf of another except as 
prescribed under Order I, rule 8. Srinuasa 
Chariar v. Roghava Chariar (2), Baiju Lai 
Parbutia v. Bulak Lai h’athuk (3) 

See also R»gava v. Ra aratnam (7). 
The view in England also is the same. 
May v. Neu>t<.n (t>). 

(Mr. P. Venketiamana Rao was asked to 
reply). 

i Wallis, C. J. — The words 'public 
right’ are new in the present Cede. Does 
that not clearly indicate a move on the 
part of the Legislature towards the view 
in Baiju Lai t urbatia v. Bulak Lai Pathuk 
(3)?J 

Tbe present question is different. Here 
is a common right in which all the 
Agraharamdars are interested jointly and 
severally. 

JUDGMENT. 

Wallis, C. J. — The subject of this suit 
is tbe amount of the Katlubadi payable 

to tbe plaintiff Zamindar by the defendants 

who are Agraharamdars, and the question 
argued before us is whether this is res 
judicata against the i Oth defendant by 
reason of the decree in Seoond Appeal 
No. 838 of 1911 confirming tbe decree in 
Appeal Sait No. 451 cf 19C5, which 
decided the question against tbe Agra* 
haramdars reversing tbe deoree of the Sub- 
ordinate Judge in their favour. 

In Original Suit No. 66 of 1901 in the 
Court of the Acditional Subordinate Judge 
cf Rajahmundry two of the Agraba- 
ramdars sued the Rpoeiver of the Nidada- 
vole estate ar d the Zimindar for a deolara- 

(7j 14 M. 67: e Ind Dec in s.' 41. 

(8; (1884 *4 Ch. D. **7} t6 L. J. Ch. 31?} 60 L. T. 
140; 86 W.B. £03. 
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tion that the Kattobadi was only Ba. 550, 

joining the other Agaraharamdare as defend- 

BD The Additional Subordinate Judge of 
Godaveri gave the plaintiffs a deeree in 
Original Sait No. 5i of 190l wh.oh was 
reversed on let Dumber 1910 by the 
Dietriet Judge of Kistna in Appeal Suit 
No 4bl of 190b Prativadi Bhayankaram 
Ea'kmaniamma, one of the Agraharamdara 
through whom the present appellant (the 
10th defendant) claims, was impleaded as 
6th defendant in the former suit and as 
the 4th respondent in the appeal to the 
District Court. She died in March 1908 
nearly three years before the disposal of 
the appeal, and the appellant, who was the 
Receiver of the Widadavole estate, failed 
to bring in her legal representatives, nor 
were they made parties in the second 
appeal to this Court preferred by the plant- 
iff* in Second Appeal No. b38 of hll. 
The District Judge has found the amount 
of the Kattubadi in the present case to be 
res judicata against the 19th defendant 
Sreeman Madabushi Gopalaobaryalu on the 
ground that he was impleaded in the second 
appeal as the representative of the deceased 
Rukmaniamma, but this appears to be an 
error as Prativadi Bhayankaram Gopak- 
oharyalu, who was impleaded as the 4th 
respondent in the second appeal, was the 
9th defendant in the original suit and a 
different person from the present iUfch 

defendant. . . 

We must take it then that no legal 

representative of Rukmaniamma, through 
whom the 10th defendant olaims, was 
brought on after her death either by the 
contesting defendant in his appeal to the 
District Court or by the plaintiffs in their 
eeoond appeal to this Court. It has 
nonetheless been argued before us that 
the suit is resjuiicata as against the 10th 
defendant by virtue of Explanation VI 

of section 11 of the Code of Civil Pro- 
oedure (Act V of 1908), which says that 
“Where persons litigate boni^de in respeot 
of a. ..private right olaimed in common for 
themselves and others, all persons interested 
in suoh right shall, for the purposes of- 
this seotion, be deemed to olaim under the 
persons so litigating.” It is clear from 
the judgment of the District Jadge m the 
previous suit, which was mnfirmsd in 


seoond appeal, that the plaintiffs in the 
previous suit were litigating on behalf of 
themselves and the other Agrabaramdare, 
whom they joined as defendants becanee 
they were unwilling to sue as plaintiffs* 
as regards the amount of Kattubadi and 

that they obtained a decree in the Mnneits 
Court, whioh waB reversed by the District 
Judge on the ground that the full amount 
of Kattubadi olaimed by the contesting 
defendant, the Receiver of the estate, was 
payable; and the position, therefore, is that 
Rukmaniamma, the 6th defendant, and her 
heirs were not represented in the appeal • 
when the Distriot Judge set aside the 
deoree whioh that plaintiffs had obtained 
on her behalf as well as their own, or in 
the seoond appeal preferred by the plaintiffs 
in whioh that decision was affirmed. It 
there had been no appeal to the District 
Court from the deoree of the Subordinate'. 
Judge, the issue as to the Kattubadi would 
apparently have been res judicata m her 
favour by virtue of the explanation, although 
she had been impleaded only as defend- 
ant and had remained ex parte, because 
the relief had been olaimed on her behalf, 
Somasun iara Hudali V. KuUninv'lu 
Pillai (6', and equally of oourse it would nays 
been res iuiic'd, against her if her represen. 
tatives had been properly impleaded in the 
appeals Tbs qnestion whether the Expla- 
nation is applioable, although Rnkamaniama 
was not represented either m the appeal or 
in the second appeal, is of considerable 
difficulty. The Explanation was first enaoteu 
as Explanation II of seotion 13 of the Code 
of 1887, in whioh seotion 30 (now Order I, 
rale 8) was first enacted. Seotion 33 was 
again taken with an important modifioatio 
from Order XVr, rule 9, of the new rules 
of the Supreme Court, whioh embodied tue 
praotioe of the Court of Chancery in «. 
preeentativa sniis as explained by uor 

Elion in Ooeiburn v. Thompnn U). ^de 
XV i, rule 9, of the B. S. under the Jud.oa 

tare Aet provides that ‘where " 

namiroa, persons having the same 
in one oenie or matter, one or mo f^^ 
persons may ene or be sued or m y • . 

rised by toe Coart of a Jadge to ^ 

snih oaaie or matter on behalf „ , 

beasfil of all person, so mtrested, ana. 

# 

(9) (1310) 16 Vea,33l; 33 E. R. 100 ** 
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where a' plaintiff properly so sues, the per- 
sons whom he represents are bound 
Marht v Knight Steamships Co. 10 . This 
rnle was reproduced in section 30 of the 
Oode of 1877, with this important modifi- 
cation that the permission of the Court is 
required to enable the plaintiff to sue in 
Buoh a case, whereas under Order XIII, 
rule 9, no such permission is required in the 
oase of plaintiffs. It, therefore, follows that, 
in Indian the Legislature considered that 
a plaintiff ought not to he allowed to re- 
present the other parties interested in the 
oase mentioned in the seotion without the 
leave of the Court. The seotion 11 and the 
Explanation were enacted at the same time 
and must be read together) and it has some- 
times been stated that the Explanation is 
applicable only to oases where the consent 
of the Court to the institution of the suit 
had been given under pecti n 30 Thanalcoti 
v. Muniappa ( 1 1), Bai u Lai a'batia v. Hulafc 
Lai Pathuk (d), Srinivasa Ch rial v. Raghara 
Ohariar (2). The Explanation, no doubt, 
applieB to such oasep, but it is not in 
terms oonfinei to them. It may be that 
if a suit to whioh seotion 30 is applicable 
were breught without the oonsent of the 
Court, the plaintiff oould not be considered 
to be litigating bona fide on behalf of the 
other persons interested, that is, not only 
honestly but with due care and atten'ion, or 
in other oa°es in *hiohhe failed to imoUad 
parties who ought to bavo heen joined, but it 
is in terms wide enough to inolude accidental 
clips where no real prejudice has bsen 
caused, and we should, in my opinion, be 
justified in refusirg to apply it to snob 
oases. This is ibe view taken in Qodimella 
Rangamma v. Panchangam blai astmhach aryulu 
(1), but before oomiDg to that decision n 
is desirable to refer to the other decisions 
of this Court whioh have b9en cited. In 
Varanakot Narayanan Namburi v. Varana- 
hot Narayanan Namburi (4) it was merely 
held that a decree against the Karnavan 
of a Malabar Tarwad was binding on the 
other members of the Tarwad, even though 
no order under seotion 30 had been obtained. 
This proceeded on the ground that the 
Karravan sufficiently represented the other 
members of the Tarwad without any order 

('0> (1910) 2 K. B. 1021; 79 L. J. K B. 939; 103 
L. T. 369. 

(11) 8 M. 498; 3 lad. Dee (K a.) 339, 


under seotion 30 and even where the seotion 
was in terms iruiDplioable, as where the 
members of the Tarwad are not numerous. 
Similarly a widow suffiiiently represents 
her husband’s estate, and the nearest re- 
versioner, it is now settle!, sufficiently re- 
presents other reversioners in contesting 
an adoption whioh would exclude them all. 
This oase does not seem to me to help us, 
as the other members of the Tarwad were 
properly represented throughout the litiga- 
tion by the Karnavan. la Tkanakoti v. 
Muniappa (11) a ryot had sued for dama- 
ges to his crops caused by the defendants' 
diversion of a certain channel whioh the 
plaintiff claimed to be entitled to aloog with 
the other ryots of the village. The suit 
wa9 dismissed on the ground that they 
had not the right claimed, but the Explana- 
tion was held not to debar other ryots not 
parties to the former suit from bringing 
similar suits. This decision proceeded on 
the ground that the Explanation was inappli- 
cable as the plaintiff in the first suit had 
not sought any relief for the other ryots, 
whioh is in accordance with the sub?eqaent 
ruling of the Full Benoh in Somasundara 
Mudali v. Kulat,daivelu Pillai (6), but the 
judgment also contains the following obser- 
vations as to the effect of the Explanation: 
“ Now, unless the other plaintiffs were 
awaie of the suit of plaintiff No. 3 
and authorised him to make the olaim for 
them <of whioh there is neither allegation 
nor evidence*, plaintiff No. 3 would have 
had no authority to olaim on their behalf 
so as to bind them from afterwards bring- 
ing their own suit. One party having a 
right in common with others is not at 
liberty or authorised to sue in his own 
name to establish the right of others except 
by their authority. Explanation V must be 
read with the provisions of section 30 
and fhe principles to bo found in that 
seotion. If that seotion had been followed, 
whioh it was Dot, then the other plaintiffs 
would be bound”. These observations may 
be read as meaning that in such a oase 
the other ryots oould not have been bound 
unless they were impleaded in the former 
suit on an order obtained under seotion 30, 
That, in my opinion, might properly be 
so, because a plaintiff who sued on their 
behalf without impleading them oould not 
be considered to be litigating on their 
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behalf bona file, «. e., with due care and 
attent ; on, aDd the Explanation should not 
be read as setting at nought the ordinary 
rules as to the jiinder of parties. Be that 
as it may. it is a very different ease from 
the present one. In Madhivan v. Keshavan 

(12) it was held that, where four out of 
five trustees sued to reoover trust property, 
the trust whioh was the real plaintiff was 
sufficiently represented and bound by the 
decision and the fifth trustee was not enti- 
tied to £us acain on its behalf. The deci- 
sion was po nnderstood by the Fall Bench 
in Somasuniara Mudali v Kuhndaivelu "illai 
(61 and does not, I think, really help either 
side In Chandu v. Kunhamed (13) certain 

members of a Muhammadan family sued to 

recover their share in certain land joining 
the other members of the family as defend- 
ants, and it was held that a subsequent 
suit’ by a plaintiff claiming under one of 
these defendants for the recovery of that 
defendant’s share was barred under the Ex- 
planation, but this decision was afterwards 
overruled by the Full Bench in Surender Noth 
Pal Ohowdhry v. Brojo Nath tal Ohowdhury 
(14) on the ground that the plaintiff had 
not been suing in the first suit on behalf 
of the other members of the family im- 
pleaded as defendants but merely claiming 
his own share. Lotchanna v. Saravauyn (15) 
was to the same effeot and was also over- 
ruled by the Full Bench in Somasundara 
Mudali v. Kulandaivelu Pilhi (6). It was 
held by the Full Benob in that case, over- 
ruling the decisions just cited, tha f , where 
a oo-sharer sues for bis own share implead- 
ing the other oo sharers a9 supplemental 
defendants but not claiming any relief for 
them, the deoision is not res judicata against 
them* although they were parties to the 

Bn \n these oases the Court had not to con- 
sider a case where a plaintiff in the second 
* 8 nit had not been impleaded in the first 
suit or properly represented in it by virtue 
of an order under Order I, rule r, or 

otherwise. . , . _ 

The only deoision of this Court govern- 
ing the present question appears to be 

Qodimella Rangamma v. anchangam Nara- 

(12) 11 M. 191; 4 Ind Deo 'N. a ) 183. 

( 13) 14 M. 324; 1 M. L. J. 629; 5 Ind Dec, N, s.) 

227. 

(14) 18 0- 862; 6 Ind Deo « N s.» 735. 

(16) 16 M. 164; 6 Ind. Deo. (N. 1 .) 4€4. 


simhacharyulu (1), where it was held 
upon the language of the Explanation that 
the deoision in a suit brought by one 
Agrahanmdar to reoover the suit property 
for himself and the other Agraharandars, 
foar een of whom were impleaJed as defend- 
ants Nos. 3 to 16 and remained ex parte , was 
res judic ita in a subsequent suit for the same 
reliefs brought by the 4th defendant so 
impleaded and another Agraharamdar who 
for some reasons had not been made a 
defendant in the previous suit. The learned 
Judges held that the plaintiff in the former 
suit had been litigating b'ina fite in respeot 
of a private right olaimed in oommon for 
himself and others and that the 2nd plaintiff, 
though not a party to the suit, was bound by 
virtue of the Explanation, 

The language of the Explanation may 
seem dangerously general and Edge, 0. J. ( 
has observed in Ram Narain v. Btsheshar 
Prasid (16) that we should be careful in 
applying it, and that it should not be applied 
to any case whioh does not oome within its 
very wording. I entirely agree, and should 
oertainly haaitate to hold that any litigation 
had been Iona fide within the meaning of 
the Explanation in whioh there had been a 
substantial departure from the aooepted 
rules as to the joinder of parties, as, for 
instance, by suing without the leave of 
the Court in a oase properly falling under 
Order I, rule 8, or in suits as regards public 
rights without the authority prescribed in 
seotions 91 and 92. At the same time, I 

oannot say on the strictest construction 
that the plaintiff’s litigation in the 
earlier suit in this oase was otherwise 
than bom hie within the meaning of 
the section. He impleaded all the ether 
Agaraharamdars as defendants, including 
Rukmaniamma through whom the present 
J Oth defendant claims, and they remained 
ex parte. When she died after being im* 
pleaded as a respondent in the 1st defend- 
ant’s appeal to the Distriot Court an 
before the hearing of the appeal, the failure 

to bring on her legal representatives was 

doe to the default of the other side. When 
the plaintiff appealed to this Court from 
the deoree of the District Court, the fao 

that he d d not implead the represautatiVM 
of the deceased 6th defendant who had been 
.IB) 10 A. 411; A. W. N. (1888, 149,6 Iud- DC* 
(n. b.) 876. . , 
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ex parte in the first Conrfc and whose legal 
representatives had not been bronght on by 
the other side in the Distriot Court cannot, 
in my opinion, bs said to constitute such 
a want of bona fidet as to render the Explana- 
tion inapplicable. On this ground, there- 
fore ( I wonld support the Subordinate Judge’s 
finding that the 10th defendant in this 
suit, who claims through the 6tb defendant 
in the previous suit, is bound by ret ludicQta 
and would dismiss the seoond appeal with 
oosts. 

SpfhCER, J. — The question to be decided 
is whether the deoision of the Distriot Judge 
of Kistna in Appeal Suit No. 451 of 1905 
dated 1st December 1910 (Exhibit A in these 
proceedings), confirmed in seoond appeal 
by the High Court in Seoond Appeal No. 838 
of 1911 on 7th August 1913 (Exhibit 
XVII;, is res judicata against the 10th defend- 
&nfc, who is the appellant before us, on 
the po.nt of Rs 7 4 14 0 being the oorrert 
amount of Kattubadi payable by the Agra- 
har a molars on the Gopavaram Agraharam. 
It appears that the 6th defendant in that 
suit, whose name was Prativadi Bhayankaram 
Rukmaniamma, was dead at the time when 
the High Court passed its remaod order on 
l?th September 1909 and when the Distriot 
Judge delivered his judgments on 1st 
Deoember 1911, although her name was 
still kept on the reoord. The Subordinate 
Judge is of opinion that the defect is oured 
by the faot that the 10th defendant was 
on the record as Rukmaniamma’s legal 
representatives when the High Court judg- 
ment finally disposing of the seoond appeal 
was passed on 7th August 19.3. 

The Distriot Judge’s judgment in Appeal 
Suit No 451 of 1905 shows the name of Parti* 
vadi Bhayankaram Gopalaobarlu as 6th 
respondent and the same individual’s name 
appears as 4th respondent in the High 
Court’s judgment. 

The 10th defendant’s name is Sreeman 
Madhabushi Gnpalaoharlu. 

The Subordinate Judge, therefore, appears 
to be in error in his statement that this 
10th defendant was added as the legal re- 
prentative of Rukmaniamma in the seoond 
Appeal to the High Court. 

A suit instituted for settling the amount 
of Kattubadi due to the Receiver of the 
estate upon this Agraharam was one in 
which all the Agraharamdars were neces- 


sarily interested in Seoond Appeals Nos 35 
and 1 78 of 1918. It was recently held by 
Krishnar, J , and myself that Agraharam- 
dars are jointly and severally liable for 
all Jodi payable on their Agiaharm We 
followed prior decisions rf the High Court 
in Ellaiyj v. Colle.tor of Salem (17), Ramnyya 
V. Subbarayudu (18) and Sobhandri 
Apparan v. Qopala^ristnamma (5). 

Under Explanation VI to seotion 11, 
Civil Prooedure Code, when there is a final 
deoision by a competent Court in respeot 
of a private right olaimed in common by 
parties to the suit and others and the litiga- 
tion is conducted Iona dde t all persons 
interested in that right are bound by the 
result of the litigation. In Qodimella 
Rangamma v. Panchangam N arastmhacharyulti 
(l) it has been held by Sidasiva Iyer 
and Moore, JJ , that this Explanation is 
not ooDfined to suits brought under Order 
I, rule 8, by a few persons representing a 
numerous class after obtaining the Court’s 
permission and after giving notice to 
others who may be interested. This deci- 
sion followed the diotum in Varankot Vara- 
yman Namburi v. Va>ankot Narayanan 
Namburi (4) under the Code of 1859, That 
was a case where a declaratory deoree had 
been obtained against the Karnavan of a 
Tarwad. A deoree to which a Karnavan is a 
party binds the other members of the Tarwad 
because he is their recognised representative 
in suits, as was well settled by a Benoh of 
four Jadges in Vasudevanv. Sun kar an (19). 
But Qodimella Rangamma v. tanchangam 
Narasimhucharyulu (l) and the oase before 
us are instances of private rights olaimed 
by some individuals in oommon with others 
rather than as representatives of a body 
of persons. Somasundara Mudali v. Rolan • 
daivelu Pillai (6) was a Fall Benoh case 
under the Code of 1882. The words “olaimed 
in oommon” ooouring in Explanation V to 
section 13 of that Code and repeated in 
Explanation VI of the present Code are ex- 
plained therein as referring to rights to relief 
which would benefit such parties by being 
granted and give them such an interest as 
would enable them to join as co-plaintiffs 
under section 25 (Now Order I, rule 1). 

(17) 3 M. H. 0. B. 69. 

J8; 13 M. 26; 4 Ind Deo. fN. s.) 728. 

19; 20 M. 129; 7 M. L. J. 102; 7 Ind. Deo. <n. b.) 

00 . 
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There oan be no doubt that Aarabaram- 
dars have such a ooramon interest for, as 
each Agraharamdar cao be made to pay 
the whole of the Jodi if others do not pay, all 
are equally interested in the demand being 
decreased to the lowest possible Sgure or 

at least not beiDg increased. 

Judged by this standard, I feel clear 
that the deoision in Appeal Suit No. 4 d 1 
of 1905 is binding on the parties to this 
suit including the 10th defendant, as that 
litigation was, so far as it appears, oondoot* 

ed Iona fide. 

But Mr. T. R. R maobandra Aiyer has 
sought to draw a distinction in a case where 
a party is represented at one stage of 
the suit and afterwards oeases to be re- 
presented owing to a failure to bring his 
legal representatives on reoord. if auoh oases 
are to be made exceptions to the general 
rule, it would be necessary to import words 
into Explanation VI to seotion 11 which 
are not there. “All persons interested 
in such right” must then be understood as 
meaning “all persons who are not already 
parties to the suit and are interested in 

such right.” 

I see no reason to put such a limited con- 
struction on the plain words of the Explana- 
tion . . . T A* 

I agree with my Lord the Chief Justice 
that the lower Court’s deoision is right 
and that this appeal should be dismissed 

with costs. 


M. C. P. 


Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. IuO of 1920. 

April 1, 1920 

Present : — Mr Justioe Chevis, Acting 

Chief Justice. 

KBAIRA — Defendant — Appellant 

versus 

NATHU, Plaintiff, ALI BAKBSH 

and ot a EaS— -D efendants - Respondents. 

Appeal— Power.of-attornoy not signed by party oi 
his agent— Subsequent signing , whether valid— Practice. 

When an appeal was presented by a Pleader 
whose power-of-attorney was not thumb-marked or 
eigned by the appellant or Jiia agent till after 
limitation had expired; 


Held , that the omission to sign the P°" er *° f ’ 
attorney was obviously an oversight and tne 
subsequent signing cured the defect; consequently, 
the appeal was properly presented. |_p o°a 

Basdeo v John Smidt , M A 66; A. W N. 

17i; 9 Ind. Dec. iN. s.. 106S, Bishesha) ? J 6i! 
Emperor, 44 Tnd. Cas. 28; 40 A. 147; 16 A. L. J. 9% 

19 C r L J. £65, followed. „ , „ „ 

Mohammad Ali Khanv . Jasram, 23 Tnd. Cas. 404, 

36 A. 46; 11 A. L. J. lG16, distinguished. . 

Seoond appeal from the decree of the Senior 
Subordinate Judge, Hosbiarpur, dated the 
16th October lbl9, reversing that of tne 
Munsif, 2nd Class Hoshiarpur, dated the 
12th July 1919, dismissing plaintiffs bui 
with oostr. 

Lala Fakir Ghand , for the Appellant. 

Mr. Kanwar Na*am, for the Plaintiff- 

Respondent. . , 

JUDGMENT.— The first contention raised 

is that the appeal to the lower Appellate 
Court should have been dismissed as it 
was presented by a Pleader whose power 

of- attorney was not thumb marked or 
by the plaintiff or his agent until after 
limitation had expired. Here Moh am mad 
Ali Khan v. Jasram (O is relied on. me 
judgment here passed on appeal is very 
short, and it was a oase in whioh the defeo 
was. Dot that the power-of-attorney was 
not signed, but that the name of tne 
Vakil had been omitted from the body o 
the vakalatnama. 

In hoghunatha Thatha Ohanarv. Venkatesa 
Thicker (.2) an application for exe0utl ? ' 
was held to be time- barred, because 
petition, though presented in time, wa9 , 
duly verified till after time had expir • 
But a contrary view has been taken , * t 
Division Benoh of the Calcutta Hig 
in Chhoyunnessa Bibi v. Fast Bt. 

Rahman (3). f * - k ; B 

In bisheshar Nath v. Emperor W 
held that if a suit is duly authorize*, 
mistake or omission in the proper Blg . 
of the plaint oan be amended ataD * ^ 
and the diotum of Bowcd, h. J > 1D ^ 

v. Smith • 5) is cited with approval. 
diotum is as follows: " The object of Court, 
is to deoide the rights of parties * 
to punish them for mistakes wb«ob A . 
(1) 23 Ind. Cas. 464; 36 A. 46, H A. ^ 1U1 °- 

Si f&.'SL. 332; 11 c. U 19 

(4, 44 Ind. Cas. 23; 40 A. 147; 16 A- *• 

Cr. L. J.866. win. 53 L. J* Che 

(6)1-884) 26 Oh. D 700 at p. 710. 

891 1 61 L. T. 733; 33 W.B. 60. 
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make in the conduct of their oase^, by 
deciding otherwise than in accordance with 
their rights.. ..Courts do not exist for the 
sake of discipline, but for the sake cf 
deciding matters in controversy. ” An earlier 
ruling of the Allahabad High Court, Basdeo 
v. John Smidt (6), is to the same effeat. There 
is sufficient authority for adopting the more 
liberal view in suoh oases. The omission 
to sign th6 power-ofattorney was obviously 
an oversight and I hold that the subsequent 
signing oured the defeot. 

Then it is contended that the agent who 
engaged the Pleader was only appointed an 
agent for the first Court and not for the 
purpose of appealing. This objection was 
not taken in the lower Appellate Court; 
had it bsen taken it could have been enquired 
into. 

As to the merits I see no good ground 
for second appeal. There is evidence that 
Kura and his father lived in the house. 

It is true that the lower Appellate Court 
has not referred to defendant’s evidence, 
nor to the fact that some of plaintiff’s 
witnesses ara his relatione, but it does not 
reoepsarily follow that these things have 
been overlooked. As to the Khana Shumari 
papers these at least show that Jani once 
occupied a house in the village; it is not 
for me in second appeal to weigh the 
evidence. It is urged that even from 
plaintiff's evidence it is dear that defendant 
lived in the bouse even before Musammat 
Nanki died, but I do not see that it 
neoessarily follows that Nanki also was not 
living there. 

The appeal is dismissed with costs. 

Appeal dismissed, 

(6) 22 A. 65; A.W.N. il899) 172; 9 Iud. Dec 
c (n. s. ) 1008. 
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ALLAHABAD HIGH COURT. 

PibST Civil Appeal No. 273 ok 1917, 
Maroh 17, 1920. 

Present:- Sir Gnmwood Meurs Kr., Chief 
Justice, and Mr. Justice Rahque. 

MUHAMMAD MUSHTAQ AlI KHAN 

AN1> OTHERS — PLAINTIFFS — APPELLANTS 

ten us 

BANKEY LAL and others — Defendants 

Respondents, 

Transfer of Property Act (IYof\BS2), s. Si—Mort - 
ci<uje — Redemption— Offer by notice— Money not pio. 
dticed — lender , whether legal, 

Au offer by notice of tho amount due under a 
mortgage, without production of the money, is not 
a good tender within tho meaning of section of 
the Transfer of Property Act. [p. 99/, col. J.j 

First appeal against the decision of the 
Additional Subordinate Judge, Moradabad 
dated the 17th April 1 9 1 7. 

Messrs. B. E. O' Conor and M. Ishaq Khan, 
for the Appellants. 

The Hon’ble Mr. Moti Lai Nehru, for the 
Repondents. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiffs appellants 
in the Court below for redemption of a 
mortgage, dated the 31st of Maroh 18b0. 
The mortgage was executed by one Musam- 
mat. Intizam un-nisea Begam in lieu of 
Rs. 17,000. The mortgage was usufructuary 
and wa9 given to one Santa Prasad, Both the 
mortgagor and the mortgagee are dead. 
The plaintiffs appellants represent the 
mortgagor and the defendams-respondents 
represent the mortgagee. On the 24th of 
June 1916 the plaintiffs sent a notice to the 
defendants offering to pay Rs. 17,01)0 to 
them and asking for redemption. The defend* 
ants sent no reply. On the 30th of June 
1 9 a 6 the snit out of which this appeal has 
arisen was instituted by the plaintiffs for 
the redemption of the mortgage of 1880. 
Several objections were taken to the sait, 
one of which was that the suit was pre- 
mature, inasmuch as no legal tender had 
been made. The learned Subordinate Judge 

yielded to this plea and dismissed the suit. 
He also held that the offer by notice, even 
if it were considered a good offer, was made 
a the wrong time and was against the terms 
of the mortgage deed. In appeal to this 
Court both pleas decided by the Court 
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below are contested. It is argned on behalf 
of the plaintiffs appellants that the ofer 
to redeem the mortgage by notioe amonoted 
to a legal tender of the mortgage money. 
We are enable to agree with this contention. 
A eimilar point was raised in the oase of 
Ohet in Vas V. Qobind Sarnn U), and a 
Bench of this Cmrt held that an offer by 
letter of the amonnt due under a mortgage 
is not a good tender within the meaning of 
section Si of the Transfer of Property Act. 
It is necessary that the money should be 
aotnally prodnoed, unless it could be shown 
that the person entitled to reoeive the money 
has waived this condition." In the present 
oase it is not stated that the mooey was 
aotnally prednoed or tendered to the defend- 
ants and redemption asktd. Nor is it shown 
that the defendants waived their right of 
receiving the money and agreed to aooept 
the notioe in lien thereof. We think the 
learned Subordinate Jndge was right in 
holding that no proper tender had been 
made by the plaintiffs as required by law. 


We think that the seoond contention for 
the plaintiff*?, that a tender made in Jane 
weald be a valid tender, le right if made 
within time— the end of Jane. 


The appeal, therefore, fails and is dismissed 

with costs, inoladirg fees in this Coart on 
the higher scale. In oaloalating the costs 
of this Court the office will exclude the cost 
of punting the evidence on behalf of the 
respondents, as that evidence was not 
necessary for the disposal of the points 
raised in this appeal. 


Appeal dismissed , 


(1) 22 lad. Cas. 659; 36 A. 139; 12 A. L. J. 111. 


LAHORE H GH COURT. 

Civil Revision Application No. *36 op 19.9. 

March 25, 1920. 

Present : — Mr. Justioe Martineau. 

MALLHU — Dependant — Petitioner 

versus 

MEGH RAJ— Pl intifp— Rb$pv*di«t. 

Contract Act (IX of s. 230 -Principal and 

agent— Contract by agent 'personally interested in 
subject-matter — Suit by agent, whether maintainable. 

When an agent enters into a contract, he may sue 
thereon in his own name if he has an interest in the 
contract. 

Subrahmania Pattar v. Xarayana Nayar , 24 M. 130, 
followed. 

Where, therefore, defendant bought wheat from the 
plaintiff but did not take delivery and the plaintiff 
sued defendant for the amount of the loss incurred 
on re-sale, and it appeared that part of the wheat sold 
belonged to one K and was sold by the plaintiff as 
h'.’s agent while the other part belonged to the 
plaintiff himself: 

Held, that the suit was maintainable. 

ApplioafcioD, under section 44 of Act VI 
of 1918, for revision of the decree of the 
Senbr Subordinate Jndge, Rohtak, dated 
the 15th October 19.19, oonBrming that 
of the Munsif, 1st Clasp, Sonepat, District 
Robtalr, dateef-the 9th July 1919. 

Mr. Nihal Chand Mehra , for the Peti- 
tioner. 

Mr. Devi Dayal, for the Respondent. 

JUDGMENT.— The defendant bought 
wheat from the plaintiff, but did not take 
delivery, and the plaintiff has sued for the 
amount of the lo3s incurred on re sale and 
has been given a decree. The only point 
calling for consideration in this application 
for revision is whether the plaintiff is 
debarred under seotion 230 of the Contraot 
Act from maintaining the suit. 

It is true that part of the wheat belonged 
to one Khem Lai and was sold by the 
plaintiff as Khem Lai’s agent, but the other 
part was the plaintiff’s own wheat, so that he 
had an interest in the contract, and the law is 
that when an agent enters into a contract, 
he may 6ue thereon in his own name 
if be has an interest in the contract, 
[ Subrahmania P attar v. Narayana Nayar (I)J« 
1 hold, therefore, that the suit is main- 
tainable, and I dismiss this application with 
oosts. 

Application dimstsed. 


(1) 24 M. 130. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 77 of 1920. 
February 27, 1920. 

Present: — Mr. Justice Piggott. 
JHABBU — Applicant 
versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code (Act V of 1898,), s. 244 
(2)— Summons case — Process to compel witness to 
attend — Discretion of Court. 

Under section 244 (2', Criminal Procedure Code, 
a Magistrate is under no obligation to issue process 
in a summons case to compel the attendance of a 
witness on the application of either sido. 

Criminal revision against the order of the 
Joint Magistrate, Benares, dated the 25th 
November 1919. 

Mr. Kumuda Prasad, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. — The applicant Jhabboo was 
one of the aooused persons in a case under 
seotion 160 of the Indian Penal Code. 
Thi9 was a summons oase and was pro* 
perly tried under Chapter XX of the Code 
of Criminal Procedure. It so happened 
that Jhabboo was also one of the aoous* 
ed in another oase of a more serious nature, 
which was being tried as a warrant oase 
in the Court of the same ' Magistrate at 
about the same time. Jhabboo undertook 
to prove an alibi in his defense, in both 
oases, and asked the Court to issue process 
for the attendance of a oertain witness. 
The Magistrate allowed bis application and 
repeatedly postponed the trial of the sum* 
mons case in order that the witness in 
question might be examined for the defence 
on one and the same date in both cases. 
Finally he refused to adjourn either of 
the eases any further and proceeded to 
deliver judgment in both of them without 
having examined this partioular witness 

for the defence. In a connected applica- 
tion I have held that the procedure of 
the Magistrate in the warrant oase was not 
justified by the provisions of seotion 257 
(1) of the Code of Criminal Procedure and 
I have found it possible to pass orders 

which should meet the ends of justice. 

The difference between the two applica- 

tions now before me is this: — Under 
section 244, clause 2, of the Code of Cri- 
minal Procedure the Magistrate was under 

63 
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no obligation to issue process to compel 
the attendance of any witness, either on the 
application of the oomplaioant or on that 
of the aooused. He would have been 
within his jurisdiction, and probably within 
his disoretion so far as this partioalar oase 
is concerned, if he had said that in a 
small matter of this sort he did net feel 
himself justified in issuing prooees to com- 
pel the attendance of a public servant 
from a distant district. There are also 
practical difficulties about interference in 
this case, ae any attempt to procure the 
evidenoe of this partioular witness would 
involve the re-trial of the summons oase 
before another Magistrate. In my opinion 
the present application ought to be reject- 
ed on the ground that Jhabboo had no 
right in law to require the issue of process 
for the attendance of this witness in this 
partioutar oase and that the Magistrate 
might in his discretion have refused to 
issue such process in the first instance. 
If the result of the order passed by me 
on the connected revision should be that, 
in the opinion of a competent Court, 
Jhabboo is able to establish a conclusive 
alibi from Benares on the date in question, 
and he feels disposed to carry this matter 
further for the purpose of clearing his own 
character, it would be op3n to him to 
present a fresh application against the same 
order after the connected cas9 has bssu 
disposed of by the Appellate Court. 

Application rejected. 


LAHORE HIGH COURT. 

Criminal Revision No. 467 of 1919. 

July 11, 1919. 

Present : — Sir Henry Rattigan, Kr., Chief 

Justioe. 

KABIR BAKH3H — Accused — Petitioner 

r ersus 

E V1PE ROR — Respondent. 

Criminal Pro;clure Coie ( Act V of 189 3 s. 118 

Punjab Restriction of Habitual Offenders Act (V of 

191^ Order for security for good behaviour— Order 

of restriction, whether legal. 

Whirc a person is required, under section 118 of 
tin Criminal Press lure Cod}, to furnish security 
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for good behaviour, it is illegal to make an order 
at the same time under section 7 of the Punjib 
Restriction of Habitual Offenders Act restricting 
his movements. 

Case reported by the Distriot Magistrate, 
Sialkot, with hia No. 603, dated the 10th 
March 1919. 

Mr. B. N. Kapur , for the Petitioner. 

JUDGMENT.— By order dated the 17th 
December 1918 the Magistrate of the 1st 
elass direoted Kabir Bakhsh to famish 
security in the sum of Rs. 1,000 for his 
good behaviour and in th9 same order 
farther direoted that the said Kabir 
Bakhsh should be resirioted to his own 
village for two years. The Distriot 
Magistrate has referred the oase to this 
Coart, on the ground that under 9eotion 7 
of Aot Vof 1918 both orders oannot stand, 
and requests that the order under section 118, 
Criminal Prooedare Code, be cancelled and 
the restriction order under section 7 of 
Aot V of 1918 be allowed to stand. I agree 
that one of the two orders must be set 
aside, and I think that it is quite olear 
from the proviso to section 7 that the 
order which must be set aside ie the order 
for restriction. The proviso is te the effect 
that "the Magistrate shall not make an 
order of restriction against any person 
against whom he makes an order under 
seotion 118 of the Code of Criminal 
Procedure, 1898, requiring such pirtoa to 
execute a bond for his good be laviour.” 
In the present oase it was only after the 
accused had be9n directed to famish 
security under section 118 of the Code 
that he was farther directed to restriot 
his movements to the limits of his village. 

I accordingly set aside the lat er part 
of the Magistrate’s order, but my order 
will in no way affeob the direction by the 
Magistrate that the accused is to furnish 
seoarity for his good behaviour. 

Revision accepted. 


CALCUTTA HIGH COURT. 
Criminal Appeals Nos. 101 and 95 of 1919. 

August 6, 1919. 

Present : — Justice Sir Syed Shams ul-Huda, 
Kt , and Mr. Justice Duval. 

KASEM ALI AND others — Accused — 

Appellants 

versus 

E M PERO R— Respondent. 

Criminal Procedure Code t Act V of 189V» 88t DO, 
118, 23 i— Penal Code (Act XLV of 1860,1, s. 401— 
Conviction under s. 1 10, nature of— Order, whether 
bar to trial under s 401, Penal Code -Charge under 
s. 401, Penal Code— 8. 2 <4, Criminal Procedure Code, 
whether applicable— Gist cj offence -Habit, proof of— 
Previous conviction, evidence of,, whether admissible in 
trial under s. 401, Penal Code. 

A conviction under section 110, Crimiual Procednie 
Code, has nothing to do with the punishment for 
an offence. An order unier that section is merely 
preventive and only binds a person down to be of 
good behaviour and is not punishmeut for any 
offence committed by him Consequently, there is no 
bar to the subsequent punishment of a person so 
bound down for an offence under section 401 of the 
Penal Code. [p. 995, col. 2.] 

Section 231 of the Criminal Procedure Code has 
no application to a charge under section 401 of the 
Penal Code, as the gist of an offence under the 
latter seotion is association for the purpose of 
habitually committing theft or robbery and habit 
is to be proved by the aggregate of acts, though 
the charge may be of a single offence, [p. 990, col. 2, J 

Evidence of previous conviction for an offenco 
under the Penal Code, or evidence to show that 
accused has been previously bound down under 
section l<8ofthe Criminal Procedure Code, is in- 
admissible in a trial under section 401 of the Penal 
Code for the purpose of proving the conviction or 
proving bad character, but such evidence may be used 
for proving association, [p. 995, col. 2; p. 996, col. l.J 

Criminal appeals against the order of 
the Speoial Magistrate, Sylhet, dated the 
28th Deoember 1918. 

Mr. K. Ahmed and Baba Bir Bhusan Dutt, 
for the Appellants. 

Mr, Orr (Deputy Legal Remembrancer) 
and Babu Manindra Nath Baner;ea t (or 
the Crown. 

JUDGMENT. 

Shams- ul Huda, J.— Thirty four persons 
were placed on their trial on a charge 
under seotion 401 of the Indian Penal 
Code. The trial was held by a Magistrate 
specially authorized under seotion 30 o 
the Code of Criminal Procedure. 1 e 
trial lasted a long time, in the course i of 
whioh 314 witnesses were examined, me 
Magistrate acquitted two of the aoouaea 


vs - 
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and oonvioted the rest. Three of them 
were sentenoed to mere than four years’ 
rigorous imprisonment, and they have 
appealed to this Court under seotion 408 
(6) of the Code. 

The faots of the case are briefly as 
follows: — Proceedings under seotion 110 of 
the Criminal Prooedure Code were taken 
in the year 1917 against Mason Haji and 
others including two of the appellants, 
Munshi and Jaban, Mason Haji made a 
oonfession whioh led to an enquiry, and 
the Local Government appointed M. Mnfizar 
Rahman to verify the confession made by 
Mason. M. Mnfizar Rahman then reoorded 
the confession of Mason at a greater 
length than it was taken down before, and 
went on to verify the statements made to 
him. The aooused ware then sent up for 
trial. On the 14th June 1918 the charge 
against Mason was withdrawn by the 
Pablio Proseoutor under seotion 494 of the 
Criminal Procedure Code and he was dis- 
charged. Mason’s confession formed the 
basis of the present oharge. The learned 
Magistrate has, in an exhaustive judgment, 
dealt with the whole evidence in the case, 
and he hes considered separately the oass 
of eaoh individual aooused. The evidence 
against eaoh accused has been separately 
detailed in toe ju Igm-nt, and it is unneces- 
sary to repeat it. 

Several points have been argued by the 
learned Counsel woo aopearei on behalf 
of the appellants. I'be first argument is 
that the Magistrate in discharging Mason 
did not give judicial consideration to the 
oase, and, therefore, the order of discharge 
is illegal and has no legal effeofc. As to 
this argument I need only say that, upon 
the reported decisions, it is enough that 
the aooused person had been discharged 
before he gave his evidenoe and wa9 not 
on his trial when saoh evidenoe was given. 
This, in my opinion, is quite sufficient to 
make his evidenoe admissible. 

The next point argued wi3 that the 
oharge was bad having regard to the pro- 
visions of section 234 of the Criminal 
Prooedure Code. It seems to me that there 
is no substanos in this contention. Seotion 
234 lays down that, when a person is 
aooused of more offences than one of the 
same kind committed within the spaoe of 
12 months, he may be oharged with and 


tried at ono trial for any number of them 
nob exoeeding three. In this cise the 
ao cased were not oharged for more offenoes 
than one. They are oharged with one 
offenoe only. An offenoe under section 491 
is a speoial one. The gist of the offence 
is association for the purpose of habitually 
committing theft or robbery and, as pointed 
out by the Madras High Court in Re Shrira>n 
Venk itasami (1), habit is to be proved 
by the aggregate of aots, and though the 
oharge is a oharge of a single offenoe, the 
period over which the association exfceods is 
often very long; and the longer the period, the 
better it is to establish habit. The question 
of confining the oharga3 to three in the 
aourae of a year, therefore, doe3 nob arise 
in the oase, and section 234 ha3 ne 
application. 

The next point urged is that the aooused 
having been bound down under section 110 
of the Criminal Prosedure Cole, they 
oannot again be punished for being members 
of a gang associated for the purpesa of 
habitually committing crimes uader section 
401 of the Iniian Peaal Cede. This, it is 
urged, is punishing a man twioe oyer for 
the same offenoe. It is olear that a oon- 
viotion under seotion 110 of the Criminal 
Prooedare Code has nothing to do with the 
punishment of an offence. The order under 
section 110 of the Criminal Procedure 
Cole is merely preventive, and only boand 
down the aooused to be of good behavioar. 
It was not punishment for any offenoe 
committed by them. 

It is also urged that the oonfession of 
Mason recorded by Maulvi MuSzur Rahman, 
and consequently the evidenoe of verification 
by that officer, are not admissible. This 
may be so, bat after miking the confession 
the approver has repeated his story in 
Court ia his evidenoe on oath, and, therefore, 
the question of the admissibility of the oon- 
fession is of no praotioal importance, and 
though I am of opinion that the confession 
was of no value as a pieoe of evidenoe, 
that does not affect the merits of the oase. 

It has next been urged that the evidenoe 
of previous conviction for an offence under 
the Indian Penal Code, or evidenoe to 
show that the aooused had been previously 
bound down under seotion 118 of the 
Criminal Procedure Code, was inadmissible. 

(1) 9 M. H O. R. 123, 1 Weir 452. 



996 


INDIAN 


KASEM ALI V. EMPEROR, 

Reliance has been placed on decisions of 
this Court in Mankura Pasi v. Queen - 
Empress (2) and Eader Sundar v. Emperor 
(3). I think this contention is aonnd, and 
the evidenoe of previous oonviotion was 
wrongly admitted, although there may be 
some doubt whether, if it oan be shown 
that in a previous case a number of the 
accused persons were plaoed on their trial 
together and oonvioted, such oonviotion 
oan he need not for the purpose of proving 
the oonviotion or proving bad oharaoter but 
for proving asscoiation. 

In my opinion, leaving aside the evidenoe 
whioh I have held to be indmissible, the 
rest of the evidence is ample to establish 
the guilt of the appellants. The evidenoe 
whioh has been detailed by the learned 
Magistrate in his judgment shows that the 
aooused often met together at different 
places before or after the commission of 
offences, aud have been seen on various 
oooasions carrying away stolen articles or 
seen together under oiroumstanoes that 
suggested their complicity in thefts and 
robberies and their association for the 
purpose of habitually committing such 
offences. This evidenoe is very strong: 
especially against the three appellants. 
Mason Haji speaks of 74 thefts or burg, 
laries, out of whioh the aooused Ka9em 
Ali is said to have taken part in 11, 
Jaban in 31 and Munshi in 11. No 
reason has been shown why the numerous 
witnesses, who have deposed on behalf of 
the proseoution and who have been believed 
by the learned Magistrate, should be 
disbelieved by us. I may also state that 
in the appeal that was preferred by the 
other accused persous, who were sentenced 
to less than four years’ rigorous imprison- 
ment, the learned Sessions Judge has 
upheld the oonviotion and believed the 
evidence upon whioh the oonviotion of 
the present appellants is largely based. 

It has been complained before us that 
the Magistrate was wrong in plaoing on 
the reoord oertain statements prepared by 
the Publio Prosecutor and in making them 
a part of his judgment. No doubt it is 
generally not desirable to make documents 
prepared by parties to a case part of the 

(2) 27 C. 139j 4 0. W. N. 97. 

(3) 13 Ind. Cas. 279j 16 0. VV. N. 69 s 13 Cr. L. J. 
99. 
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judgment, but in this oase, as I bave 
said, the reoord was voluminous and t e 
statements do not furnish any new 
materials, but are simply the result of the 
examination of the evdenoehythePab 
Proseoutor. If the leaded Magistrate bad 
taken those statements on trust there 
might have been some ground for oomplaint. 
But in this oase the Magistrate has 

recorded, and he has done so ° n ev ° ry 
page of these statements, that be b 
checked them himself. Under these circum- 
stances, Ido not think that the ^ accused 
have been in any way prefaced by 
the action of the Magistrate. The «on- 

viotions and sentences are, therefore, uphel 

and the appeals are dismissed. . , * 

Dov.i, J. — I agree with the Judgment 
of my learned brother. As to the tabu ar 
statements, I would like further to pom 
out that, though the learned Counsel 

objected to them as being wrongly inoor- 

porated in the judgment it is o lear that 
they were checked by the Magistrate and 
the learned Counsel has not been »b 
show to us that in any single P» rt '» nlB n 

these statements, whioh are really 
epitome of the evidence put in a tabular 
form, are incorrect. The learned [Counsel 
though he did not enter into deta.lsabo 
individual witnesses, made some comma 
on the oral evidence in general. As 
the approver, his position was tba h { 
had been disohargeo under section 6videnoe 
the Criminal Procedure Code, his e 
Should be expunged from the record. W 
learned brother has dealt wlt b. a , te r 
matter, and I agree in holdlD8 ‘ ‘tent 

his discharge he was a 

to be a witness. Then as to bis eviu 

in Court and his confessions recorded^ 

Mr. P. C. Chatterjee and M ' j 8 
Rahman, no doubt the earlier ^confess ^ 

oould have been used by the the 

the purpose of oontradio mg^^ of the 
approver Mason said in there 

trial, and indeed it appears Q his 
are oertain discrepancies .j J0 trial 

evidenoe during the ° oar8( L chatterjee. 

and his confession before Mr. . g ft|| 

It is urged that as ftp J£°™ 80 „o one 
unreliable witness, and of ^° r , orftted evi- 
oan be oonvioted on theun w0 bBV0 

denoe of an approver. Bo borative eti- 
before us a large mass of oor 
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dense. There is first the evidence of assooia- 
tion. This evidence shows that these aooused 
and others were frequently seen together, 
specially at hats , and there is evidence 
that shortly after they were seen together, 
thefts and robberies used to take plaoe; 
and as to the three men whose oases are 
before us, we have a mass of direct 
evidence against Kasem of robberies in houses, 
bazars and boats, against Jaban of robberies 
in houses and boats and against Munshi 
of robberies and thefts in shops and boats 
as well as thefts of oattle. We also have 
the evidenoe about Kasem and Jaban 
being engaged in the eame thefts. The 
evidenoe shows that Eev6ral of the accused 
were originally pilots on river steamers: 
and after their dismissal from the Steamer 
Company’s service, thefts on river steamers 
and boats plying on the river and at 
the riverside bazars beoame frequent, and 
in addition to these thefts in boats and 
bazar the gang also engaged in thefts 
and robberies in houses and in regular 
systematic theft of cattle. On the evidenoe 
adduced I hold that the existence of a 
gang for committing thefts and burglaries 
has boon amply proved: further, that the 
three men before us were members and (I 
should add) leaders of that gang. 

Appeals dismissed . 


Where a District Magistrate, in his capacity as 
Inspector of Factories, sanctions a prosecution, ho 
is disqualified, under section 550, Criminal Pro. 
cedure Code, from trying tho case. [p. 999, col. 1.] 

Case reported by the Sessions Judge, 
Lyallpur, with his No. 491 of 15th May 
1918. 

FACTS. — On receiving information that 
oerlain factories at Lyallpur worked at night, 
the District Magistrate, Lyallpur, by 
his order, dated the 3rd January 1918, 
required an Extra Assistant Commissioner 
to report. The Extra Assistant Commis- 
sioner visited the factories on the ensuing 
night and found the factory of Lorinda 
Ram-Sewa Ram at work employing women 
without permission contrary to seotions 24 
and 27 of the Act, and children under 14 
years of age in defianoe of seofcion 23 — and 
h6 reported accordingly on the 4th January. 
On receiving this report the District Magis- 
trate asked the Extra Assistant Commis- 
sioner to furnish details of the nights on 
which women were employed. This the 
Extra Assistant Commissioner did the next 
day (5th January 1918), and thereon the 
District Magistrate reoorded an order sanc- 
tioning the following proseoutions under the 
Factories Aot: — 

(а) Working at night against 

the provisions of section 

27, Factories Aot, 27 oases. 

(б) Working on Sunday 

(seotion 22), 6 eases. 

(c) Employing Kesar, minor, 

without a certificate 

(seotion 23), 8 eases. 

(d) Employing Iohhar, minor, 

without a certificate 3 oases. 

Total ... 44 oases. 


(LAHORE HIGH COURT. 

Criminal Revision No. 619 op 1918. 

May 2, 1919, 

Freient: — Mr. Justice Scott Smith 
and Mr. Justice Dundas. 
LORINDA RAM-SEWA RAM— Accosed— 

Petitioner 

V 676 U 8 

EMPEROR— Respondent. 

Criminal Procedure Code ( Act V of 1868^, 8. 550 — 
District Magistrate , prosecution ordered by, as Inspec- 
tor of Factories — District Magistrate, whether competent 
to try case. 


After recording this order, he issued sum- 
mons to the owner, and manager of the 
factory in all the oases for 10th January 
1918 On that date Lala Devi Ditta Mai, 
Pleader appeared before the Dietriot Magis- 
trate on'bebalf of the manager of the factory 
and contended, inter aha, 0 ) that the 
Factories Aot was not applicable, becanee the 
number of persons simultaneously employed 

in the factory never exceeded 49 on any one 

day in the year [seotion 3 <e) ,K£) that 
seotion 27 did not contemplate that Ban?. 

4 
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tion of the Irspeotor was required to employ 

women at night. 

The Distriot Magistrate, without taking 
aDy evidence or examining the aooueed, 
overruled these contentions and imposed a 
fine of Rs. 50 in each oase of class (a) 
and ( b ) and of Rs. 10 in eaoh of the 
remaining 11 oases. Thus the total of 
fines imposed was Rs. 1»7C0. 

GROUNDS: -(1) There was no proper 

inquiry. . , 

(2) It is doubtful whether the aooueed s 

main contention, that the Aot was not 

applicable, could be overruled on a correot 

interpretation of the term employed” used 

in sections 3 (1) M and 2 (2). 

Seotion 3 (1) (e) runs as below: — 

Nothing in the following chapters shall 
apply to any faotory wherein on no day 
in the year are more than forty-nine persons 
simultaneously “ employed.” 

Section 2 (2) defines “employed.” 

Ii is difficult to say that chotokxdars, olerks, 
store-keepers and others who do not work 
in a manufacturing process or handicraft or 
in any other kind of work incidental to or 
connected with the manufacturing process 
or handicraft, etc., can fall within the 
purview of “employed.” It is dear that the 
term “employed” is defined to restrict 
its general significance and I am of opinion 
that in its restricted sense it is not ap- 
plicable to chowkxdars, etc. 

Seotion 27 would not apply if the number 
of women employed was sufficient in the 
opinion of the Inspector to make the hours of 
eaoh woman not more than 11 in any one 
day. There was no evidence on this point. 

The Distriot Magistrate was “inspector” 
too and eanotioned the prosecutions as such. 
The illustration to seotion 556, Criminal 
Procedure Code, would show that be could 
not try the oases himself. Provisions of 
seotion 191, Criminal Procedure Code, were 
oomplied with, but that section did not govern 
the case. 

The oases are of sufficient importance on 
account of the law points involved, on which 
an authoritative pronouncement is necessary, 
In any case there should be a projer trial. 

Mr. Bhagat Ram luri , for the Peti- 

tioner. 


The Government Advooate, for the Respond- 
ent. 

ORDER.— This is an application for 
revision of the order of the Distriot Magis- 
trate, Lyallpur, convicting the petitioner of 
certain offences under the Indian Factories 
Aot, XII of 191 \ The ground taken by 
the petitioner’s Advocate before us is that 
having regard to seotion 556 of the Criminal 
Procedure Code, Mr, Kitohin, who tried 
the oase, had no power to do so, as he 
was personally interested in it within the 
meaning of the seotion. It appears that 
the Distriot Magistrate on receiving oertain 
information direoted an inquiry to be made 
and as a result of the inquiry he sanc- 
tioned oertain prosecutions under the Fac- 
tories Aot on the 5rh of January 1918. 
On the sam9 day he direoted that summons 
should issue to the owner and manager 
of the firm of Lorinda Ram-Sewa Ram, to 
which the faotory belonged. He subsequently 
took cognizance of the present oases against 
the petitioner and convicted him on a number 
of charges. 

The illustration to seotion 556 of the 
Criminal Prooodure Code is as follows: — 

A , as Collector, upon consideration of 
information furnished to him, direots the pro- 
seoution cf B for a breach of the Excise Laws. 
A is disqualified from trying this oase as a 
Magistrate. 

In Queen-Empress v. Chenchi Beddi (1) * 
distinction was drawn between a o Qee 
where a Magistrate direoted the prosecu- 
tion aid where he simply authorised the 
prosecution. It was held that seotion 55 
did not cover the oase of a Magistra e 
who merely authorised the prosecution 
and that he was not thereby disqualifie 
from trying the oase. The facts of tha 
oase are, in our opinion, distinguishable. 
In the present oases the Distriot Magis- 
trate as Inspector of Factories ordered an 
enquiry to be made and in the 0a °j 0 
capacity sanctioned the proseoutions. 0 
all intents and purposes he direoted tne 
proseoutions. In our opinion the illustration 
to section 556 clearly applies to t 8 
present oas 93 . We are] fortified in our 
view by a case of this Court, Manga > V» 

(1) 24 M. 23S: 2 Weir 730. 
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Emperor (2), wherein it was held that a trial 
of an offence under section 48 of the 
Indian Exoise Act was liable to be set aside 
under section 556 of the Criminal Procedure 
Code, where the Magistrate himself iu the 
capacity of Tahsildar had ordered to 
proseoute and search the house of the 
accused on the report of an opium con- 
tractor who was neither a Collector nor 
an Exoise Officer. We think there can be 
no doubt that the District Magistrate in 
the oapaoity of Inspector of Factories was 
personally interested in these oases and, 
therefore, disqualified from trying them. 

We accordingly allow the revision and, 
setting aside the oonviotions and senteno 9 s 
in all the oases, direct that the petitioner be 
re tried by some other Magistrate. The 
fines, if paid, will be refunded. 

Revision allowed; 

. . Retrial ordered. 

(2) 14 Ind. Cas. 758; 5 P. W. R. 1912 Cr. ; 64 P. L. 
R. 1912; 13 Cr. L. J. 294. 
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CALCUTTA HIGH COURT. 
Criminal Revision No. 617 or 1919 and 
Appeal No. 354 of 1919. 

August 1 4, 19i9. 

Present:— Sir Lancelot Sanderson, Kt., Chief 
Justice, and Mr. Justice Djval. 
KISHORl MOHAN BAGOHI and another 

— Petitioners 
versus 

HARI DAS BYSACK —Complainant. 

■ Criminal Procedure Code (Act V of 189*), s. 93— 
Copyright Act (III oj s 7, proceeding under 

— Magistrate ,poiver of, to issue search warrant —Stay oj 
warrant. 

. In a proceeding under section 7 of the Copyright 
Act, a Magistrate has power to issue a search 
warrant under section 36 of the Criminal Procedure 
Code, and has jurisdiction to stay the execution of 
auoh warrant on the execution of a bond by the 
accused, [p. 1002, col. 1; p. 100 J, col. 1.] 

Criminal revision against the order of 
th9 Honorary Presidency Magistrate, Calcutta, 
dated the 16th June 1919. 

' Tarakessjr Pal Ohoxdhry (with him 

l}*bu Bir Bhutan Dutt ), for the Petitioners, 


Mr. Orr (Deputy Legal Remembrancer), 
for the Crown. 

Babu Sat indr a Nath Maker, ee, for the 
Complainant. 

JUDGMENT. 

Sanderson, C. J. — This is an application 
under section 433 of the Criminal Procedure 
Code b 7 Messrs. Kiehori Mohan Bagohi 
and Amar Krishna Bagobi ; and in the 
application the applicants ask for an order, 
that a certain searoh warrant and an order 
directing the applicants to execute a bond 
for Rs. 15,000 should be set aside. 

It was directed by this Court that this 
application should be h9ard at th9 same 
time as the Criminal Appeal No. 354 of 
1919, and in the ordinary course the pro- 
cedure would have been to have issued a 
Rule upon the learned Magistrate to show 
oause why this order should not be made; but 
inasmuch as the diraotion was that th9 
application should bs heard along with the 
appeal, and ina9muoh as Mr. Orr appearing 
in the appeal was already instructed on 
behalf of the Crown and Mr. Mukerjee 
appeared on behalf of the complainant, it 
was agreed by all the parties that this 
matter, in order to save time, should be 
fully argued to day, and it has been argaed 
by the learned gentlemen whom I have 
just mentioned and by Mr. Pal Chowdhry 
who appeared for the applicants. 

The facts which gave rise to this 
application are as follows. Oa the 18th 
of February 1919 there was a direction 
by the High Court that a complaint by 
the complainant against the applicants 
under section 7 of the Copyright Act of 
1914, should be further enquire! into : the 
complainant was alleging that the applicants 
ware infringing the copyright of the con* 
plainant in a book koown as “ Parohit 
Dirrpan’ 1 , and the complainant was pro- 
ceeding against the applicants under aeobion 
7 of the Copyright Act. On the 8th of 
April a warrant for the production of ten 
of the alleged infringing copies was issue l 
by the Magistrate. On the lOih of April 
ths Sub Inspector of Polios visited the 
applicants’ premises; an! according to the 
allegations before us. he saw a consider- 
able amount of priated matter. The appli- 
cants handed to him one copy which was 
Dot complete. Taereupon, as 1 understand, 
the proceedings continued in the Poliqe 
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Coarfc and some witnesses were heard. An 
application had been put in by the oom- 
plainant, dated the 28th of May 1919, 
asking that the Magistrate should issue a 
search warrant to searoh the press and 
shop of Messrs. Bagohi for the production 
of 5,000 infringing copies of the books, 
plates, eto., under seotion 10 of Act III of 
1914 for the purpose of their being des- 
troyed or made over to the petitioner, or 
that they might remain in the custody of 
the Court in order that these might be 
dealt with as the Court might think fit 
and proper. I think the object of this 
applioation undoubtedly was that the 
Court might obtain • oontrol over the 
alleged infringing copies, which were 
supposed to be in the possession of 
Messrs. Bagohi, in order that an order might 
be made under seotion 10 of the Copyright 
Act upon the applioation of the oomplain- 
ant. That applioation apparently was not 
dealt with at the time it was filed, but 
on the 16th of June 1919 an order for 
the issue of a searoh warrant was made 
by the Magistrate, and we are informed 
by the learned Vakil for the applicants that 
it was made ex parte. The order ran as 
follows ' 11 Issue searoh warrant, as prayed 

for, to disoover all copies of books, and 
papers named Purohit Darpan, or blocks, 
plates, printed and set up matters, letters, 
correspondence and orders with reference to 
the same book.” The warrant was issued 
under seotion 96 of the Code of Criminal 
Procedure, and it proceeded as follows : — 

“ Whereas complaint has been made before 
me of the commission of the offence of seo- 
tion 10 of Aot III of 1914”— (l think 
that is a mistake, beoause there is no 
offence provided by seotion 10 of that Act, 
and 1 suppose it was a slip for seotion 7; 
for it is that seotiou which provides for 
the offence under consideration) — and it 
has been made to appear to me that the 
production of all oopies of books and proofs 
named Parohit Darpan on blocks, plates, print- 
ed and set up matters, letters, correspond- 
ence and orders with reference to the 
same book, in the oase of Bari D is Baiak 
v. Kishori Mohan Bagcht and others, is 
essential to the inquiry into the said 
offenoe. This is to authorize and require 
you to searoh immediately for all the said 
fopies of books and proofs named Purohit 


Darpan, eto , in the premises No. 38.38-1,' 
Masjid Bari Street, and 19 and 19-1, Gala 
Ostagar’s Lane, Caloutta, and if found, o 
produce the same forthwith before this 
Court, returning this warrant, with endorse- 
ment certifying what you have done under 
it, immediately upon its execution, on the 
18th June 1919.” This warrant was taken 
by the Polioe Offiier to the premises of 
the applicants ; and, one of the applicants, 
Mr. Amar Krishna Bagohi, apparently think- 
ing that the execution of this wawant 
would seriously interfere with their business, 
made an applioation to the Magistrate on 
the same day, t. e , 16th of June 1919. 

The terms of his petition were as follows 
“That your petitioner admits that be has 
published 5,000 oopies of the Arjyaohar 
Padhati or Purohit Darpan, and out of that 
one hundred oopies are ready for sale; 
and your petitioner has only sold about 
25 or 30 oopies and the remaining books are 
in the possession of your petitioner. That 
your petitioner undertakes not to sell or 
part with any of the oopies of the said 
book and to produce the same whenever 
called upon by the Court. Therefore, your 
petitioner prays that execution of the searoh 
warrant may be stayed for the present. 
Thereupon, the Magistrate made the follow- 
ing order “ Stay execution of the warrant 
for the present. Accused to produce 5 copies 
on the 18th in Court, and further to execute 
a bond for Rs. 15,000 for producing ? 4.9UU 
oopies in Court whenever called upon. 

The learned Vakil for the applicants has 
urged, first, that the order for the issne 
of the warrant on the 16th of June 
was beyond the jurisdiction of the Magis- 
trate. He has also urged, on the fasts i oi 

the oase, that even if there was 
tioD, the learned Magistrate ought not w 
have ordered the issue of the warrant, ana, 
finally, he has urged that in any even 
Magistrate had no power to injpjj* - 

condition of the bond for Rs. * * 

propose to deal with the last point first 

because, to my mind, the decision 
ease really depends npon whether the Ma 
gietrate had jnrisdiotion to ie«ae the warra 

on the 16th of Jnne 1919. 

Aeeomiog, for the sake of ■*•»■«£ 
that the order for the issue of the 

warrant wa, within the ‘ 0 1 

Magistrate, and it was properly made oi» 
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the faots of the oase, in my jadgment, 
the faot that the Magistrate took a bond 
from the applicants does not make these 
proceedings void or beyond the jurisdio* 
tion of the Magistrate. I think the effect 
of what took place was this. The war- 
rant had been issued, and Mr, A, K. 
Bagohi applied to the Magistrate for stay 
of execution of the warrant, and offered 
to give his undertaking not to sell the 
books, and to produce them before the 
Court whenever the Court required. The 
Magistrate was not satisfied with suoh an 
undertaking, and he said that he would 
be willing to stay the execution of the 
warrant provided that Mr. Bagohi executed 
a bond for Ra. 15.000 for producing 
4,900 copies in Court whenever called 
upon. The learned Vakil has argued that 
the Magistiate had no jurisdiction to make 
that order, and he has relied upon a 
decision of this Court in the oase of 
Puma Ohandra Bandopadhya v. Sasi 
Bhusin Mullik (1). In my judgment, that 
oaBe does not cover the present, because 
in that case the order was made upon 
the production of a letter and was a 
substantive order. There was no issue of 
a search warrant in that oase, and the 
order for the bond was not made as a 
condition for the stay of execution of a 
searoh warrant as in this oase. The 
learned Vakil has produced no authority to 
show that the order of the Magistrate 
staying execution of the warrant upon the 
abovementioned condition was made without 
jurisdiction, and in the absence of any suoh 
authority, I am not prepared to hold that 
the Magistrate had no jurisdiction to stay 
execution of the warrant, upon the applica- 
tion of Mr. Bagohi himself, upon the 
condition that he must enter into a 
bond for the production of the copies in Court. 

Then arises the other questior, which, 
in my judgment, is the real question in 
this oase, namely, whether the order 

for the issue of the warrant on tbe loth of 

June was beyond the jurisdiction of the 
Magistrate. That depends upon section -b 
of the Criminal Procedure Code and 
sections 7 and 10 of the Copyright Act 
of 1914. The third paragraph of section 
96 (1) provides as follows : Where the 

Court considers that the purposes of any 
. (1) 7 0. W. N. 622. 


enquiry, trial or other proceeding under 
this Code will be served by a general 
search or inspection, it may i?SQ9 a 
search warrant. It is agreed by both 
parties that the proceedings for an alleged 
offence under eeotion 7 of the Copyright 
Aot are “proceedings under this Code” 
within the meaning of that eeotion. There- 
fore, it remains to consider the words 
“that the purposes of any enquiry, trial 
or other proceeding will be served by a 
general searoh or inspection.” Those 
words are very wide, and the question is 
whether the order which may bs made 
under seotion 10 of the Copyright Aot 
can properly be said to be for the purposes 
of an enquiry, “ trial or other proceed- 
ing ” under seotion 7. Now, what were 
the purposes of these proceedings P It 
seems to me that the purposes were, first, 
to obtain the oonviotion of the applicants 
under section 7, and, secondly, to prevent 
the sale or hire of the alleged infringing 
copies or the distribution of the alleged 
infringing copies: and one way of prevent- 
ing further sale or distribution of the 
alleged infringing oopies would be by the 
Magistrate making an order under eeotion 
10 of the Copyright Aot, because seotion 
10 provides: “Tbe Court before which any 
offence under this chapter is tried may, 
whether the alleged offender is oonvioted 
or not. order that all copies of the work 
or all plates in the possession of the 
alleged offender, whioh appear to it to be 
infringing oopies, or plates for the purpose 
of making infringing copies, be destroyed 
or delivered up to the owner of the 
oopyright, or otherwise dealt with as the 
Court may think fit.” It may well be that 
the Magistrate may think that la the 
proceedings it may bsoome necessary for 
him to make an order with respect to 
the alleged infringing oopies under seotion 
10 and be may be of opinion that, unless 
be’ takes some steps to bring the alleged 
infringing oopies, which are in the posses- 
sion of the alleged offender, under the 
oontrol of the Court, he will not be able 
fco make an effective order under seotion 
10 and one of the purposes of the 
proceedings may be prevented. In my 
judgment, it is not pose.ble for u. to say 
that an order under seotion 10 of the 
Copyright Aot might not be one of the 
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purposes of the proceedings under seotion 
7 of the Copyright Act. If then an 
order under seotion 10 would be one of 
the purposes of the proceedings, I think 
it is clear that suoh purpose might be 
served by the issue of a searoh warrant 
in order that the Magistrate might 
ascertain whether the alleged offender had 
in his possession the alleged infringing 
oopies and how maDy copies he had for 
the purpose of making an order that 
those oopie9 should be brought under the 
control of the Court. For theie reaeon®, 
I think, the order for the issue of the 
warrant under section 96 was not beyond 
the jurisdiction of the Magistrate. 

With regard to the facts, I do not 
think there is anything special in the 
facts of this oase wbioh would justify us 
in interfering with the discretion of the 
Magistrate provided that he had jurisdic- 
tion a question which I have held should 

be answered in his favour. 

For these reasons, 1 think that this 
application should be dismissed. 

Doval, J. — I agree with my Lord the 
learned Chief Justice. As to the first point 
as to whether the Magistrate has jurisdic- 
tion to issue a search warrant, I agree 
with him for the reasons that have been 
given. As to the point as to whether 
security should have been demanded after 
searoh warrant was issued, it seems to me 
that in this matter, after the issue of the 
searoh warrant, the petitioner himself came 
forward and prayed that the warrant 
should not be executed 60 as to prevent 
a dislocation of his business. It was, 
therefore, arranged that he would give 
seourity and be gave security. I do not 
think he can now turn round, after he 
has given seourity and after it has 
been found that the warrant wbioh was 
issued was a legal warrant for searoh, and 
ask us to discharge him from suoh 
seourity. If he is unwilling to continue 
the seourity, it seems to me that his 
surety can surrender bi9 suretyship, and 
he is at liberty to produce the 4,900 
oopies in Court, and would not be any 
longer under any liability under the bond 
for Rs. 15,000. For these reasonr, I 
think that the application should be 
dismissed. 

‘ Appliaction refused. 


LAHORE HIGH COURT. 
Criminal Revision Petition No. 1424 

of 1919. 

March 23, 1920. 

Present : — Mr, Justioe Wilberforoe. 
ANAND1 PARSHAD— Convict- 

Petitioner 

versus 

EMPEROR — Respondent. 

Cantonment Code, 191?, ss. 9?, 107, seope of — 
Occupier, whether can be made liable — Magistrate 
ordering prosecution, whether can try case himself — 
Criminal Procedure Code (Act V of 189SJ, s$, 19i, 666. 

The word ‘whoever’ in section 107 of the Canton- 
ment Code, 191V, cannot be confined in its inter, 
pretation to the owner or lessee merely, but refers 
also to the occupier and an offence against section 
92 of the Code may also be committed by the 
occupier or even a trespasser, [p. 1003, col. 1.] 

Where on a report beiDg made by a cantonment 
official the Cantonment Magistrate wrote il A is to 
blame. Prosecute A,” and then proceeded to try the 
case himself and convicted the accused: 

Held, that the Magistrate should have informed the 
accused that he was entitled to have the case tried 
by another Magistrate and should not have tried the 
case himself, [p. 1(03, col. 2.J < 

PetitioD, under eeotion 439, Criminal Pro- 
cedure Code, for revision of the order of 
the Sessions Judge, Jullundur, dated the 25th 
August 1919, affirming that of the Canton- 
ment Magistrate, 1st Class, Jullundur Canton- 
ment, dated the 18th July 1919. 

Lala Jagan Nath, for the Petitioner. 

JUDGMENT. — In this case the Canton- 
ment Magistrate, Jullundur, has oonvioted 
the applicant of a breach of section 92 of 
the Cantonment Cede, in that without 
permission he ereoted, or permitted to be 
ereoted on his premises a temporary structure 
without giving the requisite notice and 
obtaining the requisite permission. The 
defenoe of the applicant was that at the 
time of the offence he had sold the pro- 
perty and was no longer owner of the 
site. The Cantonment Magistrate, however, 
found tl at he was the lessee and had Dot 
legally 6old his land, inasmuoh as the 
sanction of the Military Authorities had 
not been obtained. The Magistrate further 
held that the question whether he or his 
Iransferee Attar SiDgh ereoted the struotare 
or not was immaterial and that be was 
the only person on whom the responsibility 
rested for any deviation from the roles 
regulating building. The applicant was 
fined Rs. £0. Against thie decision he has 
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put in an application for revision on various 
grounds. 

The learned Counsel for the applicant 
first argued that he had sold the site on 
which the structure was erected some 15 
days before the offence and that no sanction 
to the sal9 by the looal Military Authori- 
ties was neoessary. The Cantonment Magis- 
trate has held that he is bound by the 
rule contained in the Army Regulations, 
Volume II, Appendix IV, 6ub paragraph 35. 
The learned Counsel for the applicant urges 
that these Regulations are ultra vires and in 
no way bind his olient. As, however, the 
information on this point is inadequate, I 
am unable to oome to any deoision on 
this contention. 

Counsel, however, is on firmer ground 
in urging that seotion 107 of the Canton- 
ment Code of 1912 makes responsible, for 
any offence, the person who ha9 committed 
it and not only the owner or lessee as held 
by the Cantonment Magistrate. The eeotion 
opens with the words "whoever fails to give 
notice, etc.,” and Counsel urges that the 
interpretation of the word ‘whoever’ oannot 
be confined merely to the owner or lessee. 
He points out that in other sections for 
which seotion 107 is also the penal clause 
the oooupier also is liable for any breach, 
and he contends, therefore, justly that the 
word ‘whoever’ in eeotion 107 refers also 
as in ether oases to the oooupier. I agree 
that there is no justification for confining 
the interpretation of the word whoever’ in 
section 107 merely to the owner or lessee. 
It is obvious that an offence against section 
92 may also be committed by an oooupier 
or a trespasser. In suoh oases the owner 
or lessee may possibly be convioted of 
abetment but be certainly oinnot be convioted 
as the principal offender. 

In ground 7 of the application it is urged 
that the Cantonment Magistrate should not 
have tried the case himself, at any rate, with- 
out observing the provisions of seotion 191, 
Criminal Procedure Code, the offence having 
been committed within his knowledge. I 
find on perusing the record that a report 
of the offenoe was made by some Canton- 
ment Offioial and on this the Cantonment 
Magistrate wrote “Anandi Parshad is to 
blame. Prosecute Anandi Parshad.” This 
pbivously shows that the Cantonment 


Magistrate had knowledge that Anandi 
Parshad was guilty of the offenoe. He 
should, therefore, have informed hin 
that he was entitled to have the oa ’.e 
heard by another Magistrate. There are 
many authorities on this point suoh as 
Kanhaya Lai v. Emperor (1), but the 
law itself is so clear that it requires 
no judgments to support it. Counsel also 
urges with force that under seotion 556, 
Ciiminal Procedure Code, the Magistral 
should not have tried the oa?e himself, as 
it does not appear to have been instituted 
by the orders of the Cantonment Committee. 
He refers to the illustration to the section 
and also to Lorinda Ram-Sewa Ram v. 
Emperor (2). 

For the above reasons I accept the ap- 
plication for revision and acquit the 
applicant The fine, if paid, will be re- 
funded. 

Application accepted. 

(1) 31 P. L. R. 1905; 2 Cr. L.J. 187. 

(2) 55 Ind. Cas. 997; 1 L. 35. 


MADRAS HIGH COURT. 

Criminal Appeal No. 650 of 1919. 

January 27, 1^20. 

Pretent: — Justice Sir William Ayling, Kt., 
and Mr. Justice Coutts Trotter. 

EMPEROR — Complainant — 
Appellant 
t ertus 

Messrs. HUSSAIN ALLY & Co 
Accusei: — Respondents. 

Income Tax Act (VII of 19181, ss. 24, 39 (d) — 
Penal assessment, levy of — Prosecution under s. 39, 
whether barred. 

The fact that a penal assessment has been levied 
against a person under section 24 of the Income 
Tax Act is no bar to the prosecution of that person 
under section 39 ( d : of the Act for failure to produce 
his account books in obedience to a notice issued by 
the Collector, [p. 1004, col 2, p. 1008, col. 1.] 

Appeal against the order of the Court of 
the 4th Presidency Magistrate, Egmore, 
Madras, in Calendar Case No, 6850 of 1919» 
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FACTS appear from the judgment. 

The Crown Proseoutor, for the Crown. — 
The lower Court has wrongly held that 
proviso 2 to section 24 of the Income Tax 
Aot bars a proseoution under seotion 39. 
The levy of penal assessment is intended 
to be a punishment for submitting a false 
return and that bars a proseoution under seo- 
tion 40. The failure to produoe aooounts is 
punishable as an independent ofFenoe and 
is unaffected by the proviso. No doubt the 
Collector took into account the assessee’s 
failure to produoe aooounts in arriving at 
the conclusion that the return was false. 
But that would not affeot the assessee s 
liability for proseoution under seotion 39. 
The assessment was not finally made merely 
on the ground that aooounts were not pro- 
duced. The Collector says that he made in- 
dependent enquiiies. 

Mr. Ramgasncmi Aiyangar , for the 
Respondents.— The respondents were already 
punished by the levy of penal assessment. 
A seoond punishment on the same facts by 
way of proseoution is not contemplated by 
the Act. Seotion 24 of the Income Tax Aot 
is very generally worded. The Collector s 
letter itself, Exhibit V, shows that penal as- 
sessment was levied for the withholding of 
the aooount books. And as a faot the 
Collector’s conclusion that the assessees sub- 
mitted a false return rested obiefly on 
failure to produoe their aooounts. It is 
not equitable to infliot a double punishment on 
the respondents. 

JUDGMENT. 

Aylikg, J. — The accused in this oaee 
were proseouted for an offenoe under seotion 
39 ( d ) of the Income Tax Aot for failure 
to produoe their aooounts in obedienoa to 
a notice issued by the Collector of Madras. 

They have been acquitted by the Fourth 
Presidency Magistrate on the sole ground 
that the proseoution is barred by the 2nd 
proviso to section 24 of the same Ac*, 
which runs thus : — “ Provided further that 
do proseoation for an offenoe against this 
Aot shall be instituted in respeot of the 
6ame faots on which a penal assessment is 
made under this seotion.” 

The only question for our decision is 
whether the Magistrate has rightly inter- 
preted the seotion as barring the proseoution 
jn this oase, . 


In my opinion he was clearly wrong. Ex- 
hibit VIII of 21st March 1919 is the order 
imposing penal assessment on the accused. It 
does not state the faots on which it was 
based, but these must be deduced from the 
.Collector’s previous letter Exhibit V of 12th 
March 191?, whioh runs as follows: — 

“In your D return, dated the 12th August 
1918, you showed your inoome for 1917- 
1918 as Rs. 18,835-12 0, but you did not pro- 
duce your aooounts before, the Special 
Inoome Tax Officer when he called upon 
you to do so. On the best information that I 
could secure, I have estimated your inoome at 
Rs. 60,000 and have assessed you on that 
figure. I have thu3 reason to suppose 
that you have deliberately returned your 
inoome at less than its real amount. I 
hereby require you under seotion 24 of 
Aot VII of 1918 to appear before me at 12 
noon on the 19th March 1919, with a 
written statement showing oause why you 
should not be required to pay penal assess- 
ment at a rate not exceeding double the 
rate that would otherwise have been pay- 
able on the differenoe between the inoome 
of Rs. 18,836 12 0, shown in your return 
and Rs. 60,000, on whioh I have assessed 
you to inoome tax for 1 91 S — 1919.” 

Now it is perfeotly true that the aoous- 
ed’s failure to produoe their aooounts is 
set out in the letter, and was, as the 
Magistrate says, a faot bsfore the Collector 
at the time he wrote this letter and when 
he levied the penal assessment. But it is 
equally dear that this was not the faot 
on whioh the assessment was made. The 
letter begins by reoiting that aooused had 
returned their inoome at Rs. 18,0C0 and 
odd. It then adds (1) that they have 
failed to produce their aooounts in support 
of their return, and (2) that the Collec- 
tor’s independent ecquiries disclosed the 
faot that their real inoome was Rs. 60,000. 


he Collector then prooeeds: “ I have thas 
jason to suppose that you have deliber- 
tely returned your inoome at less than 
s rtal amount” and on this, calls on them 
j show oause why they should not be 
jqnired to pay penal assessment. The 
lilure to produce aooounts may have been 
□e reason why the Collector preferred the 
:sult, of his own enquiries to the asiessees 
Bfurn but it is the falsity of the return 
ot the failure to produce the accounts, 



INDIAN OASES, 


I0u5 


Vol. LV] 


EMPEROR V. HUSSAIN ALLY & CD. 


which is the fact on which the penal assess* 


ment is made. 

Indeed section 24 makes it clear that it 
is only a return of income below its real 
amount whioh could be the basis of an 
order for penal assessment. The Collector 
has to bs satisfied that the assesses has 
returned his income below its real amount 
either by oonoealing particulars of it or 
deliberately furnishing inaoourate parti* 
oulars. 

The proviso, though couched in general 
terms, appears to be intended to bar a pro- 
secution under section 40 of the Aot, not 
one under section 39 whioh deals with 
omissions of a totally distinct nature to the 
aot with whioh section 24 is concerned. 

I would set aside the Magistrate’s order 
and direct him to restore the case to file 
and dispose of it according to law. 

Coorrs Trotter, J. — I agree; but as the 
oase is of some publio importance, I will 
state my reasons in my own words. The 
respondents were prosecuted before the 
Fourth Presidency Magistrate under the 
Indian Income Tax Aot (VII of 1918), 
He acquitted the aooused on the view that 
the second proviso to section 24 of the 
Aot barred the prosecution. Government 
appeals against the acquittal. 

The facts oan be stated very briefly. 
The respondents are a firm carrying on 
business in Madras, and they were called 
upon in the ordinary way by the Collector 
to furnish a return of their income for pur- 
poses of assessment for income tax. On the 
12th August 1918 they furnished a return 
showing an income of Rs. 18,836*12 0. 
The Collector was not satisfied of the 
truth of the return and on the 4th Febru- 
ary 1919, notice was given to the respond- 
ents to produce their account books under 
section 18 of the Aot. This notice and a 
subsequent one oalling upon the firm to 
show oause why they should not be pro* 
secuted under seotion 39 (d) of the Aot 
were disregarded, and the bocks were not 
produced. The oase of the respondents, 
as to that on the merits, is that the books 
required for production were in the hands 
of partners out of Madras who could not be 
communicated within time. That defence 
will, of course, be open to them hereafter. 

The Collector had meanwhile given the 
respondents notice by a letter of 12th 


Maroh 1919 that he disbelieved the truth 
of their return and had estimated their 
inoome at Rs. 60,000 and that he oalled 
upon them to show oause on 19th Maroh 
why they should not pay a penal assess- 
ment on the sum between the figure return- 
ed and that found by the Collector to be 
tho true one. On the 21st Maroh he passed 
against the firm an order levying a penal 
assessment of two annas in the rupee on the 
difference between the actual return of 
Rs. 18,836-12-0 and what he held to be the 
true figure of Rs. 60,300. This he is em- 
powered to do by seotion 24 of the Aot and 
no question arises as to it before us. 

Meanwhile he had on the 12th Maroh 
issued proceedings directing the prosecution 
of the respondents for failure to produce 
their book?, a power vested in him by seo- 
tion 41 of the Aot. This is the oase that 
has been dismissed by the Magistrate on 
the ground of law aod that is the sole 
matter that is before us. 

The penal seotion is quite clear (seotion 
39): “if a person fails, without reason- 
able oause or excuse, to produoe on or be- 
fore the date mentioned in a notice under 
seotion 18” I whioh was admittedly really 
given) “suoh aooounts and documents as are 
referred to in the notice he shall be punish- 
able with a fine.” 

Bat it is said that these proceedings are 
barred by the faot that the respondents 
have already been punished under seotion 
24, of the Aot by the penal assessment made 
on the 21st Maroh. Seotion 24 enables the 
Collector to make suoh an assessment in 
oases where he finds that the assessee has 
“concealed particulars of his inoome or has 
deliberately furnished inaccurate particulars 
of suoh inoome and has thereby return- 
ed it below its real ^ amount”. Then 
follows this proviso: “ Provided that no 
prosecution for a a offence against this Aot 
shall be instituted in respoot of the same 
faots on whioh a penal assessment is made 

under this section,” 

The oase for the respondents is that it 
is sought to punish them doubly, by a penal 
assessment and a prosecution, on the same 
facts and the learned Presidency Magistrate 
gave effeot to that contention. He was clearly 
led to do so on his view that the Collector’s 
letter of the 12th Maroh 1919, Exhibit V, 
treated the withholding of the books as ft 
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reason for the penal assessment whioh he 
then threatened. I think this view is wholly 
fallacious. The Collector directed a penal 
assessment on the only ground open to him 
under the Act, viz., that the respondents 
had made a false return. He had three 
considerations whioh led him to that con- 
clusion and has dearly indicated them in 
his letter, Exhibit V. They had returned a 
figure of Rs. 18, £36-12 0, he had informa- 
tion that their true income was Rs. 60,000 
and they bad not produced their books 
whioh would have established their case if 
it was a true one. The last fact was mere- 
ly need as evidence of the falsity of their 
return, they were not and oould not have 
been penally assessed for non- production 
of their books. The prosecution is not 
for a false return of income, they could 
have been proseouted for that offenoe under 
seotion 40 of the Act, and then a previous 
penal assessment would doubtless have been 
a bar. But they are now proseouted on a 
definite allegation of withholding books, 
whioh is at most a step to aid a false return 
to get through; it is not even a necessary 
step, because a man may make a false return, 
who has no books either to produoe or to 
withhold. Conversely a man might with- 
hold his books and render himself liable 
to punishment under seotion 3 without 
taking the further step of sending in a 
false return. I oonoeive the policy of the 
Statute to be to provide by seotion 39 a 
punishment for any of the steps likely to 
be adopted by a fraudulent assessee to im- 
pede the Collector in a just estimate of 
his true income; and to provide an alter- 
native remedy of punishment under seotion 
40 or penal assessment under seotion 24 
for an actual false return. If he oommits 
one of the former offences, he may be 
punished for it, though he does not com- 
mit the latter; if he oommits the latter, 
he may be punished for it in one of two 
ways and one only. Bat if he commits 
both, he may be separately punished for 
eaoh. Perhaps the dearest wey to put it 
is by an illustration. Suppose a man to 
have committed an offenoe under section 39 
by withholding his books and to have 
been proseouted and oonvioted for it before 
he made a return of his inoome as he clearly 
might be. Suppose that subsequently he 
returns his inoome at a figure found to be 


tl92G 

false ; oould any one maintain that his oon- 
viotion under seotion 39 was a bar either to 
his being penally assessed under seotion 24 
or oonvioted under seotion 40 ? 
m. c. P. 

Appeal allowed ; 

Oase remaaded. 


ALLAHABAD HIGH COURT. 
Criminal Referent No. 127 of 1920. 
February 20, 1920, 

Present: — Mr. Justice Walsh. 
EMPEROR— Prosecutor 
versus 

BHIKKI AND OTHERS — ACCUSED. 

Criminal Procedure Code (Act V of lt98^, ss. 35, 
397 — Accused sentenced in respect of one offence — 
Conviction for similar offence in another trial— Con* 
current sentence , whether justified — Procedure. 

Where a person is convicted of an offence and is 
sentenced to undergo a term of imprisonment and 
is found guilty by another Judge of a precisely 
similar offence in another case, it is illegal to 
pass a sentence upon him to run concurrently with 
the previous sentence. In sach a case, if the 
Judge is of opinion that the previous sentence is 
adequate, he should pass a nominal sentence on the 
accused, [p. 1007, col. 1.] 

Criminal reference made by the Addi* 
tional Sessions Judge, Agra. 

JUDGMENT, — This oase has been re- 
ferred to me because the learned Judge 
realises that in the oase3 of Bhikki, Mibi 
Lai Gaddar, Kama Kala, RamdhaD, Kanba 
and Nathi Jat, who had already been oon- 
vioted of another daooity by another Sessions 
Judge and sentenced to various terms of 
imprisonment amounting in all to 8 years 
rigorous imprisonment eaob, he could neither 
pass a nominal sentence, nor order an adequate 
sentence to be served concurrently with the 
sentences already imposed. He did in fact 
make an order that the sentences should 
run concurrently and then referred the case 
to this Court to enable this Court to revise 
the order which made the two sentences 
concurrent, if in the opinion of this Court 
the said order ba not proper according to 
law. 
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The absence of a provision in the Code 
enabling a Judge to make sentences in dif- 
ferent j oases run concurrently is a casus omissus 
by the Legislature. Section 35 limits the 
power to a oase of conviction at one trial 
of two or more distinct offences and seotion 
397 direots that a subsequent sentence shall 
eommenoe at the expiration of any sentence 
to whioh the prisoner has previously been 
sentenced. 

There are two ways of dealing with this 
by the trial Court without sending it to 
the High Court. The Judge can inflict 
such sentence as he considers adequate aod 
leave it to the Local Government to make 
suob reduction as they may think fit. 1 
remember myself having four oases in appeal 
in whioh the aggregate sentences against 
one man amounted to 36 years, and the 
Local Government interfered. On the other 
hand, if the learned Judge thinks that the 
previous sentenoe is adequate to prevent a 
prisoner from committing further misohief, 
he may pass a nominal sentence cf one 
day, but 1 can understand that he is un- 
willing to do that partly on aooount of 
being misunderstood and partly beoause if 
the [previous oase in whioh the adequate 
sentence had been passed happened to be 
upset in appeal, there would be a misoarriage 
of justioe. 

In this oase the learned Sessions Judge 
has taken the ingenious oourse of making 
what, I think, be knew was an illegal 
order in order to get the assistance of the 
High Court to put it right. We can do with 
safety what he could not, namely, pass a 
nominal sentence. 

' I, therefore, reduce the sentenoe in this 
particular daooity on the persons above 
named to that of one day, to be served 
when the sentenoe by the Sessions Judge 
of Bharatpur expires. 

I direct that a oopy of this judgment be 
sent to the Looal Government with the re- 
commendation whioh, I think, I have made 
onoe before, that if possible the praotice 
whioh is adopted in England should be 
followed in India, namely, that Judges 
should be asked by circulars to take into 
account, when sentencing a prisoner, any 
sentence already inflioted upon him, for 
apother distinot offenoo at a different trial, 


being already undergone or about to be 
undergone. 

Sentence reduced. 


LAHORE HIGH COURT. 

Criminal Revision Application No. 266 

of 1920. 

March 15. 1920. 

Fresent: — Mr. Cbevis, Aoting Chief Justice, 
SHIB DAYAL —Petit.oner 

versus 

HANS RAJ — Respondent. 

Criminal proceedings, stay oj — Pendency of civi 
suit — Cause of action arising subse<iuentl y. 

Ordinarily the subsequent institution of a civil 
suit relating to the matter in dispute is not a good 
cause for stay of criminal proceedings, [p. j 008, 
col. 2.] 

Ihni Pada Pal v. Jotish Chandra Chatterjee, 6 Jnd. 
Cas. 181; 11 Cr. L. J. 291, followed. 

Where, however, the cause of action did not arise 
till after the tiling of the criminal complaint: 

Held, that the criminal proceedings sheuld be 
stayed pending the decision of the civil suit in the 
first Court, [p. 1008, col. 1 ] 

Appplioation under seotion 439, Criminal 
Procedure Code, for revision of the order 
of the Additional Sessions Judge, Lahore, 
dated the 2nd February 1920.' 

Mr. O. Bevan-Petman , for the Peti- 
tioner. 

Lala Amur Nath Ohona, for the Respond- 
ent. 

JUDGMENT. — This is an application ask- 
ing that certain criminal proceedings should 
be quashed, or that at least they should 
be stayed till the oivil suit instituted by the 
petitioner has been decided. 

It is urged that the faots alleged do 
not constitute a criminal offence, and that 
the petitioner was legally entitled to 
possession of the dooument whioh he 
is charged with having obtained by fraud 
from the complainant, also that the whole 
dispute is one of a purely oivil nature, 

I am not prepared to come to any finding 
as to facts, or to say that no criminal offence 
has been committed. 



INDIAN OASES. 


1Q0S 

RAM 8AHA1 V. EMPEROR. 

As to stay of proceedings the petitioner 
has b'idob lodged a civil suit. Ordmanly 

the = Dbseq d a e 6 d nt ft8 ID3t E ; tQ goo n d oa a n r for stay 

of oTimToal proceedings r See Hon Pada Pol 

V. Jotilh Ohanira Ohattenee (I)]. b“t on peti- 
tioner’s behalf it ie urged that hie oanee 
of action did not arise tilt let November 
1919, whereas the ortminal complaint 

lodged on 30th October 1919. 

For the complainant it is urged that the 

Civil suit may take years 6 n ally to dispose 
of and that orimmal prooeediDgs shoali 
not be indefinitely delayed and here flcj 
Kumari Debi V. Ban* Sundan Deb (2) 
emoted. There is some foroe in this, bnt it 
is as well to avoid conflicting decisions as 
far as possible, and I do not think any 
harm will be done if proceedings in the 
crTminaT case are stayed till the civil 
suit reaches a decision in the firBt Court. 

I direot that the criminal proceedings 
be stayed till the civil suit filed by the 
petitioner on the 18th December 1919 
be deoided by the first Court, and no 

longer. Proceedings staged. 

(1) 6 Ind. Cas. 181; U Cr. L. J- 291. 

(2) 23 C. 610 at p. 620. 


allahabad high court. 

Criminal Reference No. 145 of 1920. 

Maroh 10, 1920, 

Present: — Justice Sir George Knox, Kt. 

ram SAHAI AND OTHERS— PETITIONERS 

versus 

EMPEROR— Opposite Party. 

Criminal Procedure Code ( Act V of 1898), ss. 195, 
476 - Order requiring accused to show cause why he 
Tuld Zt be prosecuted contents of-Be^rements of 
8. 195 not complied with, effect of. 

An order under section 476 of the Criminal Pro. 
cedure Code, requiring the accused to show ca ) 1 ®® 
why he should not be prosecuted, should carry out the 
requirements of section 195 of the Code. An order 
which omits to specify the Court, or the P 1 ^ and 
the occasion on which the offence was committed, 
but merely calls upon the accused to show cause 


tifito 


why he should not ba prosecuted for perjury, is not 
a good order and is liable to be set aside. 

Criminal reference by the Sessions Judge, 
Shahjabanpnr, dated the 2nd February 

1920. 

JUDGMENT.— On the 18th of December 
1919, a Magistrate of First Class convicted 
Darra and Musammat Bhoppa under sec- 
tions 325 and 325 of the Indian Penal Code 
and 9 entenoed them to different perio s o 
imprisonment. On the same day he reoor - 
ed an order in which he directed the reoor 
to be made over to another Magistrate 
to enquire into the statements made iu 9 
case by Ram Sahai, Jodh Singh, oft 

and Nawab Singh, which ware false. He 
passed an order under section 4/0 

directing them to show oause why they 
should not be prosecuted for perjury. I he 
order is very inartistioally framed ana 
does not oarry out the requirements ot 
seotion 195 of the Code of Criminal Pro- 
cedure. It does not specify the Court or 
the place and the occasion on whio 0 
offenoe was committed. It is a care ess 
order oarelessly worded, and not one calculate 
to give the aoonsed proper notice of tn 

offenoe alleged against them, ^ agI8 * ft 
passing an order under seotion 476 0 on 
do so with extreme care and at least carry® 
the requirements of seotion 195, paragrap « 
of the Code of Criminal Procedure. 1 
not lay down that it is absolutely necessary 
that the provision above-mentioned b 
be verbally and fully oarried out, but t 
record should satisfy this Court tba 
order has been passed with due care 
consideration. I am not satie6ed that 

was done in the present case. I set asi 
order. Let the record be returned. 


Order set aside. 


END OF VOLUME LV 
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Abandonment* what amouuts to. See Land- 
lord AND TENANT 360 


Acts-(Local)-BengraI 


of child— Facts necessary for conviction. 

See Penal Code, s. 317 205 

of rights, effact of. Sec Pre-emption 865 


Acquittal* appeal against— Interference, when 
justified. See Evidence Act, s. 27 685 

Acts -General. 

Act 1819— XXXII Sec Interest Act. 

I860— XXL See Caste Disabilities Removal 

Act. 

18g0 — XI,V. See Penal Code. 

1869— IV. See Divorce Act 

1870 — VII. See Court Fees Act. 

1871— 1. See Gattle Trespass Act 

1872— 1. 8ee Hvidbncb Act. 

1872— IX. See Contract Act. 

1877—1. 8ee Specific Relief Act. 

1879— XVIII. See Legal Practitioners Act. 

1881— V. See Frobatk and Administration- 

Act. 

1831— XXVL See Negotiable Instruments 

Act. 

1882— IV. See Transfer of Property Act. 

1832 — VI. See Companies Act 
1882— XIV. See Civil Procedure Code. 

1886 — II See Income Tax Act. 

1337— VII. See Suits Valuation Act. 

1887 IX. See Provincial Small Cause 

Courts Act. 

1890— VIII. See Guardians and Wards Act. 
1890— IX. See Railways Act. 

1894—1. See Land Acquisition Act. 

1898— V. See Criminal Procedure Code. 

1899— 11. See Stamp Act. 

1907— 111. See Provincial Insolvency Act. 

1908 — V. See Civil Procedure Code. 

1908— VI. See Explosive Substances Act. 
1908— IX. See Limitation Act. 

1908— XVI. See Registration Act. 

1909— ill. See Presidency Towns Insolvency 

Act. 

1910— 1. See Press Act. 

1918 — VII. 8ee Companies Act. 

1914— III. Bee Copyright Act. 

1917— XXVL See Transfer of Property 

(Validation) Act. 

1918— VII. See Income Tax Act. 


Act 1659— XL Sec Bengal Land Revenue Sales 

Act. 

18^9 VIII. See Bengal Landlord and 

Tenant Procedure Act. 

1879 TX. Sec Bengal Court ok Wards Act. 

1885— VIII. See Bengal Tenancy Act. 
1891-111. See Calcutta Municipal Act. 
1908— VI. Sec Chota Nagpur Tenancy Act. 

Acts -(Local)— Bombay. 

1867 — VIII. Sec Bombay Village Police Act. 
1376— X. See Bombay Revenue Jurisdiction- 

Act. 

1879— V. See Bombay Land Revenue Code. 
1879— XVII. See Dekkhan Agriculturists’ 

Relief Act. 

1687— IV. See Bombay Prevention of Gambling 

Act. 

1897 vi. See Bombay Public Conveyances 

Act. 

1901 HI. See Bombay District Munici- 

palities Act. 

1906—1. Sec Bombay Court of Wards Act. 

Acts-(Local)— C. P. 

1881— XVIII. See 0. P. Land Revenue Act. 
1898— XL See C. P. Tenancy Act. 

1917— 11. See C. P. Land Bevknue Act. 
Acts— (Local)— Mad ras. 

1876—1. Sec Madras Land Revenue Assess- 

ment Act. 

1884— IV. See Madras District Municipalities 

A.ct» 

1900—1. See Malabar Compensation for 

Tenants’ Improvements Act. 
1905— III. See Madras Land Encroachment 

Act. 

1908—1. See Madras Estates Land Act. 

Acts-(Local)— Punjab. 

1887— XVI. See Punjab Tenancy Act. 

1900— XIII. See Punjab Alienation of Land 

Act, 

1913—1. See Punjab Pre-emption Act. 

1918— V. See Punjab Restriction of Habitual 

Off*endebs Act. 

1918— VI. See Punjab Courts Act. 

1919_I v. See Punjab Courts (Amendment) Act, 

Acts-(Local)-U. P. 

1866— XXVI. See Oudh Sub-sbttlement Act. 
I860 — I. See Oudh Estates Act. 



1010 


INDIAN OASES. 


[1120 


Acts-(Local)— U. P. — concld. 

Act 1876— XVIII. See Oudh Laws Act. 

]8 ; e— XXII. See Oudh Rent Act. 

1931 — II. See Agra Tenancy Act. 

1901 — III See U. P. Land. Revenue Act. 

19 6- II. See U. P. Municipalities Act. 

Regulations. 

Reg-. 1825— XI See Bengal Alluvion and 

Dilution Regulation. 

1886—1. See Assam Land - and Bevknue 

Begulatio 1 n. ; ' 

Admission of unregistered document, effect of. 
Sec Criminal Procedure Code, s. HO 854 

Adverse Possession— Ala lambardar— 

G leant in perpetuity to heirs and successor s-in- office 
— Partition beticeen descendants - Suit by ala 
lainbardar for the time being— Limitation — Minority 
oj plaintiff , effect of —Extension oj limitation— Limita- 
tion Art fix of »eos;, *s. 6, 9 

Certain land was granted to A. K in perpetuity as 
ula htnibardar and to whomsoever as his successor 
occupied that part. In 1879 his sou M. was appointed 
ala lumbardar and the land came to his posses- 
sion On JI.’s death in I8v2 the land was divided in' 
equal shares betw.en his two sons S. and A. and the 
widow of a frd son Mutations took place on the lJth 
May 1692. Subsequently 8. was appointed ala 
lambardar on the 31st August 1892 but died on the 
l€th September 189°. His son, born on the 12th 
September 1892 and appointed ala lambardar on the 
lich December l>-92, instituted the present suit for 
a half share of the laud against A • his uncle) on 
the i-th October 1914, the widow having died 
meanwhile: 

Held, (1) that A. was in possession on the ’3th May 
1892 according to the revenue entries, which had a 
presumption of accuracy in their favour, and had 
been in possession since; 

(2) that his possession from the very first was 
adverse to any ala lambardar in esse or in posse and 
continued up to the date of suit; 

(3) that as A denied any right of any person as ala 
lamOardar to hold the land, time began to run 
immediately against this act of trespass 

(4) that the plaintiff, having been born after that 

date, could only exercise the right to sue within 12 
years from the date of the act of trespass and that 
his present suit was time-barred. L Ghulam Muham- 
mad v. Ahmad Khan 335 

Burden of proof. See Limitation Act, Sch. 

I,’ Art. 142 247 

• Muhammadan mother, whether can hold ad- 

versely to daughter. See Custom— Inheritance 873 

— , proof of, requisites of. See Madras District 

Municipalities Act, s. 24 493 

, whether question oj law or fact — Hindu Law 

— Widow, asserting full possession— Reversioners, 
position of. 

The question whether possession is adverse or 
permissive may often be one of legal . inference 
from documents, concurrent findings on which of the 
lower Courts will not be binding on the Privy 
Council # _ 

Where a Hindu widow is m exclusive possession 
of her husband’s property as his heir, and openly 
asserts her title to exclusive possession of the pro- 
perty, and publicly obtains mutation of names in 


Adverse Possession— conoid. 

respect of that property, her possession is adverse 
to the reversioners, and is not possession in lieu 
of maintenance. P C Satgur Prasad v. Raj Kiskorb 
Lal, 22 Bom. b, R. 45 L* 2 U.‘P. L R. (P. O.J Si; 42 A. 
15?; (19/0 M. w N. 3; 24 0. W. N. 394; 38 M L. J. 
259; 18 A L J..2S6; 11 L. W 384 486 

Advocate-General, joinder of, as plaintiff 

in suit for protection of trust, propriety of. See 
Civil Procedure Code, s. 92 546 

Agra Tenancy Act (II of 1901), s. 10 

— Agreement by ex-proprietor to pay rent in excess 
of rate fixed by section, whether enforceable. 

An agreement by an ex-proprietor to pay rent at 
a rate in excess of the rate fixed by section 10 
of the Agra Tenancy Act, being contrary to the 
provisions of that sectioa, is not enforceable. A 
Munsa Ram v. Ganga Ram, 2 U. P. L. R. (A.i 71; 18 
A. L J. 282; 42 A 331 889 

S. II - Tenant becoming usufructuary 

mortgagee — Occupancy rights, accrual of — Period of 
‘ usufructuary mortgage, whether can be counted. 

A tenant, who takes a usufiuctuary mortgage of 
the share of his landlord and on that share being 
redeemed again becomes a tenant, cannot count the 
period of the mortgage towards the accrual of 
occupancy rights, because for that period his tenant 
right merged into his proprietary right as usufruc- 
tuary mortgagee. U P 8 R Mani Ram U. Jodha 
Singh, 2 U. P. L.R.(B. R.) 19 . < 882 

S. 18 — Occupancy rights, nature of — Mort- 
gage of occupancy rights — /.apse of rights on death of 
tenant — Mortgagee, position of — Ejectment. 

A right of occupanoy is a personal heritable right 
and lapses when there is no one to . inherit it so 
where such rights aro mortgaged and the tenant 
dies without issue, tho mortgage is determined and 
the mortgagee is liable to ejectment at the instanoe 
of the zemindar. UP BR Bjja Mam Tewabi v. 
Bixdeshari Prasad, 2 U. P. L. R. (B. Bj 18 868 

S. 63 — Ejectment, suit for — Limitation- 

Dead person impleaded as defendant — Remedy — Civil 
Procedure Code (Act V of 1108 J, O. XXIII, r. 1— 
Withdrawal of suit by one of several plaintiffs, 
whet her permissible. 

The Agra Tenancy Act lays down no period of 
limitation for bringing a suit for ejectment, the 
particular months specified in the Act for bringing 
such suits are prescribed for administrative con* 
venience. 

Where owing to an obvious mistake a dead 
person is impleaded as a defendant, the Court on 
discovering the mistake is bound to bring the pro- 
per persons on the record subject to any real ques- 
tion of limitation 

It is not open to one of several plaintiffs to with- 
draw a suit without ohtaining the consent of all. 
U P B R SUR8ATI Bibi v. Bharat Raj, 2 U. P. b-B* 
(B. R.) 33 926 

S. 159— U. P Land Revenue Act (III of 

190V, s.144 — 'Co-sharer,' meaning of. 

The term ‘co-sharer,’ in section 169 of the Agra 
Tenancy Act means a person holding proprietary 
rights in the Mahal who is jointly and seveimliy 
liable for land revenue with the other proprietors 
in the Mahal and whose revenue is P a y abl ? 
the Lambardar under section 144 of .the U. * • 



GENERAL INDEX. 


Vol. LV ] 

Agra Tenancy Act— conoid. 

Land Revenue Act. A Murli Dhar u. Bauu Ram, 1« 
A. L. J. 121; 2 U P.L.R. (A.) 44, 43 A. 311 74 

. - S. 1 77 (e)— Ejectment, suit for—Propnet - 

ary title, plea of, decision of— Appeal, forum of. 

Where in an ejectment suit the pleading, now- 
ever flimsy, sots up a olaim of proprietary title by 
adverse possession and an issue is drawn in respect 
of it, a question of proprietary title is in issue, 
and a deoision of that question is appealable to the 
District Judge. UPBR Muhammad Mohsin Khan 
t». Sheo Prasad, 2 U. P L. R. (B K ) 35 930 

Agricultural tribe* member of, marrying 
non-agrioultural woman - Woman, whether acquires 
s’atus of agriculturist. See MchaMMADAN Law— 

Dower 236 

Alluvion and diluvion— Wajib-ul-orz, entry 

in, construction of- Dhardura, custom of, proof of— 
Bengal Alluvion and Dilution Regulation (XI of 
1826,) ,s 4 — ‘Gradual,' meaning of— Appeal, second 
—Misconstruction oj document, whether ground for 

second appeal . 

The bare statement in a wajtb-ul-arz that alluvion 

and diluvion ocour in a village does not imply that 
where they do occur the custom of ‘dhardhura will 

^ The word ‘gradual’ in section 4 of the Eengal 
Alluvion and Diluvion Regulation means slow and 

imperceptible. . . ... 

A wrong construction of a document coupled with 

a wrong inference from certain facts constitutes nn 
error of law, where there is no other evidence accept- 
ed by tho Court, and furnishes a ground for second 
appeal A Shohbat Singh v. Ghulam Eeid, i« .V 
L J H 5 ooo 

Antecedent debt, what constitutes See 
Hindu Law— Joint Family 544 

Appeal (Civil)- Additional evidence, admission 
of See Civil Procedure Code, O. XLI, r *7 226 
! , Appellant, death of, before hearing— Legal 

representatives, whether bound by decree. 

Where an appellant died . on the day fixed for 
the hearing of the appeal but before the hearing 
and the appeal was argued in ignorance of the 

^ Q/»f • 

Held, that his legal representatives were not 
bonnd by the decree and that tho appeal must 
re-heard. O Amanat Khan t\ Miyan Khan, ' () U 

J. vO 

Death of appellant - Sons alone brought on 

record -Parties governed by customary law 
Appeal, whether abates. See Arbitration 
Decree imposing conditions— bon compliance 

with conditions, effect of . . .... 

Where a decree imposes certain conditions cn the 
plaintiff and provides for the dismissal of the suit 
in default of his complying therewith the mere 
tact of his failure to comply would not depnve 

him of his right to appeal against the decree C 
Efasan Ali t- Ram Kumar De 

erroneously entertained- High Court, 

power of. to vacate order of, Appellate Court 
Bengal Tenancy Act, s. 1 a U) lb 

Failure to implead legal representatives of 
. « oVintaj See 


ion 


Appeal (Civil) — contd. 

, maintainability of, against reasons for 

decree. See Civil Procedure Code, a. 1 1 812 

Order staying or rofusing to stay execution 


whether appeal. See Civil Procedure Code, 8 
47 228 

Person not a party to decree, whether can 


appeal , 

A person who is a stranger to a suit and is not a 
party to tho deoree therein, but whose name is 
brought on to tho record after the decree is passed 
on the ground that he is the real owner of the 
property in dispute has no right of appeal against 
the decree Pat Gobind Ram v Badri Nabain, 1 1*. 
L T. 15P; 5 P. L. J. 206 88 1 

Power-of-attorney not signed by party or his 


agent — Subsequent signing, whether valid— Practice 
When an appeal was presented by a Pleader 
whose power-of-attorney was 'not thumb-marked or 
signed by the appellant or his agent till after 
limitation had expired: 

Ileld, that the omission to sign the power-of- 
attorney was obviously an oversight and the 
subsequent signing cured the defect; consequently, 
the appeal was properly presented. L Khaira v. 

Nathu, 2U. P. L. R. (L.) fc-8 990 

-, presentation of, without vakalatnama— Pre- 
sentation, whether valid — Limitation Act (IX of 
1P08J, s. 6- Appeal, delay in filing— Sufficient cause 
— Delay due to carelessness, whether sufficient cause. 
The presentation of a memorandum of appeal by 
a Vakil without any authority in the shape of a 
vakalatnama is not a valid presentation 

Delay due to carelessness is not sufficient cause 
to enable a Court to grant the indulgence allowed 
by section 5 of the Limitation Act. Pat Shaikh 
Pat.it v. Sarwan Saiiu 27 1 

— Review, decree modified on — Appeal, whether 

maintainable. 

No appeal lies against a decree which has been 
modified on review. P Malawa Ram v. Mahan 
Gopal, 166 P. R. 1019 763 

Suit contestedon one ground —Ground, whe- 
ther can be shifted in appeal. See Landlord and 

Tenant 951 

, withdraioal of— Vakil, power of, to compro- 


deceased party- Appeal, whether abates. 
Muhammadan Law 


mise, whether involves power to withdraw. 

The power given to a Vakil to compromise the 
matters in dispute in a pending appeal does not 
involve tho power to withdraw the appeal uncon- 
ditionally. That power must be given specifically 
and oannot be implied from the general words 
authorising the Vakil to compromise. IVI Ramaswami 
Pillai v. Badra Nayakar, 11 L. W. 226; 38 M. L. J. 
322; 27 M. L. T. 9P; (1920) M. W. N. 270 267 

(Criminal)— Date of hearing - Reason- 

able notice to be given to appellant. 

An appellant is entitled to reasonable notice 
of the date and place of hearing of his appeal. 
A notice to an appellant’s Pleader that his appeal 
would be heard next day, wherever the Court 
haDDened to be encamped, is not reasonable or 
sufficient. B Arjon Tathoo, In re, 22 Bom L. R. 188; 

21CrL.J.»73 , 853 

(Second) by one of several defendants, 

whether maintainable. See Estoppel 154 
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Appeal (Second) — concld. 

■ Construction of document, error in, 

whether ground for second appeal. . 

A second appeal is not maintainable merely on 
the ground that the Courts below have miscon- 
strued certain documents, which are neither doou- 
raents of title, nor embody a contract, nor are the 
foundation of, the suit. Pat Koldip Narayan Rai v. 
Banwari Rai, 2 U. P. L. R. (Pat.) 31; 1 P. L. T.126; 

BP. L. J.251 1/9 

■ ■ Inconsistent pleadings, whether per- 
missible. 

Wheie in a suit for the specific performance 
of a contract for the renewal of a lease the plaintiff 
in his appeal to the lower Appellate Court takes up 
a certain line in his grounds of appeal as to the 
terms on which the lease should be renewed, he 
cannot in second appeal be allowed to adopt a 
different line. C Epasan Ali i>. Ram Kumar De 375 
— Plea abandoned in Appellate Court, 

whether allowable in second appeal. 

A plea taken in the trial Court but abandoned 
in the first Appellate Court cannot be entertained 
in second appeal, especially where such plea depends 
for its decision upon a question of fact. N Amo- 

laksao v Eknath, 16 N. L R. 69 T®, 

- Plea directly and fraudulently 

repudiated in longer Courts , whether can be set up 
in second appeal- Transfer of Property Act (IV of 
1882J, s. Ill (g) — Landlord and tenant — Denial of 
landlord's title— Forfeiture. 

A defendant cannot be permitted to change the 
whole nature of his defence at the last moment, 
and to set up in second appeal a plea whioh he 
directly and fraudulently repudiated in the lower 

C °* here a tenant expressly denies his landlord’s 
title in the lower Courts, he cannot in second appeal 
contend that the denial should not operate to bring 
about a forfeiture of the tenancy. C Sarbeswar Bf.g 
Madak v. Surendbabala Dasi 631 

Point raised in memorandum of 


appeal but not pressed before lower Appellate Court, 
whether can be ruised in second appeal. 

^\hete a point was raised in the memorandum 
of appeal to the lower Appellate Court but was not 
pressed before that ( ourt, it cannot be raised in 
second appeal. O Sajjad Husain Khan r. Amir 
Jahan, 7 O. L. J. 17; 2 U. P. L R. (J. C.) 31 44 1 

Remand ft r re trial on issues not 

raised, whether should be granted. See Right of 

Way . . . 435 

Arbitration — Award not made within time fixed, 

validity of. 

An award which is not delivered within the time 
fixed by the Court is a nullity. 

The matter in dispute was sent to the arbitrator 
on the 6th January 1919 and he was directed to 
make his award by the 15 th January. No award 
was made by that date and the Court fixed J 6th 
January for the delivery of the award without ex. 
tending the time in so many words. No award was 
made even then and the Court ordered that it should 
be sent for The award was finally made on the 6th: 

Held, that the time for the delivery of the award 
not having been extended either explicitly or impli. 
citly by the order of the Kth January, the award 
was a nullity. L Zarif r. Ghabib Ullah 221 


Arbitration — contd. 

Award not signed by all arbitrators at same 

time and place, validity of-Civil Procedure Code 
(Act V of 1908;, 0. XXII, r. 3-Death of appellant— 
Sons alone brought on record— Parties governed by 
customary law — Appeal, whether abates. . 

An award is not invalid simply because it was not 
signed on the same day and at the same place by all 
the arbitrators. 

When, therefore, it appeared that both the arbitra- 
tors had taken part in the examination of the 
accounts and had conjointly drawn up a draft 
of the award, which was subsequently faired ont and 
signed by them though not at the same time: 

Held, that the arbitrators were not guilty of any 
misconduct and the award was a perfectly valid 
award and the Court was bound to pass a decree in 

accordance therewith _ 

The sole appellant in appeal died leaving 6 sons, 2 
daughters and a widow. Application was made on 
behalf of the 6 sons to have their names brought 
on the record as legal representatives of their deceased 
father. The application was granted subject to all 
just exceptions On the hearing of the appeal, it 
was urged on behalf of the respondent that the 
appeal had abated inasmuch as the names of the 
daughters and the widow, who were also heirs under 
Muhammadan Law, had not been brought on the 

record: . , . . 

Held, that as the parties were governed by cnstom- 

ary law, the appellants were justified in believing 
that they alone were the sole heirs and legal 
representatives of the deceased and that 9 therefor®! 
the appeal did Dot abate. L Abdul Bahman v . 

Sbahab-ud-Djn t®*® 

Commercial contract— Injunction restraining 

arbitration proceedings — High Court, power of, to 
grant or refuse injunction— Ditcretion. _ 

It is entirely in the discretion of the High Court 
to grant or refuse an injunction restraining ft 
reference to the tribunal of arbitration in respect 
of a commercial contract. Such an injunction will 
not be granted where a suit is obviously instituted 
for the purpose of preventing arbitration proceed- 
ings and is not one in which all the questions m 
dispute between the parties can be decided. 
JOYLAL AND Co. V. GoPIRAM BHOTJCA, 31 C L 

— . — f order superseding, confirmed on appeal— 

Decision on merits— Appeal- Arbitration proceedings 
held binding— Appeal, second, whether lies— He* 

A dispute was referred to arbitration by the Court, 
but the arbitration was subsequently superseded ana 
the case decided on the merits. The order o 
supersession was confirmed on appeaL In an appea 
against the decision on the merits the lower Appe * 
late Court held that a valid award having been ma 
in the arbitration proceedings, the arbitration cou 
not be superseded and that a decree must be pa 

in accordance with the award: 

Held, ( i ) that a second appeal was competen 

against the decision of the lower Appellate Conn, 

,2, that the order superseding the a^iriation 
having been confirmed on appeal, the lower PP 
late Court was precluded from re-opening 
tion. Pat Shoni Thakvb v Chahdmbwa* J .» 
2 U. P. L. R. (Pat.) B7 
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Arbitration — ooncld. 

. . ■ ■■■■ proceedings, stay of— Interlocutory injunction, 

. when can be granted, 

\| here the parties to a oontraot agroe to rofor 
matters in dispute to arbitration, proceedings in 
arbitration can only be stayed by an interlocutory 
injunction where the plaintiff impeaches the contract 
on an equitable ground, suoh as that ho was induced 
to enter into the contract by fraudulent mis- 
representation. C BlRLA AND Co. V. JOHURMULf. 
Prp.msukii, 31 0. L I. 168 8 

Assam Land and Revenue Regula- 
tion (I Of 1886), SS. 3 (O), 96, 97- 

Part ittem of rcvxnuepuying estate— Jurisdiction of 
Revenue Court to effect partition— Lands of estate joint 
xoith lands of other estates, effect of— Partition of estate 
affecting distribution of revenue, whether to be effected 
by Civil or Revenue Court - Jurisdiction conferred by 
Statute— Power of Court to enforce jurisdiction. 
Section 97 of the Assam land and Revenue 
Regulation confers upon every recorded proprietor 
of a permanently-settled estate, subjoct to the quail- 
flections specified therein, the right to claim a 
partition of the estate. It makes no reference 
directly or by implication, to the mode in which the 
lands of the estate are held. A Revenue Court has, 
therefore, jurisdiction to effect a partition of an 
estate even when the lands of that estate, in whole 
or in part, are joint with the lands of otlior estates. 

Where a Statute confers jurisdiction, it impliedly 
grants also the power to do such acts, adopt such 
measures, and employ such means as are essentially 

necessary to its execution. 

A partition of an estato which affects the distri- 
bution of the revenue should be effected not by 
a Civil Court but by the appropriate » ovonue Court. 
C Yasin Ali v Radha Gobisda, 80 C L. J. 48: ; 47 

C. 354 J 8 X 

SS. 96. 97 * - o 

Attach rr.er.t - Sale — Mortgage subsequent to 
attachment, validity of— Rights of purchasers, whe- 

ther affected. _ 

W here after a complete and valid attachment is 
made and on order passed under rule 64, Older XXI, 
of the Civil Procedure Code, a mortgage is effected 
of tho properties in dispute by the judgment- 
debtor, the mortgage cannot prevail over the rights 
acquired by purchasers at the sale of such property 
effeoted in pursuance of the attachment, as section 
64 of the Code renders void all rights acquired 
subsequent to the attachment. O Biahambhar Nath 
V Gibdhabi Lal. 7 o L J. 2 u. P. L H. iJC.) 

Attestation of document «/- 

Signature of executant, admission of, effect of He- 
gislration, effect of -Presumption, rebuttal of . 

The mere proof or admission of the genuineness 

of the signature of the executant of a document 

does not dispense with the proof of .its proper 
attestation, if the document u one required by law 
to be attested before it can effectuate a transfer. 

The facts that a document is more than. 0 years 
old and is registered and that the genuineness of 
the signature of its executant on it is admitted, 
may go to raise a presumption as to its genuineness, 
but such a presumption does not exclude the right o 
the person against whom the dooument ib set up o 
rebut that presumption by showing that it was no 
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properly attested and was, therefore, inoperative 
O Narain Singii i\ Deputy Commissioner ok 
Partabgaru, 7 O. L. J. 2 < 501 

Award not made in time fixed, validity of. Seo 
Arbitration 221 

Report of arbitrators embodying compro- 

mise, whether an award. Sec Civil Procedure 
Code, O. XXXII, r. 7 218 

Benamldar, status of — V or t gage, benami — 
Suit by benamidar mortgagee for possession, whether 
competent. 

A benamidar represents the real owner and on 
action can bo maintained in his name in respect of 
tho property that stands in his name, although the 
beneficial owner is no party to it. 

Where, therefore, a benamidar mortgagee sued for 
possession on the basis of the mortgage: 

Held, that the mere fact that he was a benamidar 
did not prevent him from bringing the suit. L 
Rora r. Abdol Majid 431 

, whether can sue in his own name - Pleadings 

— Plaintiff, whether can change his position. 

A benamidar can sue in his own name in certain 
cases, but he must come into Court with a clean 
case. 

Plaiutiff sued defendantfor the recovery of principal 
and interest due on a bond. The defendant pleaded 
that the bond was benami, the real creditor being 
one C. Tho plaintiff at first said the money was his 
own but later on he said it belonged to his sister, 
whose trustee he claimed to be. It appeared that 
in some earlier proceedings with regard to the 
guardianship of C.'s son the preoent plaintiff had put 
in certain lists of debts, etc., due to C. which com- 
prised the bond now in suit. The suit having been 
decreed by the Courts below, the defendant filed a 
second appeal in the High Court. It was urged 
on behalf of the plaintiff that C. and his brother 
being joint, their sons also were joint and that 
plaintiff was managing tho estate and could sue on 
their behalf: 

Held, (1 ) that the real creditor was C.% 

(2) that the plaintiff could not be allowed to keep 
changing his position and must be held down to 
the case he had set np originally; 

(3) that, therefore, he had no right to sue and his 
suit must be dismissed. L Bkli Bam v. Bhana Mal 


Bengal Alluvion and Dlluvfon Re- 
gulation (XI of 1825), s. 4 — ‘Gradual 1 , 
meaning of. See Allujvion and Dildvion 366 

Bengal Court of Wards Act (IX B. 

C. of 1879), s. 55 —Suit to recover balance 
of thica jama of garh, nature of- Sanction of Court, 
whether necessary— Failure to obtain sanction, effect 
of— Rent, definition of, scope of— Procedure— Irre- 
gularity, failure to object to, effect of— Jurisdiction. 
The manager of an estate under the Court of 
Wards is competent to institute a suit on behalf of 
the estate without the sanction of the Court of 
Wards in order to save limitation, but he should 
not proceed with the suit until he obtains the 
requisite sanotion Jf he does proceed with the 
suit the Court does not act without jurisdiction 
merely because sanction was wanting; at most, it 
would amount to an irregularity in the exeroiee of 
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its jurisdiction which would not vitiate the pro- 

C6 A suit for the recovery of the balance of the 
thica jama , due on the basis of an agreement 
aettling a reserved forest garh for a period of five 
years, °under the terms of which the rent is pay- 
able in instalments and the leisees are entitled to 
cut down and sell valuable trees and to grant sub- 
leases of such right, is a suit for rent within the 
meaning of section 65 of the Bengal Court of 
Wards Act and no sanction is required for the 
institution of suoh a suit by the manager. 

The expressi m ‘'rent” has a more extensive meaning 
than the definition given to it by the Bengal 
Tenancy Act 

When, in a case which a Judge is competent to 
try, the parties without objection join issue and go 
to trial upon the merits, the defendant cannot 
subsequently dispute the jurisdiction of the Judge 
upon the ground that there were irregularities in the 
initial procedure, which, if objected to at the time, 
would have led to the dismissal of the suit. C 
Joy Chandra Dutta v. Sarajobala Debi, 23 C. W. 
N 870 26 I 

Bengal Land Revenue Sales Act (XI 

Of 1859)» S. 31 - Assignee of recorded proprie- 
ior , whether representative— Title of unrecorded pro- 
prietor, suit f oi' declaration of— Limitation, commence- 
ment of. 

Under section 31 of the Bengal Land Revenue 
Salas Act an assignee of the recorded proprietors 
of an estate is not their representative, so that 
the Collector h justified in refusing to pay to such 
assignee claiming on his own behalf the money 
held in deposit on account of the recorded pr>- 
priotorB as the surplus sale-proceeds of their estate 
under the Bengal Land Revenue Sales Act But 
the Legislature did not contemplate that the title 
of unreo >rded proprietors should bo lost by the 
Bale to the extent that they should not be entitled 
to receive the surplus sale-proceeds, oven if they 
could establish in the Civil Court, as ag.inst the 
recorded proprietors, that they were entitled to the 
estate at the time of the revenue sale 

W hem aftor an application by an assignee of an 
estate sold under the Bengal Land Revenue Sales 
Act to withdraw the surplus sale-proceeds had 
boen refused by the Collector under section :«1 of 
the Act, the assignee instituted a suit for a 
declaration of his title to the surplus sale proceeds: 

Held, that in such a suit no question of 
limitation could arise; 

,2 1 that if Artic'e 20 of Schedule I to the 
] imitation Act was hold applicable to such a suit, 
time would begin to run against the pi untiff from 
the date when the right to sue accrued and that the 
right to sue would not accrue till the right to obtain 
relief by way of declaration had been denied 
C Bejoy Lal Seal v Nayan Mu.' jari Dassi, 24. C. 
W. N. 294; 47 C. • 8»;31 C. L .1 372 €39 

S, 37 — Annulment of incumbrance in part , 

suit for , whether lies — Cadastral survey khatian, 
entry in, evidentiary value of Road-cess return, 
whether evidence against tenants 
Certain lands purchased free from all incumbrances 
at a sale for arrears of revenue were settled with 
the plaintiff in sadar putni talulea right by a patta 


Bengal Land Revenue 

— concld. 


ClMO 

Sales Act 


under whioh the plaintiff had the rights of the 
auction-purchaser to avoid or annul all incumbrancea. 
The defendant held a tenure which comprised lands 
included in the plaintiff’s patta as well as other lands. 
In a suit by the plaintiff to set aside the defendant s 

tenure: , 

Held, that as all the lands of the defendants 
tenure were not included in the plaintiff’s sadar 
putni, the plaintiff was not entitled to annul the 
tenure in part. 

A cadastral survey khatian must be taken to be 
correct unless there is evidence to the contrary. 

Road-cess returns filed by a landlord are no 
evidence against the tenants. 

Section 37 of the Bengal Land Revenue Sales Act 
must be strictly oonstrued. C Mahamad Guran 
Basart Ali O 

Bengal Landlord and Tenant Pro- 
cedure Act (VIII B. C. of I869)f s. 

6 — Bengal Tenancy Act (VllI B. C. of 18*5,1, ss. 
4, 20— Under- raiyat, whether can acquire right of 

occupancy. _ # 

An under -raiyat who has remained in occupation 
of a certain plot of land and lias cultivated it for 
more than twelve years, must be held to have acquired 
a right of occupancy under section 6 of Bengal 
Act VI If of 869. 

The distinction made by the Bengal Tenancy Act 
between a raiyat and an under-raij/uf was not 
recognised by Bengal Act VI 1 1 of 1^*6 *. Under 
the latter Act the term “ raiyat ” included all classes 
of tenants who were actual cultivators of the soil, 
and it was immaterial whether such a cultivator 
held his tenancy under a middleman or under a 
person who, though an occupancy raiyat originally, 
had placed another tenant in possession of the lands 
of his tenancy for purposes of cultivation, unless 
such sub-lease was “for a term or year by year 
Even under the p»esent Bengal Tenancy Act an 
under-raiyai may by custom acquire a right of 
occupancy. C Prasanxa Kumar Sil v. Kami** 
SU V PARI Da81 251 

Bengal Tenancy Act (VII I of B. t. 

■ 1 8 -5), SS. 3 ( I O), 20 -'Settled raiyat , whe- 
ther must hold land in ' village ’ during whole period, 
of 12 years — Declaration constituting an area a 
‘ village / whether can have retrospective effect. 

In order that a person may become a settle 
raiyat within the meaning of section 20 of the 
Bengal Tenancy Act by holding land as a ratya 
continuously for a period of 12 years, it is necessary 
under the section that he must hold land in a 
“village” continuously during the whole of tna 

^ The fact that the area withia .» hicli such land is 
situated was at some time declared to be a village 
cannot have retrospective effect. C Sreemanto * 
rasa v. Port Canning and Land Improvement 

1 TD 

SS.^,20. See Bengal Landlord avd 

Ten ant Procedure Act, s 6 . 

S. 5— Holding exceeding 1 00 bighas, whe- 
ther raiyati holding or tenure— Presumption. 

The presumption arising under section . 

Bengal Tenanoy Act is a rebuttable preanmph . 
and evidence i 9 admissible to show that a 
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although exceeding '00 bighas in area, is in fact a 
raiyati holding and not a tenure. C Abdul Gam v. 
Baduika Mohan 249 

S. 20 251,330 

S. 22 (3)- Purchase oj raiyati lands 

before amendment of Act , effect of — Ejectment. 

A purchase prior to 9o7, » c , prior to the amend- 
ment of section 26 (3 1 rf the Bengal Tenancy Act 
of raiyati lands by an ijaradar during the subsistence 
of the ijara passed the right of ocoupanoy to tho 
ijaradar , and he was not in such a case liable to 
ejectment on the expiry of the ijara. Pat Har- 
rington v Dwarka Prasad Ohowdhuri, ( 1 920) Pat. 

lit 1 P. L T 63* 59 

Sa 30 — Occupincy tenant holding under 

kabuliyat — Rent whether can be enhanced 
The fact that tho kabuliyat of an occupancy tenant 
provides for an enhancement of the rent only in 
the case of a survey being made, does not preclude 
the landlord from applying to have tho rent enhanc- 
ed under section 80 of the Bengal Tenancy Act, 
on his making out a proper case for enhancement. 
C Gopal Pramanik r. Kali Kanta Ghose 85 

SS. 50, I 58— Scope of s. 158— Denial n, 

tenancy, effect of — Presumjtion under s. 60, appli- 
cability of. 

The principle underlying section 15S of the 
Bengal Tenancy Act is that there should bo an 
admitted tenancy. Where there is a denial of 
tenancy, the inquiry contemplated by that section 
cannot be made. 

In dealing with an application under section 158 
of the Bengal Tenancy Act it is not necessary to 
find whether the tenant is entitled to the benefit of 
the presumption under section 60, as that section 
is ordinarily applicable when the landlord seeks an 
enhancement of rent. C Monmohan Ghose u. 
, Narain Chandra Das 709 

Sa 50 (2) — Presumption — Rent, when 

enhdnceable— Kabuliyat stipulating for enhancement 
of rent, effect of. 

Although there is a presumption under section 60 
- (2) of the. Bengal Tenancy Act arising from the 
payment of rent at the same rate for more than 20 
years in favour of a tenant against enhancement, 
yet in the presence of a kabuliyat executed by the 
predecessor in-interest of the tenant stipulating for 
the payment of enhanced rent, the rent is enhance- 
able, the kabuliyat being considered either as a new 
contract under which the tenant agreed to pay 
enhanced rent or as a contract containing recitals 
of the inoidents of the tenancy which was in 
existence from before. C CJpendba Nath Ghose v. 
Dwarka Nath Biswas, 31 C. L. J. 178 790 

— ~ ■ ■ — Sa 52— Enhancement of rent on increase 
tn area — Area at inception of tenancy, proof of, by 
landlord — “ Area for which rent has been previously 
paid,*' meaning of. 

To enable a Court to grant an enhancement of 
rent under seotion 52 of the Bengal Tenancy Act, it 
must be in a position to find what the area was at the 
inoeption of the tenancy] it is necessary, therefore, 
for the landlord to prove that there has been some 
increase in the area as compared with the area of 
the tenancy at its inoeption. 

The expression “the area for which rent has been 
previously paid" in seotion 52 of the Bengal Tenancy 


Bengal Tenancy Act — contd. 

Act moans tho area with roforonco to which tho rent 
previously paid has been assessed or adjusted. C 
Aziz Khan v. Sarajubala Debi 430 

SS* 67, I 79— Applicability of s. 67 — 

Kabuliyat, construction of— Permanent mokarari 
lease - Interest on rent, whether payable. 

Section 67 of tho Bengnl Tenancy Act applies 
only where tho tenancy is not a permanent mokarari 
tenancy situated within a permanently settled area. 

Where a kabuliyat showed that a permanent tenancy 
was created, but there were no clear expressions in 
the document to show that the rent was fixed except 
that there was a provision that if at any time the 
land on measurement bo found larger in area than 
that on the baeis of which the rent was fixed, tho 
additional rent payable for such additional area 
would bo in proportion of the rent originally fixed: 

Held, that the lease was not only a permanent but 
also a mokarari lease. C Kristo Das Law v Kalim- 
CDDIN BllUIA 507 

* S* 84, applicability of — Landlord and ten- 
ant — Tenant holding under-kabuliyat. 

Where a tenant holding under a kabuliyat is bound, 
according to custom, to give up possession of tho 
land -in the event of a market being establisted 
thereon, the landlord is not bound to adopt the 
procedure laid down in section 84 of the Bengal 
Tenancy Act for acquiring the land for such purpose 
that section being inapplicable to a contract 
contained in a kabuliyat. C Bfjoy Chandra Roy 
Sarkar v. Maharaja Sir Prodyot Kumar Tagore 
Bahadur 268 

S. 85 — Occupancy raiyat, lease granted by 

— Intermediate tenure, creation of — Rent, suit for, by 
holder of intermediate tenure — Estoppel, 

Defendant No. 2, an occupancy raiyat, granted 
a lease of his holding to defendant No. 1 for a term 
•in excess of that authorised by section 85 of tho 
Bengal Tenanoy Act. Subsequently the defendant 
No. 2 purported to create an intermediate tenancy 
in favour of the plaintiffs, which again was 
unauthorised by the terms of seotion 66. In a suit 
by the plaintiffs against defendant No 1 for arrears 
of rent, the defendant No *’s son and authorised 
agent came forward and made a statement in Court 
that the rent in retpect of the holding was not 
payable to the defendant No. 2 but to the plaintiffs: 

Held, that the defendant No 2 and the plaintiffs 
having agreed between them that the rent was 
payable to the plaintiffs, it was not competent to 
the defendant No. I to contest the plaintiffs’ claim 
for rent. C Kartick Mondal v. Madhab Mondal 

615 

SS. 1 48 A, I58B — Rent decree— Ex- 
ecution of decree — Sale of tenure without notice to 
co-sharer landlords, effect of. 

Where a tenure is sold in execution of a decree 
for rent obtained in a suit framed under section 148 
A of the Bengal Tenanoy Act without serving a 
notice under seotion 158B of the Act upon the co 
sharer landlords, the sale is not a nullity but has the 
effect of a sale under a money deoree. C Norendba 
Bhusan Roy v. Jotindba Nath Boy 402 

S. 153 (I) <b) — Decree or order by 

officer specially empowered— Appeal, whether lies — 
Revision— Appeal erroneously entertained— High 
Court, power of, to vacate order of Appellate Court, 
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A decree or order by an officer specially empowered 
under section 153 u)lb) of the Bengal Tenancy 
Act is not appealable, and the remedy to avoid 
such decree or order is by way of revision. Where, 
however an appeal has been erroneously entertained 
aS suoS order or decree, the High Court has 

jurisdiction, under section UP, Civil 
to set aside the order of the Appellate Court. C 
Jogai Didhur Fakir v. Barada Kanta Bose 653 
S. 153- Rent, suit for — Value below 

Rs 60— Principal defendant setting vp title oj pro 
forma defendant -Appeal, second, whether competent. 
There is no second appeal from the decision of 
an Appellate Court against a decree m a rent suit 
below Bs. CO in value in which the principal 
defendant sets up no title of his own except tha, 
of tenant under a pro jorma defendant, as *n such a 
case the Appellate Court cannot be said to have 
decided a question of title to land or some interest 
in land, as between parties having conflicting 
claims thereto. C Krishna Das Law v. Golam Mb. 
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| 53 Suit for rent valued at less than 

Rs. 50— Appeal, whether lies. 

Where in a suit for rent valued at less than 
Rb . f0 the Munsif found not merely that the 
relationship of landlord and tenant did not exist 
between the parties but also found that one of the 
defendants was also a landlord of the tenant defend- 
ants and on that basis dismissed the plaintiff s 

• i 

8U fleld, that an appeal lay from the decision of the 
Munsif to the District Judge. C Moxi Mohan 
Banerjee v. Anoraddi Ohowkidar f- 

SJ58 i j.^.% 

S. 158 B 402 

e 1 79 507 

Bombay Court of Wards Act(I Bom. 

Ori90 y 5), SS. 13, 14-Notices, publication 

of, manner of, .... , l- „ 

Although the publication of notices under sections 

13 and 14 of the Bombay Court of Wards Act in 

the Government Gazette and local newspapers 

in English and in vernacular is a sufficient coin- 

pliance with the law, yet in the interests of illiterate 

persons some special method of publishing notices 

calling for claims should be prescribed. B Shankar 

Sana v. Shivabhai Vallavbhai, 22 Bo.-. L. R. 2.3^ 

44 B. 493 939 

'District Municipalities 
Act(?nBom.of I90I),ss.92, 96- 

Otla built without permission of Municipality— Notice 
to remove, validity of—Oxonership of site, question of, 

Plaintiff built an otla to his house without pre- 
Tionsly obtaining the permission of the defendant 
Municipality. The defendant served a notice upon 
the plaintiff to remove the otla. Plaintiff sued for 
an injunction restraining the defendant from remov- 

Held, °U) that the defendant Municipality was 
justified in issuing the notice under clause (6) of 
section 96 of the Bombay District Municipalities 

(2) that the question whether the site occupied 
by the otla belonged to the plaintiff or the Municipa* 


Bombay District 

Act — coucld. 

lity did not arise at all. B ViramgAM MUNICIPALITY 
V. Bhaichand, ?2 Bom L. R. 61; 44 B. 198 31 o 

s. 96 3,0 

Bombay Land Revenue Code (Act 
V Of 1879), S. 37-Land leased by^CoUecto 
- Collector declining to entertain claim Suit I 
Possession-Limitation. See Limitation Act, bcH. 

I, Art. 14 

S, 74 — Rajinama and kabuliyat, execution 

of, whether amounts to transfer* 

The execution of a rajinamah and a 
does not, in the absence of evidence, or > ndx ®*"° 
furnished by lapse of time and possession a 
forth of an intention to transfer ownership, 
pletely take the place of a Bale-deed. Each . 
however, depends upon its own tacts. 
Chandanmal Hambirmal Hundekari v . BHASa* 
Waman Dbshpakde,22 Bom. L. R. HO 

Bombay Prevention of Gambling 
Act (IV Of 1887), s. B-Cash and orna- 
ments found on persons of gamblers, whether 
to foi-feiture. 

Under the terms of section 8 of the Bombay 
. Prevention of Gambling Act, cash, currency notes 
and ornaments found on the persons of those m 
gaming house cannot be treated as instruments oi 
gaming, even though they may have been used, o 
may bf’intended to be used for the purposesof 
gaming, and, therefore, are not liable to f< orf 
The power of forfeiture extends only to secoritie 
for money, and other articles seized fc ® A8Hir 
which are not instruments of gaming. B »adas» 
Bab Habbu v. Emperor, 22 Bom, L-R. 197; 21 *| 

J. 384 


Bombay Public Conveyances Act 
(VI Of 1837 ), S, 28 , complaint under, w g 
ther complaint undor Criminal Procedure qqq 
260. See Criminal Procedure Code, b. zou 

Bombay Revenue Jurisdiction Act 

(X Bom. of I 876 ), s. 4 W 

declaration that plaintiffs are heredxta y 

kulkarnis, maintainability of. .wlara- 

A suit against the Secretary of State / an j af 

tion that the plaintiffs are the hereditary 
kulkarnis of a villnge and are ontitled t j 0 f en d- 

thereof, and for an injunction restraining f by 

ant from interfering with the enjoy men tion 4 

the plaintiffs, is barred by the proYisionsof so g 
(a) of the Bombay Revenue Junsdic 22 BoM. 
Damodar Krishna v. Collector or inasi*, ggg 
L. R. 99; 44 B. 261 f 

Bombay Village Police Act (vi ^ 

1867 ), construction 0 /— 2 An»-V»Un ^ 

x ants, appointment of, whether comt * police 
The construction of the Bombay M to 

Act is primarily a question of eX0 lodes 

whether the organisation to which 1 ™* ndar Tillage 
or includes the appointment of n ► Dabb a* * 

servants. B Dolatsangji S 127; ^ 

Bawabhai Damabuai Desai, 22 Bom. 586 

377 
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Buddhist Law* Burmese— Inheritance— Shares 
of children of marriage during which property was 

acquired and of out of time grandchildren -Power 

to disinherit heirs — Dog-son. 

Under Burmese Buddhist Law no man has power 

to disinherit an heir . 

Under Burmese Buddhist Law the children of 

the marriage during whioh the property 18 R0f l uir ° < J 
take double the share taken by the children of 
the other marriages, and the out of time gran 
children -not being the ohildren of au orasa child 
together take a quarter of what their parents would 
have taken had they survived the deceased. 

A. son who oau be proved to have behaved in an 
unnatural or unfilial manner towards his father 
during his lifetime is called a dog-son, and forfeits 
his right to inherit his father’s estate. The rule 
of forfeiture operates on proof of anfiUal 
independently of the father’s wish. L. B bAN 

v. Ma Yin, 12 Bur. L. T. -07 258 

C. I. F. contract, nature of— Purchaser , po*t- 
tion of Plea of failure of consileration , whether 

sntertainable . ... . . « 

Where under a C. I F contraot what is contracted 

to be sold and paid for is not the goods, but the 

shipping documents, the purchaser is bound on 

receiving those documents to meet the drafts on 

maturity, and cannot in answer to a claim upon the 

drafts plead failure of consideration. L Stirling v. 

Jawala Nath Bhauwan Das, l L. 2J; 62 P^.R. 
192”; 39 P. W. R 1920 

Cadastral Survey Khatlan, entry m, 

evidentiary valuo of. See Bengal Land Revenue 
Sales Act, s. »7 . ./, MR r- rC? 

Calcutta Municipal Act (III B. L. of 

1899), SS. 578, 631— Pleader's profession 

carried on without license— Offence— Limitation for 
prosecution -Pleader's profession , carrying on of , what 

constitutes. , 

Per Curiam.— With regard to an offence under 

Section 578 of the Calcutta Municipal Act for 
carrying on a Pleader’s profession without taking 
the prescribed Municipal license, if the profession 
is exercised for one day only, the prosecution 
must be commenced within the following three 
months. If it is exercised on a number of days, 
whether the offence is a continuing one » or not 
the prosecution must be commenced within three 

months of the last of such days 

Per Richardson , J.- Under clause (2) of 
of the Caloutta Municipal Act, when an oRende 
has onoe been convicted and has paid the fine 
imposed upon him, the offence is purged audt 
payment of the fine is to be taken in full satisfac- 
tion of the demand on account of 8 . ucll , ^®" S ®' 
An offender who has paid his fine is ^eroafti. 
in the same position as a person who has taken 

out his lioense in proper time. 

Per Uuda, J.- Clause (2) of section 631 of the 
Calcutta Municipal Act has the effect of extending 
and not of shortening the period of limitation 

provided by clause 11 ) of the seotion. 

For the' purpose of carrying on a P,0 _ R _ d ® r * P .,°' 
fession within the meaning of seotion 67s off t 
Calcutta Municipal Act it is not necessary that 
a person should every day conduct a case or attena 
or address the Court. If he keeps an office for 
the purpose of receiving hiB clients or gives 
tfvioe or is generally open to engagement as a 
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Pleader, that will constitute the carrying on of a 
Pleader’s profession. C Chairman of TUE 1 ^°' v f RA '' 
Municipal it v v. Baicada 1’rasanna Pain, 31 C. L. J. 
127; 21 Cr. L. J. 363; 24 C. W. N.415 73 1 

Cantonment Code, 1912, ss. 92, 

107, scope of— Occupier, whether can be matte 
liable -Magistrate ordering prosecution, uAri/wr can 
try case himself -Criminal Procedure Code (Act \ 

of 1898), ss. 191, 656. . , . 

Tho word ‘whoever’ in seotion 107 of the Canton* 
ment Code, 1912, cannot be confined in its inter- 
pretation to tho owner or lessee merely, but refers 
also to the occupier and an offence against section 
92 of the Code may also be committed by the 

ocoupier or oven a trespasser. 

Where ou a report being made by a cantonment 

official tho Cantonment Magistrate wroto A u to 

blame Prosecute A,” and then proceeded to try the 
case himself and convicted the accused: • 

Held that the Magistrate should have informed the 
accused that he was entitled to have the caso tried 
by another Magistrate aud should not have tried tho 
case himself. L Anandi Parshad i\ Emperor, 21 Cr^ 

L. J. 39J; 2 U. P. L. R. (L.) 78 I OOZ 

Caste Disabilities Removal Act 

(XXI Of 1850), scope of — - Muhammadan Law 

Non-Muslim, whether excluded from succession to 
Muslim— Punjab Pre-emption Act (I of 1913,), s. 15 

The Caste Disabilities Removal Act has abrogated 
tho rule of Muhammadan Law by which a non- 

Muslim is exoluded from succession to a Muslim. 

The sons of one M , a convert to Islam, sold six 
villages to their first cousin once removed. Plaint- 
iffs, occupancy tenants in one of the vi lages, sued 
for possession by pre-emption of that village: 

Held (1) that the fact of the vendees being 
Christians did not deprive them of their right of 

Riirccssion to tho vendors*, , , » 

(2) that, therefore, the plaintiffs right of pre- 
emption was inferior to that of the vendees and 
their .nit was liable to be dismissed. LBi^ 

cattle ^Trespass Act (I or 1871), 

s 24, offence under, whether compoumlable. 
Sec Criminal Procedure Code, s. 248 1 

C. P. Land Revenue Act (XVII I of 
C. P. Tenancy Act (XI of s* to 

-Ex-proprietor, sale of rights of- Occupancy right,, 
asexual of* in sir lands* 

An “‘proprietor whose right, in a village are 

sold in execution of a decree is relegated to the 
nf an occupancy tenant of the sir land, 

iZree-Sole certificate, when to be sseued -Appeal 
naninst order ..ranting sale certificate, whether lies. 
Under section 209 of the Chota Nagpur Tenancy 
a de ^J!n the auction-purchasor pays tho pur- 
Act as soon ^ entitled to the sale ccrti- 

ohase-money mfoU. inat ftU ordor granting a 

KrtlacatST an ancWon-purcba-r under this 
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Chota Nagrpur Tenancy Act- concld. Civil Procedure Code— 1903— contd. 


section. Pat l al Nilmani Nath Sabi Deo r. 
Baldeo Das Birla, 5 P. L. J. 101; (1920) Pat. 73 1 
P. L. T. 146; 2 U. P- L. R. (Pat.) 69 27 

Civil Procecure code (XIV of 1882), 

s. 456 — Minor — Guardian ad litem, ap- 
pointment of— Affidavit, absence of— Proceedings, 
whether invalidated — Minor, suit by, to avoid decree, 
maintainability of — Limitation Act (IX gf 1906,), 
Sch. I, Art. 12— Suit for possession of property sold 
in execution — Limitation applicable. 

The absence of an affidavit such as is required by- 
section 456 of the Civil Procedure Code, 1882, is 
not sufficient to render the proceedings for the 
appointment of a guardian illegal and void as against 
the minor on the ground that he was not properly 
represented. 

Where a decree is made against a minor in a suit 
in which he is duly represented by his guardian, and 
on attaining majority he seeks to set aside that 
decree by a separate suit, he can succeed only on 
proof of fraud or collusion on the part of his 
guardian. 

The period of limitation applicable to a suit for 
possession of property sold in execution of a decree 
is prescribed by Article 12, Schedule I, of the Limi- 
tation Act. L Imam Din u. Fukan Chand, 1 L. 27; 
84 P. L. R. 1920; 37 P. W. R. 1920 833 

Civil Procedure Code (Act V of 
1908), s. 2 (17) — Manager, Court of Wards, 
whether public servant. See Limitation Act, s, 

io 515 

s. io, applicability of — Suit against de- 
fendant as heir— Subsequent suit by defendant as 
creditor — Same plea in both suits — Decree in former 
suit under appeal — Stay of subsequent suit. 

Where a defendant is sued as the heir of a 
deceased person and a decree is obtained against 
which there is an appeal, and during the pendency 
of the appeal the defendant sues the plaintiff in the 
former suit as a creditor of the deceased and raises 
the same plea as was raised in the former suit, the 
Court would be justified in staying the suit under 
section 10 of the Civil Procedure Code till the 
decision of the appeal. A Wahid-un-Nissa Bibi r. 
Zamin Ali Shah, >8 A. L. J. 145; 42 A. 200 89 

S« IO — Stay of suit, when should be ordered 

— Court having jurisdiction to grant relief claimed, 
meaning of— Belief sought, whether must be identical. 
To justify the stay of a suit under section 10 of 
the Civil Procedure Code, it is not necessary that 
the relief sought in the two suits should be 
identical. If the matter in issue in the two suits 
is the same, the later suit must be stayed without 
regard to the relief sought. 

The words “jurisdiction to grant th6 relief claimed” 
do not mean territorial jurisdiction and the later 
suit must be stayed if the matter in issue is the 
same as in tue first suit, although the Court m 
which the first suit was instituted has no terri- 
torial jurisdiction over the subject-matter of the 
later suit. L B Bogla v. Khemka, i2 Bur L. T. 
203; io b. B. R. 160 254 

■ — Sa 1 I — Kes judicata between co-defendants 
— Issue between co defendants , decision of — Decision , 
whether bar to subsequent suit in which parties are 
plaintiff and defendant. 


W here in a previous suit the parties to a subse- 
quent suit were on the record as co- defendants and 
there was a necessary issue between them which was 
decided, the decision is a bar to a second suit or 
defence raising the same issue between them when 
in the position of plaintiff and defendant. A MaNnu 

v. Patia 932 

Si I I — Res judicata between co-defendants 

— Reasons for decree, whether part of decree — Appeal, 
whether permissible against reasons for decree. 

A decision in a former suit does not operate by 
way of res judicata between co- defendants, unless it 
was a decision necessary to the decision of that 
suit. 

Plaintiffs sued defendants for a declaration that 
they were owners of a certain plot of land. Prior 
to this one C. had sued the present plaintiffs for an 
injunction restraining them from interfering with 
his building on the plot and they had resisted the 
claim on the ground of ownership. The father of 
the present defendants alleged his own title and 
asked to be impleaded. He was made a co-defend- 
ant and an issue was struck as to the rights of 
the defendants inter se. He produced a sale-deed 
showing that the site had been purchased by a 
common ancestor of himself and C. The Court 
thereupon dismissed the suit leaving the parties to 
bear their own costs. The decree contained the 
Munaif’s reasons for arriving at his decision. The 
defendants present plaintiffs appealed as to costa 
and got them from the District Judge: 


Held, ( 1 ) that the words in the Munsif’s decree 
(in the earlier suit) which gave the reasons for his 
decision were no parbof the decree proper and did 
not give the defendants, present plaintiffs, any 
right of appeal; 

(2) that the defendants, present plaintiffs, could 
not appeal and did not appeal against the decree 
except as to cost 3; 

(3; that the former deoision was consequently 
no bar to the present suit. 

The reasons for a decree are not any part of the 
decree even though they may be inserted in the 
decree sheet, and a party can only appeal against 
the decree proper L Abhe Singh v. Binodi La l 

8 12 

8. I I — Bes judicata — Issue heard and 

decided, whether res judicata — 'Finally decided i, 
meaning of — Decree not based on finding — Decree in 
favour of party against whom finding is recorded, 
effect of. 

In order that a finding upon a particular issue 
should operate as res judicata, it is necessary not 
only that the issue should be heard and decided, but 
that it should be finally decided, i. e., its decision 
should be necessary for the final disposal of the suit. 
Where a decree is not based upon a finding and 
is in favour of the party against whom the finding 
is recorded, so that that party oannot appeal against 
the finding, the finding oannot be said to be linal 
and would not operate as res judicata. B Bai Nathi 
v. Nabshi Dullabh, 22 Bom. L. R. 64; 44 B. 3‘ i 


— S. I I — Res judioata — Mortgage, suit 


Joinder of parties as representatives of mortgagor and 
in their own right — Failure to plead, non-Uabnity oj 
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interest in mortgaged, property— Suit to establish 
non-liability, maintainability of. 

In a suit on a mortgage, persons who had not 
joined in the mortgage were impleaded not only 
as the representatives of the mortgagor but also as 
liable in their personal oapaoity: they did not 
plead that their shares in the hypothoca were 
not properly mortgaged, and should be exonerated, 
but subsequently brought a suit for a declaration 
that tho decree in the mortgage suit was not binding 
on any personal rights of theirs in the property: 

Held, that having omitted to sot up their rights 
in the mortgage suit, they were barred by res 
judicata from setting them up in a separate suit, m 
Bangai Goundan v. Vbnkatammal oU 

s. 1 I — Bes judicata— Partition proceedings 

Question of title not decided — V. P. Land Revenue 

Act (III of 1900* 8 288 k '» applicability of— Suit 
Jor declaration that plaintiff is sole owner of mahal, 
maintainability of. 


Where upon an application for partition no ques- 
tion of title is raised and determined, the mere 
fact that a partition is effectod by tho Revenue 
Court does not amount to a deoision of the ques- 
tion of title by that Court which might have the 
effect of res judicata upon a question of title to 
the property as between the parties who are 
arrayed on the same side as applicants for partition. 

Where a suit does not relate to the union or 
separation of mahals as formed by the Revenue 
authorities, but is only for a declaration that the 
plaintiff is the sole owner of a mahal, the provisions 
of section 23.1 k of the U. P. Land Revenue Act would 
not apply. A Lal Behari v. Parkalli Koer, 18 A. 
L. J. 110; 2 U. P. b. R. i A) fO; 42 A. HOP , ? 2 

S. I I -Res judicata— Plaintiff claiming 

under different title— Point not allowed to be raised 
by Court, whether can be raised in subsequent suit. 

W here in a subsequent suit the plaintiff sues 
under a title different to that under which he 
endeavoured to support his claim in a previous smt, 
the decision in the latter suit will not operate as 

res judicata in the subsequent suit. , . 

Similarly, where in a previous suit the plaintiff 
was prevented by the Court from raising a. par icu- 
lar point, he is not debarred from raising that point 
in a subsequent suit. C Mohan Lal Shah v. 

Lal Shah, 31 O. L. J. U3 'P/, 

S. I I— Res judicata-Sui t by managing 

member of joint family— Subsequent suit y one 
member of family, whether maintainable. 

A suit brought by the managing member ot a 
Hindu joint family with the consent and knowledge 
of the remaining members of the family and on 
behalf operates, under section 11 of the Civi * 
cedure Code to bar a subsequent suit by e 
members in respect of the same property, on 
same cause of action and against the 8a ™ 0 
defendant. A Kct jman v. Jagannath, 2 U. r. u.iv 
(A.) 74; 18 A. L.J. 326; 42 A. 369 ***'? 

— S. I I, Expl. IV- Transfer of Property 

Act (IV of 1882;, so. 86, 06— Res judicata- Mort- 
gage — Suit for sale under mortgage Prior mor 9°9 

made party but his mortgage not attacked aui , 

subsequent, by prior mortgagee, whether barred. 

Section 0« of the Transfer of Property Act 
expressly provides that when property, the sa e o 


whioh is directed, is subject to a prior mortgage, 
it may be sold freo of such mortgage with the 
consent of the prior mortgagee, and implies that 
without suoh oonso"t it cannot be so sold 

\ prior mortgagee has a paramount claim, and 
although made a party to a suit by a puisne mort- 
gagee, need not intervene unless his mortgage is 
impugned. 

Where, therefore, a prior mortgagee was made a 
party to such a suit but did not appear, and subse- 
quently brought a suit on his mortgage: 

Held, that he was not barred from asserting his 
claims by section 11 of tho Code of Civil Procedure, 
inasmuch as there was no need for him to mako 
his prior mortgage, the validity of which had not 
been attaoked, a ground of defence in the former 
suit PC Radha Kishun v. Khdrsiied Hossein, 18 
A. L. J. 401; ( 19201 M. W. N. 308; 38 M. L. J. 424: 11 
L. W. 618; 22 Bom. L. R. 557 959 

S. I I, Expl. VI — Res judicata— Suit by 

person claiming through another who was party tn 
previous suit —Previous suit, parties in, litigating 
bona fide — Decision in previous suit whether bars 
subsequent suit. 

A person claiming through another, who was a 
party to a previous suit in which the parties were 
litigating a private right bona fide on behalf of a 
olass, is bound by the decision in that suit, even 
though he was no party thereto either in a repre- 
sentative or personal capacity and the decision in 
the previous suit against his predecessor was 
ex parte; consequently, a subsequent, suit brought 
by him on the same facts would be barred under 
explanation Vf to section H of the Civil Procedure 
Code as res judicata M Srooman Madabushi 
Gopalacharlu i> Emmani Suhbamma, 38 M. L. J. 
493; 43 M. 487; 0 920) M. W. N. 436 984 

S. 20 (C) — Place of suing - Principal and 

agent — Accounts, suit for, against agent Cause oj 
action. 

The cause of action in a suit for accounts against 
an agent arises at tho place where the contract of 
agency was made or where it was to be performed 
and where the refusal to account took place. 

The foot that monies have to be sent from a par- 
tioular place does not form a part of the cause of 
action on a contract of agenoy. L B Rowther p. 
Rowther, 12 Bur L. T. 198 2oo 

SS. 39, 42, O. XXI, r. 1 5-Execu- 
tion of decree— Transjer of decree— Decree-holdc’ , 
death of— Application by legal representatives for 

substitution — Court, proper. _ 

A Court to which a decree is transferred for 
execution has no jurisdiction to entertain an appli- 
cation for bringing on the record the legal repre- 
sontative of a deceased decree-holder. The appli- 
cation must be made to the ~!ourt waich passed tho 

Obiter. — The execution of a decree so transferred 
need not necessarily be stopped because the appli- 
cation for substitution has to go to the Court 
which passed the decree. N Shbibam u. Dubqaprasmi 

o. 47 —Execution of decree— Application 


tor refund of excess money realised in execution - 
Court, proper— Delay in making application— Extent 
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sion of time — Sufficient cause-- Bona fide mistake— 

Limitation Act ( IX of liQ8J,s- 14. 

An application for refund of a sum of money 
wrongfully recovered in execution proceedings can 
be entertained by the Court executing the decree, 
as such application raisoB a question relating to 
the execution of the decree within the meaning 
of section 47 of the Civil Procedure Code and m 
respect of which no separate suit can lie. 

Where instead of applying to the Court executing 
a decree for refund of excess money levied in execu- 
tion, a suit is under a bona fide mistake brought by 
the applioant, he is entitled, under section 14 of the 
Limitation Act, to deduct the time taken up in 
prosecuting the suit in calculating the period for 
making an application for refund. B Gani*atrao 
Sultanrao r # Anandiuo Jaodeorao, 22 Bom. L. R. 
238; 44 lb 97 967 


s. 47 —Execution of decree - Application to 

be brought on record as representative of judgment. 

debtor— Court to which application should be made. 

Where a person applies to be brought on the record 
as the representative of the judgment-debtor so 
that he may raise a question to bo decided by the 
exeonting Court under section 47 of the Civd 
Procedure Code, the proper Court to entertain the 
application is the Court executing the decree. IYI 
Baghavachari v. Paramaswami Pili.ai, 11 L. W. 173 


S. 47, O. XXI, rr. 62, 66— Execu- 
tion of decree— Decision of question in execution 
proceedings, when binding— Decree-holder, whether 
can set up encumbrance in his own favour after sale 
— Mortgage decree— Bale- Mortgagee purchaser, whe- 
ther bound by estoppel binding on mortgagor— Sale 
subject to mortgage find sale with notice of mort- 
gage, distinction between— Auction-purchaser, whe- 
ther can question validity of mortgage. 

A decision, in the course of execution proceedings, 
of a question which properly arises for consideration 
is final and binding between the parties. The bind- 
ing character of the order is not affected by the 
circumstance that as to some of the parties it 
was based on agreement and as to the others on an 
adjudication by the Court. 

A mortgagee who purchases the property at a 
sale in execution of his decree on the mortgage is 
bound by an estpppel that would have bound his 
mortgagor. 

A decree-holder who is bound to notify before 
the execution sale all encumbrances on the property 
about to be sold cannot subsequently set up an 
encumbrance in his own favour not set up in the 
execution proceedings. 

If a person purchases an estate subject to a 
mortgage, whether under a voluntary conveyance or 
under a sale in invitum, or undertakes to discharge 
it, he cannot be heard to deny the validity of the 
mortgage subjeot to which he made his purohase. 
Where, however, the purchaser merely buys an 
estate which is under mortgage but does not take 
it subjeot to the enoumbrance or undertake to 
discharge it, he is not precluded from impeaching 
the validity of the mortgage. The distinction 
between the two olasses of cases depends upon the 
question, whether the property has been sold subjeot 
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to the mortgage or whether mere notice of the 
mortgage has been given in the proclamation of 
sale. The former contingency is provided for by Order 
XXI, rule 62, the latter is contemplated by Order 
XXI, rule 66, of the Code of Civil Procedure. C 
Kali Das v. Prasanna Kumar, 30 0. L. J, 49P; 24 0. 
W. N. 21 9j 47 0. 446 189 

8a 47 — Execution of decree— Order staying 

or refusing to stay execution, nature ef— Appeal, 
whether lies. 

Orders staying or refusing to stay execution of 
a decree are not orders determining questions relat- 
ing to the execution of the decree within the 
meaning of section 47 of tbo Code of Civil Procedure 
and are, therefore, not appealable. C RAJBNDW 
Kisiiork v. Moihura Mohan 228 

s. 47, O. XXI, rr. 89, 90 , 9 1 , 92 

— Execution of decree — Sale in respect of amount not 
due at date of sale — Sale, whether can be Confirmed- 
Limitation Act (IX of 1906,1, Seh I, Art. IS), ap- 
plicability of— Application to set aside sale — Limita- 
tion in suspense, 

A sale hold in execution of a decree for an amount 
in respect of which there was no decree existing 
at the time is illegal, and the Court would be 
justified in refusing to confirm it The fact that 
subsequently to tte sale the decree-holder obtained 
a decree entitling h’m to the amount for which 
the sale was held would not validate the sale 
On the application of the judgment-debtor a sale 
was set aside on the 31st July I9i8. Onthe 3rd April 
1917 the High Court on appeal ultimately reversed 
the order setting aside the sale. On the 29th 
September 1917 the decree-holder applied for con- 
firmation of the sale, whereupon the judgment- 
debtor put in an application to have the sale set 
aside. It was objeoted that this application was 
barred by limitation, having been made more than 
three years after the date of the tale: 


Held, that the period for making the application 
was prescribed by Article 181 of Schedule I to the 
Limitation Act and that period commenced from 
the time when the right to apply accrued, that the 
rifcht to apply arose on the 3rd April 19i7, and 
that, treating the interval between the 3 1st 3n\j 
191 H, and the 8rd April ii-17, as under suspense, the 
application was not barred by limitation. C 
Ariatullah v. Sashi Bhusan Hazrah, 24 0. W N- 

73 547 


S. 47 — Fraud — Ex parte decree obtained by 

fraud — Suit for setting aside decree, maintainability 
of. 

A regular suit lies to set aside an ex parte decree 
obtained by frand. L Godar Bah v. Ahmad Yab 

Khan 412 

Sa 47 — Mortgage, suit on — Decree absolute 

for sale, amendment of — Execution of decree — Question 
of title, whether can be inquired into in execution 
proceedings. 

Vi here upon the formal rejection of an epphea- 
tion by the legal representative of a deceased 
mortgagor to set aside an ex parte decree absolute 
for sale, the Court orders the decree to be amend- 
ed by declaring that the decree affects only the 
estate of the deceased and should only be executed 
against that property in the hands of the legal 
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representative of the deceased, suoh amendment, 
unless corrected on appeal, is binding on the parties 
and operate to throw upon the decree- holder the 
burden of proving in execution that the property 
sought to bo sold is part of the estnto of the 
deceased and is in the hands of his legal represtn- 
tativos, who are entitled to raise the question in 
execution. A Gajaduar Singh v. Babakti Lal, • 
L. J. 131; 2 U. P L R (A. ) 34 a* 

— — — SS. 47, 145* scope of — Execution of decree 

Surety, whether 'party to suit — Surely, claim by,fo> 

cancellation of surety brmd on ground of fraud — 
Procedure— Suit, separate, whether necessary. 

. The effect of seotion 145, Civil Procedure Code, 
is that the surety may bo made a party to the 
execution proceedings against the principal debtor, 
and an order against the surety is in effect a decree 
upon his soparate contract against him for the 
payment of money. The suroty is not a party to 
the suit or to the decree made therein, nor does 
he become a party to execution proceedings until 
application is made for an order against him. Ho 
is not a party to the suit within the meaning ot 
section 47 of the Code and seotion 145 only makos 
him a party for a limited purpose, namely, for 

surety, therefore, who wishes to get the surety 
bond cancelled on the ground of fraud should pro- 
ceed by way of a regular suit, and not by an 
application under section 47, Civil Procedure Code 
IY1 Ramanathan Pillai V Dokaiswami Ayyangar, 38 
M. L. J. 65; 11 L. W. 45; (1920) M. W. N. 114; 41 M. 

325 363 

s, 50 —Judgment-debtor, who is— Decree 

against dead person, whether enforceable against his 
legal representatives. 

For a person to be a judgment-debtor, he must 
be a party to a suit or appeal. A porson who dies 
befoie a decree is passed against him is not a 
judgment-debtor, and consequently the decree 
cannot be enforced against his legal representatives 
under section 50 of the Civil Procedure Code as 
that seotion applies only where a judgment-debtor 
dies subsequently to tbe passing of the decree^ 

N Bhanjisingh v . Bhagwati Prasad J 

S. 60— Agriculturist transferring his land 

on lease or mortgage, effect of- Property, whether 

attachable. . . . . 

A person does not cease to be an agriculturist 

merely because he transfers his land by lease or 

mortgage: he still continues to be an agricultunst 

and his property is protected from attachment N 

Amolaksao v , Eknath, 16 N. L. K. o 3 

ss.64,65, 73,0. XXI. rr. 53, 

63— Attachment before judgment m two separate 
suits by different plaintiffs— Decrees in both suits— 
Sale at instance of one plaintiff, effect of— 1 
application for sale by other plaintiff, whether 

Where property is attached before judgment in 
two separate suits by the respective plaintiffs 
therein, and both suits are decreed, and the pro- 
perty is sold in execution of the decree of one of 
the plaintiffs, ownership in the property passes to 
the purchaser the moment the sale is knocked down 
to him. Anapplicati-n, there fcrc, for tale of the 
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proporty at the instance of the other plaintiff is not 
maintainable, inasmuch as tho defendant has, in 
consequence of tho sale, no interest in tho property 
which can be attached or sold. IVI Vexkatasawm v 
Xaii»u v. til RlSAWill Iyek, 11 L. W. 849; as M. L. J. 
441 626 

. S. 66, applicability of, to successors-in-title 

oj certified purchaser. 

Section 6b of the Civil Procedure Code applies 
to tho succe88orB-in-titlo of a certified purchaser. 
N Laxman v Govind, id N L. It. 87 499 

— s. 68, £>Cfl. HI --Execution of decree — 

Sale of ancestral land — collector, power of— Court, 
whether can return papers to collector, after failure 
of latter to effect sale. See Limitation Act, Sen. I, 
Art. 1 3 

S. 73 


S. 73, O. XXI, r. 72— Bombay High 

Court Manual of Circulars, Ch. II, »\ 91 fib) (oj— 
Execution of decree, transfer of, to Collector— Sale — 
Power oj Collector to grant decree- holder leave 
to nd — Set-off, power to allow, whether in Court or 
Collector. 

W here a decree is transferred to a Collector for 
execution, he has power to grant express permission 
to the holder of the decree to bid for, or purchase 
the property sold in execution, but ho has no 
power to allow the decree-holder to set off tho 
decretal amount against tho purchase-money. 
Permission to allow such set-off can only be granted 
by the Court which transferred the decree for 
execution B Martand Tkimkak v Daya Apa.ii, 22 
Bom L. R 10t ; 44 B. 346 627 

5 . 7 3 — Rateable distribution — Deposit m 


Court for payment to decree-holder creditor— Rights 
of rival decree-holders to impeach decree - Fraud 
and collusion— Suit for declaration that decree was 
obtained by fraud and Jor injunction restraining 
payment, maintainability of 

A party entitled to rateable distribution under 
tho provisions of section 73, Civil t rocedure Code, 
is not entitled to attack a decree obtained by a 
rival decree-holder on tbe ground that tho debt on 
which the decree was founded was not a real debt 
or was not supported by consideration. Tho decree, 
which finally determines the relation of creditor 
and debtor between the parties is conclusive as to 
the amount of the debt between them and cannot 
be impeached by third parties except on the ground 
of fraud or collusion. 

Oliter A party entitled to rateable distribution 

is not restricted by the procedure prescribed in the 
latter part of section 78, Civil Procedure Code, to a 
suit for recovery of the amount wrongly paid, but is 
entitled to sue for a declaration and an injunction 
restraining the payment 

Per Sadasiva Aiyar, J.— The special powers given 
to Courts and Receivers under special Bankruptcy 
and Insolvency Acts are not applicable to the 
question of rateable distribution in execution pro- 
ceedings under the Civil Procedure Code. IVI 
Venkata bam A Aiyar v Sooth Indian Bank, 1 imited. 
Tinneveldy, cti M. L. J. Ib8; 11 L. W. 81; 1.1920; M- 
W. N. 92; 27 M. L. T. 66; 43 M. 381 452 

S. 80 515 

3 , 33 — 'Alien enemy \ meaning of— Test — 



1022 


INDIAN OASIS. 


[192() 


Civil Procedure Code— 1908-oontd. civil Procedure Code— 1908-oontd. 


Residence in hostile country , length of, necessary to 
constitute alien enemy — Firm with alien enemy as 
partner, whether can maintain suit. 

Nationality is not the test for determining 
whether a person is an “alien enemy” within the 
meaning of section 83 of the Civil Procedure Code. 
For this purpose the place of residence or the place 
where the business is carried on is the determin- 
ing factor, and even a British subject will be 
treated as an alien enemy, if ho voluntarily resides 
Or carries on business in a hostile country. 

Residence need not amount to what is called 
domicile, namely, permanent residence sme animo 
revertendi. A muoh less permanent residence is 
sufficient to constitute a man an alien enomy, provid- 
ed it is not of a temporary character. 

If a person resides in a hostile country for a 
substantial period of time, he acquires the disability 
attaching to an enemy during that period, unless 
such residence is with the consent of the Crown. 

If one of the partners in a firm is un alien 
enemy, neither he nor his partner, who does not 
bear an enemy character, can recover money owing 
to tbe firm in the English Courts. 

In a suit for recovery of money due on account 
of costs of building, it appeared that the plaintiff 
firm consisted of six persons, one of whom lived 
at Delhi and carried on the business of the firm, 
while the remaining five resided at Mecca where 
the partners had another firm of a different name. . 
The action, though relating to a transaction entered 
into and probably carried out before the declaration 
of war between Britain and Tut key, was brought 
during the war: 

Hdd, (1/ that even if the five partners residing at 
Mecca were British subjects, they must still be regard- 
ed as alien enemies because of their residence 

in a hostile country; . _ 

(2) that accordingly neither the firm as such nor 
the one member resident at Delhi could maintain 
the present suit. L Firm Haji Am Jan v. Abdul 
Jalil Kiian, 1 L. 276 324 

s. 92, O. I, r. 10 — Trust , suit for pro- 
tection of — Court, power of, to add parties — Advocate- 
General, joinder of, as plaintiff, propriety of. 

As in a suit, under section 9 i of the Civil Pro- 
cedure Code, for the protection of a trust the most 
important questions to be decided are those which 
relate to the administration of the trust, the Court 
has power, under Order I, rule 10, of the Code, to 
add parties for the effectual adjudication of those 
questions, and the addition of the Advocate- General 
as a plaintiff in such a suit is not improper IVI 
Ambalavana Pasdara Sannidhi V. Advocate- 
General OF Madras, 38 M. L. J. 20‘; 11 L. W. _2lP; 

27 M. L T. 1(0 546 

— S« 95— Attachment before judgment— Dama- 
ges, separate suit Jor, whether barred — Limitation 
Act (IX of 1908;, Sch. I, Arts. 29, 36, applicability 
of. 

A claim for compensation for wrongful attach- 
ment of property before judgment, made in a 
counter affidavit disputing the propriety of the 
attachment, and, therefore, at a stage at which the 
Court was not called on to deal with it and could 
not legally have done so, is no bar to a separate 
suit for damages. Section 95 of the Civil Procedure 


Code operates as a bar to such a suit if the claim 
is made at the stage at which either of the con- 
ditions postulated by the section has been fulfilled, 
but not otherwise. 

A suit for damages on account of injury to stook 
caused by making an attachment before judgment 
must be brought within the period prescribed by 
Article 36 of Schedule l to the Limitation Aot. 

The period of limitation applicable to a suit for 
damages on account of the sale of goods, attached 
before judgment, at a low price and injury to trade 
and reputation consequent on the attachment itself 
is contained in Article 29 of Schedule I to the 
limitation Act. IVI Sokkalinoa Ciiettt v. Krishna- 
SWAMI Ayyar, 11 L. W. 479; (1920; M. W. N. 192, ; 38 
M. L. J. 324 786 

s. 100 770 

— S. I I O— Appeal to Privy Council— Valua- 
tion of subject-matter of suit — Interest ■, whether can 
be added to decretal amount. 

In calculating the value of the subject-matter of a . 
suit for the purpose of an appeal to His Majesty in 

Council, the appellant is not entitled to add the interest 

added to the decretal amount in order to bring 
the value up to Rs. 10,000. A Sahu Ram Kumar v. 
Mohammad Yakub, 2 U. P. L. R. (A.) 14'; 18 A. L. J. 

44) 976 

— S. I 10 — Appeal to Privy Council — Value 

of claim at date of decree — Claim for share of family 
property— Value for purposes of appeal, method of 
determining. 

In order to satisfy the requirements of section 110 
of the Civil Procedure Code the value of the claim, 
that must be taken into account in determining 
whether an appeal lies to His Majesty in Council, is 
the value on the date of the decree from whioh the 
applicant seeks to appeal. 

Where the subject-matter of a suit is a share in 
family property, in determining the value of such 
subject-matter for the purpose of an appeal to His 
Majesty in Council, the value of the share only 
ought to be regarded, and not the value of the 
whole property. B Raoji Bhikaji v. Laxmibai, ! 22 
Bom L. R. 243: 44 B. ‘04 972 

s. I 1 5, 0. Ill, r. 1,0. IX, rr. 6, 

7, 12, O. XXXI/, r. I I -Guardian ad litem 

of lunatic defendant — Order directing guardian to 
produce ward —Non-compliance with order— Court 
proceeding ex parte — Appointment of and applica- 
tion by fresh guardian and setting aside of ex parte 
order, validity of — Order directing production of 
ward, whether necessary — High Court, interference 
by, in revision — Representation of parties by Vakils 
under 0 IX, r. 7, legality of 

Order III, rule 1, Civil Procedure Code, is wide 
enough to enable the Court to direct any party to 
the suit to appear in person, whether he be a minor or 
a major or of sound or unsound mind, and the order 
may be made at any stage of the suit. 

When such an order is given to the guardian of a 
lunatic or minor defendant, it is in effect an order 
to the defendant to appear in person and failure 
to comply with it will enable the Court a 
under Order IX, rule 12, of the Civil Procedure Code. 

There is nothing in Order XXXII, rule , 1 
Procedure Code, to make it inapplicable to a case 
wherein an order was passed to try the suit ex parte. 
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The power under rule 11 may be oxercised at any 
time during the pendonoy of the suit. 

Parties are entitled to appear by Vakils under 
Order IX, rule 7, Civil Procedure Codo. 

Where on the non-oomplianco by a guardian with an 
order directing him to produce the minor or lunatic 
defendant the Court proceeds ex -parte, the order may 
be set aside on the application of a fresh guardian. 

In setting aside the ex parte order it is iu the 
Court’s discretion to impose, as a condition pre- 
cedent, that the guardian do produce his ward on a 
prescribed date. If it declines to impose such a 
condition, the High Court will not interfere in 
revision. IYI Ayya Nandan u. Thanammal, 11 L. W. 
239; (1920) M. W. N. 241: 27 M. L T. 171 945 

" S* I I 5« O. VII, f* « I I — Interlocutory 
order — Revision — Remedy, other, open -High Court, 
interference by— Order rejecting plaint, whether open 
to revision. 

A Uigh Court will not interfere, under section 
lift of the Civil Froceduro Code, with an interlocutory 
order when there is another remedy open to the 
party and no irremediable harm will bo suffered by 
the interlocutory order. 

An order rejecting a plaint, being appealable, is 
not open to revision by a High Court. Fat Biiub- 
nhshwari Prasad v. Mohan Lai^I P. L. T. 6 786 

S. I I 5 — Jurisdiction, refusal to exercise, 

uhat amounts to— Refusal to entertain application. 
Where a Court refuses to entertain an applica- 
tion on the erroneous ground that tho application 
does not lie, its action amounts to declining juris- 
diction and its order is liable to be set aside 
under section 115 of the Civil Procedure Code. IYI 
Ramasawmi Pillai v. Badra Nayakar, (1920) M W 
N. 270; 11 L W. 22 ; 38 M. L J. 322; 27 M. L. T. 99 


— SS. 1 15, 151, O. XVII, r. 3 - 

Plaint, defective — Procedure — Power to reject plaint 
or dismiss suit — Material irregularity, what is — 
Dismissal of suit on account of defective plaint, 
whether material irregulanty — Revision — High Court, 
interference by. 

A Court has no jurisdiction to either dismiss a 
suit or reject a plaint merely becauso the plaint is 
defective in that it does not comply with a pro- 
vision of the law. The proper procedure is to call 
on the plaintiff to cure the defect, and on his 
.failure to do so, the Court may proceed to decide 
the suit forthwith and to dismiss it under Order 
XVII, rule 3, of the Civil Procedure Code, or it 
may rejeot the plaint under its inherent powers. 

An error of procedure resulting in a failure of 
justice is a material irregularity and is opon to 
correction by the High Court under section 116 of 
the Code. Pat Ramkshwar Singh v. Sadaxand Jha, 
2 U. P. L. R. (Pat.) 29; 1 P. L. T. 183 445 

— -» 8« I 15 — Punjab Courts Act (VI of 19I9>, 
*• 44 — -Revision — Interlocutory order — High Court, 
power of interference of — Jurisdiction, question of — 
Punjab Tenancy Act (XVI of 18S7J, s. 77 (3) (i — 
Jurisdiction of Civil and Revenue Courts — Declara- 
tion, suit for, that plaintiffs are not liable to pay 
rent as entered in revenue record. 

. 4^ Court has power nnder its revision al 

jurisdiction to deal with and to set aside, ^if neces- 
•iry t an interlocutory order. 


coutd. 

Interferon co on tho ro vision side, however, is only 

permissible whon an intorlocutory ordor is so unjust 

and is likely to put things into so inconvenient a 
position that irreparable harm would be done to the 
applicant for revision, 

A High Court will interfere with an interlocutory 
order passed by a subordinate Court, if the question 
involved is not one of the exercise of discretion but 
of want of jurisdiction and manifest injustice might 
otherwise be done. 

When a Court comes to an erroneous decision that 
it has jurisdiction to entertain a suit, it would tend 
to tho convenience and advantage of all parties if 
that decision is set aside and matters put right at 
the earliest possible stage. 

A suit for a declaration that the plaintiffs are not 
liable to pay rent as entered in tho rovenuo records 
falls within tho purview of section 77 (3) (if of tho 
Punjab Tenancy Act and is exclusively triable by a 
Revenue Court. J 

Plaintiffs sued for a declaration that they were 
only liable to give to the defendants a one-third 
share of grain as rent in respect of their occupancy 
lands, despite an entry in the revenue records 
showing a liability to pay a larger share. The defend- 
ants took the preliminary plea that the Revenue 
Courts alone had jurisdiction to try tho suit. The 
Court having decided in favour of tho plaintiffs, the 
defendants applied to tho High Court for revision 
under section 44 of the Punjab Courts Act of 1919: 

Held, (l) that as the question involved was one of 
jurisdiction, tho High Court had power to interfere 
with the interlocutory order in revision; 

(2) that tho suit was triable by a Revenue Court 
and the plaint should be returned for presentation 
therein. L Sawax Singh t>. Rahman 739 

ss. I 15, O. XL, rr. I, 4 , o. 

XLIII, F. 1 (S) — Receiver — Account submitted by 
Receiver Liability, extent of— Order construing 
order of appointment of Receiver— Appeal, ivhethcr 
lies -Appeal entertained erroneously —Revision. 

It is not right for a Court, when considering tho 
accounts submitted by a Receiver, to go into the 
question of his liability to account for periods 
other than the period covered by tho account itself. 

An order construing an order of appointment of 
a Receiver does not fall either under rule 1 or under 
rule 4 of Order XL of the Civil Procedure Codo 
and is not appealable. 

Where an Appellate Court entertains an appeal 
which it has no jurisdiction to entertain, its decision 
is liable to be set aside in revision Fat Siiamhautta 
Singh v. Bhagwanti Sixgh, (19201 Pat. 12i- 6 P L 

J ‘ b7 is 

■ s. I I 3 — Revision — Limitation, wrong de- 
cision on question of— High Court, whether will 
interfere. 

Inasmuoh as section 115 of the Civil Procedure 
Code is restricted in its application to questions of 
jurisdiction, the High Court will not entertain an 
application for revision of a non-appoalable order 
on the ground that tho Court below has wrongly 
decided tho question of limitation raised in the suit. 

A Hashmat Ali v. Moiian, 2 IJ. P. L. R. (A.) 72 

ffe 871 

■ SS. I 13, 151, scope of — Xo adjudication 
on point of law — Revision , whether competent. 
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,=/= * sSStti 
i;irr:r.2pa££,s^- 

interfere in revision. LBysoi Mal 55 

’ S. 1 44— Restitution Statement of Partition 


C I “JV<-dl *1 ' 

Commfeioncr embodied in yinoJ port, «io» tow, « e 
(her conclusive evidence ol pr, or possess lon-Status 
n no ante howto be ascertained. 

I final decree passed in a partition suit is c< on- 

sWe e^dencc, oven if admissible, of prior possession 
as between parties to a proceeding under section 144 
of the Code of Civil Procedure arising out of the 
. ... having been finally sot asido on 

appeal. The questions arising between the parties 
must be determined on evidence 

Per Beachcroft, J.-The object of section 14 V is to 
a the status quo ante, which in such cases can 
only be as^rtained by taking evidence. C Amor 

Rahman v. Audui. Sobhan 363 

- Si IT'O 

« 145 — Surety bond hypothecating pro- 
perty — Personal liability of surety Bond, howto be 

Wheire^for tho duo carrying out of a D y order 
that might be passed against a party to a suit, a 
security^ bond is given whereby the obligors make 
themselves liable for a specified sum by hypothe- 
cating property therefor, which they declare shall 
serve as security and be liable to the extent of the 
sum specified, the obligation created is not personal 
to the sureties, but is only a charge upon property 
and inasmuch as a Court is not a juridical person 
and cannot be sued, nor can it take property or 
assien it, tho only mode of enforcing the bond is by 
the Court making an order in the suit upon an 
application to which the sureties are parties, that 
the properties be sold, unless before a day named 
tho sureties find the money. PC ^aghlbar 

Sikgu v. Jai Indra Ba.iaduk SlNGH, 22 O. C. 212, 6 

o L. J 6fc2; 38 M. L. J. 302; 18 A. L. J. 268; 42 ! A, 
168 ;^Bom 1.^62! 445,820 

s! 151. , „ , . 

Section 161 of the Civil Procedure Code gives no 
new powers to the Courts relating as it does 
merely to powers that arc inheront in all Courts. 
L Bano Mal u. Bang Mal, 27 P. W. R. Ib20; 116 V 

!l^ii 20 S. 151, o. XXXIX, r. 2 <l>- 

“ Injury", meaning of— Inherent power of Court to 
do substantial justice-Discretionary relief, grunt of, 
principles governing— Temporary injunction, when 

can be granted, -vyytv 

The word “injury” in rule 2 (1) of Order XXXIX, 

Civil Procedure Code, means an act which is con- 
trary to law. 


jnstice for the adminiatration of which alone it 

eI A person asking the Conrt to e^rcise Us discre- 
tionary jurisdiction must make out a t! 

and must show that there is no other rem < ) J P 
to him by which he can protect h.mself from 
consequences of the injury complained of. 

To justify a temporary injunction the P aim, 

must show not only that an '^““ defendant is 
appropriate relief, bat that unless the defendant 

restrained forthwith by a temporary .njunot ™^ 
irreparable injury or inconvenience may resn ^ 
the plaintiff before the suit 19 de0 ‘“® p „ AD 
merits. L Firm of Manohar L*l Mahabir Pe 9 = a J 
V. Firm of Jai Narain Babu Lal 


r ^" M **“* , . 

O 1«V?_ O. XLI. r. I I —Amendment 
~^7cJe-\ppcnl of- Jurisdiction to 

Whet'a'deeree is confirmed upon appeal the 
dele of the original Court becomes merged m 
the decree of the Appellate Court, and t ^lat^ 

IZlZt rodfwHhout notice S the respondent^ 

"s!l52-rrrw in judgment-Successor of 
Judge, whether competent to correct to 

The successor of a Judge has i J ^ his 
coiTect a c’crical error in a judgment 

predecossor-in-office. A A w*™*" [MA Kh 

Abddluai Khan, 18 A. L J. 601; 2 U.P. L. ggg 

!1 O. II, r. 2 — Property «rongl» 

— Declaration, suit for— Suit, subsequent, f , 

^maintainability of-Costs, 

ordered, whether can be recovered «• ft*** 

Where a person whose propert; y hai * prop erfcy 

attached sues for a declaration th V P toing 

is his and is not liable to ashmen ^ 
a decree, a subsequent suit by him to] cov^ 

ges for wrongful attachment is although 

l Order IT, of the Civil Procedure Code, aa, ^ 

he could have joined a claim for ™ J* 0 do B0 . 

suit for a declaration, he was not bou ^ not 

Where in an oxeoution proceeding P® f 
party to the suit objects to to 

perty and under an erroneous decision ^ ^ 

pay the costs of the other si , ag dam&- 

ocover the sum so paid, not m cos b 
ges for having been compelled to P Ahmad, 7 O.J+ 
justification. O Maikc Lal v Nazir Ahm e5 7 

t^O. II, r, 2, O. IX, r. 

junction prohibiting defendan Application for 

J and for value of fodder ”™^ A %ni*ed for 
permission to withdraw su 0 / money ad- 

default- Subsequent suit . for 0 j contract, 

vanced as well as for damages f 

whether barred. . . . restraining defend- 

Plaintiff sued for an in l Q ^°? 0 dder growing on his 
ant from cutting and remov ng his leaae. 

and in contravention of t the deed of leas® 

?£e defendanUraving Pleaded ttrnt d , ft. 

could not be aaed upon JJhdraW t M 


ary to law. .. , 

The Code of Ciril Proeedore ra not eihauatiTe and ‘"“ —-' j aa it waa ' tM 

the Conrt poaaeaaea inherent powers to .act ox isb,to couldnotbaaue l~ ilJlioa to withdraw 
j'ustilia' ia ordor to do that real and subatantwl plaintiff appUed tor p 
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suit and haring failed to appear on the date fixed 
for hearing of the application, the suit was dismissed 
under Order IX, rule ", civil Procedure Code Ho 
then got the deed of lease compulsorily registered 
and instituted the present suit for recovery of the 
money originally advanced by him to the defendant 
as well as damages for breach of contract: 

Held, that Order II, rule 2, of tho l ivil Procedure 
Code was no bar to the suit. L Mani Singh v. 
Allah Ditta 630 

O. II If r. 4— Vakalatnama - Pleader’s 

name omitted from body of vakalatnama — Appeal, 
presentation of, by Pleader, whether proper 
Under Order Ilf, rule 4, Civil Procedure Code, 
the appointment of a Pleader should be in 
writing signed by the person for whom the Pleader 
is to appear and act; every such appointment, when 
accepted by a Pleader, must be filed in Court. 

Where a party delivers a vakalatnama to a Pleader 
duly signed by himself, but omits the name of the 
Pleader in the body of the vakalatnama, the latter 
has implied authority to fill in the details, and if 
the Header simultaneously accepts tho vakalatnama 
and signs his name in token of acceptance, this is a 
sufficient compliance with the provisions of the 
law. 

If in such a case tho Pleader presents an appeal, 
the omission of his name in the body of the vakalat- 
nama would not invalidate the presentation of the 
appeal N Masuubi v. Donoar Singh 41 S 

-O.V, rr 17,20 Substituted service, 

when can be effected — Ex parte decree — Application 
for setting aside decree suspended -Subsequent ap - 
■ plication, whether in continuance of original applica* 
tion - Limitation Act (IX of 1908,1, Sch 1, Art 164. 

! Plaintiff sued defendants at Sialkot for au 
injunction regarding an alleged right of way and 
the demolition of a wall Difficulties having arisen 
in obtaining personal service on the defendants 
who did not live at Sialkot, notices were affixed on 
their so-called inhabited house there and an ex 
parte decree was passed on the 29th November 
1912. On the 23rd of December the defendants 
applied for setting aside the ex parte decree, but in 
the proceedings it was found impossible to effect 
personal service on the plaintiff and after vain 
attempts to do so, tho Munsif passed an order that the 
application be consigned to the record room and that 
action could be taken when the plaintiff applied for 
execution. On the .'7th Maroh 1914 the decree-holder 
applied for execution by demolishing the wall and 
for Bs 27 as costs. Summonses were ordered to 
be sent to the judgment-debtors and were served 
by being affixed on the same house where the 
judgment-debtors were not residing. An order for 
demolition was made and the house wa9 ordered 
to be sold in order that costs might be recovered. 
The decree-holder, having obtained permission to 
bid, bought the house for Rs. 40. The judgment- 
debtors, having obtained information of what had 
occurred, put in an application on the 25th July 
1915 for restoration of the proceedings in the 
original suit. This application having been dis- 
missed by both the Courts below a9 time-barred, 
the defendants applied for revision: 

• Held, (l) that no legal servioe as contemplated by 
the Oivil Procedure Code ever took place on the 


defendants, as no order was passed by the Court 
under Order V, rule 20, for effecting substituted 
service 

i2; that upon a proper construction of the law 
the original application for setting aside the 
ex parte decree, made as it was within 30 days of the 
ex parte decree was bound to succeed- 

(3 1 that the mere fact that the original applica- 
tion was consigned to the record room did not in 
any way necessitate a fresh application; 

(4) that the application of the 20th July 1915 
must be considered as merely in continuance of tho 
suspended original application; 

(5 that consequently no question of limitation 
arose and the ex parte decree should bo set aside. L 
Barkat Ullah v. Fazal-i-Maoi-a 824 

O. IX, r. 2 — M i nor del'endu nts — Affida vit 

of service of summons not filed by plaintiff — Suit 
dismissed for default — Order, whether justified— 
Procedure. 

In a suit in which two of the defendants were 
minors, the plaintiff failed to file an affidavit of 
service of summons upon their guardians, where- 
upon the Court dismissed the suit for default: 

Held, that the order of dismissal was without 
jurisdiction, as there was no justification for 
dismissing the suit against the major defendants, and 
that the proper course was to direct the plaintiff to 
proceed against the major defendants, noting that 
an_) decree obtained by him would not bind the 
miuor defendants Pat Screndba Mohan Sinha 
r. Gena Sardar, 1 P. L. T. 125 826 


O. IX, rr. 6, 7 945 

O. IX, r. 8 630 


O. IX, r. 8 -ria intiff, absence of — Procc • 

dure - Duty of Court 

Where on the date fixed for the hearing of a 
case tho plaintiff is absent and the defendant 
appears, the Court is bound, under Order IX, rule 
8, Civil Procedure Code, to dismiss the suit for 
default: it has no jurisdiction to record the defend- 
ant’s statement and to decree the claim in part. A 
Mata Bux Lal v Brij Mohan 966 


O.IX, r.9 — Suit dismissed for default— 

tsloralion on application by one oj several plaint - 
s— Restoration, whether in favour of all. 
a order under rule 9, Order IX of the Civil 
>edure Code, setting aside an order dismissing a 
for default made on the application of some 
jveral plaintiffs, may operate in favour of all 
aem as the Court setting aside the order may 
r>t ’o Bishambhar Nath u. Girdhabi .. al, 7 O. 

2 U. P L. R. , J o.) 40, 23 O. C. IS 481 

o. IX, r. 12 945 

n ix. r* 13 820 

8 : IX,’ r. 13, O. XLVII, rr. 6, 7 

Decree ex parte— Review, application for, mam - 
inability of - Application to set aside ex parte 
cree barred, effect of, on application for review — 
ypeal against order granting review, grounds of— 
.Auction of time spent in obtaining copies— Limit a. 
\n Act (IX of 191.8A «• 12 {V- 

lQ mere fact that a party does not apply to set 
* an ex parte decree under Order IX, rule 13, 

' Procedure Code, is no.bar to his making *n 
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application under Older XLVII, rule 1, for a review 

° f A* petitioner for review is entiUed under section 
12 1 2) of the Limitation Act to have deducted in his 
favour the time taken in obtaining a copy of the 
judgment which he seeks to have reviewed. # 

3 Whether or not a party, who seeks to review an 
ex parte decree, had sufficient reason for his failure 

to appear, is not one of the grounds which c,nbe 

urged under Order XLvlI, rule 7 of the Code of 
Civil Procedure, in an appeal from an order granti g 
the review. IV1 Chokkalikoam Casm * Lik«- 
manan Chetty, m L. W. c\ U. L. J. 22*. (l.^ 4 

M - W,N ' o! XVI, rr. 10. II. 12 -Non-ap. 

pearance in obedience to summons- Order imposing 

fine — Jurisdiction. , 

An order imposing a fine on a person under Order 

XVI rule 12, of the Code of Civil Procedure for 
failing to appear in obedience to a summons is 
without jurisdiction, unless it is made after attach- 
ment of the property of that person under rate JO 
of the Order! C Bam Gopal v. Secretary oi State 

for India, 31 C. L. J. 353 

O.XVII, r. 3 ^ 

q b XVIIi !*• 3— Procedure— Reasonable 

time to comply with order of Court not allowed, effect 
of— Dismissal for default, validity of 
A party to a suit is entitled to be afforded a 
reasonable opportunity of complying with the orders 
of the Court, and of presenting his case or sub- 
atantiating it in the proper course. An interval el 
two days for the payment of process fees directed 
to be paid by the l ourt in the absence of a party 
is not a reasonable time within which to make such 

^When^a certain day is fixed for compliance with 
an order, the party concerned is entitled 10 the 
whole of that day for its compliance. C Kamapati 
Chattbrjke v Sachinandan Nandi oou 

O. XX, r. I 857 

O. XXI, r. 2 — Execution of decree — 

a . « • . i f < A A* > a a 


Executing Court , jurisdiction of, to entertain ques 
t ion of payment or adjustment of decree. 

A Court executing a decree has no jurisdiction 
to entertain the question of payment or adjustment 
of the decree out of l ourt, when such payment or 
adjustment has not been certified to the Court in 
the manner provided by rule Order XXI, of the 
Civil Pi ocedure Code, w Pbasanka Kumar v Lad 
Mian ©oSj 

O. XXI, r. 2 (3 )- Adjustment of decree 

not certified Executing Court, jurisdiction of, to take 
cognisance of adjustment. 

The provisions of clause (3) of Order XXI, rule 
2, of the civil Procedure Code are imperative, and no 
executing Court can take cognizance of an adjust- 
ment of any decree which is not certified in accord- 
ance with the provisions of the rule above cited r at 
Imamuddin Khan v. Binbabasini Prasad, 1 P L. T. 
149i b P. L J. 70 

O. XXI, rr. II, \7- Application for 

execution not properly drawn up, whether should be 
rejected — Amendment, duty of Court to allow 
lhe law casts upon an executing Court the duty 
ascertain whether an application for execution 
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complies with the requirements of the rules 
if it does not, to do one of two things, either ■ 

reject the application or to allow it to be amende 

then and there or within a fixed time. 

An application for execution of a decree was 
verified by the decree-holder’s son and presented on 
the last day of limitation. By an oversight the 
Pleader engaged omitted to sign it and consequently 
it was rejected by the Court. The deoree-holder 

appealed: 

Held, that it was the duty of the Court to give 
the applicant an opportunity of putting m aproP 
application and the decree-holder could jot be made 
to suffer for this omission on the part of the ourt. 

P Ganesh Das v Fatteh Ciiand, 2 U. P. ^ ' 

46; ri P " . R * 0 .ig 

- O. XXI, 15 l ?8 

O. XXI, r. 17 

O.XXI.rr 22,66,83, 0 .XXXIV, 

r. 4 -Mortgage suit— Decree in accordance trim 
compromise, whether final - Execution of decree-- 
I’arties, whether cun impeach decree— Executing 
Court, duty of— Decree directing sale of property 
—Judgment-debtor, whether can be allowed to eeu 
privately— Omission to serve notice under r. 
when material. 

The Court of execnfcion has to execute the decre 
as it stands, and it is not open to the parties to 
impeach the validity or the correctness of tne 

^The provisions of Order XXI, rule 83, of the Civil 
Procedure Code do not apply to a sale of property 
directed to bo sold in execution of a decree for 
in enforcement of a mortgage on such P r °P 0, *JV . 

A decree was passed iu terms of a comp 
and directed the judgment-debtor to P B T . 
debt due to the decree-holder by certain epee 
instalments, providing also that in case of a , 
the property mortgaged to the decree-holder 
be sold Default having been made the decre 
holder applied for sale of the propeity. No now 
was seived upon the judgment-debtor under 
XX), rule 22 of the l ivil Procedure Code, but 
vi as issued to him under rule of the Order: 

Held, . ) that the decree, having been PJTJ 
accoidance with a compromise arrived at do 
the parties, was not a preliminary decree wi 
purview of Order XXXIV, rule 4, I 
Code, but was a final one and capable of e ioi [ 
(Sri that although the application for exe 
was made after the expiry of one ye ar from 
date of the decree, yet inasmuch as the j ft® - ^ 
debtor had been given an opportunity 
cause why 

him, the. mere fact that no notice was s PJ 

him under Order XXI, rule S2, Civil ITocedure Lode, 

. « • 


111 111 UIJUC& V-/AUV/A I 

did not vitiate the proceedings stained » 

.3) that inasmuch as the decree urooerty, 
specific provision as to the sale o matter, 

the executing Court had no dtoCre **° n B K Limited. 
L Kora Lal r Punjab Nation at. 

M “ T ^' 2 u J X L . “‘ L '3 5 ; gs! 96-txKutim of 

decree — Possession, delivery 

.ion, effect of- Subsequent suit lor reentry 

Session, whether competent. 
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Possession of immoveable property in exooution 
of a deoree oannot be said to have been given accord, 
ing to law unless it is delivered in either of the 
methods provided by Order XXI, rule wf» or rule «d. 

Symbolical possession given in execution pro- 
ceedings to which the judgment-debtors are parties 
is to be deemed equal to actual possession as against 
them. 

Defondant constructed a mud wall dividing the 
plaintiff's land into 2 plots A and B. Plaintiff sued 
for possession of the plot A and obtained a decree 
in lW‘3 He sued out execution and obtainod pos. 
session on the 28th February 916 Subsequently lie 
brought a second suit for possession, alleging that 
the defendant had again dispossessed him and had 
oonRtruoted a brick wall in place of the old dilapi- 
dated mud wall, which it was prayed should bo 
demolished: 

Held, (i • that a full execution of the decree having 
taken place ond possession having been delivered 
proceedings thereunder came to an end and the plaint 
iff s remedy was by way of a sait 
(2 that the olaim for the demolition of the wall 
was incidental to the olaim for possession of land. 

L Salamat Ali u Ali Akbar 646 

O. XXI, rr. 35 (2), 36, obiect oj — 

Execution of decree -Delivery oj possession -Sytn 
bolical possession— Warrant, failure to affix copy of. 
effect of. 

. Under rules 3* (°) and 3fl of Order XXI, Civil 
Procedure Code, it is imperative that a copy of the 
warrant of the Court for delivery of possession 
should be affixed in some conspicuous place on or 
near the property, the objeot of the provision b ing 
that the oo-sharers and tenants may know that 
possession has been transferred to th * decree-hoMor. 

Failure to comply with the procedure laid down 
in the Code is fatal to the delivery of possession. L 
Jaubri Lal V Human, 2 U P. L. R. (UI 47 19 

O. XXI, r. 36 19 


The mere existence of a part of the consideration 
for a transfer does not prevent tho transfer being a 
fraudulent transfer voidable at the instance of rhe 
person defrauded N Haji Anoo y. Sobhagchand 


O. XXI, r. 58 

O. XXI, r. 53, scope of — Execution of 

• decree— Decree for sale of property - Court, whether 
can entertain objections 

Where the decree in a mortgage suit is one for 
sale of the property a ad no attachment is necessary, 
Order XXi, rule >, of the civil Procedure ode 
dooB not. apply and the executing Court h >s no 
jurisdiction to entertain objections L Taba * hand v. 
Raj Kishore, 2 U. P. L R (>,.j 0 895 

. — O. XXI, rr. 58, 63 Claim proceed • 

ings — Order, finality of -Declaratory suit Burden of 
proof — Fraudulent transfer — hejendant, whether 
can impeuch transaction -Consideration, partial, 
existence of, effect of 

Although the investigation in proceedings nnder 
Order XXI, rule 68, Civil Procedure Code, is nummary, 
the order made is, snbjeot to the result of a suit 
under rule b8, final. 

In a suit nnder Order XXI, rule 63, of the Civil 
Procedure ('ode the burden of proof lies on the 
plaintiff to show that the adjudication in the 
objection proceedings was wrong. 

A defendant may impeach a transaction voidable 
as against him, such as a fraudulent transfer when 
it is sought to be enforced, whether by a declaration 

or otherwise. 


~ O. XX', r. 63 623, 752 

~ ~ ” I* • 63 — Suit by trau&ieree from 

judgment- debtor to establish title -Borden of proof— 
.Bona fide?. 

In a suit by a transferee from a judgment-debtor 
to establish title under Order XXI, rule 63 of tho 
Civil Procedure Code, tho ordinary mot hod of 
establishing bona fides is to prove that the con- 
sideration passed and that possession was actually 
transferred, and this being done, t lie onus would be 
shifted on to tho contesting party to show that 
there was nontheless an intention to defoat 
creditors N Bacbcnath v. Nandi; 72 

O. Xl, r. 66 189,816 

O. XXI, r. 66 - Execution of decree — 

Sole — -Mnrtg ge notified Suit by mortgagee‘s 
Auction purchaser, right of, to contest validity of 
mortgage. 

v here property attached in execution of a decree 
is advertised for sale and a person sets up a title to 
the property as mortgagee and asks that the pro- 
perty be sold -ubject to the mortgage, but the Court 
direct*, under Order XXI, rule hd r.f the Civil 
Procedure ‘’ode, that the mortgage be notified, it 
is not necessary for the purchaser at the execution 
sale to have ihe order of the Court notifying the 
mortgage set aside and he is ontitled, in a suit 
brought by the mortgagee against him for possession 
of the property, to oontest the validity of the 
mortgage. A Kishen Lal v. Kcpram, 2 U. P. L. R. 

(A ) 94 354 

O.XXI, r. 83 816 

O.XXI, r. 90 — ‘ Interests ,’ meaning of — 

Auction-purchaser, whether person affected by sale. 

I he word ‘interests’ in Order XXI, rule d<>, Civil 
Procedure Code, is not confined to interests n 
existence prior to the sale so as to exclude interests 
created by the sale. 

An auction-purchaser is a person whose interests 
are affected by the sale within tho meaning of 
Order XXi, rule . 0, Civil Procedure Code. fl/I i(ha- 
viRi'ETTi Gopala Kbiohnayya v. Pakanat i Pedda 
Sanjekva Reddy, 11 L. W. i84; ilOiO; M. W. N. i-ij}; 

3b M L. J 2.8 333 

O. XXI, rr. 90, 91, 92 547 

O.XXI, rr. 95, 96 646 

— O. XXII, r. I -Withdrawal of suit by 

one of several plaintiffs, whether permissible. See 
Aoba Tena cy Act, s 6< 926 

O. XXII, r. 3. See Arbitration 883 

O. XXil, r. 4 210 

O. XXIII, r. 3 504 

— O, XXI * I, r. 3 — Arbitration without 

intervention of Court — Award, whether may be filed 
and enforced as compromise-** Lawful," meaning 
of —Pa ties not gelling legal shares — Compromise, 
whether unlawful. 

An award made upon a reference to arbitration 
without the intervention of the court can be record- 
ed and enforced as a compromise nnder Orde^ 
XXII T, rule 3, of the Civil Procedure Code, 
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evil Procedure code- 1903 -oontd. Civil Procedure Code- 1903- oo„ta. 

^ 1 W 1 . • D Drrnlll 


A compromise is not unlawful merely hcouuse the 

parties do not get the shares to J^ Dasi 

entitled under their personal law. C Sashidala Dasi 

Kamibshanath Drn 504 

— — O* XXX If r« QAo 

O.XXXII.r.7 943 

Q g XXXII* r. 7 — Arbitration, refcrenceto 

Compromise by guardian ad litem subsequent to re- 
ference -Benefit of minor— Court, duty of— Report 
arbitrators embodying compromise, whether a want 
—Decree based un compromise, whether binding on 

The°paities to a suit referred their dispute to 
arbitration. In the course of arbitration proceedings 
thev presented a written compromise amicably 
setUing their dispute. The arbitrators thereupon 
made* a report to the Pourt to that effect request- 
; r „ it to pass a decree in accordance with the 
compromise, which was done. Plaintiff, who was 
represented by a guardian ad litem in the previous 
nroceedings, then sued for a declaration that the 
decree thus obtained was ineffectual against him, 
and for possession of certain properties alleging 
that the guardian had in disregard of his duties 
allowed the properties in dispute to be allotted 

to the defendant: 

Held (1) that the roport of the arbitrators em- 
bodying the compromise entered into between the 
parties was not an award; 

(2) that it was the duty of the Court to have 
examined the compromise and to have decided 
whether it was for the benefit of the minor and 
whether leave should or should not be given to 
the guardian of the plaintiff to enter into the 

pr ?^ 8 t hat C the P decree passed in accordance with the 
compromise was not binding on the plaintiff, mas- 
aa the compromise was not sanctioned by 

The Co“t under Order XXXII. rule 7 of the OM 

!!!!!^o 0 xxxu,'r. AS i lit 

o. XXXIV, r. I , scope of — Mortgage — 

Condition against alienation, transfer in breach of— 
Transferee, whether can be joind as party to fore - 

Order 6 X XXIV, rule 1, of the Civil Procedure 
Code does not prohibit the joinder of any person 
as a party, but merely lays down that, subject 
to the provisions of the Code, all persons having 
an interest either in the mortgage security or in 
the right of redemption shall be joined as paries 
N Tejsingh v. Patibam *roo 

O XXXIV, r. I— Mortgage suit -Equity 
■ 0 / redemption, split a p-Suil barred as against some 

Purchasers— Liability of others, extent of. 

V¥ here the equity of redemption of a mortgage 
iasnlit up and several persons become entitled to 
f P OOT ti onB of it and a suit on the mortgage 

ia barred by time as against some of the purchasers 
of the equity of redemption, while it is within time 
as against the remainder, it would be contrary to the 
principles of equity to permit the mortgagee, who 
by his own negligence has lost his remedy as 
against a portion of the equity of redemption, to 
throw tho whole burden of the mortgage on tie 


owners of the remaining portions B 
Kevalchand v. Rama Yesu Sangle, 22 Bom. L. K 

44 B 2 £4 _ Qie 

o XXXIV, r. 4 81 f 

O. XXXlV, r. 14— Mortgage, usufructu- 
ary— Mortgagor left in possession as tenant— tun , 
decree for— Mortgaged property , whether can be sol 

in execution of such decree. , 

At the time of executing a usufructuary mor • 
gage, the mortgagor executed a rent-uote m «-▼ 

of the mortgagee and continued in possession <rfth 

property. Ho failed to pay the rent due and the mort- 
gagee obtained a decree for the amount due, whicn 
he assigned to a third person, who sought to issue 
execution by sale of the mortgagors equity ot 
redemption in the mortgaged property: 

Held, that the claim on which the mortgagee g 
a decree was really a decree for payment of money 
in satisfaction of the claim arising out of the moTt- 
f^age, and, therefore, within rule U of Order XXX i I , 
of the Civil Procedure Code and that the assignee, 
therefore, was not competent to apply for sale 

the mortgaged property. . 1,0 

A mortgagee who obtains a deoree which n 

cannot execute by sale of the mortgaged property, 

cannot put his mortgagor in a worse position V 

tSSHSXSZJ^. K5£S3s 

""o. x” r. 

r . • - . _ ^ ^ *1 T YU f l)la 


U. AL, I- n f 

propert y - Partition suit - Receiver, appointment oj, 

when justified. 

As a general rule the Court will not, in a p 

suit between members of a joint family , a PP ul . 
a Receiver except by consent, and upon P roor 
the plaintiff that prima facie he has a very excell f , 
chance of succeeding in establishing the case maa 
out in the plaint, and that the property in posses- 
sion of the opposite party is in dsnger of being 
wasted. The mere fact that theie is a dispute is n 
reason whatever for appointing a Receiver. 
Govind Narain Rao r. Valeabbbao, 22 Bom. £ > • 

917 

O.XL, r. | —Receiver, when to be ap- 
pointed— Discretion of Court— Appellate Court, 

terference by. 

Before appointing a Receiver in any Pl - 
ease the Court must take the whole circums 
of the case into consideration and then de 
whether it would be juat and convenient to app 

Primarily this discretion is to be exercis : 7 

the Court in which the case is pending and 
the application is made. That Court has f _ 

tion to appoint or remove a Receiver, ana 
Appellate Court will not as a rule, when 

Court has acted af ter considenng all 

stances, interfere with the exercise of that d p ^ 

L Kadir Bakhsh v. Ghulam Mohammad, 2 . -g 

R (L.) 56; *0 P. W. R. 1920 . . .. — . 

- - Q, XL, r. I — Wulri- Administration ■ jn 

trusted to different bodies— Differences 

among the various bodies-Receiver , appointmen 

Where the settlor of a trust has 
existence different bodies with t ® t hem in 

that there should be concurrence between 
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ref. f »; K 

Mohammad v . Muuammad Masudul Hcq, z 442 
(Pat ) 34 

O. XLI* rr. 1 (2), 3 -Appeal 


memo 


_ u. ALIi ■ ■ • ■ v*-/j ^ j 

randum of, consisting of two documents -Appeal , 
whether valid— Amendment, nhen should be allowed. 
theVe an appeal consist c «l of two documents 
one written in Urdu on a .temped paper containing 

555 ££££?& mm 

“Srrsr-rrsrs.!™:: 

constituting the ^ , f ^ vernacnlar m6m orandum 

alone could be regarded as tbe appeal, the omission 
in it could be eupplied by amendment, and the 
appeal could not he dismissed for a met. technical 
defect, i- Karman v. B.shna, 2 U P. L. R. 

O. XU, r. 5 933 

q v- |, r. 10 •• Security for costs, order 
' for when* justified — Poverty of appellant, whether 

around for demanding security.. n , lont fn 

To iustifv an order requiring an appellant to 
furnish security for the * 

““"ins! 6 pwtTactiut. on behalf of others the mere 
nominal party ao * J* d f or demanding 

528? p“t CET"» ■S.- - B«» 

Mibser, P L ^‘ | > O. XLVII— Wemomn. 

— ; rlZni dismissed for insufficiency of stamp 

^ {^^restoration Procedure- Re view 

-Court-fee payable- memorand um of appeal 

An order dismiss! g > inauffioiently stamped, is 
on the ground that XLVII of the Civil 

open to review unde .. t i 0 n for restoration 

Procedure Code and . » ^'"be made under 
of the appeal can in h Code The proper 

rule .9 of 'l* w \U*ion for review 

bearin g^O our t - fees pricribe^orsuoh appi.rat^ 
Pats.sDAB8tt.ouu Cn | T, * N XLI |i, r . I (u) 
-Z App eS'* rJni; order of, for re.decieion, nature 
of— Appeal, whether lies 2 , of Order XI I 

The caBe contemplate y ca80 where the 

of the Civil Procedure Codecs ^ ^ preferred 

Court from whose dee & preliminary point 

has disposed of the sa j! appeal, aud not a 
and the deoree w » whole eV i de nce and upon all 
case decided upon th . * here in the latter 

the issues Which «re ra,.ed n3i « d hers that ^ ^ 

oase an Appellate u urden of proving a par- 

t ourt has allocated t , v and remands the 

SrScTS. SLS vy " 

;Se> ruTe d C ^"application, and conse- 


quently the order of remand is not appealable. Pat 
Bru Mohan Pathak v Deobhajan Pathak, 1 PMj 

O.XLI, r.23,0. XLIII, r. I (u) 

— Remand, order of, not made under 0. XLI, r. 23 — 

Appeal, whether lies. 

A u order remanding a case to the 6rst Court made 
otherwise than under Order XLI, rale 23, of the 
Civil • roceduro Code is not appealable. C Mouendba 
N ATH <- HAKRABURTTY U. RAMTARAN BANDAPAPADHTA^23 

0.' vv. N. lOltn 31 C. L. J. 367 f® 

O. XLI, r« 27, O. XLVII, p« I 

» , , • j • _ I _ /i <7 m i .'(»» ah o / P r/u'p ^ 


U. A 9 - 

Appeal- Additional evidence, admission oj—Proce. 
dure Objection in second appeal— Waiver, what 
amounts to. 

An Appellate Court would not be justified in 
allowin'* a plaintiff an opportunity of adducing 
evidence which he has discovered since the xnsti- 
tution of the suit in the Court of first instance. 
The proper procedure in such a case is for the 
plaintiff to apply for review of the judgment of 
the first Court. 

The legitimate occasion for the use of the pro- 
vision contained in Order XLI, rule 27, of the Civil 
Procedure Code is when on examining the evidence 
as it stands some inherent laouna or defeot becomes 
apparent, and not where a discovery is made out. 
side the Court of fresh evidence and the application 

is made to import it. , ,. . , 

Where upon an application to allow additional 

evidence to be tendered, the opposite party takes 
objection to the grant of the application but the 
objection is disallowed, whereupon he, too, requests 
permission to produce additional evidence, this does 
not amount to a waiver of his right to object in 
second appeal to the procedure of ^ Appellate 
Court Pat Uchant Ahib v. Basawan Ahir 2Zo 

c — O. XL II, r. I (S) 15 

O. XLIII, r. I (U> 96. 484 

O. XLVII, r. I 444, 226 

O. XLVII, r.7 444 

Sch. II, para. I— Arbitration, refer. 

cnee to— Consent of all parties interested not obtained; 

effect of— Award, validity of . . . 

Unless all the parties interested in a dispute 
consent, a Court has no jurisdiction to make an order 
of reference to arbitration. An order of reference 
made without the consent of a party who has not 
appeared is illegal, and an award made. inconsj; 
nneuce of euoh an order is equally illegal. U 
Ladubam Nathmull v . Nandalal Kardri, 31 C.^J. 

I 5< t 47 c. 556 ^ para. 20— Award, loss of— Pro. 

cedure to enforce award. 

Where au award, which has been reduced to 
... i nR * resort oaniiot bo had to the speoial 
provided* bypara. 20, Schedule II of the 
CivU Procedure Code; the proper cure, w to refer 
♦tin Thirties to a regular suit to enforce the terms of 
the Ci L Khodsja v Ghula* Nab., 1 

Companies Act (VI of 1862). ss. ISO. 

I ^9-Order under , 160 ex parte, rehear, u, of 

-Payment order, whether decree Applwat, on for 
JtSaeide ex parte order-inherent 
nnurt— Procedure— Limitation Act (IX oj 908 ) % 
C Sch.I,Art». 164, 181, applicability of- Civil Pro- 
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celure Cod- ( Act F of 1908.), ss. Ill, !5\ 0. IX, r. 

I 3 . 

The re-hearing of any order made in the matter 
of winding-up of a company can only take place 
before a Court of Appeal. 

But an order which has been obtained ex parte 
or which is in truth a nullity may be discharged by 
the Court which made it. 

Section 169 of the Companies Act, 18S2, has no 
application to petitions for the setting aside of 
ex parte decrees. 

The Court under the Companies Act, being a 
Couit of civil jurisdiction, is governed by the general 
provisions of the Civil Procedure Code as made 
applicable by section 141 and should in dealing with 
ex parte orders proceed under Order IX, rule 13, 
mutatis mutandis. 


A payment order made ex parte under section 160 
of the Companies Act, 1882, is not a decree and 
Article 164 of Schedule I to the Limitation Act has 
no application to an application for sotting it aside. 

Article 181 of Schedule I to the Limitation Act 
refers to all applications for the making of which 
the Civil Procedure Code gives authority. L 
Hindustan Bank, Ltd. r. Mehraj Din, l L. 8 820 

S. 169, applica bility of - Order fixing re - 

numeration of employee of liquidator —Appeal, whe- 
ther lies. 

Section 169 of the Companies Act, 18R2, applies 
only to orders made in the matter of winding-up of 
a company, and has no application to an order 
fixing the remuneration of an employee of a liqui- 
dator; such an order, therefore, is not appealable L 
Ghansuam Das v. Hindustan Bank, Ltd , 1 L. 73 90 
P. L. R. 19 0 928 

Companies Act (VII of 1913), s. 38— 

Power of Court to rectify register, when to be ex- 
ercised. 

The power to order rectification of the register 
of a company is entirely a matter of discretion for 
the Court, and the power ought not to be exercised 
when the only object of the application is to save 
the expense of taking out Letters of Administration 
and of a legal transfer of the shares to the applicant’s 
name. L B Ariff, G. M. H. v. Suratef. Bara Bazar 
Co , Ltd., 12 Bur L T. 194 75 j 

• — " ■ SS« IS 6, 2 I 5 — Voluntary liquidator, 

whether can obtain order for examination 0 j wit- 
nesses. 

' Under section 216 of the Companies Act a volun- 
tary liquidator is entitled to ask the Court for an 
order for the examination of persons, who were 
connected with tho company, with regard to its 
management or formation, and the Court has power 
to make such an order. B Nowroji Pudumji v. 
Laxman Moreshwar Deshpande, 22 Bom. L. B. 219; 
44 B 469 831 

Complainant, non-examination of, in sum- 
mons case, whether vitiates trial. See Criminal Pro- 
cedure Code, s. 244 204 

Compound Interest, implied agreement to 
pay, whether can be proved. See Evidence Act, 

8 92 M? 


Consent, wbat amounts to. See Custom — Inherit- 

- ance Q 73 


[1920 


J9 

Bailment or deposit— Implied promise 

to return goods on demand — Possession of bailee 
or depositee, when unlawful — Suit by owner , nature 
of. 

It is an implied term of every contract of bail- 
ment or deposit that the goods bailed or deposited 
shall be returned on demand, and the failure to 
return them is a breach of contract If a demand 
for the return of the goods is not complied with, 
tho possession of the bailee or depositee bocomes 
unlawful and the owner may sue in detinne but it 
13 also open to him to sue in contract or in tort. 
A Kalyax Mali- Kishen Chaxd, 17 A. L J. 888; 

1 U. P. L.Jt. (A. 96; 41 A. 643 45 

Privity of contract — Stranger, whether can 
sue on contract— Trustee and cestui que trust -Co- 
venant by assignee to pay third person , whether 
can be enforced by latter. 


A contract can create no right or liability in a 
person who i< not a party to it, unless he can claim 
or be charged through a party, as in the case of a 
cestui que trust claiming through the trustee But 
a contract may be in form with a named person, 
and yet be intended to secure a benefit to another 
as cestui que trust in such a way that the latter 

ma /u SU V? h ‘ S °' Vn right t0 enforce ^0 contract. 

1 he defendant No. 2 demised to the defendant 

N o. 1 for a term of three years a zemindari on 8th 
October 1910 on a yearly rental of Rs. 10/ 00 Out of 
this sum of Rs .0,000 a sum of H s ri.OOO was to be 
appropriated by the defendant No in reduction 
of certain amounts due to him from the defendant 
No 2, and he was to pay the balance of Rs 4,000 
to the defendant No 2 annually for three years. 
By an Indenture, dated 16th December Ifllo, the 
defendant No. 2 assigned to the plaintiff by way of 
mortgage the sums payable to him by the defend- 
ant No. I under the demise of 8th October i»10. 

an In ^ enture . dated the x rd January 
19 1 1 the defendant No. & assigned to the defendant 

* j . , arrears pen ^ of the zemindari and also 
granted him a receipt for all rents payable to him 
by the defendant So. for three years, viz., s. 12/ 00, 
and in that Indenture the defendant No. 1 entered 
into a covenant with the defendant No 2 to pay 
He. 10,000 and interest which the defendant No. 2 
was liable to pay to the plaintiff under the 
assignment by way of mortgage and also agreed to 
indemnify tho defendant No x for all olaims and 
demands in respect thereof. The defendant No 1 
paid i a. 5,000 to the plaintiff by way of part pay* 
ment of plaintiffs dues from the defendant No 2. 
n a suit by the plaintiff for recovery of the balance 
from the defendant No. I: • 

Held, I that there was no privity of contract 
between the plaintiff and the defendant Vo. I and 
that, therefore, the suit was not maintainable: 

< that the mere oovenant to pay the plaintiff 
did not make the defendant No. 1 a trustee for the 
plaintiff in respect either of the rent of Rs. 2,000 
or of the arrears of rent. C Khebode Bbhabi 
Goswami v. Nabendra La l Khan, 23 O. W. N 463 

310 

Contract Act (IX of 1872), s. II— 

Minor, contract by, whether void or merely voidable 
Capacity to contract — Counter-claim , whether 
can be preferred by person not party to suit — Pro- 
cedure 

Under the Contract Act, where a minor pnrportl 
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Contract Act— coutd. 

to oontraot his alleged oontraot is void and not 
merely voidable: he is a person who is not oom potent 
to oontraot. 

A counter claim in a suit can only be made by a 
person who is a defendant to the suit. P C Ma 
Hnit v EUshim Ebrauim Miter, 3< M. L. J. 353; 2 
U. P. L R. P. 0 ) 5*>j 18 A L. J V85| (1920) M. W. 
N. 819; 2* Bom L. R 531; 82 C. L. J 2>4 793 

SS. 14, 16 Undue influence — Dominating 

will of another, whether sufficient — Unfair advantage, 
use of position to obtain, whether essential — Burden 
of proof. 

Undue influence is not established by proof of 
the relations of the parties having been suoh that 
the one naturally relied upon the other for advice, 
and that the oth«r was in a position to dominate 
the will of the first in giving it. 

To render influence ‘undue’, it must be established 
that the person in a position of domination has 
used that position to obtain unfair advantage for 
himself, and so to oause injury to the person relying 
upon his authority or aid. 

It is only when the bargain is with the intiuencer 
and is in itself unconscionable that the burden is 
thrown upon the intiuencer to establish affirma- 
tively that the other party was scrupulously kept 
separately advised in the independence of a free 
agent, fr* C Poosathubai v. Kannappa 'Hettiar, -'8 
M. L. J. 349; 1 » L. W. 4 6; «« A L J. - 44; 1*20 M. 

W. N. 317: U. P. L. R. P C.. 62; 22 Bom. L R. 
638; 12 Fur. L. T *<8: 43 M. 646 447 

S. 15 — Coercion , what amounts to — Unlaw- 
ful detention of property— Claim of right effect of. 
One of the claimants to the estate of a deceased 
person detained some of the property belonging to 
the estate of the deceased, and thereby induced 
the widow of the deceased to execute a bond in his 
favour for a sum equal to his alleged share in tho 
estate*. ' 

Held, that the detention was unlawful, though 
the claimant had a right to some share in the estate, 
and the bond wan, therefore, void for coercion. L 
B Bla Maung v Ma Tokb, 1 Bur. L.T. iw5 74 i 

S. 16 447 

— s. 23 — Champerty and maintenance -Pur- 

chase of interest in property for purposes of litiga- 
tion, validity of. . . . . 

There is no law in India similar in its effect to 
the English Law of Champerty and Maintenance. 

A contract in order to be invalid must be some- 
thing against good policy and justice, something 
tending to promote unnecessary litigation, some- 
thing that in a legal sense is immoral and to the 
constitution of whioh a bad motive iu the same 
sense is necessary. 

It is unlawful to purchase an interest in property 
merely for the purpose of litigation necessary for 
realizing that interest N Hiralalu Dagdoo 63o 
— 8S« 30, 65 — Wagering contract, money 
deposited on account of, whether can be recovered 
Money deposited as security in respect of sntta 
transactions wagering contracts cannot be recovered 
under section Kfi of tho Contract Act, as that section 
has no application to such transactions. A suit, 
therefore, to recover suoh a deposit cannot be enter- 
tained A V-UBANGA MAL V SHEO PRASAD, A^L. 

{T. 618 


Contract Act — coutd. 

■ 8. 45 — Mortgage— Death of mortgagee — 
Payment to one of several co-heirs, whether dis- 
charges mortgage. 

Where property is mortgaged to a person who 
subsequently dies leaving two or more heirs jointly 
entitled to his estate, payment mado by tho mort- 
.gagor of the amount due on the mortgage to one of 
those heirs without tho concurrence of the rest does 
not amount to a valid discharge of the mortgage. 
Pat Baxamai.i Satpathi v. Talua Ramhari Pattra, 
1 P. L. T. i02 ; 6 P. L. J. 161 841 

SS. 64, 65 — Contract, breach of — Receipt 

for money advanced written on same piece of 
paper as contract — Material alterations in contract 
— Damages, suit for, not maintainable — Advance, 
right to recover. 

The faot that a receipt acknowledging an advance 
in respect of a contract is written on the same 
pieoe of paper as the contract and the latter is not 
enforceable owing to material alterations made in 
it by one party without the knowledge and consent 
of the other, does not disentitle the person making 
the advance from recovering it by means of a suit, 
although a suit for damages for non-performance of 
the contract is not maintainable IVI Kandregola 
Akaxtha Kao v. Kaxdikonda Subayya, 38 M. L. J» 
25K. *.920) M. >V. N. 187; 27 M. L. T. J 34; 11 LJV. 
3(0 

— S. 65 


S. 69 — Payment made by one person on 

behalf of another, whether can be recovered. 
Although section 6* of the Contract Act does 
not require the person making the payment to be 
compellable to make it, or that it should be ma.de 
at tho opposite party’s request tho person making 
the payment nevertheless must establish some 
material interest in making the payment, that is to 
say, he must show that by the payment ho averted 
some loss or detriment to himself. N Mojiram v, 
Sagarmal 60 

S. 73 737 

- S. 74 — Mortgage, suit on — Interest, rate of, 

objected to, as penalty — Court , duty of. 

Where in answer to a suit on a mortgage the 
defendant pleads that the stipulation as to the pay- 
ment of interest is penal, the question before the 
Cou. t is not what tho plaintiff has actually charged 
and whether that is penal or not. It must decide for 
itself whether tho original stipulation as to interest 
was penal or not; and if it was penal, what reason- 
able compensation the plaintiff is entitled to 

receive. N Bansi v Sheo Shankar Puri 66 

s 108, excep. J - Male’s receipt, whe- 
ther document showing title to goods- Paddy 
entrusted to miller for milling and sale— Possession, 

nature of. . , . .... 

A mate’s receipt is not a document snowing title 

to goods within tbe meaning of exception l to section 

108 of the • ontract Act. 

Where paddy is entrusted to a miller for milling 
and ho is authorised to sell tho rice, his possession 
of the paddy is not such as would entitle him to 
nass a good title to it within the meaning of 
exception to section 103 of tho Contract Act. 
L B Ellerman Rice Mills, Lid. v. Pe Gyi, 12 Bom. 
L. T. 184; 10 L. B. R. 135 
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Contract Act— concld. 

_ S3. I I 3, II 3 — Sale of goods— Contract 

to supply goods of certain denomination— Right of, 
buyer to reject goods of different denomination— 
Revision— High Court , powers of interference of, 
when to be exercised. 

A buyer is entitled to refuse to take delivery ot 
goods when they do not answer to the description 
in the contract and is not liable to pay any 
damages which the vendor may have suffered on 

account of such refusal. 

It is purely discretionary with the High Court to 
exercise its revisional powers The broad rule is 
that this Court should not interfere to perpetuate 

iniustice but only to promote the ends of justice L 

Firm Prabh Dial-Kishen Cbasd v. Firm Hari 
Chand-Sobha Ram 

3 , 1 35— Surety, whether discharged 

because of delay in suing principal. See A ego™. 

able Instruments Act, s. 76 oIU 

— S. 2 30” Principal and agent — Contract by 
agent personally interested in subject-matter— Suit 
by agent, whether maintainable. 

When an agent enters into a contract, he may sue 
thereon in his own name if he has an interest in the 

C ° Where, therefore, defendant bought wheat from the 
plaintiff but did not take delivery and the plaintiff 
Bued defendant for the amount of the loss incurred 
on re-sale, and it appeared that part of the wheat sold 
belonged to one K. and was sold by the plaintiff as 
K ’s agent while the other part belonged to the 

plaintiff himself: 

Held that the suit was maintainable. I* Malliiu 
v. Megh Raj, 2 U. F. L. R (L ) 76 iJ92 

Co-owner, suit by, for declaration of non- 
interference by other oo-owners— Limitation ap- 
plicable. See Limitation Act, Sch. I, Art. 42 247 

Copyrlfifht Act (III of 1914), s. 7, 

proceeding under Search warrant, power of 
Magistrate to issue. See Criminal Procedure 

Code, s. 98 999 

Co-sharers -Jagir, profits of method of calcula- 
tion of -Land held as home farm land. 

The principle to be adopted in calculating the 
profits in regard to fields held by the various co- 
Iharers of jagir land as their home farm land, is to 
ascertain the letting value of the land and charge 
accordingly. N Laxmax v Narayan 652 

_____ Joint property — Co-sharer, one of several, 
whether can alienate definite portions of joint -pro- 

Till partition takes place, no co-sharer is entitled 
to say that he has an exclusive right to any par- 
ticular portion of the joint property and to confer 
an exclusive right on a third party by alienation 
.without the consent of all the co-owners. Although 
the co-sharers may, by arrangement among them- 
selves take possession of definite portions of the 
-joint property and hold them so as to enjoy their 
proper quota of the profits of the joint property, it 
i» not permissible for one oo sharer so in separate 
possession to alienate to a third person, as his own 
exclusive property, the portion which he has been 
occupying by agreement with his co-owners. A 

vJamka v, Jbalu, 18 A. L. J« 129 94 
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Co-share rs- concld. 

. Partition— Joint property — Objection to ac- 

curacy of entry in revenue papers — Objection by one 
co-sharer, wnether on behalf of all— Suit to have 
share determined, nature of. 

Where several persons hold property jointly, an 
objection made by one of them to the accuracy o 
an entry in the revenue papers must be regarded 
as an objection made on behalf of all 

Where in partition proceedings one of the parties 
objects to the accuracy of an entry in the revenue 
papers as to the quantity of the shares held by 
him, and is directed by the Revenue Court to 
institute a oivil suit if he desires to have his share 
properly determined, the suit is not one for the 
correction of the entry, but to enable the plaintiff 
to obtain in partition the share which actually 
belongs to him and of which he is in possession 
O Bam Natii Singh v Arjun Singh, l U. P- J 
(J. C.)7*:7 0. L.J.237 41* 

CO-Sharer landlords— Occupancy holding, 

purchase of, by one oi several co-shtrer landlords, 
effect of — Purchaser, whether settled raiyat — Auc- 
tion-purchaser at revenue sale, rights of . 
v\ here a co sharer landlord acquires the occu- 
pancy right of a raiyat, he holds the raiyat’ s interest 
without the right of occupancy. Even after more 
than twelve years’ occupation of the land he does not 
become a settled raiyat so as to be protected from 
eviction by an auction -purchaser under the Bengal 
Land Revenue Sales Act of the estate comprising the 
land Anowor Ali Khan v Azizob Rah am an 
Khan 91” 

CuStS, payment of, wrongly ordered, whether can 
be recovered as damages. 8ee Civil Procedure 

Code, O. II, r. 2 . . bb/ 

, security for, order for, when justified 3^? 


W W w 

Civil Procedure 1 ode, O XLI, r. 10 
COUrt-feeS— Mesne profits, application for , 
Court-fee payable on. 

The • ourt-fee payable on an application for mesne 
profits is an ad valorem fee. Pelt Ram JJilab Singh 

v. Amir Singh * jf 

Mortgage, suit for redemption of— Appear 

amount payable enhanced in — Appeal, second , Cour • 
fee payable on. , 

Where in a suit for redemption of a mortgage t 

mortgagor obtains a decree conditional on paymen 
of a certain sum, but that sum is enhanced 1 
appeal and the mortgagor comes up in second appea, 
the ■ ourt-fee payable on the memorandum of seoon 
appeal must be calculated on the difference 
the sum alleged by the mortgagor as payable an 
sum fixed by the Appellate • ourt. P BUR Bing • 
Gujar Singh, 166 P. a . R. 1910 * -r 

Court Fees Act (VII Of 870). 8.7 

(I), (II), SCh. II, Art. I 7-Dectaratumo! 
right to receive periodical layment unth conseq 

tial relief, suit for -Court fee payable _ ,. 

W here a plaintiff prays for a declaration o g 
to receive a periodical payment, and also as 
arrears of the sum so payable, the Oourt-fee pay 
should be calculated, under section 1 <•»! ° 

Court Fees Act, on ten times the amount claimd to 
be payable for one year in respect of tne pe 
pavment plus the amount claimed as 
Siuhzali Begum v uahbub aei Shah, 18 A.^^ 
3zb; 2 U. v. L. R. vA.; 14**; 4^ A. 363 
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Court Fees Act —conoid. 

s. 7, Cl. (IV) (b), Sch. H* Art. 17 

(VI) - Partition , suit Jor, by co-tenant -Valuation 
— Court- fee payable. 

A suit for partition by a co-tenant, alleging him- 
self to be in possession on behalf of himself and tho 
other co-tenants, is for purposes of v'ourt-fee not 
governed by clause IV b of section 7 of tho • ourt 
Fees Act, but is incapable of valuation within tho 
meaning of Sohedule II, Article n 'VI' of the Act. 
M Gill v. Lingamallu Varada Raghavayya, 3k AT. 
L.J «2; II L. W. 174; (19-0 < NY. N. 124; 21 M. U 

T. 146; 43 M. 396 5 1 7 

SS. 7 (IV) (f), I I — Suit for administra- 
tion, valuation of Recovery of deficiency 
A suit for administration is on the samo 
footing as a suit for accounts for purposes ot 
Court-fees, and is to be valued under section 7 IV) 

( f, of the Court Fees vet according to the amount 
at which the relief is valued in the plaint. 

• If the amount decreed is in exces-» of the amount 
at which the relief was valued, the deficiency in 
Court-fees must be recovered as laid down in section 
11 of he Act. L B San Paw v. Ma Yin, 12 Buk L 

T. 207 253 

s. 7, cl. (XI) — Landlord and tenant — 

Suit by landlord to recover possession from tenant — 
Court-fee payable — Relationship oj landlord and 
tenant not established as between some defendants 
and plaintiff -Suit, whether maintainable. 

Under section • , clause XI , of the * ourt Fees Act 
in a suit between landlord and tenant for recovery 
of immoveable property from a tenant including 
a tenant holding over after tho determination of 
a tenanoy, the Court-fee is to be paid according 
to the amount of tho rent of the immoveable pro- 
perty to which the suit refers, p-wable for tho 
year next before the date of presenting tho plaint 
Where a suit is brought by a landlord for khas 
possession against several persons between some of 
whom and tho landlord there is no relationship of 
landlord and tenant, the suit cannot proceed against , 
those persons without a prayer for decloran n 
of title. C Promotha Nath Ganguly v. Amirxddi 
Sheikh, 24 C. W N. 151 

Court Of wards, manager of, whether pob'ic 

servant. See Limitation Act, s. 1C O 13 

, whether agent of disqualified propreitor. See 

Lease „ .. 5 - 

Cr minal Court, power of, to decido question 

of title. See Criminal Procedure code, 

Criminal Procedure Code (Act V of 
13 8), SS. 4 (h), hO (C)» 200 Com- 
plaint — Complainant, whether must have personal 
knowledge of offence— Cognisance o) case. 

A complaint which is otherwi-e a proper com- 

k ... • * 1.1. . n *-* m J V I II If III 


Criminal Procedure Code— coutd. 



There is nothing in tho Criminal Procedure Code to 
suggest that a complainant must have personal 
knowledge of tho offence, eat Surksh Chandra 
Deb v Emperor, 21 Cr L J. ; 1 P. b {. 

12, I 10, I 12. I I Of 53/ — 


Magistrate placed in charge of sub division, powers 
of, over remainder of district— Power to en ei ain 
Police report under s. 110 respecting persons outside 


# 

local juris lict fan —Oder under s. 1 12 not accom- 
panying warrant, eject of — Prejudice — General re- 
pute — Invest ig iting Officer, evidence of, whether ad- 
missible — Cross-e earn i nation of witnesses —Questions, 
disallowance of— Reas ins to be recorded — Defence 
eridence, time for pro lacing, grant of. 

Tho mere fact that a .Magistrate is placed in 
charge of a sub-division of a district is, in the 
absence of anything to tho contrary, no ground for 
holding that his jurisdiction over t lie area of tho 
district outside his local jurisdiction as a Magis- 
trate of tho first class is curtailed, aud it is not 
illegal for such a Magis.rato to take proceedings 
under section • I of the riminal Procedure ode 
upon a Polioe report in respect of persons residing 
outside his local jurisdiction, irrespective of how 
tho Police report came before him. 

Where a copv of tho or ler made under section 
112 of the Criminal Proceduro Code does not accom- 
pany the warrant as required by section I '5, but 
the or i *r is real o.'er to the person effected thereby, 
and there is nothing to show that there was any 
prejudice, the omission to attach a copy of the 
order to the warrant is a mere irregularity not 
fatal to the trial 

In or ler to establish general repute for the pur- 
poses of section l ' • of the Criminal Procedure Code 
the evidence of the investigating Police Officer is 
inadmissible and irrelevant 

v\ here in cross-examining a witness for the 
prosecution questions a r e disallowed by the Court 
on tho ground of irrelevancy or on ot-ier grounds, 
the evidence should show what the questions are 
and >hc reason for disallowing them 

a here a largo number of witnesses are examined 
for th* prosecution, tho accused is entitled to a 
reasonable interval for considering what evidence 
ho should produce by way of rebuttal. A demand 
of two davs’ time for this purpose is not unreason- 
able Pat Ramesiiwar Dusadh v. Emperor, «1 Cr. 
L .3-.. 593 

_ 5, | 0 — Bench of Magistrates — Rules regulat- 
ing co ust it at io not Bench— Trial held in contravention 
of ru'es, legality of. 

A tria 1 held by a Bench of Magistrates in contra- 
veutimof the rules regulating the constitution 
of such 'each is void. 

Thus, where tho rules regulating tho trial of 
cases by a Bench of Magistrates provide that a 
trill must be completed before tho same Magis- 
trates who commenced it, or must bo held afresh 
befviro a different set of Magistrates, a trial con- 
tinued and finished by two of three Magistrates who 
constituted the Bench in the first instance, is a trial 
held in coucraveution of tho rules, and is. therefore, 
void B Mohidin Karim v. Emperor, 22 Bom L R. 
15,-2 ' R L. J. 36»; 4 1 B. 400 849 

SS. 35, 3^7 — Accused sentenced in res- 
pect of one offence - Conviction for similar offence 
in another trial -Concurrent sentence, whether 
justified— Procedure 

wV here a person is convicted of an offence and is 
sonteuced to undergo a term of imprisonment and 
is found guilty by another .ludge of a precisely 
similar offence in another case, it is illegal Co 
pass a sentence upon him to run concurrently with 
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the previous sentence. In such a case, if the 
Jud-e is of opinion that the previous sentence is 
adequate, he should pass a nominal sentence on the 
accused. A Emperor v. Bhikki, 2 U. P - L ' iqq& 

351 


accused 

96; 21 Ch. L. J 3- 8 

S. 58 

- S. 96 — Copyright Act (III o] 1914,), s 7, 

proceeding under — Magistrate, power of, to issue 
search warrant -Stay oj warrant. 

In a proceeding under section 7 of the Copyright 
Act, a Magistrate has power to issue a search 
warrant under section 96 of the Criminal Procedure 
Code, and has jurisdiction to stay the execution of 
such warrant on the execution of a bond by the 
accused C Kishori Mohan Bauch i i\ Hari 1 Das 
Bysack, 47 C. 161; a Ck. L. J. 311 999 

S. 96 — Search warrant, when to be issued — 


Magistrate, duty of. 

In the course of an investigation which was being 
made by a Police Officer appointed by the Govern- 
ment to inquire into the dealings with the Munitions 
Board, a petition was presented by that officer to 
the Chief Presidency Magistrate of Calcutta statirg 
that certain offences appeared to have been com- 
mitted in connection with the dealiogs with the 
Munitions Board and praying for a search warrant 
against the firm of one T. R. Pratt. There was 
nothing in the petition to connect T. R. Pratt with 

those offences: . . . tl 

Held, that there were no materials before the 
Magistrate on which ho could decide that a search 

warrant should be issued. 

When there is no inquiry or trial or other proceed- 
iug under the Code of Criminal Procedure, a 
general search warrant cannot be issued under 
section 96 of the Criminal Procedure Code. 

The provision of the law requiring the sanction 
of a Magistrate before the issue of a search warrant 
means that the Magistrate should apply his mind 
to the facts and ought not to issue a search warrant 
simply because a Police Officer asks him to do so. 
C Pratt v. Emperor, 24 C. W. N. 493; 31 C. L. J. 34^; 
21 Ck. L. J. 313: 47 C. 697 473 

-S. 106, order under, when can be passed 

—Penal Code (Act XLV of I860;, s 452 —Criminal 
trespass— Breach of peace— Order requiring security 
— Justification for order. 

When a person is convicted of an offence a 
necessary ingredient of which is a breach of the 
peace, an order under section IC6 of the Criminal 
Procedure Code may lawfully be passed by the 
Magistrate. A Dharamraj v. Emperor, 2 U. P- L. R. 
(A.) 64; 18 A. L. J. 300; 2L Cr. L. J. 288; 42 A. 345 

304 

— — — — S« 107 — Lawful possession, protection of, 
by armed men, whether likely to causebreach of peace. 
The protection of lawful possession is in itself 
lawful, and might properly be done by a body of 
men able to show that they are prepared not only to 
resist any unlawful violence to interfere with the 
possession but to defend themselves if it becomes 
necessary in tho process. 

Where, therefore, the lawful possession of the 
accused had more than once been threatened by a 
show of armed force, and he had collected a body 
of men armed with lathis and posted them on tfce 


Criminal Procedure Code— oontd. 

property to resist any violence or interference with 

his possession: . . 

Held, that as the intention was to maintain an 

existing right, the accused was justified in adopting 
measures for the defence of his possession, and that, 
as there was no likelihood of a breach of the peace 
from his side, there was no reason either for 
punishing him or binding him over in security. 
A Janki Prasad v. Emperor, 18 A. L. J. 167; 21 'R. 
L.J. 337 

Si 107 — Security to keep peace— Religion* 

sect interfering with worship ot another sect Object 
of requiring security — Order, form of — High Cour , 

interference by. . 

Where one sect of persons try to force their views 
on another sect of a religious congregation, with the 
result that a disturbance of the public peace is 
probable, an order binding down the former under 
section 107, Criminal Procedure Code, to keep the 
peace will not be interfered with. Such an order 
should merely deter them from creating a breach 
of the peace and continuing to annoy the others at 
their worship but should not prevent them from 
exercising their right of worship. Pat Gordeo 
Singh v. Emperor, 2 U. P. L. R. (Pat.) 61; 21 Cr- 1^ 
t 225 97 

— Si 109 — Security for good behaviour— 

Accused giving satisfactory account of themselves , 

what amounts to, . 

Accused were called upon, under section >09, 
Criminal Procedure Code, to show cause why they 
should not furnish security for good behaviour on 
the ground that they had no ostensible means of 
subsistence and that they conld not give a satis- 
factory account of themselves. It was proved that 
the accused were residents of another district 
where they had their houses, that they were 
dealers in cattle and that they had money of their 
own. The Magistrate held the first part of the 
charge not proved, but directed them to furnish 
security because they had not been able to give a 

satisfactory account of themselves: 

Held, that the accused had given a reasonable 
account of themselves and that as their case di 
not come within the purview of section 0 ,J o) 
of the Criminal Procedure Code, the order directing 
them to furnish security should not have been 
passed. A Nanka urf Natfia «>. Emperor, 18 A I - < 
32); 9 U. P. E. K. < A.) 87; 21 Ck. L. J 366 

s. no „ , 5 z 3 

SS. 110, 118, 234 -Penal Code Ac 

XLV of I860;, s. 40 1 — Conviction under a. uu 
nature cf— Order, whether bar to trial under s * 
Penal Code — Charge under 8. 401, Penal Co e , 
234, Criminal Procedure Code, whether apphea , 
Gist cj offence- Habit, proof of— Previous conviction, 
evidence of, whether admissible in trial under 8. , 

Penal Code. # , 

A conviction under section 110, Criminal Proce 
Code, has nothing to do with the pumshnaen 
an offence. An order under that section is 3 

preventive and only binds a person down o 
good behaviour and is not punishment o r 

offence committed by him. Consequently, there 

bar to the subsequent punishment of a P® rs . 
bound down for an offence under section 401 or 

J*enal Code. 
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Section 234 of the Criminal Procedure Code has 
no application to a ohargo under section 401 of the 
Penal Code, as the gist of an offence under the 
latter section is association for the purpose of 
habitually committing theft or robbery aud habit 
is to be proved by the aggregate of acts, though 
the charge may bo of a single offence. 

Evidenoo of previous conviction for an offence 
under the Penal Code, or evidence to show that 
accusod has boon previously bound down under 
soctiou l 8 of the Criminal Procedure Code, is in- 
admissible in a trial under section 401 of the Penal 
Code for the purpose of proving the conviction or 
proving bad character, but such evidence may bo used 
for proving association. C Kasem Ali r. Lmpkkoh, 

C. 16 Is a 10. L. J. 192; 21 Cu. L J. 380 994 

SS. I 10, I I 2, 114, I \ 7 -Prelimi- 
nary order under s. 11 2, contents of— Accused not 
informed of substance of accusation, effect of— 
Dangerous and desperate character — General repu'c, 
evidence of, admissibility of— Evidence oj Police wit- 
nesses , value of— Opinions, hearsay and rumours, 

admissibility of. . 

It is not open to a Magistrate to look into 

evidence of general repute for finding that a person 

is a desperate and dangerous character within the 

meaning of section 110 (f), Criminal Procedure Code 

There should be proof of specific acts to show that 

he is of such a character. . . 

In proceedings under section 1 10 of the Criminal 

Piocedure Code the evidence of olficial and Police 
witnesses should, as far as possible, be eschewed 
Though there is no rule of law which prohibits a 
Magistrate from admitting Police evidence it should, 
if not wholly discarded, inlluenco his judgment as 

little as possible 

Where the evidence of tho Police witnesses 
consists only of opinions, rumours and hearsay 
which they have recorded in their note books and 
diaries, it is wholly inadmissible. 

The evidence on which a Magistrate ought to 
base a conviction under section 110, clauses a) to 
(c\ Criminal Procedure Code, must relate to par- 
ticular instances which have come to the knowledge 
of tho deponent and must be specific. Evidence 
relating to mere beliefs and opinions, without 
reference to acts or instances which have educed 
tho witnesses to form an opinion, cannot bo r0 K ar ^d 
as evidence of repute within tbo meaning of 8ec J*°" 

1 17 (8) of the Code. Habitual criminality cannot 
be regarded as established by the repetition of 
beliefs and opinions At any rate, Courts ought t 
discard such evidence as much as possible. 

Per Seshagiri Aiyir , J.-Under section 112 Crimi- 
nal Procedure Code, tho substance of the ^P orfc 
made to the Magistrate should be dearjy disclosed 
to the accused and if the accused is not inform 3d ot 
the charges or of the nature of the evidence wine 
he is to rebut, the proceedings are illegal. 

Per Moore, J.- The preliminary order under section 
112 should not merely bo a reproduct on of the 
language of clauses fa' and (f» of section 11 °, Cr.mi 
nal Procedure Code. A notice nnder the seotmn 
. should be a sufficient indication of the time and 
place of the acts charged with sufficient details to 
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enable tho accused to know what facts he has to 
meet, 

Tho defect, however, is not a sufficient ground for 
the High Court quashing tho proceedings of tho 
Magistrate, if it is not shown that tho accusod was 
prejudiced thereby 

The test of the admissibility of tho evidence of 
general opinion is whether it shows the general 
reputation of the accused and it should at least be 
the opinion of a considerable number of persons. It 
must not bo the repetition of what certain persons 
have said to the witnesses. It should lie the evi- 
dence of respectable persons acquainted with the 
accused who live in his neighbourhood and are 
awaro of his reputation. IYI Kottamiwp Ranv.a 
Rkdpi, In t c, 38 M. L. J.97; 1 1 L. W. 33 ; 21 Cr L J. 
354; 43 M. 450; t 1920) M W. N. 398 722 

s. I 10 (e), (f) — Accused bound down 

under cl (f;— Appeal — Finding altered to cl. (e), 
effect of. 

Accused was bound down in security under 
clause ft of section 1 10 of tho Criminal Procedure 
Code On appeal the District Magistrate found 
that clause (e of tho section was more appropriate, 
and, applying that clause, reduced the period and 
amount of the security. In revision it was contend- 
ed that tho procedure of the District Magistrate 

was ultra vires: 

Held, that, inasmuch as clause (f) of tho section 
describes the offence in clause (t>) in an aggravated 
form aud the accused was uot prejudiced, there was 
no ground for interference. N Azizul ..abakkhan i\ 
Emperor, 21 Cr.L, J. 352 688 

S. I 12 593, 722 

I 14 722 

I 15 
1*7 

| 1 8 "4 

I |8 — Punjab Restriction of Habitual 

Offended' Act (V oj 1918 )— Order for security for 
good behaviour— Order of restriction, whether legal. 
Where a person is required, under section 118 of 
the Criminal Procedure Code, to furnish security 
for good behaviour, it is illegal to make an order 
at the same time under section 7 of tho Punjab 
Restriction of Habitual Offenders Act restricting 
his movements L Kabir Bakhsh u. Emperor 1 L. 
100; 21 Cu. L. J 385; 96 1>. L R. W0 993 

S. | 22— Security for good behaviour, object 

of— Sureties, acceptance of - Duty of Court 
The object of an order for furnishing seourity for 
cool behaviour is the prevention of crime, aud not 
to secure the imprisonment of the person concerned. 

Under section 1 22 of the Criminal Procedure Code 
when a surety for good behaviour is offered, the 
Magistrate is required to consider tho matter 
judicially, and to state his reasons for not accopt- 

U1 T^mere fact that the sureties offered, although 
solvent and respectable, live at a distance from 
the persons bound over is not a good reason for 
refusing to accept them B Jesa Biiatiia, In re 22 
Rom L R. 19'’; 21 Cr L. J. 377; 44 B. 385 03/ 

’ 122— Surety, when can be rejected — 

Reliability , test of. 

When an accused poison is called upon to produce 
a surety, such surety must be accepted, or, if reject. 
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ed he must be rejected upon tangible evidence 
recorded and considered by the Magistrate who 
ordered the accused to find security. The mere 
fact that a person has onco been challaned for a 
theft is no ground for holding that he is not a 
reliable person A Mcsshi Singh v Emperor, Ik A. 

L. J. 324; zl Ctt. L. J. 365 7o3 

SS. 144, 145— Dispu te concerning land 

— Appropriate method of settling dispute— Applicabili- 

hi of p* 1 44 # 

In order to effectively settle disputes between 
parties concerning land in respect of which there 
is an apprehension of a breach of the peace, 
the most appropriate method, so far as the < nmi- 
nal Courts are concerned, is by the institution of 
proceedings under section US of the U iminal 
Procedure Code In such ca«es section l-U of the 
Code should not be resorted to. Pat Tarapada 
Bhattacharji v. Emperor, J P. L. T. 72; 2i Cr. _J 

241 1 

SS. 145,435 (3), 439 < I )— Pro- 
ceedings under 8. \\ nature of -Moveable property 
order dealing irith— Jurisdiction— Revision— High 
Court, power of interference of. 

Section 145 of the Criminal Procedure ^odo 
relates only to immoveable property and a Magis- 
trate has no jurisdiction to pass an order in a pro- 
ceeding under that section affecting in- -rouble pro- 
perty, even thouerh such property is contained in the 
immoveable property and over it thero is also a 

'^Section 435 (4) of the Criminal Procedure Code 
does not preclude a High ( ourt from calling for 
the entire record of a case in which an irregular 
proceeding is embodied for the purpose of exam in- 
mg tho said irregular proceeding and satisfying 
itself as to the correctness and lega ity of any sen- 
tence or order therein recorded, and under section 
439 (1) read with section 42 < ic) of the » ode, a High 
Court has jurisdiction to set aside an irregular 
Qj(]gr /V Mahadei v. Beni Prasad, Is A. Li. J. i7's 
21 CR. L. J. 242; 42 A. 214 194 

SS. 145, 195 (I) (c) — “ Produced ” in 

s. 195 (1) ot, meaning of— Document attached to 
Police report, whether produced by either party — 
Prosecution in respect oj such document— Sanction 
of Court, whether necessary. 

Where in a proceeding under section 145, Criminal 
Procedure Code, a document comes into < ourt 
attached to a Police report prior to the proceeding, 
the document is not, in the sense of that section, 
“produced”; but even if it is, neither of the parties 
to the proceeding is a party to its production*, 
consequently, the sanction of the Court under 
section 195 of the Code is not necessary as a con- 
dition precedent to the institution by the aggreived 
person of criminal proceedings against the opposite 
party upon a charge under section -6 * of th9 Penal 
Code. Pat Janardan Thakub v. Baldbo Prasad 
Singh, 1P.L T. 129; 5 P. U J. 13c; (192Jj Pat l <T s 
21 Cb. L. J. 272 283 

SS. 1 62, 439 — Accused furnished icith 

copies of Police diaries - Omission, material, in 
copies —Re-cross-examinat ion, right of—Reiusal of 
Court to allow exercise of right — Irregularity — Re • 
vision — High Court, powei of interference of. 
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An accused person was, on big application there, 
for, furnished with a copy of the Police diaries 
and of the statements of the prosecution witnesses 
recorded by the Police. During the pendency of 
his appeal it was discov ered that the statement of 
ono of the witnesses furnished to the accused wan 
not the complete statement recorded in tho Police 
diary of the statement made by him to the Police. 
He thereupon applied to have that witness re- 
called for the purpose of re-cross-examination in 

order to generally impeach his credit. The Judge 
rejected the application, assuming that the state- 
ment made by the witness to the Police was 

untrue: * ., 

Held, that the accused was entitled to have the 

witness recalled for re-cross-examination, and that 
the udge committed a grave error of law in refus- 
ing the application, justifying interference by 
the High Court in the exercise of its levisional 
jurisdiction Pat Sadanand Misra v Ramasra^ 
2 C r. L. J. 289 337 

SS. 173, 190 (I) (b )-Police report, 


meaning of. tftn /,* 

The lolice report mentioned in section IW UI 
(b' of the Criminal i rocedure Code is a Police 
report within the meaning of section >73 of the 
« ode, that is to say, a report in the course of an 
inve-tigation of a cognizable offence. Pat Ram Mh 
r. Emperor, I P L. T. 7-<; 2. u L. J. 2dw 

S. 1 ( I ) (C) -Cognisance of offence — 

District Magistrate, competency of, to take engn'san ce 
of offence on information received as President, 

t riel Board. . . 

A District Magistrate, who is also President of in 
District Hoard, is competent, under eeotion 190 1 *) 
(c of the Criminal Procedure t ode, to take copm- 
zance of an offence upon information received py 
him in his capacity of President of the *£■*"?{ 
Board IYI Sundaresan, In re, * 8 M. L. J.Wt * 

L. W. 355; z7 M. . . T. 123; OWO) M * W * N * 2d J-qA 

Cr L J • ^ 

1 -- SS. 195, 476 -Order requiring accused 

to show cause why he should not be prosecuted, con [• 

tents of— Requirements of s. 195 not complied with t 

An order under section 476 of the Criminal Pro- 
cedure Code, requiring the accused to show 
why he s’ouid not be prosecuted, should carry °° 
requirements of section H-6 of the Code. An 
which on- its to Ppecify the Court, or the P lace 
the occasion on which the offence was commi » 
but merely calls upon the acoused to s ovr 
why he should not be prosecuted for perjury, 
a good order and is liable to be set asi e- R 

Sahai v Emperor, >8 A. L. J. 881; 2 U. P. k- .Q-jg 
145s 2 1 Cb. L. J. 400 nnnlieation 

S. 195 — Sanction to pro/acute, Qpp 

for, made after appeal and expiry of period /or 

appeal , elay, whether fatal- Vfi* 

party, whet ter essential— Sanction g 

who did not case, whether bad. - ection 

The mere fact that an application _ oaecate a 

Jok of the Criminal Procedure ‘ ode - ,_ P P t h e decree 
defendant is not made immediately afte ■ 

of the first v ourt, but after the decision of an 

against that decree and on expiry of th p 
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filioff a seoond appeal, is not fatal to the grant of 
the application, it being undesirable to • tako cnim- 
nal proceedings in relation to a matte 
still the subject of civil litigation, and ‘t is inox 
pedient to try a case when the result is like y 

interfere with the duo course of J ust . ,ce ; Hditv 

'1 he issue of a notice is not essential to .the v alidUy 

of a sonotion givon uuder soction 19-> of the » 
even though if such notice is issued the opposite 
party may be able to show that ho and the applicnn 

re on bad terms. 

Where there is a prime facie strong case for -8™"^ 
ing sanction, the faot that such sanction is granted 
b/a udge who did not hear the ease is no ground 
for revoking the sanction or for holding that the 

sanorion is bad. n, Nathu Ram v. Barry, . 

3,235 _ 3 |95 — Sanction to prosecute— Order 

granting sanction, contents of- Grounds hr uphold. 

An older under section 195, Criminal Procedure 
Code, giantiug sanction to prosecute should contain 
materials to justify tho sanction; an order giving no 
reasons whatsoever for granting sanction cannot 

^Th^^ere faot that sanction is granted to the 
Publio Prosecutor because tho Magistrate disbelieved 
the prosecution story is not a sufficient ground to 

iustify an order upholding sanction. Pat Kamani 
Mohan i>. Public Prosecutor, Bhagalpore, t'C*. 

L. J. 255; 1 P U T. 621 207 

S. 195 —Sanction to prosecute, refusal to 

grant , by First Class Magistrate— Additional Sessions 
Judqe. jurisdiction of , to grant sanction. 
t An additional Sessions Judge has jurisdiction to 
hear an application or an appeal from a First 1 lass 
Magistrate refusing to give sanction to prosecute 
under section 195, Criminal Procedure ( ode, and 
has jurisdiction to grant a sanction refused by such 
Magistrate B Sikandabkhan Mahomedkhan, In re, 

22 Bo^L ^R. 200: 2 1 ( < ^ J • a 2 8 

s> |97 Village Magistrate preparation of 

falie record by, in case fending before him— Sanction 
far prosecution, whether necessary - Proceeding^ 

initiation of, a ithont sanction, effect y-Penal Code 

A Village Magistrate who prepares a false record 
in a case pending before him acts not in a private 
oanaoity but as a Judge, and if the making of that 
record amounts to an .ffence. sanction is necessaiy 

under section 97. Criminal Procedure ‘ °JS e nre of 
any Court can take cognizance of the oBence 

which he is accused in connection with it 

SUBBlAH PlLLAI V. EMPEROR, M. W. W /, l 

Cr. L, J. 233 • 682 

ci 202. 203 —Dismissal of complaint 

repZt of local investigation without 
hearing evidence— Dismissal, whether justified 

^dealing with a complaint against a Police 
Officer a Magistrate does not exercise a prop 
discretion in dismissing it under Motion. d03 ( Zn 
nal Procedure Code, on the mere ^ report of local 
investigation by a superior < officer of 1 olice. ne 
! should himself hear the witnesses on whom the 
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complainant relies to establish the truth of his 
allegation, and give his bc»>t consideration to their 
statements, along with tho report of the local invee- 
tigation. A IIariiiar Prasad r. Emperor, 2i Cr E* 
J 343 0/5# 

J SS. 202, 476- Civil Court ordering 

enquiry under s 476— District Magistrate, whether 
can order enquiry under s. i02 — “ Proceed accord - 
ing to laio ”, meaning of- u Investigation" under s, 
202, whether can be conducted by Magistrate other 
than the one entertaining complaint. 

W here a Magistrate, to whom a case is submitted 
by a Civil Court, for inquiry under section 476, 
Criminal Procedure Code, has no power to try the 
case and refers it to the District Magistrate, the 
latter has no power to order an investigation under 
section 202, Criminal Procedure Code, ns that section 

is not applicable to such a case. „ . 

•i he expression ‘ proceed according to law m 
Bub-section 2, section 47H, Criminal Procedure Code, 
ronuires tb i Magistrate receiving the reference to 
proceed under Chapters XV1I1 to XXI of the Code 
according to the nature of the offence supposed to 
have been committed. 

QHter — The investigation allowed by section 202 
Criminal Procedure i ode, should be a local one 
and the term “investigation” as defined in section 4 
,i of the Code expressly eicludes an enquiry by a 
Magistrate other than the one entertaining the 
complaint. N Devidix v. Narayanrao, 21 Cr^J. 

^ s 203 679 

__ S s. 203, 403, 439- Complaint, dis . 

missal of— Second complaint, whether entertainable— 
Revision - Interlocutory proceeding— High Court, in. 

terference by, .. w 

There is nothing in the law to prohibit a Magis- 
trate who has dismissed a complaint under section 
of tho Criminal Procedure Code from reviving 
the proceeding upon a second complaint, if he con. 
. v fi-at there are good grounds for so doing, 
B ‘ ATa ^nenlf” le, the High Court will not interfere 
? A .Til KlSHAN V. KALLA. 


in TnterfoTutory proceedings A Jai Kishan v. Kalla, 

2 U. ^ 'rase triable by Court of Session 

_ Magistrate, whether can dispose of case. 

A Magistrate dealing with a case triable by a 
Court of Session is not competent to dispose of it 
himself; he must commit the accused for tna by 

2 U P L H M A » 90: 2L Or L. J. 318 478 

l!ll_SS. 2IO, 435, 439-Case triable by 

Court of Session-Magistrate, jurisdiction of, to dis . 
charge ^accused - Commitment ordered by District 
Magistrate-High Court, power of, to go into evidence 

A™ Magistrate hcTdTng an inquiry in * case triable 

. A ' coSrt of Session is required, under section 210, 

Procedure t ode, to commit the acoused if 

hfu satisfied ?h«t there are grounds for so doing, 

JVffafter weighing the evidence and examining 

but if, he comes to the conclusion that the 

it8 credibility, & he comes and the evidence 

Sable, he has juriadiotion to discharge th. 

“S? here a District v agistrate, acting under section 
436, Criminal Procedure Code, dtsagrse. with an 
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order of discharge by a Magistrate, and directs 
the commitment of the accused to the Court of 
Session, the High Court has jurisdiction to go into 
the evidence in order to ascertain whether the order 
of the District Magistrate is or is not justified 
and if it finds no justification for the order, it 
will direct the discharge of the accused^ PAt 
TixKorRi v. Emperor, 1 P. L. T. 153; 2i 
3S8 OVJU 

S, 230— Charge, alteration in. Se^E^ 

934 


plosive Substances Act, s. 7 

s. 234 


. 9 cope of -Penal 

Code (Act XLV of 1R60J, ss. 414, ^-Receiving 
stolen property and cheating, joinder of charges oT 
leqality of -Same transaction, meaning of— Re-cross- 
examination of prosecution witnesses, right of, nature 
uf -Witnesses not further cross-examined evidence 
of, admissibility of— Evidence Act ( I of 187 2), s. 

A charge of receiving stolen property may be 
joined with a charge for cheating, when the facts 
constituting the offences form part of the same 

The true test of acts forming part of the . same 
transaction is that there should be a continuous 
operation of acts leading to the same end and a 
common purpose should run through all the acts. 

Waiver by the accused’s Counsel of the right to 
re-oross-examine a prosecution witness cannot 
prejudice the rights of the accused under sections 
256 and 257, Criminal Procedure Code. 

The right refrerred to in section 256 of the 
Criminal Procedure Code is absolute and unqualified 
and is intended to apply only where the witnesses 
are still before the < ourt and before they have been 
discharged from further attendance. 

Under section 257, however, there is a discretion 
vested in the Court to re-summon the prosecution 
witnesses already examined, and where a witness has 
been allowed to depart on the representation of the 
accused that he is not required, any further applies- 
tioato re-cross-examine him must be deemed to 

fall under section 2 V7. . 

Where tho right to cros^examme a witness has 

been exercised, the evidence taken tocomes com 
plete for the purpose of beiug admitted in a later 
proceeding. The mere fact that the witness could 
have been subjected to a further cross-examination 
in the exercise of a further right is no ground for 
holding the evidence already taken to be inadmissible. 
M Locklby V Emperor, 1 ,lL, W I8C, (1920; M.W. 
N. 137; 3$ M. L. J. 209; 43 M. 41.} 21 Cr L. 

SS . 239, 337 (4), 393-Offences of 

rape and attempt to commit rape, whether can be 
jointly tried— District Magistrate sanctioning tender 
of pardon, whether can try case— Whipping, sentence 

of, when can be passed 

The offences of rape and an - attempt to commit 
rape oan be tried together jointly when they are 
committed in the same transaction 

Under section .357 14) of the Criminal Procedure 
Code, it is only the Magistrate tendering the pardon 
‘•who is debarred from trying the case, and not the 
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District Magistrate who sanctions the tender of 
pardon. 

A sentence cannot be passed of which the execu- 
tion is prohibited by law. 

The provision contained in section 393 l b ) of the 
Criminal Procedure Code that the persons named 
therein shall not be punishable with whipping refers 
to the execution and not to the passing of the 

sentence of whipping f 

A sentence of whipping in addition to 7 years 
rigorous imprisonment is illegal. L Akhar v. Em* 
PERCH, 30 P. R. 1919 Cit-t 21 Ck L. J. 306 466 

SS. 244, 247 — Summons case— Non- 

examination of complainant, whether vitiates trial — 
Examination of witnesses in absence of complainant , 
effect of. 

The non-examination of a complainant under 
section 244 of the Criminal Procednre- Code in a 
summons case does not vitiate the whole of the 
proceedings, as that section merely enjoins that he 
shall be heard and does nob say that he is to bo 
examined, and section 247 of the Code would not apply 
because it does not deal with the examination of the 
complainant but with his appearance 

Section 247 of the Code of Criminal Procedure 
gives power to a Magistrate to adjourn a summons 
case for sufficient reason when the complainant 
does not appear and the fact that some witnesses 
are examined in the absence of the complainant 
would not vitiate the trial, unless it is shown that 
the accused was in some way prejudiced. The fact 
that he cross-examined the prosecution witnesses 
and examined witnesses in his defence would 
show that he was not prejudiced in any way. C 
Amir Mia v. Sarafdi Hazi, 24 0. W. N. l99; 21 Cr. 
L.J.252 204 

S. 244 (2) - Summons case — Process to 

compel witness to attend — Discretion of Court. 
Under section 244 (2), Criminal Procedure Code, 
a Magistrate is under no obligation to issue process 
in a summons case to compel the attendance of a 
witness on the application of either Bide. A Ji^abbu 
v Emperor, 21 Cr. L. J. 386 •'X*? 

S. 247 , 204 

SS. 248, 345 - Cattle Trespass Art (l 

of 1871^, s. 24, offence under , whether compoundable 
-Penal Code (Act XLV of 1"6<V, s. 32>, offence 
under, charged with offence under Cattle Trespass 
Act — Compromise, effect of - Acquittal 
An offence under section 24 of the Cattle Trespass 
Aot is not compoundable, but where that offence is 
charged along with an offence under section '23 v 
the Penal Code and the parties effect a compromise 
in respe.t of tho latter offence, the Magis'rato is 
entitled to deal with the compromise as a withdraws 
of the complaint in respect of the alleged offence 
under the Cattle Trespass Act, for if no evidence 
were forthcoming on which to convict, an order ° 
acquittal would result. A Emperor v. Julua, • 
L. J. 9P; 42 A. 202; 21 Cr. L. J. 305 

S. 250 -Bombay Public Conveyances ( Act 

VI of 1S8"J, s. 28— Complaint under s. 23, whether 
complaint oj offence within s 250, Criminal Proce ure 
Code — Compensation, whether can be awarded. 
Section 23 of th“ Bombay Public Conveyances 
Act provides a summary remedy for the recovery 
of the legal fare of a public conveyance, ana 
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complaint under the section is not a complaint in 
rospeot of an offence within the meaning of section 
250 of tho Criminal Procedure Code. A Magistrate, 
therefore, has no power to make au order awarding 
compensation undor section 260 of tho Criminal 
Procedure Codo in respect of such complaint. B 
Valli Mitha, In rc , 22 Bom. L. H. 196; 21 Ck. L. J. 
880; 44 B. 463 860 


_ S. 250 — Compensation — Imprisonment in 

^ _ ... r SI • t A 


default of payment, legality of— "Frivolous or vexa 

tious,” meaning of. . . .. . „ 

It is illegal to award imprisonment m default by 
an order undor section 250 of tho Criminal Pro- 

cedure Codo, requiring compensation to be paid. It 

is only when recovery is found to bo impracticable 
that the defaulter may be sentenced to imprison- 

lUOOti .. , . • o~ 

The term “frivolous or vexatious ic section z- v 9 
Criminal Prooodure Codo, covers a deliberately false 

report. . , 

A “vexatious” charge may bo partly true, and the 

idea conveyed by the word is that tho object of tho 

person making the accusation should lo primarily to 

harass the persons accused. N Baka.ii r. MfKUsn 

Si no ii, 21 Ck. L. J. 226 

s. 250 Compensation, order for — Order 

not made on same day as order of discharge— Lega- 
lity of order. 

The mere fact that an order for compensation is 
not made on the same day as the order of discharge, 
but on a subsequent day fixed on the application of 
the complainant for an adjournment to show cause 
in response to a notice issued on the same day on 
which the accused was discharged, would not make 
tho order bad for non-compliance with the provision 
contained in clause ( b ) of section 250 of the Criminal 
Procedure Code. B Nagindas Ciianusa, In re, 22 
Bom. L. R. 184; 21 Ck. L. J. 371 HdI 


sa. ' . , . r. t 

S. 257 — Warrant case— Accused, right of, 

to summon defence witness. . 

In a warrant case, the accused is entitled, under 
section 257, Criminal Procedure Code, to obtain the 
process of tho Court for the attendance of a defence 
witness. A Jiiabboo v. Emperor, 21 Cr. L. b340 

s. 260 — Summary procedure, when to be 

adopted-questions of right and title 
cretion, wrong exercise of, by Magistrate High 
Court, interference by -Admission of unregistered 
document, effect of-CHminal Court, power of, to 

decide question of title. in . nn „. 

A Magistrate exercises his d.scretion wrongly 
where ho adopts tho summary procedure for the 
trial of a case in which, from the nature of tho 
dispute aud tho plea taken by the accused, >t i« 
apparent that complicated questions of right and 
title aie involved, and in such a case tho High 
Court will interfere with the exeroise of his 

disoretion - . , , - 

The admission in evidence of an unregistered docu- 

ment which is compulsorily registrable is both illegal 
and irregular, and a decision founded upon such a 
document cannot bo sustained, . 

It is outside the province of a Criminal Court to 
colds a complicated question of title: tae question 


should bo left for determination by a Civil Court. 
Pat Biiim Bahadur Singh v. Emperor, 1 P. L T. 
121; 2 U. P. L. R (Pat ) 63; 21 Cr. L. J. 374 854 

SS* 263, 265 — Evidence , rough notes of, 

taken at trial — Notes destroyed and copies placed 
on record — Irregularxt ij — I llegality — Facts of another 
case introduced into case, effect oj. 

In a summary trial a Magistrate made rough notes 
of tho evidence, which ho subsequently copied and 
placed on the record and destroyed the original 
notes. Ho also introduced into tho case the facts of 
another case which be tried at tho sume time: 

Held, that the procedure adopted by tbo Magis- 
trate was irregular and illegal, that the destruction 
of the original notes was tantamount to destroying 
tho original record, with tho result that there was 
no legal evidence on tho record which an Appellate 
Court could go into Pat Jagdish Prasad Lal r. 
Emperor, 1 P. L. T. 63; (1920> 1»at. 96; 2 U. P. L. R. 
(Pat.) 62; 21 Cr. L. J. 229 101 

S. 265 101 

S. 307 — Jury , unanimous verdict of — 

High Court, interference by — Evidence Act (I of 
)H12), s. 24 — Con'ession made under Police pres- 
sure, whether voluntary —Self -exculpatory statement 
of one accused, whether evidence against co-accused. 
The High Court, upon a reference under f ection 
307, Criminal Procedure Code, will not interfere 
with the unanimous verdict ofaJory, and if that 
verdict is not unreasonable, and can upon the evi- 
dence be supported, the High Court will accept 
the verdict even though it may not wholly agree 
therewith. 

A confessiou recorded in circumstances which 
show tl at the accused was in charge of a Police con- 
stable and that under the continued questioning to 
which he was subjected by the Investigating Oflicer, 
he finally broke down, cannot be regarded as a 
voluntary confession, and is one within tho words 
of section 24 of the Evidence Act. 

Where in spite of the directions of the High Couit 
that confessions should be recorded in open Court, 
a M agistrate records a confession at 1 1 o’clock at 
night, this circumstance shows that the confession 
was not voluntary and that the Magistrate failed 
to exercise a proper discretion in the matter. 

Where an accused person is produced before a 
Magistrate at 12-30 A. M. for the purposo of 
recording his confession, and refuses to make one, 
but eventually does so on the Magistrate’s call for 
the Police, the confession cannot be said to be 
voluntary. 

A self-exculpatory statement by one accused 
cannot be taken into account against a co-accused. 
C Emperor r. Pramatiia Nath Bagchi, CO 0. L. J. 

60?; 21 Cr L. J. 266 282 

% 

s. 307- Trial by Jury — Jurors divided in 

opinion — Reasons for opinion of Jurors, ascertain- 
ment of— Reference to High Court— Power of High 
Court— Circumstantial eiidence, conviction based on 
— Principle applicable. 

Where in a trial by Jury in a Court of Session 
the case depends entirely on circumstantial evidence 
and the Jurors are divided in opinion, the Judge 
ought, if he intends to make a reference to the 
Ufjli Court under section 307, Criminal Procedure 
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Code, to ascertain from the Jurors the reasons 

f0r W t n Tease is referred to the High Court 
under section >07 of the Code, it is open to that 

Court to consider the entire evidence 
and to give due weight to the opinions of the Sessions 
Judge and the Jury, and to acquit or convict the 
Loused of any offence of which the Jury could 
have convicted upon the charge framed and placed 

‘"•'“"tnUalTX" 6 ‘rtTfld Hid, 

Treasonable hjpothesmho inconsistent ^.th 
the innocence of tbe accuseu. . 294 

Zona*, 21 0 Cb oo'w>4i 8 466 

1 'tl* ' 46 5 

?■ |q| 466 

?• I OOS 

|- 4Q3 859 

o* 417— Appeal against acquittal— Inter- 

Terence when justisfied. See Evidence Act, s 27 


ss . 435,439, 476 -Civil Procedure 

„ 1 , A Tv uoh ) s 116 — Sanction to prosecute 

^ »*: *■ «? 

,, . . j p rrir pdure Code — Revision — High Court, 

Of-Lau, applicable -- Injerior 
Criminal Courts ,” meaning of. 

^ nm , \ uy a Civil Court under section 

476 ““rimTna? Procedure Code is open to | revision 

Pnnrt only under section l *6 of the 
CWil Pr^iro Code, and not under section 439 of 

th The ri t“ra ' “infmioT 16 Criminal Court” in section 
435 of the Criminal Procedure Code does not include 
fcivU court exercising its power under se tion 4 6 
Of to Code., N Babulat. v. Emtsuor, .BN.L^ 

435, 438 — Discharge, order of— 
Additional Bessons Judge , power of, to set aside 
order and direct further inquiry. 

An Additional Sessions Judge has jurisdiction to 
« x amine the records of a case transferred to him 
Z tbe Sessions Judge in which the accused has 
discharged, and to set aside the order of 
discharge and direct further inquiry. A N^ab 
Husain o. Emperor, 21 Cr. L. J. 292 fgi 

S. 4*35 cn. i 

SS. 436 |Of 

1:439, 286, 337, 600, 674, 859 

s. 439- Revision- Pending case— High 

Court . interference by. m 

The High Court will not interfere in a criminal 

case during its pendency, unless there is some 

manifest and patent injustice apparent on the face 
of the proceedings and calling for prompt redress. 
N KOHANRAJ VASANJl HALAI V. EMPEROR, 

343 c 433 Ml 194 

1: 476 ( ° 286, 470, 1 008 

. ss- 476, 537 —Order directing prosecu - 

tion— Notice to accused , whether pessary— Pre- 
liminary inquiry, failure to make, whether vitiates 
order— Irregularity. 

Before jnaking an order under section 476 of tne 


DASES. t 1820 

Criminal Procedure Code— conoid. 

Criminal Procedure Code the Court is not bound to 

issue notice to the accused. 

Where a Court after very careful consideration 
arrives at the conclusion that an order under section 
476, Criminal Procedure Code, is called for, and that 
no preliminary inquiry is necessary, the omission 
to make such inquiry is a mere irregnlarity within 
section 537 of the Code. A Olfat Rai u. Empebob, 

21 Cr L. J. 276 

. s. 476— Police report recommending 

prosecution — Accused called on to prove his case 
Case not proved— Court, whether can sanction pro- 
Where upon a Police report, and in the absence 
of a complaint, a Magistrate called upon the person 
who gave information to the Police of the com- 
mission of the offence, to prove the case, and upon 
his failure to do so, sanctioned his prosecution under 
section 476 of tho Criminal Procedure Code: 

Held, that the order was bad in law, inasmuoh as 
s n order under section 476 of the Code could only 
he made after the person to be affected 
had been called upon to show cause why he should 
not be prosecuted and an order to prove the case 
was altogether different from an order to show 
cause. Pat Gopal Singh v. Emperor, 1 r £ 

Sl-sS' 292,11 

s. 556 1002 


s. 556- District Magistrate, prosecution 

ordered by, as Inspector of Factories— District Magis- 
trate, whether competent to try case. 

Where a Distriot Magistrate, in his capacity as 
Inspector of Factories, sanctions a prosecution, n 
is disqualified, under section 556. Criminal Pr • 
cedure Code, from trying the case L L J KI 1 ND J 
Sewa Ram v. Emperor, 1 L. 35; 21 Cr. L. J. 
p. R 19*0 *** 

Criminal proceed I ngrs, stay of— Pendency 

01 civil suit— Cause of action arising suh»eqi*nt'v : 

Ordinarilv the subsequent institution of a 01 * 
suit relating to the matter in dispute is not a goo 
oanse for stay of criminal proceedings 

W here, however, the cause of action did not ar 
till after the filing of the criminal complaint: 

Held, that tho criminal proceedings shoo 
stayed pending the decision of the civil sui 
first Court L Shib Dayal v. Hans Baj, 2 u 
R. (L.i 77; 21 Cr. L. J. 399 . 

stay of, pending civil suxt—Discretio f 

Magistrate— High Court, interference by. ,, 

The question whether criminal proceedings 
be stayed pending the disposal of a cm . 
primarily a matter for the discretion o Htirh 

trate before whom they are pendi ng, and the ^ g 
Court will not lightly interfere with the exercis 

this discretion. ... ma *ter 

Whore the matter is pnrely » C1V ^ 

and can more faUy and adequately to deal 
with in a civil Proceeding, cnm.oal prooee d ^ 

onghttobe stayed pending the decision of to om 

snft, L B Soobaya u. Shwe Bwin. .0 L. B. B. 03, 

21 Cr li. J - 363; ’3 Bur. L. T. 41 niarretion of 

--——stay of, pending civil s**t Discr 

Magistrate- High Court, power 

The postponement of criminal proceed gs 
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Criminal proceedings —conoid. 

the disposal of a oivil suit, brought in respect of the 
property which is the subject-matter of the criminal 
case, is entirely within the discretion of the Magis- 
trate, and whero in the right exercise of that dis- 
cretion a Magistrate refuses to stay a criminal case, 
the High Court will not interfere. P&t Raghubar 
Singh v. Emperor, 21 Cr. L. J. 342} i P. L. T. 4^9 

678 

Criminal trial — Investigating officer, summoned 
‘ by accused — Accused, right of, to have evidence re- 
corded— Duty ofOourt. 

Where at the instance of an aooused person the 
investigating officer is summoned as a witness, the 
accused is entitled to have the evidence of that 
officer recorded, and if he fails to appear, the Court 
should enforce hiB attendance. Pat Ambit Mander 
v. Emperor, 21 Cb. L. J. 836; 1 P. L. T. 490 608 

CUStOm — Abadi, whether liable to partition. 

The right to partition being an incident of joint 
ownership, all joint property is liable to partition. 

In effecting partition of village abadi, however, it 
is necessary to exclude the portions occupied by the 
houses of the villagers and portions used for public 
purposes. P Mohammad Kiian v. Fazal Dad, 149 
P. R. 1919 14 

- — Adoption— Adopted son adopting his own 

brother — Hindu Jats, Ludhiana District — Onus. 
Among the Hindu Jats of the Ludhiana District a 
sonless proprietor, who happens himself to have been 
an adopted son, is not debarred from exercising the 
general power possessed by a proprietor in the 
central and eastern parts of the Punjab of appoint- 
ing one of his kinsmen to succeed him as his heir, 
and the adoption by such a proprietor of his own 
brother is not invalid. 

The onus of proving that there is any restriction 
operating to oontrol the appointer in his selection, 
lies on the party asserting such restriction. L Jiwa 
Singh u. Chandi, 1 L. 39; 73 P. L. R 1920 935 

— Adoption — Brother's daughter’s son— Jats of 

< Mausa Manko, Jullundur Tahsil 

Among Jats of Mauza Manko in the Jullundnr 
Tahsil, the adoption of a brother's daughter’s son is 
not reoognised by oustom L Jamiat Singh u. Ujagar 
Singh. XL 16; 71 P. L. R 1020 833 

Adoption— Mahesrie — Widow, power of, to 

adopt. Bee Specific Relief Act, s. 43 953 

Adoption— Stranger, whether can be adopted 


CUStOm -contd. 

sory mortgage, while the other three were deeds of 
further charge, the consideration being chiefly rent 
and interest duo under the 1st mortgage. It 
appeared that the rent was enhanced every time 
a now deed was executed. The first Court, finding 
that the land was ancestral and that the mortgages 
were not proved to have been for necessity, gave 
the plaintiffs a deoree. On appeal the Districe 
Judge agreed with the Court of first instance as 
regards the first deed but held that both considers, 
tion and necessity had been proved with regard to 
the remaining three and modified the deoree 
accordingly. The plaintiffs preferred a second 
appeal to the High Court: 

Held, ( 1 ) that the mortgages being in favour of 
the defendants themselves, they ought to have 
clearly established by evidence that the rent charged 
was fair and that there was necessity for enhancing 
the rate of rent after every three years; 

(2) that the mortgagor having been proved to 
be extravagant and it not being shown that he 
managed his property well and carefully, it could 
not be said that the subsequent three mortgages 
were for necessity and that, therefore, they were not 
binding on the plaintiffs. L Hako v. Nigahia 307 

existence of, whether question of law or 

fact. See Malabar Law and Usage 380 

gift to stranger— Consideration— Donee dying 

childless -Gifted property, whether reverts to donor's 

tthere a gift is made to a stranger for considera- 
tion, the gifted property does not revert to the heirs 
of the donor in the event of the donee dying 

childless. L Nor v. Fateh Mohammad *87 

Inheritance, scheme of, repugnant to per . 

I inio — Wajib-ul-arz, entry in, value of, m 
sence of instances -Adverse possession— Muhammadan 
Law -Mother, whether can hold adversely to daughter 

Mortgage by mother- Daughter, whether can assert 

title— Estoppel -Consent, what amounts to— Transfer 

of Property Act (IV of 16&J, «• 41. 

A scheme of inheritance recorded in a wajib-ul. 
arz which is altogether repugnant to the personal 
law of the persons affected thereby, cannot, in the 
absence of instances of .accession having taken 
nlace according to that scheme, be regarded as 
Evidence of the existence of the custom it purports 


evidence 

‘Tltohammadan mother is the natural guardian 
of her daughter and is bound to pronde for her 
out of her husband's estate By the mere fact 
that a mother maintains her daughter and herself 
ou? of the income of such estate, she does not acquire 
°an .h"lnte title to the. property by^prescnption, 


Jats of Mauza Bangraon, Tahsil Fatehabad, 

District Hissar— Estoppel — Collateral consenting to 
adoption— Descendant of collateral, whether can 
challenge adoption. 

Among Jats of Mauzx Bangraon, Tahsil Fateh- 
abad, District Hissar, the adoption of a stranger is MVW - - . - 

invalid by custom. “ “ “ p03 ses8ion is not adverse to her daughter 

Where, however, an adoption takes place with the anon P . of ev idence that the daughters of 

consent and aotive assistance of a collateral of the » 4 " 

adoptive father, the descendants of the collateral are 
estopped from subsequently challenging the adoption 
as being opposed to oustom. Woman v. Diiannij 1 

L. 3lj 72 P. L. R. 1920 869 

Alienation — Extravagance of alienor 


Consideration— Rent and interest due on mortgage 
—Necessity’— Burden of proof. 

Plaintiffs sued for a declaration that four mortgage 
deeds exeouted by their father shall not affect 
their reversionary rights. The first was a posses* 


In the absence ot eviaeuuo ” 

w ho own a 7-Sths share in the property 

lefTby their father, consented either expressly or 

“ -mnl If-ation to their mother’s posing as the 

bj 4«nJb e owner of the property, they are nofc 
ostensible owner ^ ^ QWners fco 

estopped property. Mere acquiescence or 

them share m ^ ^ woald not 

abse 1 t„ the Unseat required by section 41 of 
’^Transfer of Property Act. O SanHGNNi.t V. 
Bhabose, 7 Q. •• 
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Market, establishment of —Acquisition oj 


land for market -Landlord, right of. 

Where, acceding to custom, a tenant re read 
to e-ivo up a specific portion of his land in the 
event of a market being established thereon » 
cannot insist upon the landlord taking only that 
portion — the proportion to be acquired varying with 
^^requirements of the market. C Buoy Chandra 

Roy u Prodyot Kumar Tagore 

Pre-emption— Co-sharers, preferential rights 

' of inter se — Wajib-ul-arz, entry in, construction of 
--Village held on Bighadam tenure. 

The wajib-ul-arz of a village held on h ]^adam 
tenure provided that when a co-sharer wished to 

sell he must first offer his share to his near co- 
sharer and in case of his refusal to any other co- 
sharer in the village, and if they refuse, he may sell 

t0 HelP thaT the custom thus recorded meant that a 
near co-sharer had the first right to purchase as 
compa-d with the more distant co-sharers in the 
village, and that the co-sharers had preferential 
rights of pro emption inter se A - aipal Kai v. 

SA11DEO Rai, 18 A. L. J. b9 

pre-emption — Vendee becoming co-sharer 

'after transfer, effect of-Pre-cmptor's right to pre- 
e npt, whether destroyed. 

A plaintiff pre-emptor, in order to succeed, must be 
entitled to pre-empt not only on the date of the 
euit, but also up to the date of the decree. Where 
therefore, a vendee was a stranger at the date of 
the transfer, but after the institution of a suit for 
nre-omption and before the date of the decree, he 
became a co-sharer in the village eo chat as against 
him under the custom, the plaintiff would have no 
right to pte-empt, the plaintiff’s suit must fail. A 
BbuarI Lal v Mohan Singh, 18 A. L. J. 2^0; 2 U. 

P. L. R. (A./ 48; 42 A. 268 .7 * 

— Pre-emption — vVajib-ul-arz f entry xn t giving 
right in respect of zomindari, whether applicable 

to miscellaneous plots. . . , . . 

Where an entry in a icajib-ul-arz gives a right ot 
pre-emption to a co-sharer in a zemindari in the 
rase of a sale by another co-sharer of his right 
and expressly states that the owners of miscellaneous 
Mots may sell, as they please, the custom of pre- 
emption is inapplicable to such owners. A Bisham. 

bib Nath Singh v. Basant Lal . r 1 

J proof of, requisite of— Judioial decisions 

and Sudder Courts proceedings, value of, to prove 

custom-Burden of proof. See Malabar Lav^d 

proof of, whether question of law. See 

. Water’ rights 770 

succession— Female cousin v. collaterals — 

Muhammadan Rajputs of Hiun, Nawanshahr Tahsil , 

Jullundur District. # . x „ 

Among Muhammadan Rajputs of Hiun, Nawan- 
Bhahr Tahsil, Jullundur District, a female cousin of 
the deceased male proprietor has no right of inhen. 
tance as against collaterals in the 7th degree. L 
Sohnb Khan v. Minan 

Succession — Pagwand or ohundawand — 

Mekans of Rot Bhai Khan, Tahsil and District Shah- 
pur — Formation into separate groups — Presumption 
. — Collateral succession — Whole blood , whether ex - 
k'.fcittde® half blood. 


Custom — c'oiicld. - 

According to the custom prevailing among tlw 
Mekans of Kot Bhai Khan in the Tahsil and D not 


Mekans or Ivor r>nai nuau Km 

Of Shahpur, the rule of distribution is the pagwand 

one and there being no provision in the waj£uU 
arz for any specific rule in the case of collateral 
succession, the presumptnn would be that the 
whole blood and half blood would be on an equality 

and would succeed together. 

When subsequent to a distribution according 
the pagwand rule the whole blood b r0 . thers f ^ 
into separate groups becoming joint m 
cultivation among themselves and entirely 
from their half brothers, the whole blood excludes 
the half blood in subsequent collateral BUCC ^° J 
Where the common ancestor of the parties ha 
two wives and divided his property into two equal 
shares, giving one to the two sons of one wife and tn 
otherto the two sons of the other, who took posse* ision 
in accordance with this arrangement; and it appeare 
further that ever since the partition the tw 
brothers had been entirely separated from e*>n 
other, while as among themselves they had co 
tinued to be joint in food and cultivation: 

Held, that in the distribution by the co mon 
ancestor it was intended that thenceforwwd 
each group of sods should hold its own por 
estate independently of the other and tha , ^ 

in collateral succession the whole blood excl ^ 
half blood, no custom to the contrary havi g 
established. L Ahmad Khan v. Nabi Bakhsh, • 
W. R. 1920; 117 P. L. R. 1920 

Succession— Self -acquired property 

whether excludes collaterals in rth degree 
madan Rajputs, Jullundur District. . 

In regard to self-acquired property a sister does 

not, among the Muhammadan Rajpat-s 
Jullundur District, exclude collaterals 1 p ^ 
degree. L Hussain Bibi u. Nighaia, 1 D. U qoQ 
R. 1920. 34 P. W. R- 1920 ' j |3 

Damages, measure of. See Lease Pn . seM i OTlt 

Declaration of title, f Z7uoTmj, 

effect of— Limitation— Oudh Rent Act (KHL J 

s. 118 U0‘. . . . to spe 

A person who is in possession is not b 

for a declaration of his title. A declare ^ 

Buch a person cannot, therefore, g e nt 

limitation or by section 10b (10j of Narp^Y 

Act. O Kampta Siroman Prasad Singh • 

Gir Gossain, 7 0. L.J.70; 2U.P.L. K. U* 534 

23 0. C. 25 . .. nrcrual of 

Declaratory suit— Cause of action, 

— Limitation , starting point of. , from the 

In 1869 fifteen persons obtained a d ^jjjer-pro- 
Settlement Court declaring them to oe 
prietors of certain groves. A nUin t heir only 
decree-holders died without issue present 

survivors and representatives ^ ere , i e dge, the 
plaintiffs. In 18BC, without th®*' enue papers 
ialukdar was himself recorded in th property, 

as the owner of certain portions o entry and 

In 1 912 the plaintiffs became aware ««nlication was 
applied for its correction, bnt their PP fc flait t0 
refused In 1917 they brought the pre 
obtain a declaration that they we obtained a 

prietors of the property in question suit 

decree. In second appeal it was contended 
was barred by limitation! aa no ca 


/ 
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Declaratory suit— conoid. 

» t 

accrued within six years of the date of institution 
of the suit, that the right to suo acorued in 1885, as 
it was the entry in favour of the talukdar which 
gave the cause of action, and that having failed to 
avail themselves of the cause of action which then 
acorued to thorn, the plaintiffs could not now bring 
the present suit in 1917: 

field, that the suit was not barred by limitation, 
as whatever cause of action might have arisen in 
J835, a fresh cause of action accrued in 191?, and 
that by failing to bring a suit within six years from 
1885, the plaintiffs were not liable to incur the 
penalty of having a subsequent declaratory suit 
dismissed as a party is not obliged to come into 
Court and seek for a d adoration of his title merely 
because soma casual denial of his title is made a 
denial which in no way affects him in the enjoyment 
of his rights of property. O Sri RajKunwaru. 
Gang a. Prasad, 7 O. L. J. 74; 23 O. C. 4«; 2 U. P. L. 
R. (J. O.J91 893 

Decree, form of, in suit to set aside sale. See 
Sale 634 

— -, partial, whether can be given. See Water 

rights 770 

, reasons for, whether part of decree. S^e 

Civil Procedure Code, s. 11 812 

Definitions. 

Allen enemy. See Civil Procedure Code, 

b 83 324 

Amount due under the decree. 

See Provincial Small Casuf. Courts ct, s. >7 618 

Any other reasonable cause. Sec 

Legal Practitioners Act, s. 12 198 

Area for which rent has been 

previously paid. See Bengal Tenancy Act, 

8 52 „ 430 

Attestation. See Transfer OF Property Act, 

b 123 355 

Attesting- witness. See Transfer ok 

Property Act, s. 59 816 

Co-Sharer. See Agra Tenancy Act, s. ^ 

Every occupancy raiyat. See madras 

Estates Land Act, s. »2 437 

Finally decided. See Civil Procedure 

Code s 11 3ZZ 

Former Court. See Transfer of Propert y 

(Validation) Act, s. 3 * 1 

FrlVOlOUS or vexatious. See Criminal 

Procedure Code, s. 250 . . nrl law / 

Government established by la w 
In British India. See Press Act, b Mi . 1 10 
Gradual. See Alluvion and Dilution ooq 

Inferior Criminal Courts. See 

Criminal Procedure Code, s *35 

Injury. See Civil Procedure Code, 3^151 

interest. See Civil Procedure Code, 0. XXI, 

B. QO OOO 

Joint contractors. See Limitation Ac^ 

g 2l % •*-*** 

Judgment. See Letters Patent (Lah.^c^ 

jurisdiction to grant the relief 

Claimed. See Civil Procedure Code, s. 10 aD 4 * 
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Definitions —conoid. 

Lawful. See Civil Procedure Code, O. XXIIT, 

r « 716 

Other legal proceeding. See Pro- 
vincial Insolvency Act, s. 67 25U 

Police report. See Criminal Procedure 
Code, s 173 

Preference. See Railways Act, s. 42 

Proceed according to law. 

Criminal Procedure Code, s 202 470 

Produced. See Criminal Procedure Code, 
s. 146 288 

Rent. See Bengal Court of Wards A< t, s. fif> 

261 

Town. See Punjaii Pre-emption Act, 8.3(H) 

520 

VamShasthaS. See Landlord and tenant 

781 

Village. See Punjab Pre-emption Act, s 3 
(3) • 520 

Wiiful neglect. See Railway Company 

- • 754 

Dekkhan Agriculturists’ Relief Act 
(XVII Of 1879;, S. 15 B ( t ) -Mortgage r 

Redemption, suit for— Court, power oj, to award 
interest to mortgagee and direct taking of accounts 
of mesne profits. 

In a suit for accounts and redemption under the 
Dekkhan Agriculturists’ Relief Act, a Court lias 
power under section 15 13 ( l ) of the Act to award 
interest to the mortgagee and to direct the mort- 
gagee to account for mesne protits. B Mahamad 
Ibrahim v. Mahamad, 22 Bom. L. It. 124; 44 13 ?72 

557 

Dhard ura, custom of, proof of. £ce Alluvion 
AND DILUVION 366 

Divorce Act (IV Of 1869), s. 50— Service 

of petition on respondent— Method of service — 
Personal or substituted service— Procedure. 

By section E 0 of the Divorce Act, it is the High 
Court, and not the Civil Procedure Code, that is to 
regulate the manner in which service of the petition 
is to be effected. Service should, whenever it is rea- 
sonably possible, be effected on the party in person., 
and that whether ho or she is within or without 
British India. Where such service cannot, for any 
good reason, be effected, the proper course is, in the 
absence of general orders, for an application to bq 
made in open Court for a special order as to how it 
should be effected. The Court would then consider 
the particular facts existing, and pass orders, being 
guided by the principles on which the Court in 
England acts. Personal service and substituted service 
are°expressions which have not the same meaning 
under Indian and English procedure, and it is not for 
the parties or their Advocates to decide the method 
of service, and then to argue that such service is as 
effectual as service on the party. L B Low v Low, 
12 Bur. L. T. i99 269 

Easement— Custom — Privacy, invasion of, whe- 
ther actionable- Gujarat Province. 

In the Province of Gujarat there is a customary 
usage which makes an invasion of privacy an 
actionable wrong; and a man may not, therefore, open 
new doors or windows in his house, or make any 
new apertures, or enlarge old ones, in a way which 
will enable him to overlook those portions of hi 8 
neighbour’s premises which are ordinarily secluddo 
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Easement— ooncid. 

from observation. B I If until • MotiLil jMogjg 
T IT Narotamdas, 22 Bom. L. R. 226; 44 B. 

Long and continuous enjoyment— Infringe- 
ment of right— Nature of relief-Injunction-Res - 
trictions on -wrong-doer, how far to he placed. 

Where ifc was established beyond the possibility 
of a doubt that a person had enjoyed a nght o 
easement as to the flow of ram water from his 
house for 40 conseoutive years, and the opposite 
Bide had failed to show that anythig had happened 
to deprive him of this right or to diminish the 

ri fl‘lct, that he waa entitled to an injunction 
restraining the opposite side from interfering with 

the exercise of the right. . 

In granting relief to the holder of an easement, 
the Courts ought not to place galling restrictions 
on the opposite side, provided the holder gets what 

he wants O Bam Lal v. Makhan Lal,7 0.^J 

English Law, principles of, ^n applicablo. 
See Transfer of Property Act, s. 55 (1) (c) 152 

Eaulty, Justice and good consci- 
ence, principles of, how to be applied. See Land- 
lord and tenant , , i,; 81 , 

EstODDel — Adoption consented to by collateral 

-Descendant of collateral, whether can question 

adoption. See Custom— Adoption , 8 , 

- Arbitration, dispute settled hy— Arbitrator, 

whether can seek to upset arrangement as representa - 

tive of one of the parties. 

A dispute was settled by arbitration. Subse- 
quently two of the arbitrators purohaeed the interest 
of one of the parties in the properties in dispute 
and sought to upset the arrangement arrived at as 
a result of the arbitration: _ 

Held, that they were estopped from doing so. O 
Budhai Singh u Karan Singh, 7 0. L. J. 26 506 

Dar-mokararidar, suit hy, for possession— 

Title, proof of— Admission in previous proceedings, 

effect of. . c - , 

While A was in possession of certain land as 

dar-mokararidar, B obtained a fraudulent lease of 

the same from the mokararidar ignoring the dar-mo - 

Icarari interests of A. Subsequently in a criminal 

proceeding between the parties a compromise was 

entered into by whioh B recognised and admitted 

the interests of A. They and their successors-in. 

interest then continued to hold and enjoy the land 

in accordance with the terms of the compromise. 

In a suit by the successor-in-interest of A for 

recovery of possession of the land against B's 

successors-in-interest: 

Held, that although the nature of the plaintiff’s 
interest was not strictly proved, he was entitled to 
a decree as the defendants could not set up their 
fraudulent lease against the plaintiff’s interst in 
the land, which was admitted and recognised by 
the compromise in the oriminal proceeding. C 
Srieam Chandra v. Dharamdhar Ghose 463 

— f equitable— Agreement to transfer property— 

Document of title not executed or registered— Trans- 
feree in possession, effect of— Equity regards that 
as done, t ohich ought to he done, applicability of— 
Appeal, second, hy one of several defendants , whether 

maintainable. 
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Estoppel— concld. 

Where in pursuance of an agreement to transfer 
property, the intended transferee has taken posses, 
•ion, though the requisite legal documents have not 
been executed and registered, the position is the 
same as if the document had been executed, pro- 
Tided specific performance can be obtained between 
the parties to the agreement, in the same Court, 
and at the same time as the subsequent legal 

question falls to be determined. 

Under certain oircum stances, equity regards that 

as done which should have been done. 

The fact that only one of several defendants has 
filed a second appeal, does not debar the Court 
from an inquiry into the grounds of the deoision of 
the first Appellate Court, especially where he is not 
a stranger to the property in suit. C Stam Kishore 
Dev. Umesh Chandra, 31 C. L.J. 75; 24 C. W. N. 

463 . 1 

Evidence, oral, admissibility of, to prove passing 
of consideration under sale-deed. See Evidence 
Act s. 92 

— , weight to he attached to— Appellate Court, 

powers of- Record of Rights, draft oj, whether admis- 
sible. . , 

The question of the weight to be attaohea to 

evidence is a question for the Court dealing wit 
the evidence, and not for the Appellate Court. 

The draft of a Record of Rights is not admissible 
in evidence and a deoision based on such draft 
cannot be upheld in appeal. Pat Saboop Rai v. 
Sbikant Prasad, 2 U. P. L. R. (Pat.) 49j 1 P- L. l. 
224 

Evidence Act (I of 1872), 3. 24 -Con* 

fession made under Police pressure, whether 
voluntary. See Criminal Procedure Code, s.&ri 


S. 27 — Statement hy accused that he had 

buried dead body, admissibility of —Accused, know- 
ledge of, of place where dead body is, whether sali- 
ent for conviction— Evidence of eyewitness of murder, 
value of —Criminal Procedure Code (Act V of 189PJ, 
s. 417 — Appeal against acquittal— Interference, 

when justified. # . 

In a prosecution for murder a witness state 
that the aoonsed offered to point out the place 
where the dead body was and that on being ques- 
tioned as to who had buried the body he said tha 

he had done so: , , 

Held, that the accused’s statement that ho ha 
buried the body was not admissible in evidence. 

The mere fact that a person knows where the 
body of a murdered man is buried is not m itse 
sufficient evidence to convict him of the muraer. 

A person who witnesses a murder and gives no 
assistance to the victim and after the m ® 
keeps quiet and gives no information to the an on- 
ties is little better than an accomplice and ms evi- 
dence should be received with caution. 

Sound principles of criminal jurisprudence requ 
that the indication of error in a judgment of acqui 
ought to be dearer and more palpable an 
evidence more cogent and convincing m orae 
justify its being set aside than would be voce sary 
in the oase of a conviction. L Emperor v. T gag 

Cl. L. J. 349 . nrnmmt 

S. 32- Will, statement in, 

spent by testator for particular purpose, admissibility 
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of— Memo of expense, not prepared >n or denary 
course of buiin.M, admttsMe— Evidence, 

SriUlitt « ,,-OUerton not Men ,n tnal 
Court , whether can be taken tn appeat. 

Where in a Buit a question arises as to the amou " fc 
of money spent by a deceased person for ft par- 
ticular purpose, a statement, in his Will specifying 
the amount so spent is not admissible in evidence 
under seotion 32 of the Evidence Aot, inasmuch 
as the statement is not made against the pecuniary or 
proprietary interest of the deceased. 

A memo, of expenses made by the deceased is 
also inadmissible in evidence, if it was not made 

in the ordinary oourse of business. 

The erroneous omission before the lower Courts 

to object to the admission of ® vi( J® nc ® ‘ * 06 ° 
make that evidence relevant and the High Court 
must entirely disregard such evidence. BN arhari 
Habi Yaidya v. Ambabai Balkrishna, 22 Bom. L. R. 

B7«'44B. 192 . 

s« 90 — Certified copy, admissibility of— 

Presumption as to such copy. See Interpretation 

op Statutes . 

— S. 90 -Presumption as to ancient docu- 

ment, rebuttal of. See Oudh Estates Act, s. 13 


. s< 92 — Banker and customer — Customer 

allowed to overdraw— Interest, agreement to pay— 
Compound interest charged for a long time— Implied 
agreement to pay compound interest, x ohether can 

be proved — Acquiescence. , 

The appellants had for many years been allowed 
to overdraw their account with the respondent 
Bank The Bank in fact charged them compound 
interest with monthly rests and such charge 
appeared on the face of their pass books. The 
appellants annually gave the Bank a letter in a 
printed form in which they merely agreed to pay 

interest on the daily balances: 

Held that section 92 of the Evidence Aot did 
not prevent the Bank from proving an agreement 
by the appellants to pay compound interest with 
monthly rests, and that such an agreement could 
he imolied from the appellants’ long acquiescence 
£ such a method of calculation. P C Harioas Ran- 

chqbdas V. Mercantile Ban* In ° 1a ’ ’J? Sj 
T T R87. 18 A L. J. 369; (1920) M. W. N. 312,22 

B0 J M. LB 646; 2* U. P. L. B. (P. 0.) 78; 44 B.474; 
12 U W. 360 92 g ale -deed — Oral evidence, whether 

admissible to prove that consideration had not passed. 

Section 02 of the Evidence Act does not enact 
that restatement of fact in . written mstrumeat 
is to be contradicted by oral evidence. 

In the case of a deed of sale it is open to tne 
vendors to prove that no consideration was actuftny 
paid and oral evidence is admissible to prove tha^ 
fact. N Motibamu. Badhabai 380 

Hi*. 1 U5— Estoppel— Representation by 
conduct. See Hindu Law-Joint Family 
S. I 15 -Estoppel- Sale by mmor-Minor 

representing himself to be of age, x ohether 

Purchaser not deceived, effect of Considera * 

(I of 1877;, s. 41 -Sale declared void -Consider a 

tion, return of , when to be directed. 


A minor, who at tho timo of entering into a 
transaction fraudulently represents himself to be 
a major, is not estopped from subsequently setting 
up the defence of minority where tho person to 
whom tho representation ib made is not deceived 

thereby. . ... ... 

y, here such a transaction is set aside at the 

instance of the minor, the Court will not exorcise 

its discretion under section 41 of the Specific Relief 

Aot, unless there are very strong circumstances in 

the oaso entitling tho defendant to a return of the 

consideration. B Gubusiiiddswami v. Parawa 

Dundaya Nabendba, 22 Bom. L. R. 49; 44 B. 176 

M / 1 

- s. I 1 5 —Estoppel— Sale of mortgaged pro - 
perty— Mortgagee informing vendee what sum in due 
on mortgage— Mortgagee, xvhether can claim larger 
amount. 

Where in the case of a sale of mortgaged pro. 
perty, the mortgagee informs the intending vendee 
that a certain sum is due on the mortgage, he 
i9 estopped from claiming a larger amount subse. 
nuently. L Secretary, Chief Khalsa Dewan, 
Amritsar v. Punjab National Bank, Ltd , Bawal. 
pindi, 141 P. R- 1919 492 

S. I 16 — Landlord and tenant— Estoppel of 

tenant, doctrine of, extent of— Tenant, whether can 
claim adversely to landlord. 

Section 116 of the Evidence Act rests on the 
principle that a tenant who has been let into pos. 
ession cannot deny his landlord's title, however, 
8 efective it may be, so long as he has not openly 
d stored possession by surrender to his landlord. 

I* Q 

A tenant who wishes to dispute his landlord’s 
title must not only see that the tenancy has come 
to an end, but that the possession which was in 
him as a tenant has been surrendered. A tenant 
cannot be allowed to hold over and remain in 
possession, and then uso that possession as a lever 
to support a case in which he denies the landlord s 
title. B Ekoba Govindshet i’. Databam Nabat^n, 
*2JJom 1 L^. |57 

Test identification— Statement 

made to Police, admissibility of, at trial, in corro. 

boration. . 

Where owing to the lapse of time between a test 

identification by the Police and the trial, a witness, 

because of defective and uncertain memory, is 

unable to say whether the person on his trial is the 

person whom ho identified, the statement made by 

the witness to the Police at the test identification 

is admissible nnder section 157 of the Evidence Aot, 

if the effect of that statement is not to contradict 

the evidence of the witness given at the trial 

Sarwar Khan v. Emperor, 21 Cr. L. J. 267 


Fvocutlon of decree, application for— 

Fraud of judgment-creditor, effect of-Subsequent 
application, xchether continuation of previous apphea . 

ArTnrder setting aside a sale in execution of a 
, A p. nn the ground of the fraud of the judgment- 
creditor unconnected with the application has not the 
effect of destroying the application in consequence 
of which th. sale was ordered, and a subsequent 
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application for execution may be considered as a 
continuation of that application. LB Anachallam 
Chetty v. Ma U Tha, 10 L. B. R. 84; 12 Bub. L. T. 

246 707 

, application for — Removal of application 

from file for statistical purposes — Application , whe- 
ther pending or judicially determined— Limitation 
Act (IX of 1908,), 8ch. I, Arts. 181, 182. 

The removal of an application for the execution 
of a decree, for statistical purposes, from the file 
is not a judioial termination of the application. 
The application is still pending, and the Court 
should be moved to deal with it and to terminate 
it legally. No fresh application is necessary in 
such a oaso either under Artiole 181 or under 
Artiole 182 of Schedule l to the Limitation Aot. IV1 
Subbamania Pathar v. Appu Mudaliar, 11 L. W. 42 

526 

Attachment of property in execution of two 

decrees — Sale in execution of one decree , effect of 
_ Property, whether can be sold in execution of 
second decree. 

■ When property is sold in execution of a decree, 
it cannot be sold again at the instance of another 
decree-holder who may have attached it before the 
attachment effected by the decree-holder under 
whose decree it is actually sold. 


When a judioial sale takes place, all previous 
attachments effected on the property fall to the 
ground Pat Abdul Hakim v. Kulsum, 2 U P. L. 
It (Pat.) 1C6 558 

■ — ■ — Limitation -Application for execution barred 

by limitation — Objection not taken — Subsequent ap - 
plication, whether can be objected to. 

Where an application for execution which is 
barred by time is admitted by the executing Court 
and execution is ordered to issue thereon, the order 
although erroneously made is nevertheless valid, 
unless reversed upon appeal, and the judgment- 
debtor cannot object to a subsequent application 
for execution on the ground that the previous appli- 
cation was barred by time. B Desaiappa Khalil- 
APPA Desai v. Dundappa Malkappa, 22 Bom. L. R. 76: 
44 B. 227 329 

— Mortgage decree— Objection to validity of 

decree, whether can be entertained. 

A mortgage deoree provided for the sale of five 
specific properties, the subject of the mortgage. 
Subsequently, it was declared that three of the five 
properties were not liable to sale under the deoree. 
The deoree-holder applied, in execution, for sale of 
the two remaining properties, whereupon the 
judgment-debtor objected that execution, if it could 
prooeed at all, could proceed only for suoh sum as 
might be due on the two said properties: 


Held, that the objection could not be entertained 
in execution and that the decree must be executed 
as it subsisted, vix , by sale of the two properties in 
question. C Harendba Lal v. Pabna Model Co., 

Lid 25d 

Question of title, whether can be inquired 

into in execution proceedings See Civil Procedure 
Code, s. 47 * 


• y * • 

Expert evidence — Cross-examination , absence 
of —Opinion of expert, whether can be challenged. 

V\ here there has been no oross- examination of a 
finger print expert witness impeaching the examina- 
tion which he had made of and the test to which' he 
had put a particular finger print impression sub- 
mitted for his consideration, the value and weight 
to be attaohed to suoh witness’s evidence cannot be 
diminished by applying to it considerations to 
which the witness’s attention was never directed. 
Pat Sarwar Khan v. Emperor, 21 Cr L. J. 267 

273 

Explosive Substances Act (VI of 

1908), s. 7- ■Criminal Procedure Code (Act 
V of 1898;, s. 230 —Sanction, under s. 7, form and 
contents of — Convict to a under different section, whe- 
ther competent —Charge, alteration in. 


A consent given in vague and indefinite terms to 
the trial of a person for any offence whioh he may 
possibly have committed under the Explosive Sub? 
stances Aot is not all that is necessary, in order to 
comply with the provisions of section 7 of the Act. 
The proper course for the Local Government or 
the Governor- General in Coancil, as the case may be, 
to adopt is to state briefly the facts whioh constitule 
the offence and to give a consent to the trial of the 
accused person upon those facts as constituting, in 
the opinion of the consenting authority, an offence 
under one or other of the sections of the. Aot. It is 
for the Court and not for the Government to decide 
finally whether upon a given set of faots a particular 
offence has been committed, and the mere faot that 
the consenting authority is of opinion that the facts 
constitute an offence under one section of the Act, is 
in itself no bar to a conviction of the accused person 
of another offence under another section, provided of 
course that the facts stated in the order giving 
consent are the same as those upon whioh the con- 
viction is based. In such a case it wonld probably 
be necessary for the Court to alter the charge, but 
this does not mean that fre9h consent to the trial 
upon suoh altered charge would have to be given 
by the consenting authority. Section 230 of the Code 
of Criminal Procedure makes full provision for 
a case of thiskind. L Amar Singh v. Emperor. 

P. R. 1WJ9 Cr.; 21 Cr L J 2*0 102 


Family arrangement— Unequal division 

— Mistake, whether can be relieved against — Limita- 
tion Act (IX of 1908;, Sch. I, Arts. 96, 141, appli- 
cability of. 

Where on the death of a person the claimants 
to his estate agree to an nneqnal division thereof, 
such agreement cannot be upheld unless deliberate- 
ly entered into with full knowledge. Where, such 
an agreement is the reBnlt of a mistake, the mistake 
can be relieved against and the period of limita- 
tion within which relief may be sought is contained 
in Article 141 of Schedule I to the Limitation Act, 
commencing from the date of the death of the last 
holder of the estate. The fact that the party 
seeking relief, by a mistake, accepted less than what 
he was entitled to, would render the period pre- 
scribed by A i tide 96 inapplicable. N Wasudeo v. 
Yithal 

Fraud -Revenue sale brought about by 

Auction-purchaser, whether can defend title— Plead- 
ings and proof, variance between— Fraud alleged pot 
proved, effect of — Appeal — Oral evidence, estimate of 
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Fraud— conoid. ' 

—Trial Court, estimate by, value of— Co-sharers, 
obligations of, inter se. 

A purchaser at a revenue sale cannot successfully 
defend his title where the sale was brought about 
by fraud wherein the purchaser participated. 

The rule that a Court of Appeal should be slow to 
differ from the primary Court on a question of esti- 
mate of oral testimony cannot apply to a case where 
some important witnesses never appeared before 
the trial Judge and were examined on commission, 
while some others were for the first time examined 
by the Appellate Court at the request of both the 

parties to the appeal. 

The determination in a cause should be founded 
upon a case .either to be found in the pleadings or 
involved in or consistent with the case thereby 
made and a charge of fraud must be substantially 
proved as laid, so that when one kind of fraud is 
charged, another kind of fraud cannot, upon failure 
of proof, be substituted for it. But every variance 
between pleading and proof is not fatal. I lie Court 
must carefully consider whether the objection is 
ono of form or of substance. The rule that the 
allegations and the proof must correspond is 
intended to serve a double purpose, namely, first, to 
apprise the defendant distinctly and specifically of 
the oase he is called upon to answer so that he may 
properly make his defence aud may not be taken 
by surprise, and secondly, to preserve an accurate 
record of the cause of action as a protection against 
a second proceeding formed upon the same 
allegations. 

The fact that a revenue sale is brought about by 
deliberate default on the part of the agents of one 
of the co-sharers who is charged with the duty to 
deposit regularly the Government dues proportionate 
to his share, does not render inapplicable the prin- 
ciple that due regard must be had to the relative 
position of co-sharers in respect of the payment of 
revenue and to the need of demanding from each 
such measure of candid dealing and good faith as 
will ensure that a co-sharer is not tempted to make 
a deliberate default with a view to ousting mb co- 
sharers end appropriating to himself their common 

Pr & an extrinsic collateral act which vitiates 
the most solemn proceedings of Courts of Justice an 
avoids all judioial acts. , 

No party to a fraudulent transaction can be 

allowed P to derive any benefit from it and the Court 

is always reluctant to condone the *?vant 

permit the participants therein to retain the advant- 

ttg A genuine mortgage cannot be 

a fraudulent revenue sale. C K 689 

Satis Chandra, 30 C. L. J. 47f, 24 C. W. N. 662 689 
Guardian and ward-flu««ija» , pouer of, 

to bind ward’s estate— Agreement with guardw. 
Intention to bind estate-Form of agreement. 

A guardian cannot bind his ward's estate in the 

hands of the ward except by an agreement clo„ly 

purporting to do so, and then only in guardian 
Whpro, therefore, an agreement with g 

is intended to bind the ward’s estate, Jheagree^ 
should contain a clear expiession . 

intention; if it does not do so, the estate 


Guardian and ward —conoid. 

bo bound in the hands of the ward. Pat Jaggan- 
natu Pkasad Singh v. Ekbal Bahadur, 1 P. L. T. 65; 

6 P. L. J.239 214 

Sale by guardian of minor’s property— Indem- 
nity clause against ' defect of title — Breach of 
covenant— Personal liability of guardian — Minor, 
whether liable 

Where a sale-deed, executed by the guardian of a 
minor, of the latter’s property contains a clause of 
indemnity against loss to the vendee in conse- 
quence of defect of title, such clause must be taken 
to be a personal covenant on the part of the guardian 
and cannot bind the minor. 

Jn such cusos tho action against the guardian 
must succeed on the indemnity clause in the sale- 
deed; tho fact that there i6 no proof of any deceit 
will not affect tho liability of the guardian under 
that clause. IY1 Srinivasa Thathacharlu v. Nool- 
AMMA, 11 L. W. 216; (1920) M. W. N. 340 436 

Guardians and Wards Act (VIII of 

1890), SS. 34, 47, 48 — Order directing 

guardian to pay into Court balance due from him — 
Appeal, whether lies — Revision. 

No appeal lies against an order calling upon a 
guardian to pay into Court the balance due from 
him on settlement of the accounts of the minor’s 
property. 

Orders under section 34 of the Guardians and Wards 
Act are open to examination by the High Court on 
the revision side, L Bam Jas v. Chani 587 

Hindu Law-Adoption — Widow, below age 

of puberty, whether can adopt — Objection, failure to 
raise, effect oj. 

An adoption by a Hindu widow who has not 
reached puberty is invalid ab initio, and the mere 
fact that the adopting mother when sho grows older 
raises no objection to tho adoptiou, would not 
validate it. 

In order to be able to make a valid adoption, 
the adopting widow must have reached such an age 
of discretion that she must be able to realise the 
importance of her act, to make up her own mind as 
to the person she ought to adopt. 

Per Heaton, J . — A person making an adoption must 
be capable of volition of his or her own. B Murgeppa 
Basappa v. Kalaya Golappa, 2 i Bom L. It. 91; 44 
B. 327 , , , 36 1 

Widow of deceased co-parcener, 

power of, to adopt without authority. 

'1 he widow of a deceased co-parcener of a joint 
Hindu family cannot, in the absenco of specific 
authority, make an adoption subsequent to the death 
of a co-parcener who survived her husband, more 
particularly where that co-parcener has left widows. 
B TlIAKABANA 'Iejrani v, Sarupchand Chhaganbhai, 
22 Bom. L. It. 209; 44 B. 433 964 

Widow's pow$r to adopt whether 

can be controlled by Willr- Adoption contrary to 
Will — Rights of adopted son. 

Whatever powers a Hindu widow may havo under 
tho Hindu Law of adopting a sen, these powers 
cannot be controlled by the Will of her deceased 
father-in-law. If, however, she adopts a son contrary to 
the terms of the Will, that would affect his rights to 
take under tho Will as a persona designata, but 
would not in any way affect his right to be con. . 
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sidered as the grandson of the testator under the 
adoption. B Natvarlal Girdharlal v. Rancuhod 
Bhagwandas, 22 Bom L. R. 7 1 313 

Adoption — Widow succeeding asheir to 

poicer of, to adopt —Consent of co-parceners , whe- 
ther necessary. 

A Hindu widow succeeding as heir to her son 
who dies unmarried is entitled to adopt to her 
husband, provided that her son had not attained 
ceremonial competence. In such a case it makes 
no difference that the husband of the adopting 
widow died in union with his co-parceners and that 
her son separated subsequently and that the con- 
sent of the co-parceners was not obtained. B 
Mallappa Bharamappa v Hanmappa Mardeppa, 22 
Bom. L. R. 20°; 44 B. 297 8 1 4 

—Alienation by xoidow — Necessity , absence 

of, effect of — Right to avoid alienation. 

A conveyance by a Hindu widow, when it is not 
for legal necessity, is not void but voidable, that 
is, capable of being avoided, but such a conveyance 
cannot be avoided at the instance of a person having 
no interest in the matter; it can only be avoided 
at the time of the widow’s death by her reversionary 
heirs, her daughter or those persons who claim 
through them C Jagat Chandra v. Biswambhar 

Boy 743 

- - — by xoidow — Necessity — Barden of 
proof — Efflux of time, effect of. 

An alienation by a Hindu widow is challengeable 
on the ground that it was made without legal 
neoessity, however, long a time might have elapsed 
since the date of the alienation, and the onus is on 
the defendant to prove that there was necessity for 
the alienation. But when the transaction took 
place very many years ago, such full and detailed 
evidence as to the state of things which gave rise 
to the sale cannot be expected as in the case of 
alienations made at more or less recent dates. In 
suoh circumstances presumptions are admissible to 
fill in the details which have been obliterated by 
time. P C Chintamanibhatla Venkata Reddi 
Pantulu Garu u Rani Saheba of Wadhwan, 38 M. 

L. J. 393; 11 L. W. 451; 18 A L. J. 367; (1920; «1. W. 

N. 316; 22 Bom L. R 54! j 2 U. P. L. R (P. C.) 77; 43 

M. 641 538 

— Dayabhagra School — Succession of 

females— Unchastity, effect of. 

Under the Dayabhaga School of Hindu Law, 
chastity is a condition precedent before the right 
of inheritance oan acorue to women generally. An 
unchaste mother, therefore, is not entitled to 
succeed to the estate of her son. C Trailokya Nath 
Nath v. Radhasundari Dbbi, 23 C. W. N. 970; so C. 
L. J. 235 704 

Endowment for worship of family 

deity — Shebait, appointment of, by founder — Dedicated 

properties, whether vest in deity or shebait — Right of 

appointment of shebait. 

Where a testator dedicates his immoveable pro- 
perties to the worship of his ancestral deity, and 
appoints a shebait of the endowment so created, 
the dedication of the properties is to the deity 
and not to the shebait. Consequently the title to 
the properties so endowed vests in the deity, and 
where suoh an endowment is of a recent date, the 
right of appointment to the office of shebait is 


Hindu Law— contd, 

vested in the founder or, in the absence of express 
provision to the contrary, his representatives. 

C Babanashi Mazumdab v. Sudabasan Das, 3i C. L. 

j. 174 . .784 

— Guardian of minor widow, alienatxonby , 

validity of — Reversioners, representation of — Com- 
promise decree , whether binds reversioners. 

Under the Hindu Law, the guardian of a minor 
widow can exercise all the powers which the minor 
has and in alienating the minor's properties it is com- 
petent to the guardian to convey not only the 
widow’s limited interest but also the absolute inter- 
est which, under certain circumstances, she can 
convey. 

Prima facie, any person, whether a limited owner 
or full owner, suing to recover property on the 
ground that an alienation thereof is invalid must 
be deemed to act for the benefit of the estate and 
not for his personal benefit. 

A compromise decree in a suit by a widow 
against an alienee stands on no higher footing than 
a conveyance by her and unless it is shown that 
it has all the elements of a valid alienation by a 
limited owner, it is not enforceable against the 
reversioners. IV1 Srinivasa Aiyer v, Thibuvbngada 
Maistry, 26 M. L. T. 360; 10 L. W. 694 588 

Joint fam I ly- Adoption— Authority to 

adopt whether requires registration — Adoption by 
xoidow under authority from husband— Consent of 
co-parceners, whether necessary — Partition, decree for 
— Death of co-parcener, after decree, effect of-~ 
Widow, whether preferential heir. 

A deed authorizing a Hindu widow to make an 
adoption is compulsorily registrable, 

A Hindu widow who has not the family estate 
vested in her and whose husband was not separated 
at the time of the adoption, is competent to make 
an adoption with her husband’s authority and the 
consent of the senior surviving co-parcener. 

A decree in a partition suit completely effects a 
severance of the joint status and the death of a 
party after the date of suoh a deoree does not 
entitle persons who were joint before to any in- 
crement to their share, as the widow of the deceased 
person is his preferential heir. N Rustam Baov. 
Dinkar Rao " 

Alienation by father— Liability 

' of sons— Necessity, question of — Appeal Ap- 

pellate Court , duty of — Appeal by some of several 
members — Court -fee payable. , 

Where in a suit to enforce a mortgage effected 
by a Hindu father the trial Court finds in favour 
of the plaintiff on the question of necessity to 
justify the loan and there is an appeal, the appel- 
lant is entitled to have the opinion of the Appeh® 0 
Court on the point, and if snoh Court fails to 
mine the point, the High Court will remand the 
case for re-deoision of the appeal. . . , 

Inasmuch as the members of a joint Mitaks ara 
family have no specific share, an appeal by some 
of such members against a deoree to enforce, an 
alienation of the family property most 
the entire decree and Court-fees must be paid °“ 
amount decreed, and not on the appellan s ‘ ® 
of that amount. Pat Bupan Raut u. Pitimm* 

Lal 
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-Joint family -Benami transitions 

entered into by father and recognised by s0 ™'” he ! her f 
can be subsequently questioned— Evidence Act ( f 
\ \h —Estoppel — Representation by conduct. 

Where the father of the plaintiffs as maaa j^ 
joint family properties entered into sevara ^^ nfl '”; 
transactions for the purpose of saving a P o t ‘°“ ° 
the estate from the hands of a mortgagee execution 
purchaser, and these benami transactions wer, not 
only not challenged by the plaintiffs but 

rights had spring np basodon 
those transactions, such rights could not bo « iefeat. 
ed by the plaintiffs and that as plaintiffs had 
accepted the transactions entered into by the he&d 
•f the family, .they must bo bound by the effect ot 

"rrXTof a decree for arrears of rent 
obtained by certain co-sharer landlords i the ng , 

title and interest of four persons in ^ oa609S ‘°" ° f 
a jama was put up to sale and purchased by defend- 
ant No 1. Two of these four persons were be na mi- 
dara of a joint Mitakshara family and one was the 
eldest son of the family In a suit by the other 
members of the family for recovery of possession 

of their shares and for partition: . 

Held, il) that in determining what interest was 

urn-chased by defendant No. . the Court ought to 

consider the effect of the description in the execu- 

"S' in "connection with the question of rep- 
sentation by conduct in determining the q^ion 
of estoppel, tho Court ought to consider " h0th0 J 
tL defmidadt So. > was misled when .c p-c * 
the property. C Sadhan Chandra u. Nanda Peomd 

Debts — Alienation — Antecedent debt, 
what constitutes — Co- parcener alienation by, of 
his share, validity of-Hule «» Bombay Pre- 

A? agnation by way of mortgage to pay off 
antecedent ‘debts iucujd by the 

family property <°* “ T “ R1 M SaE T. 22 

Narayan Samant V. Bhagwandas 5^4 

BOM LJ L MQ»*4 £; bt * [ contracted for family purposes 
■ — Pro-note executed by father or managing member 

' — Liability of members of oarr ying on 

In the case of a Hindu jo, 
agricultural business, wher ry ^ prom i S Bory 
spent> on proper family P p tfae lo £ na by the 

notes are exeouted as 80CU !?^ * u in managing 
father or a member of the : famuy Qf the 

charge of the business, the other . liability 

. famUy are liable for such loan., bet 
is restricted to the extent of therr »ha^. # y 
joint family prope. ty L B S 1. B B L T ss 
K. Vadanvktiy, .0 L. B. K 8/, ^ 7 | | 
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for purpose binding on sons -Personal decree for 
balance due after appropriation of sale- proceeds, 
whether can be pissed against joint property of father 

and sons. 

Where a mortgage deed by a Hindu father is 
found not to havo been executed for an antecedent 
debt or for a necessary purpose binding on the 
sons, the t’ourt should nevertheless incorporate 
in the decree tho condition that if the sale- pro- 
ceeds of tho father’s share are insufficient to pay 
the decree amount, the decree-holder can proceed 
against the mortgagor personally and the joint 
property of himself and his sons, provided the loan 
is not attacked a3 immoral or illegal. 

The mortgage as an alienation of property may 
fail if there was no necessity for it and no debt 
really antecedent to the mortgage transaction, 
but tho sons will nevertheless be under a pious 
obligation to pay tho mortgage debt qua debt 
un'ess it is an illegal or immoral debt M Kasiu- 

swam 1 v Ki'Pi’A Moopan, 3 8 M L. J. 203; 11 L. W. 
Si, TuttOi M. W. N. 181; 27 M. L T. 90; 43 M. 421 

Joint fa.'Yllly -Mortgage by father of 

family property- Antecedent debt-Family necessity 
—Liability ol sons -Debts for which joint family res - 

A° mortgage by a Hindu father of joint family 
property in lieu of antecedent debts and debts 
incurred for tho benefit of the family 13 binding on 
his sons and on the joint family property 

The payment of a prior mortgage or the considera- 
tion for tho acquisition of property for the joint 
family are debts for which the joint family is 
liable A Atar Singh i>. kaohu Nath Sahai, i U. 
P R (A.> : 18 r 2 * 

property— Co-parcener, power of, to 

transfer without consent ol all co- . 

Joint family property oannot form the aubjeot ° f 
a gift sale or m irtgage by one oo-paroener with- 
out the amotion express or implied. of a11 th ® ' othe ^ 
oo-paro sners, except daring a 
A f HAKCRJI u. Nanda Ahib, * U. P. L. 

— Separation of one member, effect 

0 f— Re-union of remaining members— Burden of 

Where one member of a joint Hindu family 
separates, the presumption of jointness as regard* 
the remaining members is destroyed and an agree, 
mont amongst the remaining members of the 
Wily to remain united or to re-un.te must be 

proved like any other foot. O M«i»» **»««■ 
Sant Bakhsh, 7 0. L. J. 13; 2 U. P. L. R. fJ- U) 2a 


trade— Debit incurred in course of 

trade— Liability of minor members, extent of. 

Where money is borrowed for the purpose of a 
• , fa mil v trade all the members of the family, 
j 01 “ . f in , t l e minors, are liable to the extent of their 
‘a . in the family prope 'ties a. well as their 
££ in the asset, of the business M Thsuu.mxx 
8b .. *kshminarasimha v. Akasafu Vinkanma 

«. u a w. « « «•# 

If. 112; 27 ty- L. T- 83 
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Marriage, breach of promise of— 

. Damages , suit for — Liability of breaker of contract 
■' —Death of plaintiff —Abatement of suit. 

Although under the Hindu 1 aw a person retracting 
from a contract of marriage is exempt from fine if 
.•there is good cause for the retraction, yet he 
must pay the expenses incurred in connection with 
the betrothal. 

• A suit for the recovery of damages for breach of 
a contract of betrothal abates upon the death of 
the plaintiff. B Balubhai Hiralal v. Nanalal 
Bhagubrai, 22 Bom L. R. 143; 44 B. 446 624 

Mitakshara— Inheritance — Insanity 

when ground for exclusion from inheritance. 

Under the Mitakshara School of Hipdu Law, in 
order to exclude a person from inheritance on the 
ground of insanity, the insanity need not be 

congenital. 

Tho right of a Hindu co-parcener to a share in 
the family properties comes into existence at birth 
and subsists all through, but is incapable of enforce- 
ment at the time of partition, if insanity supervened 
atthattime. M Muthusami Gurukkal v. Meen- 
AMMAL, 36 M. L. J. 291; (1920; M. W. N. 253; 43 M. 
464 576 

. Partition during lifetime of father — 

Adopted son and subsequently born natural son , shares 
of— Practice — Waiver of issue by Counsel, effect of. 

In a partition of joint property between a Hindu 
father , his adopted son and a subsequently born 
natural son the father and the natural son would 
between them be entitled to eight shares and the 
adopted son to one share. 

In a partition inter se between the members of 
the family, the rule of Vasista is applicable that 
the adopted son is only entitled to a limited share. 
In the case of collateral succession, his share is as 
extended as that of a natural born son. 

On a question of disputed facts it is within the 
competence of the Pleader or the parties to give up 
an issue. M Balakristinayya v. Venkata Triam- 
BAKAM, 38 M. L. J. 86; 11 L. W.370; (1920) M. W. N. 
272; 27 M. L. T. 142 43 M. 393 37 X 

Succession — Personal law or law of 

domicile, whether and when governs migrator— 
Dayabhaga or Mitakshara— Burden of proof— Pre- 
sumption — Observance of mixed customs and cere- 
monies, effect of. 

A Hindu family residing in a particular province 
of India is presumed to be governed by the law of the 
place where it resides. But where it is shown to 
have migrated from one provinoe to another, the 
presumption is that it carried with it the laws and 
customs as to succession and family relation pre- 
vailing in the province from which it came. This 
presumption, however, is rebuttable by proof that 
the family has adopted the laws and usages of the 
place to which it has migrated. 

Where there is no proof of migration, the burden 
lies upon the party making the assertion to prove 
that a family is governed in matters of succession 
by some law other than the law of the place where 
it resides. This burden may be discharged by proof 
of instances of succession consistent with the former 
law and inconsistent with the latter law The 
evidence to support the case that the family has 
conformed to religious or social rites and usages 


consistent with the former and inconsistent with 
the latter law may also strengthen his case 
because there is in Hindu Law a close connection 
between religion and succession to property. 

A mixture of customs and ceremonies observed 
by a family can be of no assistance to the party 
seeking to establish the applicability of a personal 
law not prevalent in the locality in whioh the family 
resides. C Pitambar Chandra Shaha v. Nishi 
Kanta Saha, 24 0. W. N. 2lf; 31 0. L. J. 52 5 


Succession— SudruB— Illegitimate son, 

whether can succeed collaterally. 

An illegitimate son of a Sudra cannot inherit the 
separate property of his father’s legitimate son as 
a brother. B Dharma Lakshman v. Sakharam 
Ramjirao, 22 Bom L. R. 52; 44 B. 185 306 

Temple— Offerings to deity, ruiture of— 

Future offerings, whether attachable — Execution of 
decree — Attachment- Assignee of offerings objecting 
to attachment - Necessary party —Appeal, right of. 
The offering or bhog to a deity, which is in the 
nature of a future perquisite, is an uncertain and 
indefinite income and is not liable to attachment. 

A person who claims property which is attached 
is a necessary party to the proceedings and is 
entitled to object to the attachment, and has a 
right of appeal. Pat Balmakond v. Madan ChotrAj 
I P. L. T. 76 .. 

— , public — Shevaks, position Of 

Rules prescribing fees for admission into mandir, 
legality of. 

The shevaks of a public temple are not the 
owners of the temple: they are liable as trustees to 
render an account of their - management By 
virtue of their office they have no authority 
to levy fees in respeot of any public religious 
services held in the temple. 

Rules can be made and enforced by the shevaks 
to ensure good order and decency of worship and 
to prevent overcrowding in the temple, but subject 
to these rules the right of entrance into a public 
temple, for the purposes of worship, of the members 
of a caste entitled to worship there is a free right 
and cannot be prohibited or sold. B Ashabam GaN- 
pat Ram d. Dakore Temple Committee, 22 Bom. L. 


R. 232, 44 B 16' 
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Widow— Acceleration of estate -Transfer 
for consideration, whether acceleration or aliena- 
tion. 

In order that an acceleration by a Hindu widow 
of her life-estate should be valid, it is essentially 
necessary that the widow should withdraw her own 
life-estate, so that the whole estate should ge 
vested at once in th^ grantee , 

If there is any consideration for the gift by e 
widow of her life-estate, that must prevent it taking 
effect as an acceleration, and must turn the tran 
action into an alienation B Adivbppa Nagapp - 
Toutappa Tippanna, -2 Bom. L. B. 44 


, alienation by- Consent of rever- 
sioners, effect of— Necessity- Burden of proof. 

Where an alienation by a Hindu 
challenged, as soon as the alienee, on w 
the onus Iks to show that the ahenarion is fortegjd 
necessity, proves that the reversioners consented to 
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the alienation, the onus is shifted on to the person 
challenging the alienation to show that there was 

“SSTTS; if the plaintiff alleges that the 
widow has sold more than was necessary, it lies 
upon him to show that so much of the land as ho 
alleges was required for legal necessity could have 
been sold, otherwise the Court is cutitled to presume 
that the widow could not have sold loss than what 
she did in order to realise the sum required for 

necessary purposes. B Madiiav ^ ri !P 7 q DeS ° 332 
v. Shiddaya Danappata, 22 Bom. L. R. 79 
Widow — Alienation, when justified 

Necessity -Payment of debt to third person-Burden 

Underthe Hindu Law a widow cannot, except for 
special purposes, alienate of her own free will the 
property received by her from her husband. For 
religious or oharitablo purposes or for purposes 
oonduoive to the spiritual welfare of her hu3ba " d 
she has a much larger power of disposition than she 
possesses for purely worldly purposes, and to 
support an alienation for the last named purpose she 

must show necessity . . ... 

The mere payment of a debt to a previous creditor 

is no justification for an alienation by a widow 

under the Hindu Law, nor does the purchase of 

house by her after the alienation furnish such justifi- 

08 It is the duty of an alienee from a Hindu widow 
to prove to the satisfaction of the Court that the 
transfer is binding on the collateral relations of ho 
widow’s late husband L Gowardhan Das v Viru 

Mix, 1 L.48;66P.L R. 1920i 41 P W.R. 1M0 47 

asserting full possession — 

Reversioners, position of. See Adverse p o*SE£ 

— - t decree against, whether binding on 

reversioners. . . 

A decree fairly obtained against a female restrict- 
ed owner as representing the estate is binding .on 
the reversioners, unless it can be shown that there 
was not a fair trial of the right in the suit against 

th Whwe^however, the female owner failed to raise 
a plea owing to a misconception as to her locus 

statuli to raise it: , . __ + \. n 

Held, that the decree was not binding on the 

reversioners. N Shesubao v. Maroti , 

—Maintenance, claim for, nature of 

'Heir liability of , for maintenance -Family property, 

sale of — Vendee, whether liable fox obligations of 

r data tor maintenance by a female member of 
a ioint family is a personal claim against membe 
of ^the ^family f and can only be -ade acharge on 
the family property by an order of the Court 

by a properly oxeouted document. 

Generally speaking, the transferee of joint pro 
pert y from the properly authorised member of a 
joint family takes that property free of any 
' claims to maintenance by female members of the 

“ A U Jourt will -t allow heir 

Su?oMt!Tfore W seo^ng proper maintenance for 

her. 
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When a person entitled to dispose of family pro- 
perty not charged with any maintenance disposes 
of that property in favour of an innocent pur- 
chaser without notice of any personal claims 
imposed on the transferor, there is no obligation 
upon the vendee to fulfil the personal obligations 
of his vendor, and this would be so even if ho had 
such notice 8 Parvati Devanna Jauadal i>. Shrini- 

yas Ramchandra Patil, 22 Bom. R. HO 
WldOW — Maintenance, whether can be 

made charge upon property -Widow, whether can 

follow property in hands of bona fide purchaser 

for value. . , . . 

The right of a Hindu widow to maintenance is not 

a charge upon the estate of her deceased husband, 

unless and until it is fixed and charged upon the 

estate by a decree or by agreement; aud if such 

estate has been alienated and is in the hands of a 

bona fide transferee, the widow cannot follow the 

property even though the transferee had notice of 

the widow’s claim. L Daulat Ram o. Champa, 2 U. 

P. L. R (L.) 50; 32 P. W. R. 9^0 

t right of, to maintenance— Mainte- 
nance, arrears of, right to recover. 

A Hindu widow is entitled to claim arrears of 
maintenance at a reasonable rate, regard being had 
to the status of her deceased husband and to the 

value of the property left by him, and it is not 

necessary for her to prove before coming into Couit 
that she made a demand for such arrears and hat 
the demand was refused L Buoli Bai v. Ch 

Bai 147 P. R 1919; ™ P* w R - l9 “° Z 

H U n d I —Acceptance, oral -Drawee, liability of. See 

Negotiable Instruments Act, s. i 
lm Drove Tie «lts, value of, method of comput- 
ing. See Malabar Compensation for Tenants 
Improvements Act, a. 19 

Income Tax Act (II of 1886), s. 14— 

CoUector, xohether can make fresh assessment in 

Under ^sectijn 14 of the Income Tax Act, 18S5, 
the^ Collector has power, after the ^st assessment 
to make a fresh assessment in the same yeai, if « 

circumstances of the case require it B KeVansid 
dappa Panchappa UMBARJE u Secretart on STATE 

for India, 22 Bom. u R- 88 ; 41 B. 2.14 
24, 39 (d)— Penal assessment, levy 

T^^aTthata^ual^ assessment has been levied 

db & ';:p; 

h» * «i e„ BE o. V. Hossais A lu anu 

Co, M |'oo3 

,5ft 21 Cu L. j. 395; 43 M. 498 

Injunction— Hteh Court, power of, to grantor 
refuse see ^"^ rdable on rru^y due jor 

VaVrsh. - 

( XXXU of l 83«t). ig dae for wor k done, the 

has been unlawful detention of that 
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sum would not justify an order awarding interest 
thereon, either under the Contract Act or under 
the Interest Act 

Interest by way of damages is not recoverable 
for the meie wrongful detention of an ordinary 
debt. C I basunna Ghoshami v. Gopal Lal, 3' C. 
L. J. 34S 737 

Interpretation of Statutes— Retrospec- 
tive effect— C. P. Land Revenue Act (XV HI of 1 8S » 1 
tuit brought under— Act displaced by C. P. Land 
Revenue Act (II of 1917 Decision, whether with 
reference to Act of 1861 or 19 1 7 —Settlement Record, 
entry in, effect of— Evidence Act (I of 1872 ), s. £0 — 
Certified copy , admissibility of— Presumption as to 

such copy. . 

A Statute which prejudicially affects vested rights 
in existence and claimed before its enactment cannot 
be applied retrospectively. 

w here, therefore, a suit was brought to recover 
revenue and cesses when the C. P. land Revenue 
Act, I8H, was in force, and was pending for nearly 
a year before that Act was displaced by the C P. 
Land Revenue Act, 19 1 7: 

Held, that the suit must be decided with reference 
to the Act of 1681. 

The bare entry in a Settlement Record of a 
person as malik makbuza muofidar. malguzar is not 
sufficient to justify a Civil Court in holding that his 
heir is entitled to enjoy a like privilege. 

A certified copy of a receipt purporting to be 
more than thirty years old, acknowledging the 
receipt of possession of certain malik makbuza plots, 
is inadmissible in evidence in the absence oi any 
indication of the record from which it was obtained, 
or of the connection in which the possession was 
given No presumption can be made in favour cf 
a copy of a document under section 9 * of the 
Evidence Act. N Nathuram v. Jagannath, 16 N. L 
E 106 426 

Judge* statement of, as to questions of fact, value 
of 

The statement of the •Tm’ge trying a cate as to 
what happened before him is conclusive on ques 
tions of fact. C Amjad v, H a brat 
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Jurisdiction — Criminal jurisdiction along 

Railway running through Native State— Offence 
committed in British India — Accused , whether ran 
be arrested at Railway Station in Native State — 
Criminal Procedure C ode (Act V of 1&96J, s. 68. 

The Gwalior State did not cede to the British 
Government jurisdiction over the Railway lands 
in respect of offences not committed on those 
lands and having no connection with the Railway 
Administration Therefore, the arrest of a persrn 
at the Gwalior Railway Station on a charge of an 
offence committed in British India is illegal L 
Radha Kishan v Emprrob, 21 Cr L J. 803 351 

w.— — ■ — Suit, venue of — Party choosing Court, whe- 
ther can subsequently object to jurisdiction. 

Where a party chooses his own venue for the 
trial of a suit, and the case proceeds without 
hindrance to judjpaent, the IJigh Court will not, in 
the absence of prejudice, entertain an objection by 
that party on the ground of want of jurisdiction in 

the trial Court. N Ganpaxi v. Dada 442 


Jurisdiction of Civil or Revenue^ 

tour. — Declaration, suit for, that plaintiffs are* 
not liable to pay rent as entered in revenue record.^ 
Sse Civil 1 rocedube '■ ope.s. 116 739 

Injunction restraining proprietors frojn pre«‘ 
ven'ing plaintiffs from using site, suit for. See * 
Punjab l esancy Act, s 7< *»'<* ' ' 720 , 

- — — - — Jurisdiction conferred by Statute— Power 
of Court to enforce jurisdiction. See Assam 1/and 
and Revenue Kigulatiox, s. 3 (fcj 180.' 

Land Acquisition Act (I of 1894), s. 
23, sub-sec. ( I ), Cl. ( I ) - Market value of 

land, what is — Tenure-holder, value of interests of — 
Tenancy, precarious, nature of— Method of valuation 
— Commercial value to be preferred to abstract 
legal rights. r 

The market value of land is the price that an 
owner willing, and not obliged, to sell might reason- 
ably expect to obtain from a willing purchaser with ^ 
whom he was bargaining for the s Je and purchase 
of the land. i 

In determining the amount to be awarded as the 
market value of the interests of a tenure-holder _ 
and the sub-tenants under him in land acquired 
under the Land Acquisition Act, in respect of which 
the rent was enhanced prior to the acquisition * 
and a premium paid to the landlord in lieu of higher 
rent, the tenure-holder is entitled to the capitalized . 
value of the rent as enhanced in addition to the 1 
amount paid as premium. 

The fact that a tenancy is of a precarions nature, ^ 
that is to say, is held by tenants-at-will with no 
transferable interest in the land, and who may at, 
any time be called upon by the tenure-holder to 
leave the land, is no justification "for the conclusion ^ 
that the interests of these tenants have no market 
value, especially where it is found that_ frequent 
sales of their interests have taken place and sub- 
stantial prices realized In such cases it is the 
commercial value of the rights, and not abstract 
legal rights, that must be looked at in determining 
the market value of snofy rights. C Girisfi Chandra 
Roy v. Secretary of State for India, 24 C. * N.., 
184: 31 c. L J. 63 150 

Landl >rd and tenant— Co-sharer landlords 
— Injunction, right of one co-sharer to obtain against f 
tenant — Pleadings — Suit contested on one .ground— 
Appeal, second, ground whether can be shifted, in 
One of several co- sharer landlords is competent,, 
if he can m ke out a case, to ibtain an injunction 
against a tenant especially where the rights of the t 
landlords are in danger of being jeopardized. 

w here a defendant resists a olaim upon a definite 
ground, he is not em itle 1 in appeal to ask for a 
re trial upon a totally different ground in respect 
of which there is no evidence on the record 

Where a sait by the landlords for an injunction „ 
to restrain the tenants from erecting a masonry 
structure on a certain land was fought out in the 
lower Courts on the ground that the latter had a 
permanent right and were at liberty to build such 
structures on the land as they pleased: 

Held, that the tenants after having failed to 
establish their plea coaid not, in second appeal, ask 
for the scope of the suit to be enlarged and a ^ 
fresh enquiry started for the - purpose of deter- 
mining whether pecuinary compensation to the . 
plaintiffs would be sufficient. C IswaBCHANDBA ^aha 

y. Shasjjinais Dab 99 i- 
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Lease for a term of yeacs-Le, see, right or < 

■ tz: 1 * ‘LTtrJ^a of’ provide, for , 

srsw— 

Da'lpatram V. Nandlal Kesiian la , g|Q 

MulEOtii lease-Condition forbidding aliena- 
tion, hZch of-Forfe,t»r., whether can be relieved 

'against — “ V omshaathas, mean.ng •£*££ 

justice and good conscience , principles of, 

ed a deed o« gw* 01 thereupon 

EJEfatod he? rSSKStoL iL? by alienating 

“SStt It the condition in the lease ^training 

2W LTJStt 

n °Tho "S^s” means descendants in 

H^^Wto Tpp.y the EngUshpnnci 

St presuming to deduce o -w rule M 
YlTTAl-PA KBDVA f. DURGAMMA.il L. W. lir »*°^ 8| 

^‘^ulgeni^annt-Trnas/er 0/ 

-The'uLl'rbya^&ni tenant of his penna- 

estot^between tb® jandlord and die tranrferee^and 

e ;nd^trf w rr;» 

Nagabhatta Shitabambiiatta, 540 


asmuoh ns it does not amount to abandonment, 
unless the tenant in any way repudiates his relation- 
ship with the landlord C Separjan v RamdeiHU^, 

24 C- W . N .:,V,L.^ r , of — Payments under kobala- 
Conduct of parties— Record of Rights, entnes m, 

Where^under a kobala it was agreed that a certain 
sum be paid annually to the proprietor as sadar 
jama, but the oonduot of the parties for many 
year* was such that the sum so payable was re- 
garded as payable on account of rent, and in the 
Record of Rights the person making the payment 
was recorded as a tenant under the putnidar-. 

Held, that the relationship of landlord and tenant 
existed between the parties. C Kailash Nath ** 

v Kamakuya i haran 


-7= i£=. ‘=»€T-" l:r “ 

* ^ “rS^ e i % 

interest therein, hat ’ which th0 , atter acc epted 

paid rent to the landl , h had notice, 

even after the transfer o ( which ~ lancU ord: 

In a suit for ejectment broug ? continued to 
Held, that the landlord having ^ eject him 

receive rent from i the » holding. 

on the ground that he _ h »° “p ABBAX 432 

Badiiika Mohan Ko\ t\ D , i e 0 f— Tenant 

Occupancy, norMrayferaOW * J e jr ect 0 f- 

rcmaining in possession un *' to _R e p U diation of 
■Abandonment, t chat amounts to nep 

landlord's title. transferable right of 

Where a tenant havin ? a - th i r d person and 
occupancy sells such »’igh purchaser 

having obtained a ""JJ'Ll cultivates it, 
remains in possession of Qvcr possession »• 

the luudlord is not entitled to recove v 


— font, suit for— Rent never paid— Lost grant 

Where^a’suit for rent the plaintiff fails to prove 
that he has ever taken rent from the defendants 
the Court is entitled to presume a lost rent-free 
rent Pat Akant Prasad Jha v. Banke Lal, 2 IU. 

P. l! R. (Pat.) 58 M 

LeaS0-Agreement to pay rent expressed in 
vfgue terms, whether enforceable. See Stamp 

T — ' Construction of - Boundaries , determination of 
-Map, value of-Sahe demonstration, what ,s- 
Mine, lease of— Trespasser working scam, whether tn 
possession of whole mine— Covenants running with 
| an d what are— Assignee, whether bound by covenant 
— Assignment and under-lease, distinction between- 
Restrictive covenant, operation of- Under, lessee, whe- 
ther bound by restrictive covenant-hot™, con- . 
stmetive, when arises — Damages for wrongful ext, ac- 
tion of coal, suit for -'Mi-' representation as to demised 
area , plea of, whether can be raised in , 

Limitation applicable— Limitation Act (IX f ), 

o r i T Arts 48. 49— Damages, measure o). 

Where’ a lease is granted on the basis of a map 
and the map exhibits thebonndar.es of the land 
* nd • of i tho 'general rule is that the map is doci- 
dennsed, - qae8tion of boundaries. If, however, 

8lVC ^nfrjulicts the unambiguous text of the 

1," "ost Jive way to ? tbe text, although 

every effort must be made to reconede any apparent 
„ rri,: s ru i 0 is only applicable whore 
discrepancy. Jlns^rulo elnoid?tion of 

Z X, which may roidate bu/which may not 

C °A nr^rty 6 may be described by various terms • 
A /nf which may be sufficient to define the pro- . 
som ° ® £ * J ^rffiy, whereas the rest may add a . 

S erty *ntiou which is untrue. In such a case, the 
description wn c . treated as words 

additional terms description . They are 

restricting ^ & fa i se demon8 tration. But 

simply r j . t important qualification, . 

1 tMa [v tiat eJery endeavou? must be made, to ; 

namely, th a . terms of description. It 

f give fuU effect to uauiel / that the 

1 is also sub 3 c ®V 1 . re not rejected as importing a 
' too description, if they can bo read us words of 
restriction. 
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A trespasser wrongfully working a vein of coal 
from an adjoining mine acquires possession only 
of the coal worked and cannot be said to be in 
possession of the mine itself. 

Covenants that touch and concern the thing 
demised, as distinguished from those which are 
collateral thereto, run with the land and bind 
assignees. 

A covenant by the lessee of a mine not to work 
the mine in a certain direction and to have a barrier 
between the mine leased to him and another mine, ; 
is a covenant which concerns the thing demised and 
runs with the land and is, therefore, binding on the 
lessees assignees. 

Where the questiofi arises whether a transfer of 
an interest in a lease is an assignment of the lease 
or an under-lease, the test to be applied is to see 
whether the lessee under the head lease has parted 
with his whole interest or with a greater interest 
than he himself possessed. If he has, then the 
instrument of transfer, by whatever name it may be 
called, is in reality an assignment. 

A lease of the entire interest of a lessee, subject 
to a power of surrender, operates as an assignment 
of the lease and not as an under-lease, and the 
assignee is liable for the breach of covenants 
running with the land. 

An under-lessee incurs liability on a covenant of a 
restrictive character of which notice, whether 
actual or constructive, can be imputed to him. If 
a person by the leave of another, who is bound by 
a covenant as to the use of land, enters into posses- 
sion with notice of the obligation, he will be re- 
strained from violating that covenant* 

Every person who acquires a lease hold interest 
is bound to investigate the title of his lessor and is 
affected with constructive notice of any covenant 
contained in any document forming part of the 
chain of title of his lessor. 

In an action by the lessor of a mine against his 
lessee to recover damages for wrongful extraction 
and carrying away of coal, the lessee cannot plead 
in defence misrepresentation as to the area demised. 
If there is misrepresentation as to the area demised, 
the lessee might renounce the lease or obtain an 
abatement of the rent but so long as the lease 
stands, he is bound to respect the boundary, 

A suit to recover the value of coal wrongfully cut 
and appropriated by the defendant from the plaint- 
iff’s mine is governed by Article 48 of 
Schedule I of the Limitation Act and time begins 
to run when the plaintiff first learns in whose 
possession the coal removed is. 

In assessing damages in such a suit the Court 
should see whether the defendant has acted fairly 
and honestly, or inadvertently, or under a mere 
mistake, or under a bona fide belief of title, and 
if he has, ho should be allowed the expense both of 
getting and severing and of bringing to bank. If, 
on the other hand, the defendant has acted without 
any colour of title, or in a manner wholly unauthoris- 
, ed and unlawful, or if his conduct has been negli- 
gent or wilful, he is not entitled to an allowance 
for getting and severing, although he might be 
allowed the expenses of getting to bank. Pat Lodna 
Colliery Co., Ltd. v, Bepin Behary Bose, 1 P. L. 

?.84 113 
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Lease — concld. * 

• 1 — Contract for renewal oj lease — Specific per- 
formance, suit to enforce — Terms of renewal. 

Where a lease contains a stipulation for renewal, 
the tenant is entitled, in the absence of other. facts, 
to a renewal on the original term3 contained in the , 
lease. C Epasan Ali u. 8am Kumar De 375 , 

1 License — Transfer by lessee or licensee — , 

Mortgage — Sale — Ejectment — Cause of action— Court j 
of Wards, whether agent of disqualified proprietor — 
Rent, collection of — Ward, whether bound by action 
of Court of Wards— Receipt of rent by ignorant taluq- 
dar, effect of — Vendee from perpetual and heritable, 
but non-transferable lessee, position of. 

Where there is no express penalty of forfeiture 
in respect of a lease or license, a mortgage by the , 
lessee or licensee does not give a cause of action 
for ejectment; but a sale does, as it involves an t 
entire abandonment of the transferor’s rights in 
favour of another person. 

The Court of Wards is not an agent for a dis- - 
qualified proprietor and its action is not, therefore, 
binding on him in the matter of collection of rent. 

The mere receipt of rent by a taluqdar for a 
year or two after release of his estate from the ; 
management of the Court of Wards, * e , before 
there was time to acquire knowledge of intricate . 
matters affecting his rights, cannot be held to , 
amount to an admission, 

here a taluqdar ignorantly collects rent from 
a vendee from a perpetual and heritable but non- 
transferable lessee, and it is found that before him 
the Court of Wards in management of his estate did 
the same with full notice of the sale, this would 
prove that the vendee was recognised merely as an 
ordinary -tenant but not as a person holding jBpeoial • 
rights U P B R Fateh Bahadur Singh v. t 
Nauendra Bahadur Singh, 7 0 L. J. 60; 2 U. P. L. 

R. (B R) l 518 

_ Sir land, lessee of proprietary rights in, posi- 
tion of — Ejectment of tenants. • 

Where a proprietor grants a lease of his sir land , 
assigning to the lessee the former’s right to receive 
the rents of existing tenants, the lessee becomes the 
land-holder of the tenants in the sir and is entitled 
to eject them therefrom UPBR Ramdin Rai v. 
Sita KAM Hai, 2 U. P. L. R (B R ) 37 934 

Legal Practitioners Act (XVIII of 

, 879)jSS« 1 2« I3j 14 — “ Any other reason- 
able cause ” in s 3 (f , meaning of— Statements 
criticising administration of justice in the press , 
whether amount to professional miscond'ict — Dis- 
ciplinary jurisdiction of Court, eiercise of, limits of. , 
The expression “any other reasonable cause” in 
section 3 (f ) of the Legal Practitioners Act should 
not be understood in an ejusdem generis sense: it ; 
covers cases other than those of professional mis- 
conduct in the ordinary sense but which render a . 
Pleader unfit for the practice of his profession. 

Comments made by a Pleader in the columns of 
a newspaper as its correspondent on the adminis- 
tration of justice generally in a particular district 
or in a particular Court do not amount to miscon- 
duct, within the meaning of section 13 of the Legal 
Practitioners Act, as the Pleader cannot be said to 
have acted professionally even though the com- 
ments may exceed the limits of fair criticism or may ^ 
not be wholly justified. 
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Legal Practitioners Act-condd. 


Life Insurance Company-concid. 


Per Krishnan, J.- Although misconduct other than 
nrofesaional may fall undor clause (f) of section 
13 of the Legal Practitioners Act, ‘^ impropriety 
has to be considered with referonco to the Pleader s 
professions l capacity -d it is only if the miscon- 
duct can be reasonably held to affect it that it 
would'fall within clause /) as, the Act deais with 
Pleader only in hie profee.ioe^ oapao.ty and not 

in his private capacity. W S°b«J imam m . 

District Magistrate, Salem, 11 L W. . t 
W. N. 106; 38 M. L. J. 230; 21 Cr. L. J. 246 

1 PSSOr and lessee— 'l'ime clause ill lease 
* L ?or®Snishing security, whether enures for benefit 
of lee.ee 8« T»*nsf E b or Paorr.RTV Act, ^63 

Letters Patent (Cal.), cl. 1 5 -Order 

r issue eo mm.ee.en for examvnaUm of 
witnesses, whether judgment— Appeal, whether Le>. 

An order of a Judge sitting on the Original Side 
of the High Court refusing to issue a commission 
» nr t u e examination of witnesses is not a judgment 
JtWn the meaning of elauee IS of the Letters 
Patent and, therefore, no appeal lies from suoh an 
order C Toremoll Dilsook Roy v. Kunj Ull 
Manohar Das, 31 O. L. J. 162 

i otters Patent (Lah.), cl* |0-^- 

ZeUant, right oj, to ask for reversal of Single Bench 
judgment— Fresh contention, whether can be urged. 

An appellant is not entitled to ask a Division 
Ranch heariDf? an appeal under the Letters Patent 
aside g the judgment of the Single Bench 
When it ie found that the judgment rs correct on 

111 points upon which the Single Judge was called 
upon to adjudicate: nor ie it open to the part.ee in 
rooh an appeal to raise a contention which was not 
Sued before the Court from the judgment of which 
toe g appeals preferred. L Ahmad Shah i, 

IIP W R 19^0; 28 P. L. R. 1920- 

11 c i 1 0— “Judgment," meaning of— Order on 

t tfnn tn stav execution, whether judgment 

cZ OP rZelure Cote (Act V 'of WJ, O. XL , ; r. 6 

■ -Btav of execution, when will be granted- Pre-emf 
IZ Te'rm d “XnVnt P ' in 'clause !0 of the Letters 

Patent, l » h ?^“l gh w hi ? ch decides, so far as the 
locutory judgment : udgmen t is concerned, 

appealable. ' , . High Court is to stay 

The practice in the Lahore S ^ 8Q far 

exeoution of a decree in P ned except in 

as immoveable P ro P e ^ h decree .holder is per- 

regard to oosts, Court the money 

mitted to recover fro with the terms of 

deposited by him in compi right to re- 

the decree without ‘ £ ailure of the appeal 

deposit it in the event °f t 12 P W. B. 1 W^O; 

L Gokal Chand v. Sanwal Das, 12 Y. w-rv g33 
79 P. L. R 1^20 r*nmnanV — Rules altered 

'• lA ability of company , extent of. 


An alteration in tho rules of a Life Insurance 
Company as to tho payment of premia and its 
liability to polioy holders made after an assurance 
is completed has no effoct upon that assurance, tho 
company being bound by the rules as they existed 
at tho time of the completion of the assurance. 
M The Tanjore Life Assurance Co., Lti>. v Kup- 
panna Row, .-.8 M. Li. J. 13=; 43 M. 333; 11 L. W * 4 , 
(1920) M. W. N. 441 

Limitation! wrong decision 01 question of— 
Iligh Court will nof interfere See Civil Procedure 
Code, s. 115 I 

Limitation Act (IX of 1903), s. 5— 

Appeal, delay in filing— Extension of period of 
limitation Sufficient cause— Negligence of servant. 
Under section 5 of tho Limitation Act an Appellate 
Court has power in proper cases to extend the time 
for filing an appeal, bat that can and ought only to 
be done in cases where sufficient cause has been 

shown. . 

The negligence of a servant in the performance 

of the duties entrusted to him does not amount to 

sufficient cause within the meaning of section 6 of 

the Limitation Act. Pat Jalewar Daval Singh v. 

HariRamSahu T 7 

S, 5 — Appeal, delay in filing— Negligence— - 

. . * • » • n A A « m m r , nii j 


.. i ■ ^ , J— »»» ' 

■ Want of due diligence — Extension of time— Civil 
Procedure Code (Act V of 1908^), O. XX, r. 1 - 

Judgment reserved— Notice to parties— Presump. 

A person who wishes to take advantage of the 
provisions of section 5 of the Limitation Act 
must show that he has nat been negligent and that 
he has been prosecuting his case with due diligence. 

Where there is nothing on the 'record to show 
that the notice required by rule 1 of Order XX 
of the » ivil Procedure Code was not given to the 
parties, it must be presumed that they did receive 
such notice. O Habibullah u Banarsi Das, A i O. 
C. 379. 2 U. P. L. R. J. O.) 60 837 

S. 5— Appeal, delay in filing— Sufficient 

came— Delay due to carelessness. See Appeal 

335 

I Z ji ?Q, Sch. I, Art. 145 — Suit to 

recover money from depository— Limitation applt- 
cabU-Civil Procedure Cede (Act V of 190»J ... 2, 
d. (17), bO— Manager of Court of Wards, whether 

public servant. 

Article 145 of Schedule I to the Limitation Act 
applies to a suit to recover money deposited by 
the plaintiff as a security for hw appointment as 
Tahsildar under the manager of a Court of Wards. 

The manager of a Court of Wards is not a public 
servant within the meaning of section 2, clause (17) 
of the Code of Civil Procedure, and IS > therefore, n , ot 
entitled to a notice under section 80 of the Code. 

C Nan da Lal Bose t>. Ashdtosh Ghose 515 

_ S. I 2 -Appeal— Exclusion of time spent ( n 

~ obtaining copies, extent of -Appellant, dut V° f - 

The time for any given appeal can only be 
extended by the period which is necessary to 
obtain essential documents for the Court to which 
T; ' Deal is made, provided the appellant applies 
^ .Pia for all for every snch document before 

p a ^od Of VSition V his appeal has ru» 
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Limitation Act- contd. 

out. Section 12 of the Limitation Act does not 
contemplate or allow an appellant to apply for a 
series of documents one after the other and to claim 
that his time of appeal be extended merely because 
he has applied within the successive periods of what 
he contends is the extended limitation of time. A 
Mool Haj v. Niadar Mal, 18 A. L. J. 20?; 2 U. P. 1*. 

R. (A. 54; 42 A. 260 3 |5 

. s. I 2 — Copying agent, status of— Delivery 

of copies to copying agent — Time betiveen date of ap- 
plication and date of delivery , exclusion of. 

The plaintiff’s suit haying been dismissed on the 
1 ith of December 1918, he filed an appeal to the 
Distiict Judge on the 21st of January 1919. It 
appeared that the copies of the decree and judg- 
ment were applied for by the copying agent on the 
IHh of December and were attested on the 2 rd 
idem, but were not made over to the copying agent 
till the .'nd of January 1919: 

Held, 1) that the copying agent must be taken as 
an agent of the appellants and delivery of the 
copies to him must be regarded as delivery to hi* 
principal, who was entitled to deduct the whole of 
the time from the i 8th of December 1918 to the 2nd 

of January 19 '9;. 

(2* that the appeal to the District Judge was 
consequently within time. L Faiz Ahmad v Karm 

Emu, iO.PL. B- (L-) 81 406 

S< 14 . 967 

s. 14, Sch. |. Artf 163 - Applica- 
tion to set aside dismissal oj suit filed in wrong 
Court — Period, whether can be enlarged. 

The provisions of Article 163 of Schedule I 
of the Limitation Act are intended to be strictly 
followed and the Court has no discretion to enlarge 
the period of 30 days therein prescribed. • 

Plaintiff’s suit was dismissed in default by the 
Munsif, 'St olass, Jagidhri. Plaintiff applied to have 
his order of dismissal set aside within the pre- 
scribed period of limitation, but the Munsif had only 
second class powers then and returned the applica- 
tion for presentation to the proper Court. The 
plaintiff filed another application in the Court of the 
Senior Subordinate Judge, Ambala, after the expiry 
of the period of limitation: 

Held, that the Court had no power to enlarge the 
period and that the application must, therefore, be 
dismissed. L Bano Mal v. Bano Mal, 27 P. W. R. 
1920; Il« P L.R 1920 55 

— - s* 19 — Acknowledgment — Manager of 

estate, power of, to acknowledge debt on behilf of 
estate. 

Where the manager of an estate has authority to 
pay the amount of a claim, he can also arrange to 
prevent time from becoming a bar to its recovery 
A note or ruqqa, therefore, given by such a manager 
containing the acknowledgment cf a debt due by 
the estate is a sufficient acknowledgment within 
section 19 of the Limitation Act, and is binding on 
the estate. P C Baja Suxdar Deb v. Bhola Nath, 
24 C. W. N. 163; 2 U. P. L. R. (P. 0.) 1; 12 I.. W. 

288 543 

— — Si 19 — Acknowledgment, whether must be 

express— Acknowledgment in respect of principal, 
whether includes interest. 

- In order that an acknowledgment of liability in 
respect of ft debt may operate fts ft valid acknow- 


Limitation Act— contd. 

ledgment under section 1 9 of tho I imitation Act, 
the acknowledgment need not bo express, but there 
must be a necessary implication so that the acknow- 
ledgment is clear and unequivocal, and it must dis- 
tinctly and definitely relate to the liability in dispute 
and not to any liability 

An acknowledgment in respect of the amount 
due as principal does not include an acknowledg- 
ment for liability to pay interest S Fillip and * o. 
i*. Mahomed Ali Essaji, 18 S. L. R, 183 822 

S. 21, scope of — “ Joint contractors ,” whether 

includes joint mortgagors — Application to simple 
and realty debts —English Law. 

Tne distinction between simple debts and real 
rebts maintained in the English statutes of limi- 
tation is abrogated by section 21 of the 1 imitation 
Act There is no distinction made by tho section 
between the case of co-mortgagors and that of 
co- mortgagees 

The word “joint contractors” in the section 
includes joint mortgagors also 

Section 21 of the Limitation Act ia really an 
explanation to sections 9 and 20 of the Act. The 
object of the explanation is to provide that one 
only of the contracting parties shall not ordinarily 
impose a liability on the other by anything done by 
him. Limitation, whether treated as a right or as a 
disability, is prima facie personal and, unless the 
Legislature so provides, a co-operative right or 
liability should not be imposed. 1VI Muthu Chettiab 
v Muhammad Hussain 763 

Si 28, effect of — Adverse possession, whe- 
ther confers title. 

. Inasmuch asunder section J8 of the Limitation 
Act it is not merely the right to sue that is extin- 
guished but the right to the property itself, a person 
who has been in adverse possession for a period of 
more than twelve years cannot be considered as a 
trespasser N Laxman v. Govind, 16 N. L R.87 ‘*99 

Sch. I, Art. 12— Suit for possession 

of property sold in execution— Limitation apj^b 
cable. See Civil Procedure Code, 1832, s. 466 



Art. 14 —Bombay Land Revenue 

■ Code (Bom. Act V of 1«79J, s. 87 — Land leased by 

Collector — Collector declining to entertain claim — 

Quit for possession — Limitation — Terminus a quo. 

Article 14 of Schedule I to the Limitation Act 
operates to bar a suit to recover possession of 
lands forming a river bed leased by the Collector, 
unless brought within one year of the date of the 
Collector's order under section 37 of the Bombay 
Land Revenue Code, declining to entertain such 
claim. 

In computing the period of limitation for snch 

a suit in a case where the Collector’s order was 

passed befoie Bombay Act XI of 1912 came into 

force, the terminus a quo is the date of that order. B 

Chhotubhai Govindji v. Secr*tabt of State for 

India, 22 Bom. L. R. H6 „ 

Arts. 29, 36, applicability^* 

See Civil Pbocedube Code, s. 96 /oo 

Arts. 48, 49 * .J® 

Arts. 49, 60, 145-Su tto 


recover properly bailed or deposited Contract Of 

tort — Limitation . 



OANB&A.L 




*•!. LV] 

Llml-atlon Act— contd. 

A .ait to . recover .Pjolto . 

“S5 by 0 ' Article 63 of Schedule l to the Limit.- 

‘‘The 0 period of 

depo.ito^ to recover property p Schedulo t to 

oript.,-.sprov.ded by Article^ demand the 

the Limitation Act, but l raay be 

property is not 49 of the Schedule 

. treated as one in tort a whioh the suit must 

would furnish the per 10 ^ limitation would 

be brought. In 1 on which the goods are 

begin to run from the aaie - KaLYAS Mal v. 

demanded and are wfosed. A K 

Kishen C n and, 17 A. L. j. 8 bs. I U . r. 45 

41 A. 643 „ 45 

-Sch. l, A^rt. 62 ^ g7 ^ applicahi iit,j of 

Vendor and par chaser-Vendee dispossessed by 

‘ third party— Sait to recover purchase- jponey 
^Existing* 1 consideration Limitation, commencement 

A. old certain land to Bin 1 07 and undertook 
liability if 8 ' 3 ri ? ht3 “‘o^tlewere.nfrm^d^ ^ 

obtained poesees.oja b^t < >* q , fc £ held 

SSTart B Obtained no title by his purchase 
from A. B thereupon brought the present s 
«oev« from A the purch^-money, ^magc^and 

interest and obtain d ^ Courtg hoW ing that the 

existing moderation so long the P tirne ho 

lasted, limitation commenced £>“ u * was institut . 

Id S within “the "period prescribed by that Article, it 

fact or law received V ^ _ facfc thafc eubsc- 

quent events” "flT Kg 

3 - Mo iTn- 

possessory - Mortgagee nnable 

Icit for refund of mo ^ 0 ^d certain land 
Defendant, an adna - ' m - Rg. "<0 » on *>th 
with possession to P lain r 0 f un d the money in 

August »*»ia and agr oossession for some legal 
4 jase the mortgagee lost P Th0 land being in 

defect in the owner si >>«« ^ refa9ed to al i 0 w 
possession of various pe the iwth April *9i3, 

plaintiff to get possession he, o t ^ ^ A f 

brought a suit agams ^ i an fi ag wa9 j a A s 

possession of such par b 0O a dismissed, plaint* 

possession. This suit hav ng ^“ o “‘ 3 witu interest 
iff sued for refund of ^ ^ ine con traot of 

It was found that there wa^afP „ as effected but 

mSJLSU ^^SSes Article d7, 

JSfcft A oe « * - * h0 


Limitation Act-contd. 


tion Art, was applicable to the case L Bam Natu r. 

SutDARDAS A Wt. 85 -drain'll, open and cur. 

- ZT , talan ,e-Li m Un„on- 

year to be 

computed as in the account. in the account 

Where uo fresh item is ont r Ju w hioh 

within three years of the i close i J operates 
the previous items are entered the btai^ i ^ 
and the previous account beco b Q4 * L r. 

L Gobind Ram u. .Iawai.a Ram, l • Q72 

1W20; H5 P. W. R. 1920^ g ( Alienation by guardian 

-^Zor-Dea'h of minor -Suit by r.u.r.ion.r. f« 

rrcoi-er possess, on-Lim ‘'“‘‘™ gse08ion G f immove- 

Though a person suing P e33ion j s blocked 
ablfe property whose rig i P instrument, 

SUSL "ntli the ^ for possessioo 

accrues. occasion to sue for 

possession 1 of property 

SSTTrrtSTK* So^Ule I to the Limitation^ 
N Shbshrao I*. Maroti 

—Art. 96, applicability of.^Sw 

Family Arrang ement ^ 93, 413 

A r t. I I 3— Specific Relief Act 

Contract of Sale-Specific per - 

tvsts A—;;; srr.-r: ss 

^•“Ssass 1 ” 

house with notice ot s year3 from the date 

defendant more c0 G f the contract, audit 

fixed for tbe P el *[° a<ni inst him the suit was 
was contended th s °bould be dismissed: 

bared by Um.tatmnand h t ( . haser was not 

Held, that as the ®“. 4 w thc party to perform 

the person who " P d under eootion ^7 of 

the contract and v, 3 Qrder that the plaintiff 
the Speufio deUe ' *> mighfc n nt be driven to a 
might have full r ? liets . ^ the suit was not barred 
separate suit ag-^him.^he ^ K.la 

V^AM. II L W. 35; 3b 
(19^0 M - V^ 12 a r t, 1 16 J 113 

— ^rt. I 20 - Hindu widow, alxena- 

TT ^ contest alienation — Limitation, 

,ion iv-S“< < * hler Of widow, presence of, 

starting pm* 1 °i * 

effect of. . alienation made by a Hindu 

A suit to contest an ^ ^ daughter living, who 
widow most, • where h possessioo * 


»»t. wh.» Bhe «» a „ 

Twithin period prescribed by Article .20 


brought 
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of Schedule I. to the Limitation Act, the starting 
point for limitation being the date of the alienation. 
L Soman Singh v. Uttam Chand, 1 L. 6 J; 91 P L ft. 
1920 924 

Sch. L Art. 141 422 

-Arts. 142, I 44 - Co-owner, 

suit by, for declaration of non-interference by other 
co-owners — Adverse possession — Burden of proof. 

A suit by one of several co-owners of a water 
channel, whose lights have been interfered with, 
for a declaration that ho has the right to irrigate 
his fields from the channel jointly with the other 
co-owners, is not a suit for possession or disposses- 
sion, and as regards limitation is governed by Article 
144 of Schedule I to the Limitation Act, and not by 
Article 142. 

Where in such a suit the defendant claims to 
hold the water of the channel on the ground of 
adverse possession, the onus is upon him to prove 
that his possession has been ad vers 3 for 12 years 
before the institution of the suit. Pat Radha Kanta 
Lal v. Bhauawat Prasad, 1 P. L. T 194 247 

—Art. 143 — Forfeiture, accrual 

of — Cause of action — Limitation, commencement 
of. See Malabar Law and Usage 330 

Art. 144 247 

Art. 145 45 

— -Art. 148, applicability of — 

Mortgage — Co-mortgagor redeeming mortgage, position 
of — Suit for redemption of charge— Limitation ap- 
plicable. 

A co-mortgagor redeeming the whole of the 
mortgage does not become a mortgagee of the 
portion belonging to the other co-owners. 

Article 148 of Schedule I to the Limitation Act 
refers only to a suit against the mortgagee and has 
no application to a suit against a charge-holder. 

One M. mortgaged 2 pieces of land in 1876 and 
1880 respectively. In 189 ) his son J. redeemed his 
half share in the 1st mortgage and the whole of the 
2nd mortgage and he sold the land redeemed to 
defendant. The son of J.’s brother sued for posses- 
sion by redemption of his half share in the 2nd 
mortgage: 

Held, (l) that J. was not a mortgagee but merely 
a charge- holder: 

(2) that Article 148 did not apply to the case 
and that the suit, having been brought ?8 years after 
the sale, was time-barred. L Basanta r, Dhanna 

Singh 450 

Arts. 163, 181, 182 -Civil 

Procedure Code ( Act V of 1 90V. »• 88, Sch. Ill 
— Execution of decree— dale of ancestral land - 
Collector, power of - Court, whether can send back 
papers to Collector after failure of latter to effect 
sale— Application, whether necessary— Limitation 
applicable. 

When the proceedings connected with a sale are 
transferred to a Collector, the Collector has full 
power to proceed with the sale or to adopt any of 
■ the methods laid down in Schedule III of the Code 
of Civil Procedure for the satisfaction of the decree 
transferred to him for execution If he fails in 
effecting a sale of the property, it is open to him 
to return the papers, but it is equally open to the 
Court which passed the decree to send back the 
papers, if the reason which prevented the sale was 


not such as to operate as a complete impediment to 
the execution of the decree. In sending back the 
papers to the Collector, the Court merely enforces 
what it has already ordered and no fresh applica- 
tion for execution is necessary. 

An application to send the papers back to the 
Collector is governed by Article 181 or 182 of 
Schedule I to the . Limitation Act, according as it 
may be for the continuance of the previous execu- 
tion proceeding or for taking a step-in-aid of 
execution, and not by Article 163. O Lal BAsant 
Singh v. Lal Sripat Singh, 7 O. L J. 11 435 

Sch.!, Arts. 164, 18!, Applicabi- 
lity of. See Companies Act, s. 15U 820 

Art. 181, applicability of. See 

Civil Procedure Code, s. 47 547 

Art. 181 820 

Arts. 18 !, 182 485,526 

Art. 182, cJ. (5) — Execution 

of decree —Application in accordance with law— 
Valid application, whether can be invalidated by 
subsequent act of decree-holder , 

An application for execution of a decree, with a 
prayer for the substitution of legal representatives 
*»f the deceased judgment-debtor, was dismissed for 
non-compliance with the Court’s order to pay 
process-fees for service of notice upon the legal 
representatives within three days: 

Held, that the application was in accordance 
with law within the meaning of Article 182, clause 
(o , of the Limitation Act and operated to save 
limitation. 

A valid application in accordance with law cannot 
be invalidated by any subsequent act or default of 
the decree-holder, such as the non-payment of 
process fees. C Aptapuddin Ahmed v, JogeNdra 

Narain Tewari, 3i C. L. J. bb9 231 

0 

Lost grant. See Landlord and tenant 36 

Madras District municipalities Act 

(IV of 1834), s. 24 — Drains in public streets, 
vesting of, in Municipality — Adverse possession, 
proof of, requisites of. 

Drains on both sides of a public street into which 
water falling on the street flows, vest in the Muni- 
cipality under section 24 of the Madras District 
Municipalities Act, even though the sites of the 
drains belong to private owners. . 

Unless the enjoyment by the Municipality of a 
drain as a drain is prevented openly as of right, 
there can be no adverse possession against the 
Municipality. IV1 Arunacbella Ohettiar v. Munici- 
pal Council ok Matavaram, li L. W. 202; 33 M. L. 

J. 222; 1 1920; M. W. N. 229 493 

; — SS. 263, 280 — Municipal servant au- 
thorised to prosecute — Prosecution in excess of 
authority — Conviction, ichether legal. 

Where a Municipal servant is specially authorised 
to proseoute for one offence, he cannot prefer a 
complaint about a totally different offence, and a 
conviction for such offence is illegal. IV1 Kaliaperc- 
MAL Naidu t\ Emperor, II L. W. 120; 21 Cr. L.J-827 
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Madras Estates Land Act (I of 

1 908). 9S. 3, 6— Ryots m occupation at date 
of Act under muchilika which expired previously 
—Negotiations for renewal of tenancy , eject of 
Knowledge of ryots as to who is their landholder, 

whether necessary , 

Ryot* in aotual possession of ryoti land on tLe 

date of the coming into force of the Madras Estate* 
Land Act must be doomed to bo ryots in possession 
to enable thorn to acquire occupancy rights within 
the meaning of section 6 of the Act, even though 
they held under a muchilika the term of 
expired one month previously but negotiations 
were going on at the time for a renewal of the 

tenancy. 

The statutory status of a ryot conferred on all 
ryots in possession on ' st *n!y 1908 under ie 
Madras Estates Land Aot is not dependent on the 
question whether they knew who was entitled to the 
position of land holder in respect of their holdings. 
M Lakshmi Venkayamma Kao v. Venkataratnam 


S, |2— ‘Every occupancy ryot meaning oj 

— Tree* on holding-Right of ryots admitted sub- 
sequent to enactment to cut down trees. 

The words ‘every occupancy ryot’ in section 12 
of the Madras Estates I-and Act are not restricted 
to ryots in occupation at the date of the passing of 
the Act but include also ryots who may be admitted 
subsequently The letter are entitled to enjoy 
the trees according to custom. M \ f.NKOBA Rao 
Krishnaswami Naicker 7 

ss. 27, 28, 51, 56 -presumption 

under s. 27, nature of -Money rent , payment of, 
for previous faslis — Inference as to mode of payment 
— Reversion to varain, right oj landlord to. 

Payment oi money rents for a number of years 
will suggest an inference of an agreement to pay 
in that manner only when the circumstances are 
such as to buggest am agreement to pay at some 
definite rate. Where there is some evidence 
of money rents having been paid but the rates 
were fiuctuating, it is not open to a Court to infer 
an agreement to pay money rents. 

An agreement to pay rent in cash without the 
rate being definitely fixed is void for uncertainty 
Proof that money payments were made according 
to varying rates will be proof to the contrary within 

of section 27 u£ the Madras Estates 

Land Aot. 


A landlord is entitled to revert to Varam where 
there is no completed agreement to pay rent at a 

fixed xato. n °IYI m/thuh Cb.**.*« * Ko ^ 

(1920 j M. W. N 16; 11 L W. 811 

Madras Land Encroachment Act 
(III Mad. of 1905), effect of, on riparian 

rights. See Water rights * 

Madras Land Revenue Assessment 

Act (1 Mad. of 1876), preamoie, 

SS. 1,2, 6 —By sale or otherwise , in preamble, 
whether includes acquisitions by prescription Ap- 

alienor and alienee , absence of, effe f 

a. (I, maintainability of. . , 

The expression ‘by sale or otherwise in the pie- 


Madras Land Revenue Assessment 

Act — concld. 

amble to the Madras Land Revenue Assessment 
Act includes acquisitions by proscription. 

Notwithstanding the absence of concurrence of 
both alienor and alienee to an application under- 
section i of tho Madras Land Kevenuo Assessment 
Act, the remedy of tho party aggrieved by the 
Collector’s order under section 2 is to institute a 
suit under section 6 of the Act. M Pmabla Peua 

Bkaiiamaj V. Krishnama Chariar, 11 L. W. gw 

Malabar Compensation for Ten- 
ants’ Improvements Act (I maa. 

Of 1900), S. 19— Contract made after passing 
of Act— Terms morP favourable than Act — Right oj 
tenant to claim under contract — Improvements, value 

of, method of computing. . 

Section 19 of the Malabar Compensation for 
Tenants’ Improvements Act is no bar to a tenant 
claiming under a contract if the terms of the 
contract are more favourable to him than the pro- 
visions of the Act, even though tho contract was 

made after the passing of the Act. 

In assessing tho value of improvements mentioned 
iu a contract the calculation should bo made at the 
rate prevailing at tho time of eviction. M Balleleta- 
thil Kcnhan Nahbiar v. Kolangarath Kaman 
Nayar, II L. W. 559; 28 M. L. T. 42; 89 M. L. 

Malabar Law— Kanom granted by karnavan— 
Suit to redeem by anandravans, maintainability of. 
As a suit for redemption of a ktnom granted by 
a karnavan amounts to an act of interference in 
the karnavan s management of tarwad affaus, it 
can only be maintained by the anandravans o 
the tarwad under very special circumstances, and 
£ is for them to establish the existence of such 
very special circumstances as would justify the suit 
F h °“ ^ o - nC e o t e *™. g m 

L’SwOW*- w. N. 27-, « £ 

L. T. 169; 43 M. 393 ' /OV 

Malabar Law and USagfe— Karamkari 

Mid adimayavana tenures in South Malabar 
incidents of — Resumption on alienation, right of 
landlord to -Forfeiture, waiver of, effect of -Estoppel 
-Evidence Act ( I of 1*1 V, s. llB-Custom pr^/p/ 
requisite* of-Judicial decisions and Sudder Court 
eq value of. to prove custom— Burden of 

iZZ-Custom, existence of, whether question of law 
P fart— Appeal, second, whether lies -Partial alietia - 
rJn effect^, where tenure inalienable— Limitation 

a *' (IT of 1908;, Sch. I, Art. 148 — Forfeiture, 
Act n fL Cause of action— Limitation, com- 

ZZmeJ c j-Re.wnption an d inalienability, i„. 

nTaustom in force in South MahrW 
• v « landlord, in cases of Karamkan 8,nd 
Adimayavana tenures, to resume the holding on 

alienation thereof by ^ e gran ^ Jg56 and j udio i^i 

Th8 SUd l e nereli; howsoever they are entitled to 
de018 T are not conclusive on the legal mordents 
re , BpB ,l’„re and should not be g.ven endue weight) 
the face of evidence as to custom. 
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Malabar Law and usage— concid. 

Per Krishna*, J.- The ignorance of a ■ ipotee'* 
assignees as to the inalienability and liability to 
forfeiture of a tenure, for which the landlord is 
not responsible, cannot raise any estoppel against 
him nor can the fact that he did not enforce his 
right of forfeiture at any prior period bar his rig at 

or raise any estoppel against him. 

The inference of puma facie inalienability trom 
the right of reversion in the landlord is not a 
necessary or valid inference at all, nor does a 
permanent right of cultivation imply inalienab l.ty. 

The only safe method to find out if any particu- 
lar rifflit is a customary incident of a tenure is 
to take evidence of custom, in the absence of 
authoritative rulings or statements about it. 

Where inalienability and liability to forfeiture 
are set up as incidents of a tenure, it is tor the 
landlord to prove them, as pnma facie all property 

should be taken ns alienable. 

Prima facie, alienation of any portion of a holding 
would offend against the rule of inalienability if 
there is one; and, unless it can be shown that 
•mder the very custom which imposes the rule of 
inalienability the rule does not apply to partial 
alienations, it must be held that a partial alienation 
will be sufficient to work a forfeiture. 

Actual knowledge, as distinguished from means 
of knowledge, is necessary to infer waiver or 
implied con'ract, as in such cases the intention of 
the party whoso act is Baid to constitute the waiver 

or the implied contract has to be looked to. 

Under Article >43 of the Limitation Act, the 
forfeiture itself is the startiug point for limitation, 
not the lessor’s knowledge of the forfeiture. 

The existence or non-existence of an alleged 
custom is a mixed question of law and fact and a 
finding about it is revisable by the High Court in 

second appeal. . .. ..... , 

There is a distinction between inalienability and 

resumability. The one does not follow from the 

other the right of resumption and re-entry on 

alienation must be expressly given, it cannot be 

inferred from inalienability alone. IYI Zamorik Raja 

AVKRGAL OF CALICUT U UN-IRA! KaRNAVAN SAMU 

Nair, 38 M. L J.k75;27 M L. T. Ill 380 

Map, value of See Lease 113 

Market value Of land, what is. See Land 

Acquisition Act, s. 23 O) 150 

Mercantile usage of Delhi- Hnndi— 

Acceptance, oral— Drawee, liability of. See Negoti- 
able Instruments Act, s 1 931 

Mesne profits, suit for recovery of— Defendant 

not in possession— Trespass, not abetted by defendant 
— Liability, extent of. 

Where the ground of an action for mesne profits 
is the hare fact of possession, damages can only be 
recovered for the time possession was aotually 
retained by the defendant Hut if he is himself out 
of possession he cannot be held liable for the profi'S 
which he has not received unless he has abetted 
the tiespaBS by the person in actual possession of 
the land. N Som v. Maghashibam 48 

Mortgage by deposit of title-deeds, validity of. 
* See 3 bansier of Property Act, b. &9 248 

.. . — Redem^ion decree — / ossession, when to be 
■ vacated — Mortgagee, whether liable J or mesne profits 
for period before passing of final decree, • - 


Mortgage— conoid. 

A mortgagee is not obliged to vacate posfession of 

the mortgaged property until be has rec ® iv ® d * 
full mortgage money. A mortg.go. cannofc * * , 

fore, sue the mortgagee for mesne profits for h 

period prior to the passing of a final dec * e ® m Q 
favour in the redemption suit filed by h,m - 

Manb*b Ali v. Sakhawat Hasain . °7_ 

Subrogation, dretrme of, applicability of 

Total and partial subrogation— Intention of parties * 

Direct payment, whether necessary. 

In determining whether the right of subrogation 
exists, it is not the hand that pays the money that 
has to be taken into account, but the intention o 
the parties whether by paying the money the earlier 
mortgage was intended to be kept alive must be 
looked to. Mere payment of money would not by 
itself give rise to the right where the payment is 
voluntary, but if there is a contract between the 
mortgagor and the mortgagee that the latter should 
pay off the earlier mortgage and if in pursuance o 
that contract money is paid, then the party paying 

is entitled to subrogation. . 

Even if there is a partial discharge of the earlier 
mortgage, to that extent the principle of subrogation 

would apply. • 

A mortgagee who pays off an earlier mortgage is 

not only entitled to the rights of that mortgagee 
but also to the rights of the mortgagees who were 
paid off by the mortgage amount 
RAMAN Kutti V. 1 ttikaparambilathan, (19^0 M . 
N 14"; il I.. W. 2lfi; il M. L. T 92 bi, ° 

Muhammadan Law— Divorce- Khulanama, 

execution of, effect of— Consideration, non-payment 
of, whether invalidates divorce. 

A khulanama executed by the husband constitutes 
ji valid pronouncement of divorce, even if his inten- 
tion is cot to make over the document to the wile 
until ho has received the consideration agreed to 

^Plaintiff sued for a declaration that she had been 
divorced by the defendant and was no loDger bis 
wife. It appeared that in pursuance of an agree- 
ment between the parties, to the effect that the 
hnsband should get Ks. 1/ 0 and divorce Ins wife, he 
had executed a khulanama wherein he had re P nd,a J®“ 
his wife in unequivocal terms but the consideration 

money had not been paid: . 1a 

Held, that there was a complete and ‘ , J evdLa ^ 
divorce and the mere fact that the plaintiff dld ndt 
pay the consideration did not invalidate it. ^ 

SADDAN V. FAIZ BaKHSH j. 0 f 

Dower— Presumption— Transfer in lieu j 

dower, nature of-Punjab Alienation of tend Act 
(III I of \900), s. A— Adoption of a P^J* 9 *™* 
whether changes status — Member of agricu u 
marrying non-agricultural woman- Woman, whither 

acquires status oj agriculturist. Mtifcamma- 

lt must be presumed in the case of a 

dan marriage that dower was J xed ' J tbe 
open to the husbjnd to increase the amount of the 

dower subsequent to the marriage- 

A t.ansfe. in lieu of dower is not a 
The adoption of a profea«.on . J* 

man’s status for the purposes of the 1 u j 

tion of Land Act, , ( do no fc cease to 

“ th£ ‘ r «“ t> " 
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Muhammadan Law-cemtd.-- 

adopted, prostitution as a profession, nor can such 
adoption vary their custom in respect of inheritance 
Obiter.— hi the case of a Muhammadan belonging 
to an Agricultural tribo marrying a aoraan not a 
mombfer of such a tribe his wife duos not attain the 
status of belonging to his agricultural tribe. *- Uj a 

Bibi v. Mohammad Bakhsh n *titutes 

Gift -Possession, delivery oj what constitutes 

— Donor and donee present on gifted premises 

Unde^he Muhammadan Law a gift is 
unless there is a delivery of possesion. Where the 
donee is with the donor on the premises at the . time 
of the gift, an appropriate intention may Pj» fc 

one out as well as the other into possession without o*,» - - 

any actual physical departure or formal entry. But Neg . otla bl e Instruments Act (XXVI 
it does not follow in every case necessarily that Qf | 88 |), S S. 1, 7 — Mercantile usage of Delhi 
where the two are present, possession must De « -->-■ -« * — — n ™.,,* « 

deemed to have been transferred. ( , . 

The question as to whether the donor intendod to 
transfer the possession at the timo of the gift 
must be answered with reference to the facts of 
each particular case. B Audul Majid Khan v. 

Hussbinbd, 22 Bom. L. R. 229 

Guardian , de facto, of minor whether can 


Muhammadan Law-concid. 

1 laintiffs, the followers and disciples of a shrine, 
sued lor a declaration that certain property was 
vaqf and that the sale thereof by the defendants 
was void The suit having been decreed, the defend- 
ants appealed. During the pendency of the appeal 
.me of tho plniutiffs-ionpondonts died and no appli- 
cation was made to implead his legal representatives: 

UeU, that the right to appeal agaiust the deceased 
plaintiff did not survive against his legal reprosen. 
tatives, as ho was suing only in his oapacity as a 
follower of tho shrine, and the appeal did not abate. 
L Kaiiim Bakhsh r. lua.nnan Din 2 III 

Mutual* open and current account, suit to 
rocover balance due on— Limitation. See Limitation 
Act, Sen I, Art. 85 872 


— uuaraxan , ue . 

transfer interest of minor in immoveable property 
Transferee in possession , whether can resist action m 

SX k “Xmaaan Law a person who has 
the charge of the person or property of a minor 
without *boing his legal guardian and who may, 
therefore, be conveniently called a de facto guards , 
l . no power to convey to another any rig i 
interest P in immoveable property which the trans- 
feree oan enforce against the infant, ^ior can si 
transferee let into possession of the property uiiaer 
an unSorised transfer, resist an actioninejec- 
on behalf of the infant as a trespasser, 
follows that being himself without title, such ^tra n;- 
feree cannot seek to recover property in the posses^ 
sion of another equally without title. C 

KBlSV m C :^Tc.a hold adversely to 


■ — >yi u ifiiv a | •• — — 

daughter. See Custom— Inheritance 

- ghtas — Inheritance-Childless widow, rights 


According to the Shin Law of 

l^nd d s eg buriB°^nly entitled to one-fourth of the 
value of the building erected ^bereon. ant il 

k. -“ 3 a -ds t 

plaintiff’s legal representatives Apr , 

Ina*anit for a declaration “"Taf.hc 

tcaqf the onus is on the plaintiffs to prove tna 

property has been dedicated as <«*<*/• t 

j5*p*al dedication may be inferred from rep . 


| □□ 1 ) f OOl S 9 m v; A-*\ 

Hundi — Acceptance, oral —Drawee, liability of. 

The mercantile community at Delhi recognise 
the custom of accepting hundis by word of mouth 
and a mercantile usage exists whereby the drawee, 
who signifies his assent by word of mouth, is made 
liable on the hundi accepted by him. L Panna Lal- 
Lachhman Das u Hargopal-Khubi Ram, 1 t. 80 
91 P. L. R. 1920 931 

SS. I 3, 46— Transfer of Property Act (IV 

of 188/), ss. >30, 137— Promissory note, transfer of, 
how to be effected— Verbal transfer, validity of— 
Endorsement and delivery 

A promissory note payable to a specified person 
or order is a negotiable instrument and is negotiable 
by endorsement and delivery, but a verbal assign- 
ment of such a note is not recognised by law L B 
T. A. R. A. R. M. C hetty Firm t\ Solomon, 10 L B. 

R - . 96 718 

— SS. 76, 87, 98 — Material alteration, 

what is— Alteration in time of payment, effect of — 
Presentment for payment, i chat is - Notice of dis- 
honour— Exception to general rule— Burden of proof 

Delay in suing principil, whether discharges surety 

Contract Act (IX of 1*72), «. 135. 

Any alteration in a bill of exchange which changes 
the identity of the contract contained therein 
most be regarded as a material alteration. 

An alteration in the time when the instrument 
ia due and payable is a material alteration and avoids 

th© instrument. 

When a bill is materially altered it is discharged, 
and the law does not allow the party claiming 
under it to fall back upon the contract as it 

existed prior to the alteration. 4 

A mere demand of money does not amount to a 
presentment for payment. Tn order to comply 
with the law the holder must exhibit the bill to 
the person from whom he demands payment and 

offer to deliver it upon pa> raent. 

Section ms of the Negotiable Instruments Act 
contains the exceptions to the general rule 
repairing notice of dishonour, and it is for the person 
relying upon any such exception to establish all tho 

reauirnnients thereof. . , . 

16 A mere forbearance or delay in suing the pnnoi. 
■rani nr Dressing him for payment does not diicharg© 

The eurety L Iif- S.noh Qua. Bs.-M.hb Chshd 
IL. 232 ^ IV 
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Occupancy rlgfht, under- raiyat, whether 
can acquire. Sec Bengal Landlord and Tenant 
Procedure Act, a. 6 251 

Oudh Estates Act (I of 1859),. ss. 

13, I 5 — Transfer of property by gift or Will — 
Registration and attestation , whether necessary — 
Deed merging in decree, effect of — Evidence Act (l 
o/ \H12), s. 90 — Presumption as to ancient document, 
rebuttal of — procedure— Full proprietary title, trans- 
fer of — Succession, fetter as to, effect of— Evidence 
produced and proved in trial Court but not pressed 
—Plea, whether can be raised in appeal — Custom , 
proof of. 

Under section 13 of the Oudh Estates Act a 
transfer of property, whether by gift or Will, to be 
effective, muse be registered and attested: the fact 
that the document evidencing the transaction 
became merged in a decree in a suit to which the 
transferee was not a party, would not make auy 
difference. 

Although section 91 of the Evidence Act enables 
a Court to presume the genuineness of a document 
thirty years old, it is due to the party against whom 
the document is produced to be afforded an oppor- 
tunity of rebutting the presumption, and if this is 
done, the party producing the dooument is entitled 
to an opportunity of proving fully the deaths of the 
witnesses or of producing the attesting witnesses, in 
which caso there would bo no necessity to apply 
the presumption. 

When a person having aright to make a trana- 
fer transfers full proprietary title, the enjoyment 
of which is subject to the life-estate of a certain 
person and endeavours to fetter the succession to 
the estate, effect must be given to the transfer of 
full proprietary title, and the attempt to fetter the 
succession should be ignored. 

Where in support of his title a party has a 
valuable piece of evidenoe which ho produced and 
proved before the lower Court, the fact that he 
o nitted to lay due stress upon it in the Court, would 
not prevent him from advancing a plea based on 
that evidence in appeal. 

Where a transfer by gift falls under the pro- 
visions of sections 13 and 1ft of the Oudh Estates 
Act, the rights of the transferee are governed by 
the personal law, as modified by custom, if any, to 
which he is subject and not by any custom of 
succession prevailing in the taluka, and the pro- 
perty become.s his self-acquired property which, in 
the event of his dying intestate, would descend under 
the rules, of his personal law. 

Where it is sought to establish the existence of 
a special custom of succession in a particular family 
the fact that there is an abundance of .evidence that 
proves that the custom prevails in other families 
in the tribe, would not be of any avail. O Narain 
Singh r Deputy Commissioner, Pabtabgabh, 7 0 L. 
J. 93 396 

Oudh Laws Act (XVIII of t876), 

S. 5 —Dower, proper— Means of parents of husband, 

whether can be taken into consideration. 

In .fixing the amount of proper dower under 
section 5 of the Oudh Laws Aot the Court can, in 
a case in whioh it appears that the husband’s means 
of subsistence is an allowance made to him by his 
parents, take 'into consideration the means of the 
parents, especially where the marriage had taken 


Oudh Laws Act— conoid. 

place while the bridegroom was still below the age 
of majority. O Sajjad Husain Kuan v , Amir Jahan» 
7 0. L J. 17: * U P. L. R. (J. C.) Hi 441 

— S. 6 — Pre-emption — Title of vendor , previous 

denial of, effect of — Laio suit, share in, sale of, 
whether liable to pre-emption —Legal ^proceedings 
necessary to obtain possession of property sold, effect 
of — Vendor out of possession - Share, entire, sale of— 
Sale transaction, whether of speculative nature. 

A previous denial of the title of the vendor by a 
person does not deprive the latter of a right of pre- 
emption under the Oudh Laws Act. 

A sale of a share in a law suit does not give rise 
to a right of pre-emption. 

The question whether a sale is a genuine sale or 
a mere sale of a share in a law suit is one to be 
determined on the facts of each case. 

The mere fact that legal proceedings are neces- 
sary to obtain possession of the property sold is no 
ground for holding that the sale does not give rise 
to a right of pre-omption. 

Where it was found that the vendor could not 
but be out of possession of his share of the property 
sold by him and that he suld the whole share 
belonging to him, and not merely a part of that 
share with a view to enlist the assistance of the 
vendee for contribution towards the expenses of 
legal proceedings on the consideration that the 
vendee was to be rewarded by a portion of the 
subject-matter of the suit in the ovent of the litiga- 
tion being successful: 

Held, that the sale transaction was nob of a 
speculative nature so as to exolude a right of pre* 
emption. O Muntazim Husain i» Ahmad IUzi, 7 
0. L. J. 2 U. P. L. R. (J. C.) 44; 21 0 . CMg 

Oudh Rent Act (XXII of 1886 ), s. 

108 ( 10 ) 53 * 

Oudh Sub-settlement Act (XX /I ef 

1866 ) — Sub-settlement, refusal to grant, effect of, 
on under-proprietary right - Settlement decree for 
dasaundh rights as birt -holder, effect of ^-Possession, 
continuous, whether confers under-proprietary rights 
— Adverse possession. 

A sub-settlement can be granted under the Oudh 
Sub-settlement Act only in certain circumstances 
'specified in that Act, and the refusal to grant such 
a sub- settlement, not accompanied by *n adverse 
finding as to an under-proprietary right, doe* not 
necessarily destroy such under- proprietary right as 
the claimant might otherwise have possessed. 

At the first Regular Settlement the claim of t e 
defendant’s ancestors for a sub-settjement of a 
village of which the plaintiff was ^UPPriQ 1 proprie- 
tor was dismissed, but they were held to be ir - 
holders entitled to the dasaundh right and a decree 
; for dasaundh right was passed in their favour on 
.the 30th April 1872. The defendant and *'■ 
predecessors, 'however, continued ““J? 19 hfc 
possession after that decree The plafntiff a g 
to eject the defendant through the Revenue C » 
but was unsuccessful. He then brought the pre 
suit for a declaration that the defendant was a 
tenant-at-will and had no proprietary or under.pro- 
prietary rights in the lands in dispute: , . 

f Held, tbit the suit mast fail, that the defendant 
was a birtdar or under-propnptor, and that, even 
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Oudh Sub-settlcmcnt Act— oonoid. 

the settlement decree did not confer any under- 
proprietary right in the disputed land, the under- . 
proprietary right claimed by the defendant was 
perfected by adverse possession. O Muhammad 
Abul Hasan v. Ramnath Misra, 7 0. L. J. 286 641 

Partition — Ancestral property — Burden of proof 
— Jtefusgl to grant partition, when can be justified 
High Court, power of, to grant relief — C. P . Land 

Revenue Act ( XVIII of 1881), s. 36. 

Where in an application for partition the appli- 
cant claims all the lands recorded in the names of 
the different members of the family as being 
ancestral lands, it is for him to prove this and 
that, in spite of the separate entries, the co-sharers 
are in joint possession thereof. 

Whore the right of an applicant for partition is 
not questioned, and no question of title is involved, . 
a Court is not competent to refuse partition; a 
refusal can only be justified under section 136-F of 
the Central Provinces Land Revenue Act upon a 
good and sufficient objection to the partition. 

Where in a partition suit the whole case comes 
before the High Court and that Court finds that 
the order of the lower Court declining partition is 
without jurisdiction, it is competent to set aside 
that order and to afford relief to the parties. 
Pat Ananda Chandra Pati v. Sadananda Pati, 

6 P. L. J. 140 

-.decree for-Death of co-parcener after 

decree, effect of-Widow, whether preferential 
' heir. See Hindu Law— Joint family Jo 

Penal Code (Act XLV of I860), s. 84 

Insanity as ground of exemption from criminal 

liability — Burden of proof. 

Where it is proved that au accused person has 
committed the offence of murder, the onus lies upon 
him to show that he is exempted from orimmal 
responsibility by reason of such unsoundness of 
mind as made him incapable of knowing the nature 
of the act or that he was doing what was either 

wroDg or contrary to law. . , , 

i It is not every form of unsoundness of mind that 
would exempt a person from criminal responsibility: 
it is only unsoundness of mind which materially 
impairs the cognitive faculties of lh ® 

can form a ground of such exempts. O mantajali 

v. Emperor, 21 Cr H. J. 317 
SS. I 00, 300 — Right of private defence 

of body -Apprehension of grievous hurt— Death caused 

in self-defence— Right, xohether exceeded. 

One night while accused was proceeding in a 
certain direction with two companions he was hit 
by the deceased with a fetick The two companion 
of the accused took to flight and the accuse i™* 
self ran away. He was pursued by the deceased 
and two others and when he was round e P» 

Btruck the deceased with a knife and cause * 
death It was notorious that people m t a pa 
of the country were in the habit of carrying 

knives: , j 

Held, that under the circumstances the accused 
had good reason to suppose that unless he used ms 
knife grievous hurt at least, if not death, wou 
be inflicted upon him, and that, therefore, he cou 

l»ot be said to have exceeded his right of pnval 
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defence. L Yusaf Khan t» Emperor 1 P. W. R. 
1920 Cr.; 2 U. P. L. R. iL ) 19; 2 P. L. R. 1920; 21 
Cr. L. J. 335 607 

S. 183 — Attachment of property — Warrant 


not signed by Judge— Removal of property— Offence. 

A warrant for the attachment of property which 
is not signed by tho Judge or such officer as the 
Court may appoint in this behalf, is not a legal 
warrant and the removal of property directod by 
such warrant to be attached is not punishable under 
section 183 of the Penal Code. A Karamatullah i>. 
Emperor, 18 A. L. J. 284; 2 U. P. L. R. (A..) 

Cr. L. T. 372 


S 218 

s. 300 


105 

607 


-- SS. 300, 302 — Murder — Dhatura poison- 

ing — Intention, evidence of — Indication of intention, 
how to be ascertained. 

In cases of dhatura poisoning it is always 
necessary to ascertain the object with which 
dhatura was administered, and the best indication 
of the intention of the offender can be gathered 
from the amount of dhatura administered. 1* Kesar 
Din v. Emperor, 3 P. W. R. 1920 .Cr ; 2 U. P. L. R. 
CL ) 21; 4 P. L. R. 1920; 21 Cr. L. J. 310 479 

S. 304 A — Poison, administration of, by 

medical man in mistake for quinine — Criminal 
negligence . 

Accused was in charge of a dispensary which, it 
was found, was very carelessly and badly managed, 
poisonous medicines being mixed up with non- 
poisonous medicines and the poison cupboard being 
kept unlocked. He had to prepare a large quantity 
of quinine mixture and had to use a certain amount 
of qiinine hydrochloride. He removed a bottle 
from the non-poisonous medicines, cupboard, and, 
without looking at the wrapper on.tli6 outside of 
which was printed the word “poison,” tore open the 
wrapper and, without reading the label on the bottle 
on which wa* printed “strychnine hydrochloride,” 
mixed the contents of the bottle into a mixture and 
administered the mixture to several persons, all 
but one of whom died within a very shotttime. 
He was convioted under section 804A of tho Penal 
Code. In revision it was contended that the aot 
done by him, though negligent, was not so grossly 
negligent as to fall within the criminal law: 

Held, that the act of the accused amounted to 
gross and criminal negligence and that he had been 
rightly convicted under section 30 1A of the Penal 
Code. A De Souza t\ Emperor, 18 A. L, J. 160; 21 
Cr. L- J. 367; 42 A 272 735 

— g. 317 — Abandonment of child— Facts 
necessary for conviction - Prosecution, duty of — 
Section, whether applicable to mere neglect or tem- 
porary abandonment. 

In order to secure a conviction under section 317, 
renalCode.it is incumbent on the prosecution to 
prove, beyond all reasonable doubt, that the 
accused had exposed or left a child under the age 
of twelve years in some place with the iutentior 
of wholly abandoning it. That section -will not applj 
to a case of mere neglect or temporary abandonment. 
If in any particular case there is reasonable 
doubt as to tho inteution with which the child was 
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it- * 

v.i'Lt A' T 


left, the accused is entitled to the benefit of the 

doubt N Gitabai u. Emperor, 21 Cr. L J. 253^U3 
doub^ri uii 4Q6 -Criminal misappmpna - 

(ion and breach o/ !rusl-Parfner, , 'tether can be 
prosecuted by co-partner — Complaint, dismiss'll of 
% g T coil\oZ of, interne-criminal Pro - 

w'”y““ 'S -H s 

the offence of criminal misappropriation or of 

%t"t “/complaint of an offence has been 
dismissed by two Courts will not of itself prevent 
the™ High Court from setting aside the order of 
dismissal and directing that 

ceed with according^ to law. ^ ^ ^ f 338 674 

Bamchan pe , 408 — Criminal breach of trust 

—.Partnership — Fiduciary relationship— Case ex 

cilil^Junsdiction of Criminal Courts . 

If the prosecution in a matter which is ex facie 
V n di g DU te is unable to prove clearly and beyond 
do C ubt that the accused has acted dishonestly and 
li^ a view to enrich himself clandestinely at the 
rnonse of those with whom he was working and 
with whom he was bound by a fiduciary relationship 
The case should not be entertained by a n.«£ 
Court on a charge of criminal breach of trust M 
KOORATHALWAR C HETTY U. EMPEROR, 11 W ' 

(X M. W. N 348; 21 ca. L. t. 309 469 

1' 408 469 

s' 40 i- Postal Cash Certificate— Payment 
certificate holder of sum less (ban tlmt due - 
Appropriation of balance-Criminal breach of Cast. 
Vvwa in cashing Postal Cash Certificates an 
officer of the Post Office pays to the holders of the 
ffi rfiLtes a sum less than what is due and appro- 

21 Ca. ^5/420 345 

s’. 420-C/ieatinp, proof of- Prosecution, 

dutu 0 f— Constituents of offence. . , 

To ^constitute the offence of cheating under 
flection 4 '0, Penal Code, the prosecution must prove 
that there was an act of cheating on the part of 
accused that by that act tbe person cheated 

^esUd to deliver property A JU» *«•» '*> 

rBR0R ' _ s> ’ 447— Criminal trespass— Public road, 
exnosing goods Jor sale on- Offence. 

The exposure of (roods for sale on a public .oad 

Wonring to a District Board, tbe collection of the 
Sls leriahle on which is leased to another, is not 
an offence under section 4,7 of the Penal Code A 

SS. B 469,° 47 1 *05 

s . 498 Enticing away married woman— 

To a conviction under seotion 498, renal 

Qodc, the mere statement of tho cuuiplaiuaut and 


the woman that they are manned is n0 ‘ j 
evidence of the marriage. A BDDDHUt. EMrsaoa 

V. P. L. R. (A.) 87; 18 A. L. J. 4li; 21 Ce. . 

42 A. 401 ^ Enticing away married woman— 

. - / *' i * ' • 


&*Stlin a conviction under section 493 
Of the Penal Code, it must be established thaUhe 
woman had been enticed away or taken a aV 
her husband’s house and that she was c f *ot 
the purpose of illicit intercourse. The »«£• 
that she was seen outside the accused s ho 
sufficient. A Deonandax v. Emperor, 2 u> *353 

Pleader, waiver of issue by, effect of. See Hi^c 

Pre-emption. See Custom— Pre-emftion 35 

preempt mn ^ chase W mere 

than certain sum — Wairer inten* 

A pre-emptor who, without expressing J 

tion of enforcing his right of pre-emption, dechnes 

to purchase the property for more than * 

sum which is much below the priceoffered ^a th^_ 

is nothing to show that ^ on ^ y ^ or gave 
that price was in excess of the real price, |^ ye 

expression to that belief, mus e e > | oroe 

waived his right to pre-empt, and cannot ? Tj> 
that right. L Mukh Ram v. Harjas, 1 L. 6 , ^ 

R 42 P. w. R. 1920 , 

— Sale including portion of f re ‘ e ^ 0 f 

per ty— Pre-emptor joining in sale, effe f 

A ’person cannot pre-empt a sale *“’SL i0 *, 1 5 
portion of his own property has beer . egnUy^^ ^ 

validly transferred, and to which »*■ , , 8 

party. A Fbatah Naea.n Sikoh c. Sh ah Da ^ 
A. L. J. 116; 42 A. 264; 2 U. P- L. R,(A- 3- rijM 

Suit by pre-emptor with superio *y 

partially withdrawn, effect of. vre . e mptOT, 

Wherein a »nit for pre-emption the gj / his 

in consequence of a compromise wKhdraw ^ 

claim to a portion of the 'JS?£Z h ® vendee, but it 
drawal confers no new title on tb t0 the 

has tbe effect of affording an oPPortumty^t ^ 

person with the next best n £> withdrawn. O 
emption in regard to the P° rt * 0R 22 0 . Q. R78t 
Debi Dayal Singh u. Indarpal Singh, * ggg 

2 U. P- L*. R. 'J. C.» 01 . suit for pos- 

, suit for- Compromise in P r 0 <Compro- 

session— Abandonment of rxgh ts, 

mise, whether sale- Suit, w . h g genuinely 

Tn a suit for possession of 

contested, before any . thereby on re* 

tho parties effected a compromise, wn J his 

oeipt of a consideration the P l »'f ff ,^ e subsequent 
claim s and the suit ™ *“'“^-J”^ndth. W 
suit for pre-emption a °° n * e .^”Xnted to a sale of 
tion whether the com prom pre-emption: 

the land so as to give rise to a rig t t to a 

Held, that the comprom so d:d not ider4 . 

sale of the land; that the to obts in a 

tion merely abandoned their whefcher the y 

wettTb^re^gSsed^as the^wn^rs ^tbe lan^ 
not b^eHtertadn^^' L^M asihUDPIE , ^AXU Ba^ 1 

I* lO^i P6 V. L- B- ,92<> 
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Presidency Towns Insolvency Act 

(III Of 1909), S. 17— Order of adjudication, 

effect of— Application for arrest in execution of 
, decree — Leave of Court, whether necessary. 

The words “other legal proceeding” in section 17 
of the Presidency Towns Insolvency Act include an 
application for arrest in execution of a decree and, 
therefore, no suoh application can bo made against 
an insolvent after an ordor of adjudication has been 
made except with the leave of the Court. JL B 
Thakurdeen v. Dobat, 12 Bur. L. T. 218 250 

PrCSS ACt (I Of 1910), S. 4 ( 1 ) — Section, 
whether ultra vires of Indian Legislature -“Govern- 
ment established by law in British India," meaning of 
' — Articles in newspaper, general tone of, to cause 
. hatred— Forfeiture by Government, whether justified 
Seotion 4 of the Press Act is not ultra vires of 
the Indian Legislature. 

The phrase "Government established by law m 
British India” means the established authority 
which governs the country and administers its 
publio affairs, and includes the representatives to 
whom the task of Government is entrusted. 

. Where the general tone of articles in a news- 
paper shows a set purpose to cause “the ruling class 
in India” to be hated and despised, the Local 
Government would be justified in exercising the 
powers conferred upon it by section 4- of the Press 
Aot, and passing an order of forfeiture. A SundarLal, 
In the matter of the application of, IS A. L. J. 11; 21 
Cb. L. J. 238; 42 A. 233; 2 U. P. L. R. (A.) 1 I I O 

Principal and aerent— Accounts, suit for, 
against agont— Cause of action. See Civil ^Pro- 
cedure Code, s. 20 (cj 


— Consignment of goods for sale — Consigtiee, 


— H * . 

whether can sell goods— Advances made against 
goods— Agreement to recoup advances from sale- pro - 
■ceeds—Suit for recovery of advances before sale, 
whether maintainable. 

A factor, to whom goods have been consigned for 
■ale and who has made advances against them, has 
no authority, in the absence of an agreement to the 
contrary, to sell the goods without the consent of 

the owners. . ,, , 

Ee can, however, sue for the recovery of the advan- 
ces before the sale actually takes place even where 
the agreement is to recoup the advances from the 
sale-proceeds, if he has waited a reasonable time for 
the sale to take place in the ordinary course ot 

business M Sheikh Mahammad Maracayar and 

Son v. Oakley Bowden and Co , 11 L. W. 1 O / i 

Privy Council procedure— Appeal, with- 
drawal of, on ter ms -Parties not sui juns-Mmor-- 
Consent of Court, when should be given— Civil Pro- 
cedure Code (Act V of 1 908) , 0 XX XI I, r. •• 

An application to allow an appeal to be withdrawn 
on terms, where there are parties concerned who are 
not sui juris, should not be granted without grave 
consideration. 

The Courts in India should ordinarily accept as 
suffioienV the assurance of the minors Counsel that 
the compromise which is proposed is for his 

benefit. , , „ 

In the present case the Board allowed suoh a com- 
promise in an appeal pending before it ou the assur- 
ance of the minor’s Counsel, supported by a certi- 

fioato of tho Counsol who had appeared for him in 


Privy Council procedure-concid. 

the lower Courts. P C Sakinabai t>. Siuriniuai, 
11 L. W. 486; 38 M. L. J. 431; (.!»20- M W N. 3.1; 
18 A. L. J. 499; 22 Bom. L. R. 552; 2 U. p * 

(P C.» Mi7 ~}43 

Prolate and Administration Act 
(VOf 188 I ), S. 82 — Ct vil Procedure Code (Act 
V of 190Sj, O. XXXI, r. J, O. XXIII, r. 3-Suit arts, 
ing out of estate of deceased— Executor, right of, to 
sue — Compromise — Sanction, when toill be granted. 
Under section 82 of the Probate and Adminis- 
tration Act and Order XXXI, rule 1 of the Code of 
Civil Procedure, no one but an executor is compe- 
tent to prosecute a suit with respect to matters 
arising out of the estate of the deceased. 

A Court will not recognise any compromise of 
an action with the facts of which it is entirely 
unacquainted, or if one of the terms of the compro- 
mise is a clear violation of a statutory right. Pat 
Sakli v. Ram Kishun Das, 2 U. P. L. R. 

Procedure — Witnesses, failure of, to attend— 
Nonservice of summons — Adjournment— Duty of Court. 
The parties to a suit are entitled to a reasonable 
opportunity to produce evidence in support of their 

respective oases. f 

Where, owing to the intervention of the Courts 
vacation, witnesses named by a party could not 
be served and were not in attendance: 

Held, that tho Court ought to have granted an 
adjournment for securing the attendance of the 
witnesses O Narain Sinuu o . Deputy Commissioner 
Partabgarh, 7 0. L. J. 91 890 

Promissory note, suit on — Pro-note proved 
to be forged— Plaintiff, whether can sue on original 
consideration. 

Where in a suit upon a hand-note, alleged to have 
been written after an adjustment between the par- 
ties, the hand-note is proved to be a forgery, the 
plaintiff is entitled to sue for tho original considera- 
tion Pat Suruj Lall v. Anant Lal, 1 P. L. T. 
203 556 

Provincial Insolvency Act (III of 

1907), SS. 4(b), 16 — Insolvency of firm 
Adjudication, order of— Administration of joint and 
separate estates, order as to, rohether can be made— 
Art of insolvency — Transfer with intent to delay or 
defeat creditors— Notice to suspend payment by 
partner, effect of. 

At the time of making an order of adjudication 
against the partners of a firm the Court need not 
make any order as to the course of administration 
in insolvency with reference to the joint estate of 
the firm and tho separate estates of tho partners. 
That is a matter that muse be considered and 
determined during tho course of the insolvency 

P A transfer of property with intent to delay or 
defeat creditors is an available aot of insolvency, 
and although a notice suspending payment of debts 
bv one of the partners of a firm cannot be used 
for the purpose of getting an order of adjudica- 
tion against the firm, it can bo used for the parposo 
of showing whether or not transfers which were 
made shortly before the petition of insolvency were 
made for the purpose of defeating or delaying tho 
creditors. C Debbndra Chani.ra v. Porusottam 

Das 
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Provincial Insolvency Act— concid. 

. s. 16 (2), (6)— Receiver, vesting of pro- 

perty in— Order of adjudication , effect of. 

The vesting of an insolvent’s property in. the 
Receiver takes place only when an order of adjudi- 
cation is made, and such order relates back to the 
presentation of the petition for insolvency. A 
Sheo Nath Singh v. Munshi Ram, 2 1. P. L. 

122; 18 A L J. 449 

— — SS. 36, 37— Debtor selling whole property 
to near relative— Good faith Debt paid bejore it is 
due -Undue preference— Intention to ielay and 
defeat creditors— Presumption. 

Where a near relation of a debtor purchases the 
whole, or substantially tho whole, of the property of 
a person in insolvent circumstances with notice of 
the insolvency ho cannot be said to be acting in good 

faith 

The repayment of a debt, not yet due, to a near 
relative by a person in insolvent circumstances 

amounts to undue preference 

Where the effect of a conveyance of the whole ot 
the debtor’s property is to defeat and delay the 
creditors it is presumed that the debtor acted with 
intent to defeat and delay the creditors N Dai: cat 

v. Pan dor an . 57 

— — — SS. 43, 46 — Application against insolvent 

under 8. 43 — Appeal ugainst order passed , whether 

To*entitle a creditor to appeal against an order 
passed in proceedings started on his application 
against an insolvent under section 4< of the Provin- 
cial Insolvency Act, he must show that he is a 
“person aggrieved” by the order within the meaning 
of section of tho Act He is not so aggrieved if 
the order merely holds that there is no prima facie 

case against the insolvent. N Vircba.xo u Bulaki- 

DAS 717 

Provincial Small Cause 'ourtsAct 
(.X of I8i7), s. 15, Sch. Ii, Arts. I I, 

| g g u it to recover amount due unde> sale-deed, 

whether cognisable by Small Cause Court 
A stiit, brought after the completion of a sale, to 
recover from the vendee the cash amount due under 
the sale-deed is cognizable by a Small ause Court. 
M Thevar alias Ciiebuni Moothak v Ammunni, i 

U w 211 541 

’• - s. 17 — Ex parte decree, application to set 

aside— Deposit of decretal amount— Discretion of 
Court toarant time Amount due under the decree ,” 

meaning of, . . 

The provision in section 17 of the Provincial 

Small Cause Courts \ct requiring the deposit of 
the decree amount or the giving of security for it 
at the time of the presentation of an application 
to set aside an ex p arte decree is not mandatory, 
but only directory, and such deposit may be made 
or Becnrity given at any time the Court fixes for it 
before the hearing 

The expression “the amount due under the decree 
inflection 17 of the Act does not include costs of 
execution. M Surinarayana Iyer u Soundarar jja 

s. 17, scope of — Section, whether minua- 

lory— Deposit alter application to set aside ex 
parte decree but within limitation, effect of. 

The provisions of section 17 of the Provincial 
Small Cause Courts Act are sufficiently complied 


Provincial Small Cause Courts Act 

— concid. 

with if the deposit required by the section 18 
within the period of limitation, although it does 
not accompany the application for setting asi e 

ex parte decree. ...... 

Per Wallis, C J. and Oldfield, J. ( Seshagin Axyar, 

J. contra).— Tho provisions of section 17 of the 
Provincial Small Cause Courts Act are mandatory. 
IY1 Assan Mahomed Sahib v R a biman Sahib, u 
L. w. 543; 38 M L. .T. 539; 28 M. L. T. 17; ( l929 Jt 
W. N. 375; 43 M. 57b jf'f 

Sch. II, Art. 13-SmaiI Cause Court, 

jurisdiction ol—Suit for pi ice of trees, whether cog- 
nisable by Small Cause Court , - 

A suit by a zemindar to recover half the price or 

trees sold by his tenant, based on the terms of the 
village wajib-ul-arz, is cognisable by a Small Caus 
Court. A Bohra Bhojraj v. Ram Chandra, 1 gj-Q 

— Art. 43A —Plaintiff accusing 

defendant of criminal offence —Jurisdiction of 8ma 

Cause Court, whether barred . , 

\a here in a plaint in a suit triable by a Court ci 
Small Causes tho plaintiff accuses the defendant o 
conduct amounting to a criminal offence, as e.g., 
criminal misappropriation, the jurisdiction ot tnaj 
■ ourt to try the suit is barred by Article ‘ 
the Second Schedule to the Provincial Small cau- 
Courts Act. N Nandlal v Narayan .t" 

Public road, exposing goods for s* 1 " » 

whether an offence. See PENAL Code, s. * ‘ 

Punjab Alienation of L nd Actixii 

Of 190 ), S. 4— Adoption of profession, wh - 
ther changes status. See Muhammadan 
Dower 

Punjab Courts Act (VI of ir, ®^ an ! 

44 Revision— Interference discretionary -Sub 

U ‘if dictionary with- tho High Court to 
exercise revisional powers and where 8l * n0 £ 

justice has been done, the High oourt „ 
interfere L Buta Bam v. Charhta Bam, - 

Pan jab -c urts i( Amendment) At 

(i <j oi 191^), s. 44 

Punjab Pre-emption Act (I of 191 f/J 

S. 3 (3 )— Town and village d f nxi '^ J ion 
Padhana, Lahore Tahsil, whether town Q 
whether a place is town or village one of law 

Appeal, second , whether lies. . , „k,W by 

A town may be defined as an area in ^^ re J 
residents not bound together by a , comi rn . * 

in agriculture, that is. a place which depend ^ 
on trade, while a village appears to mean th^ 
occupied by a body of men mainly depen*^ 
agriculture or occupations subservient or a village 
I'he question whether a place is a t fa on0 

for the purposes of the Pr ®* em P , ,: e9 respect 
of law and, therefore, a second appeal lies » v 

th Z°L purposes of the Pro ouuptiou 

in the Tahsil and District of Lahore 8 520 

SHAXKAR s AS I6-3aW^-^ °f Wi tT l 

of residence- Owner of site 0 f 
The owner of a site cannot exercise 
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Punjab Pre-emption Act-coucia. 

pre-emption in rospeot of a salo by a non-proprietor 
of the materials and the right of rosidenoe in tho 
house. L Buta v. Ali Bakhsh 609 

S. 22 — Extension of time for making de- 
posit — Discretion of Court — Appellate Court, powers 
of — Procedure. 

In a pre-emption suit filed on the last day of 
limitation the 1 ourt ordered the plaintiffs to deposit 
one- fifth of the 6ftle price in cash on or before a 
certain date. On this cate the plaintiffs asked the 
Court to accept security instead of a cash deposit: 
but the Court refused to do so and extended the 
time for making the deposit Tho plaintiffs having 
failed to make the deposit, the Court rejected tho 
plaint On appeal tho District Judge allowed 
further time and tho plaintiffs having made tho 
deposit, he set aside the order rejecting the plaint 
The defendants referred a second appeal to tho High 
Court: 

Held, that under the circumstances of tho case 
tho lower Appellate ( ourt ought not to have' gone 
out of its way to exercise the discretion of extend- 
ing time in favour of the plaintiffs. 

According to general rules of procedure an 
Appellate Court has all tho powers which the 
original Court has and can do all that tho original 
Court can do. 

Sub-section 2 of section 22 of the Punjab Pre- 
emption Act was enacted rather to enlarge the 
powers of an Appellate ourt authorising it to 
make the same orde:s with respect to an appeal as 
the original • ourt can with regard to the original 
suit. L Inayat v Dardara SiNuii 621 

Punjab Restriction of Habitual 
Offenders Act (V of 1918) — Order 

for security for good behaviour — Order of restric- 
tion, whether legal. See Criminal Procedure 
Code, s 118 _ 993 

Punjab Tenancy Act (XViofl887), 
S. 77 (3) (I) — Jurisdiction of Civil and Re 
venue Courts- Injunction restraining proprietors 
from preventing plaintiffs from using site, suit lor. 
Plaintiffs, occupancy tenants, sued for an injunc- 
tion restraining defendants, members of the pro- 
prietary body, from preventing them from using 
a certain site which they alleged they and their 
ancestors had been using for a long time: 

Held, that the plaintiffs were claiming to use the 
land not by reason of their being occupancy tenants 
but by reason of their having been enjoying the use 
of it for many years, and that, therefore, the suit 
did not fall under section 77 (3) U’> of the Punjab 
Tenanoy Act and was cognizable by a Civil Court. L 
Khairati v Indar 720 

Question Of law- Question whether place 
is a town or village, is a question of law See 
Punjab Pre-emption Act, s. •-* (3 » 520 

Railways Act (IX of I8S0), ss. 42, 45, 

47, 109 — Rules under s. 47, validity of — Pre - 
fcrence," meaning of— Jurisdiction of ordinary 
Courts in dealing with matters relating to preference 
— Railway Administration, power of, to reserve 
accommodation for pirticular class — Rules, modifica- 
tion of, procedure for obtaining. 

A rule lawfully made under section 47 of the 
Bailway s Act providing for special accommodation 
or for the special convenience of a particular indi- 


Railways Act— coudd. 

vidual or of a particular class of individuals and 
for the general convenience of tho travelling public 
is within the four corners of the Act. 

Tho “preference" forbidden by sections 42 and 43 
of tho Railways Act refers to goods traffic and 
rates charged upon traders and does not apply to 
passengers and, inasmuch as a special tribunal is 
appointed for the decision of questions thereunder, 
the ordinary ■ ivil and ' riminal Tribunals havo no 
jurisdiction to deal with questions of preference. 

A person who enters a compartment of a 
Railway carriage reserved by a Railway Adminis- 
tration for the use of passengers of a particular 
class to which he does not belong, and refuses 
to leave when required to do so by a Railway 
servant, renders himself liable to the penalty pro- 
vided b}' section 1°9 of the Railways Act. 

Where a person finds matter for objection in a 
rule authorising tho reservation of a compartment 
of a particular train for tho uso of a certain 
class of passengers only, his remedy is not to 
commit a deliberate breach of the rule, but through 
th« authorities referred to in Chapter V of tho 
Railways Act. A Birjrasi Lal u. Emperor, 2 U. P. 
L. R (A.) 65; 18 A. L. J. 254; 21 Cr. L. J. 294; 42 A. 

327 342 

§, 113 -Travelling without ticket — Denial 

by accused— Procedure. 

U here a person is charged under section 11 of 
t| lt . Railways Act for travelling without a ticTcet 
and he denies that he travelled by train, the proper 
method of dealing with the case is to hold an 
inquiry and take evidence as to his liability to 
pay and how much is payable by him. An order 
imposing a penalty without any such inquiry is 
bad in law. C Station Master, Ranaghat ; w Kabul 
Sheikh, 21 C. W. N. i*5; 21 Cr. L. J. 321 593 

Railway Company, carriage of goods by— 

Railway Risk Note, Form li-Liabihty oj Railway 

for total loss- “ Wilful neglect, what amounts to. 

A consignor of bales of gunny bags by Railway, 
in consideration of a lower charge, exeouted a Risk 
Note Form B. in favour of the Railway Uompany 
to hold the < ompany harmless and free from all 
responsibility for any loss, destruction or detenora. 
tionof, or damage to, tho consignment, from any 
cause whatever, except for the loss of a complete 
consignment or of one or more complete paokages 
forming pert of a consignment due either to the 
wilful neglect of a Railway administration, or to 
lieft by or to the wilful neglect of its servants, 
Transport agents or carriers employed by them 
before during and after transit over the said 
Railway or other Railway lines working in oonnec 
.-on therewith or by any other transport agency or 
Agencies ^ployed 7 l/them respectively for the 
carriage 8 of the whole or any part of the said eons, go. 
me™ Provided the term “wilful neglect be not 
held to include fire, robbery from a running tram 
°r any ether unforeseen e ven t or accident.^ , bile 

‘tt: Rail^ror a„rone o( its servants dropped 
tb of acid which was leaking, on one ef the 

k i S the result that the acid injured the 
Sn^ of t e he r hale. Tho consignee sued thp 
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Railway Company-coudd. 

Railway Company for damages It was found that 
though some of the bags in the bale had been 
injured and were useless, all the bags in the bale 

were not rendered valueless: . 

Held. (1) that the placing of the leaking package 
of acid on the bale amounted to wilful negligence; 

(2) that the injury caused to the contents of the 
bale did not amount to “loss" within the meaning of 
the exception in the Risk Note, and that, as the 
plaintiff could recover only if the bale of gunnv bags 
was entirely deprived of value, the Railway Com- 
nanr was not liable. IVI Madras and Southern 

Maiuratta railway Co him v Mattai Subba Kao, 

(1920) M. W. N. 198; 11 L W. 358; 38 M. L. J. 

28 M. L. T 49; 43 M/617 

‘ Receiver* appointment of. See Civil Procedure 

Code, 0. XL,r. 1 . , _ , 

Record Of Rights, draft of, whether ad- 
missible. See Evidence V ** 

, entries in, value of. See Landlord and 

500 

Registration Act (XVI of 1908), s. 

17 (3)- See Hindu Law— Joint 1-amily oo 
gg, 17, 28. See Transfer of Pro- 
perty Act, s. 69 , 

S. I7(D (C)“ Receipt for consideration 

money, whether compulsorily registrable— Payment 
whether can be proved aliunde— Practice— Ruling of 
single Judge, whether binding. 

A receipt for the balance of the purchase-money 
on account of immoveable property reciting an oral 
Bale is compulsorily registrable under clause (c) of 
section 17 d) of the Registration Act, although it 
is not in itself a sale-deed, a D d, unless it is regis- 
tered it cannot be received in evidence, but pay- 
ment’ of consideration may be proved aliunde. 

The ruling of a single Judge of the Lahore Chief 
Court which has not been dissented from or over- 
ruled’ is binding on the subordinate Courts in the 
Punjab and must be followed. P Sher Khan v. 
Muz af far Kuan, 1 L. 25; 61 P. L. R. 1920; 40 P-W. 

s. 28 86 

s. 28- Place of registration— Sale-deed— 

Properties situate in several districts — Registration of 
deed in office property situate within jurisdiction of 
which did not belong to vendor— Fraud on registra- 
tion law— Burden of proof. 

W here a document purported to transfer properties 
Bituate within the jurisdictions of more Beeis- 
tration Offices than one and it was found that the 
transferor had no title to the property situate 
within the jurisdiction of the Registration Office 
in whioh the document was retristered: 

Held, that, in the absence of any evidence to the 
contrary, it must bo presumed that the entry in 
the document as to the said property was a fictitious 
entry and that the registration proceedings were 
collusive and fraudulent and that the burden was 
upon the person relying upon the dooument to prove 
that this was not so. O Jadunath Kunwar v. 
Dharam Narain, 7 O. L. J. 86; 2 U. P. L. R. (J. O > 
87; 23 0. C 88 1 ’ 

8. 28 — Registration— Mortgage deed , ficti- 

. tious entry of property in, effect of. 
l If a fictitious entry in a mortgage deed, representing 
property whioh the mortgagor does not possess 


[1920 


Registration Act— concid. 

and does not intend to mortgage and whicV the 
mortgagee does not intend should form part of the 
security, is intentionally made by the parties for 
the purpose of obtaining registration m a district 
in which no part of the property actually charged 
or intended to be charged in fact exists, it is a 
fraud on the registration law, and no registration 
secured by means thereof will be # valid. N Banbi*. 
Sheo Shankar 

— s. S I — Document entered in wrong booK, 

whether properly registered — Document registered 
as Will, whether can be used as agreement. 

If a document whioh requires registration is 
registered but is entered in the wrong book, it 
cannot be regarded as having been registered in 
accordance with tho provisions of the Registration 

Act. # , 

Plaintiffs sued for a declaration that a mortgage 

of certain land executed by one L shall not affect 
their reversionary rights. They rolied on a docu- 
ment executed by L., according to which he left all 
his property to his reversioners and undertook not to 
alienate the same during his life. This document was 
registered as a Will and was entered in book No. d: 

Held, that as a Will the document was revocable 
and had no binding force and as an agreement it 
was not properly registered within the meaning o 
the Act and, therefore, could not be given effect to. 

LUdham Singh v. Bhaoat Singh 

ReS judicata- Issue not vital to decision, effect of. 

An issue which is not vital to the decision of ft 
suit and the finding on which is not very clear, 
does not operate as res judicata in a subsequent suit. 
UPBR Har Gobind d. Jawala Prasad, 2 U. £ 
L. R. i B. R.) 38 

Revenue sale, purchaser at, rights ot. aee 

Co-SHARER LANDLORDS ® Vf 

Revision— High Court, powers of, when tow 

exercised. See Contract Act, s. 113 
Right Of way — Claim based on immemorial 

user, failure of— Appeal, second— Remand for re- 
trial, whether should be granted on issues not rawea. 
Where a plaintiff claims a right of way basea 
on immemorial user and fails to establish such 
right, he cannot in second appeal obtain a reman 
for a re -trial on issues of an implied grant or 
easement of necessity, especially where these issue 

were not raised in the Courts below. C 435 

Ashanulla . . 1MI „ 

Sale— Conditions in deed regarding passing of owner- 
ship- Conditions not fulfilled— Deed, whether can 
be av oided— Intention of parties. 

Where a deed of sale expressly stipulates tha 

the failure of the vendee to pay the . j 

purchase money within a particular time, , j s 
would be treated as null and void, the verd°r « 
entitled to avoid the deed on the vendee failing to 

make the payment agreed upon. h 

parties had agreed about the price and its 
has not the effect of at once Posing ojmewhip 
the property sold. It is open 

contract that ownership shaU not pan ^ 
fulfilment of certain oonditionu. O BAK ggg 

v. NausHAD Ali, 7 O L. J- 240 

Consideration, absence of— Suit to sei ^ 

sale— Decree, form of. 
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Sale — oonold. 

• Where in a suit for a declaration that the defend- 
ant -Had by fraud obtained a fictitious sale-deed 
and hftd paid no portion of the consideration, it 
was found that no fraud had been exeroised in 
obtaining the sale deed whioh was a genuine 
transaction, but that no portion of the considera- 
tion had beon paid: 

Held, that the form which the decree should take 
was that the plaintiff was entitled on payment of 
the neoessary Court-fees to a decree for the total 
amount of the consideration from the defendant. 

O Momtaz Ali v. Doi.laii, 7 O. L. J. 2 S 9 634 

'Sir land, lessoe of proprietary rights in. 

position of. See Leabb 

t occupancy rights, accrual of, in. See C. P. 


Tenancy Act, s. 45 

SmA.II Cause suit- tried under regular pro- 
cedure— Court invested with Small Cause Court 
jurisdiction— Appeal, whether lies . 

Where a Court invested with Small Cause Court 
jurisdiction tries, under the regular procedure, a 
suit whioh should be tried as a Small Cause Court 
Buit the decree made in the suit is not appealable. 
C ManmathaNath v. Kshetba Natii 642 

Specific Relief Act (I of 1877). s. 23 

— Transfer of Property Act (IV of 1882,), s. 55 (1) 
(d)— Guardian and minor— Agreement by guardian 
fjr purchase of land— Specific performance, suit for, 
by minor on attaining age, maintainability of. 

It is not within the competence of the guardian 
of a minor to bind the minor or his estate by a 
contract for the purchase of immoveable property 
and as the minor is not bound by tho contract, 
there is no mutuality and tho minor cannot sue for 
speoiflo performances of such a contract on attaining 
majority. IYI Chodavarapu Narayana Row v. 

Ciiennuru Yknkatascbba Row, 38 M. L. J.77; ( 1920) 
M. W. N. 129 377 

— S.27 533 

S. 41 Sale by minor— Purchaser not 

deceived, effeot of. See Evidence Act, s. 116 271 
g, 42 — Property in possession of Court and 


tenants— Declaratory suit, maintainability of - 
Custom — Ado pt ion — Mahesris — W idow, power of, to 
adopt-Ccmsent of husband or collaterals, whether 

Where the property in dispute is partly in the 
possession of the Court and partly in the possession 
of tenants who have not attorned to either party , 
a suit for a declaration of title is maintainable in 

respect thereof » . . . • 

Mahesris, whose home or place of origin is in 

the Bikanir State, do not, in the matter of adoption 
follow strict Mitakshara Law, and among them the 
previous authority of her deceased husband, who had 
separate property and was not a member of a joint 
family, is not legally necessary to enable a widow to 
make a valid adoption, Dor is the consent of his colla- 
terals necessary. L Kalubam v. Piari Lal, 1 L 
.92 Pi L. R. 1920 .. , ,7 ^ 

— S. 42 —Property in possession partially or 

• . plaintiff and partially of defendant— Declaratory 

• Plaintiff sued for a declaration to the effect that 
lhfi was the owner of a certain share of the entire 
(holding of one N. It appeared that the possession 
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of the land in dispute had been for some time in a 
stnto of tlux and that while defendant was un- 
doubtedly in possession of certain portions plaintiff 
had also been in possession of others and was a 
co-sharor with N. in those portions whioh were in 
tho actual possession of N.: 

Held, that tho suit brought by the plaintiff was 
competent. L Lahiiu Ram r. Xatiju, 2 U. P. L. R. 

(L ) 52 32 

— S. 55 — Co-owners — Common lane, obstruc- 
tion to, by co-owner— Injunction, mandatory, ivhen 
to be a ran toil. 

Where a lane is the common property of two 
persons and one of them puts an obstruction on it 
which has tho effect of making it less convenient for 
the other co-owner, the only remedy open to that 
other is to sue for a mandatory injunction for 
restoration of tho lane to its original condition. 
IYI Varxasi Subbayya v. Vakxasi Somalingam, 27 M. 
L. T. 176; 38 M. L. J, 491 643 

Stamp Act (II of 1899), s. 35— Document 

unstamped, admissibility of, in evidence — Appellate 
Court, power of, to admit document on payment of 
penalty— Lease -Agreement to pay rent in vague 
terms, whether enforceable 

Where a document is inadmissible in evidence 
owing to its not being sufficiently stamped, it is 
open to an Appellate Court to receive the document 
on payment of tho stamp duty aud penalty. 

An agreement contained in a lease to pay a 
particular rate of rent, which is so vague as not to 
make it clear what the intention of the parties was, 
cannot be enforced. U P B R Ram Baran Singh 
v. Puja Singh, 2 U. P. L. R (B. R.) 29 923 

Sch. I, Art. 45— Agreement evidencing 

partition— Stamp duty chargeable, 

A document termed a yada*t or agreement 
evidencing the division of property and stipulating 
for the execution of a separate partition, till when 
the document is to remain in force, is chargeable 
with stamp duty under Article 45 of the Stamp 
Act as a contract of partition. IYI Rajangam Iyer v. 
Rajamangamer, 83 M. L J. 330; II L. W. 666 965 


Subrogation, dootrine of, applicability of— 
Total and partial subrogation. See Mortgage 658 

Sufficient Cause-Delay in filing appeal— 
Delay due to carelessness, whether sufficient cause. 
See Appeal '271 

Summons case— Non-examination of com. 
plainant, whether vitiates trial. See Criminal 
Procedure Code, s 244 . _ .204 

Suits Valuation Act (VII of 1887), 

s. 8— Suit for redemption and surplus profits — 
Jurisdicton, value for purposes ol — Presumption. 

In a snit for redemption of a mortgage and 
surplus profits the value of the subject-matter for 
the purpose of jurisdiction is the aggregate value of 
tho two heads of relief. 

In questions of jurisdiction the presumption is 
in favour of giving jurisdiction to the highest 
Court. N Crimxa v. Motilac * 75 

Tenancy, precarious nature of — Method of 
valuing. See Land Acquisition Act, s 28 .1) 150 
Tcnure-hOlder, interests of, value of. See 
Land Acquisition Act, 8. 23 (1) I 
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TltlC, disturbance- of— Under. proprietor in possession 
of land— Revenue papers, adverse entry in, effect of 
— Adverse order of Revenue Authorities, whether 
destroys title -Declaration, suit for, maintainability 

of. 

Where a person has been holding land as an 
under-proprietor, his title cannot be disturbed or 
destroyed by any adverse entry in the revenue 
papers or any order passed by the Revenue Court 
refusing to enter his name in the revenue papers as 
an under-proprietor, provided his possession is not 
prejudicially affected thereby. O Chandika v. 
Sheoraj, 7 0. L. J. 28 490 

Trade reputation acquired by misrepresentation — 
Injunction or other relief, whether may be granted 
for protection of such trade reputation 
Where a person acquires a trade reputation, of 
whatever nature, by misrepresentation, the Courts 
will not grant him an injunction or other relief for 
the purpose of protecting the reputation so acquired 

C Sen' v. Oakes, 24 C W. N. 155 560 

Transfer of Property Act (IV of 

I S82), SS. 6, 43, scope of Transfer by expect - 
ant heir of chance of succession —Mortgage of rever- 
sionary rights— Mortgagor’s subsequent succession to 
property, effect of - Pardanashin lady, document 
executed by, when can be enforced. 

An expectant heir, who transfers a portion of the 
property included in the succession which he 
expects, does transfer his chance of succession so 
far as that portion of the property is concerned. 

Section 6 of the Transfer of Property Act does 
not prohibit the transfer of a spes successions All 
that it provides is that such a transfer cannot be 
made for the reason that a spes successionis is not 
property and, therefore, the execution of a document 
purporting to transfer the spes successionis purports 
to transfer property which does not exist. 

In order to bring a transaction within the scope 
of Bection 4< of the Transfer of Property Act it 
ia not necessary that the representation made by 
the transferor should be false: it is sufficient that his 
representation should bo erroneous. 

B. sued C the mother of her deceased husband H , 
for recovery of .a certain amount with interest 
secured by a mortgage executed by C in favour of H. 
hypothecating her reversionary rights in her father’s 
property and undertaking to repay the mortgage- 
debt as soon as she should obtain possession of the 
property. In addition to other pleas about con- 
sideration, etc., it wa» urged on behalf of the defend- 
ant that the mortgage was void inasmuch as at 
the time of its execution, C was not in possession 
of the property but had with regard to it merely 
a spes successionis. It appeared that subsequent to 
the execution of the deed of mortgage C. succeeded 
to the property and obtained possession: 

Held, (l)that the document executed by C, 
inasmuch as it was a mortgage of property which 
did not exist at the time, was inoperative as a 
conveyance but was operative as an executory 
agreement which attached to the property the 
moment it was aoquired by the mortgagor: 

C2) that as C ’s title in the propei ty had become 
complete, she was bound to satisfy the plaintiff’s 
claim. 

When a person with a defec.ive title purports and 
intends to mortgage property, any’ interest subse- 
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quently acquired by him in that property is avail- 
able in equity to make the mortgage effectual) 
eveu though the defect in the title is apparent on 
tho face of the document. 

In order to enforce a document executed by a 
pardanashin lady, all that is necessary is to convince 
the • ourt that the transaction was a fair one and 
that the lady understood the act to whioh she was 
subscribing L Bhagwati v . Chaoli, 2 
(L)7J 693 

S. 53 — Instrument evidencing nominal 

transaction — Suit to avoid instrument, whether neces- 
sary 

An instrument which is executed with the inten- 
tion of defeating creditors but which passes no 
title, is not affected by the provisions of section 5* 
of the Transfer of Property Act The transaction 
evidenced by the document is merely nominal and 
can be avoided without a suit to set it asid9 1VI 
SWAMISATII A AlYAR V. RUKMANI AMMALL, 1 1 L. W. 

1 UG 

S. 55— Sule -Title-deeds, delivery of—Rur- 

chaser, right of, to obtain title-deeds — Conveyance t 
tender of, whether necessary. 

Under section 55 of the Transfer of Property Aot 
a purchaser is bound to tender a conveyance to the 
vendor for execution and until such tender is m ade 
or waived, the pnichnser has no right to obtain the 
title-deeds as the accompaniment of the transferred 

title. PC Ma Hnit v. Mauno Po Pu, <19*0 M W. 
X. 176: 31 C.L.J.87;ll L. W. 253; 2 U P.L.R. 
(P. C.i 4 ; >7 M. L T I3fl 791 

s. 55(1) (d) 377 

S, 55 (I) (g) - Sale-deed not governed 

by Act — Covenant for quiet enjoyment, whether 
implied — English Law principles of, whether ap- 
plicable. 

In a conveyance, by sale, of land a oonvanant for 
quiet enjoyment and freedom from encambrances 
should, in the absence of any express covenant on 
ths point and independently of the Transfer* of 
Property Act, be held to be implied, as being in 
accordance with justice, equity and good conscience. 

vV here there is no prescribed general law to which 
the decisions of a Coart mast conform, and the 
Court must proceed according to justice, equity and 
good conscience, the Court may follow tho principles 
of English haw applicable to a similar state ot 
circumstances N Keshrimal v. Kidhai 

— S. 59 —Attestation of deed— Scribe or 

writer, whether attesting witness —Evidence- Act (I 
of 1872,/, s 63 — *' Attesting witness,” meantng of. 
Under section 59 of the Transfer «f Property Act 
for a deed to be regarded as validly execute , i 
must be signed by two witnesses as attesting 
witnesses, ordinarily, a scribe or writer of a cu- 
ment is not intended to be, and is not, an attesting 

W The^expression “attesting witness’’ in section *8 

of the Evidence Act means a witness who has seen 

the deed executed and who signs it as a ^ “ 

B Dalichand Shivram Marwadi v. Lotu 

Pardhx, 22 Bom. L. R. ‘*6: 44 B >40* , h a 

S . 5 compliance with provisions of, what 

constitutes-Attestation -Lessor 4 

several per sons- Execution of lease on different 
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Transfer of Property Act— conta. 

effect of— Time clause in lease for furnishing security , 
t whether enures for benefit of lessor — Waivei 
Liability of surety. 

The fact that the attesting witnesses were present 
when a document was executed is a sufficient com- 
pliance with the provisions of section 6# of the 
Transfer of Property Act. 

•A lease, dated the 7th December 1937, was execut- 
ed by three out of four lessees on the 9th December 
1907. The fourth lessee oxeouted the lease on the 
lKh December 1907. Among other things, the 
lease contained a clause for the furnishing of 
security by the lessees within fifteou days A 
socuritybond was given on tho *J*rd Decembor 
1H07. The surety sought to escape from his liabi- 
lity under tho bond on tho gronnd that tho time 
limit fixed by tho lease for furnishing security 
had run out before tho 23rd December 1907: 

Held, (1) that as botween tho lessor and lessees 
the lease was mado a complete and valid document 
on the 1 8th Dooember 19 j 7, and that, consequently, 
time had not run out on tho dato of tho security 
bond, and the surety was liable under it. 

(2) that, in any case, the clause in tho lease fixing 
the time for giving security was a clause solely for 
the benefit of the lessor, and was capable of being 
waived and was in fact waived A Ku.wat Ullah 

Khan v. Shi Raghuxatuji, 18 A. L. J. I0o; 2 u 

_ 59 Mortgage by deposit of title-deeds, 

In placefto which the Transfer of Property Act 
ha. not been extended, a valid mortgage can be 
effected by a deposit of title-deeds with a creditor 
with intent to secure a debt. L B Shu Kyi r Hajee 

Act (XVI of W*), 

;17 2P— Mortgage,deed of— Interpolation of additional 
item as security after execution and attestation— 
Attestors, presence oj — Validity of mortgage. 

Where after execution of a mortgage and after 
the attestors had signed, the mortgagor interpolated 
a second item of property in the deed as security 
in the presence of the attestors for facility of 
• registration in a place near his residence: 

'Held, \ \ i that there was no fraud on tbe regis- 
tration law. , , , . 

2 that the document was properly executed and 

attested and was valid as a mortgage under section 
69 of the Transfer of Property Act. WI 
Naubiar t’. XAUAYA'AV Th.rumi-mpu, II L W. ,9 ; 
88' M L J.2M; « M W. N. 206: 43 M 4f6 86 

Q g. 60# 74, 82— Mertgage Purchase by 

mortgagee of portion of equity of redemption, effect 
of Mortgage- debt, whether discharged, ivhcre value 
of portion purchased covers. debt. 

Whan a mortgagee buys at auction the equity of 
redemption in a part of the mortgaged property, 
such purohase has not, in the absence of fraud the 
effect of discharging and extinguishing the whole 
mortgage- debt even where the value of the property 
purchased is equal to the amount due on the mort- 
gage decree. The part of the mortgaged property 
purchased by the mortgagee is only chargeab 1 © with 
a proportionate part of the mortgage-debt and the 
purchase has only tho effect of extinguishing 
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portion. IYI PoxNAwn.u.A Pillai v. Annamalai 
Chettiar, 88 M. L. J. 239, (19.0; M. W. N. 215; 11 
L \V. 42! ; 43 M. 372 666 

S« 6 I — Mortgage — Mortgagor, right of, to 
redeem one of several mortgages — Consolidation of 
mortgages , effect of — Court, duty of. 

A mortgagor seeking to redeem any ono mort- 
gage is, in tho absence of a contract to the contrary, 
entitled to do so without paying any money due 
under any soparato mortgage on property other 
than that comprised in the mortgage which ho 
seeks to redeem, and the onus of establishing such 
a contract lies upon the mortgagee. 

As consolidation has the effect of interfering 
with the right of a mortgagor to redeem a mortgage 
on one property without ueing required to redeem 
another mortgage relating to a different property, a 
Court of Justice will always struggle against an 
interference with the mortgagor's right, unless tho 
covenant is shown to bo express and unequivocal. 
L Iiwan Das v. Tharaj, 5 P. W. It. 1920; 14 P. L. R. 
192 : 1 L. 105 509 

S. 74 666 

S. 74- Mortgages, prior and subsequent — 

Subsequent mortgagee redeeming prior mortgage — 
Subrogation — Lease — Lessor, interest of, vesting in 
lessee, effect of. 

A mortgaged his share iu a village to X, who 
took possession of it. A then executed a perpe- 
tual leas« of certain plots in favour of B. Subse- 
quently A mortgaged the same share to C, who 
redeemed it from X and obtained possession. B, 
in execution of a decree which ho held against A, 
attached, brought to sale and himself purchased 
all tbe interest of A in tho mortgaged property, 
that is to say, the i ight to redeem C”s mortgages. 
D then brought a suit for possession of the plots 
transferred to him by tho perpetual lease: 

Held, 1 ) that there was subrogation, that C had 
acquired all the rights and powers of the pricr 
mortgagee and that the provisions of section 74 of 
the Transfer of Property Act applied to the case; 

(2 that as B had acquired all tho rights and 
interests of his lessor, his lease could not have 
effect O agmoh.vn Si.vgh v. Hagho Ram, 7 (>. L». J. 

30* III 

S. 82 666 

g, 84 —Mortgage — Redemption— Offer by 

notice Money not produced— Tender, whether legal. 
An offer by notice of tho amount duo under a 
mortgage, without production of the money, is not 
a good tendor within the meaning of section M4 of 
iho Transfer of Property Act. A Mahaumad Musiitaq, 
Ali Khan u. Baxkey Lal. id A. L. J. 440; 42 A. 420 


SS» 85| 89— Mortgage— Prior and puisne 

mortgagees— Decree for sale Mortgage, extinguish - 
ment of— Puisne mortgagee not made party to suit, 
vosidon of— Redemption Amount payable. 

An order made under section 89 of the Transfer 
of Property Act, for tho sale of mortgaged pro- 
nortv has the effect of substituting the right of 
sale thereby conferred upon the mortgagee for his 
rights under the mortgage, and the latter rights are 

eX \V n h g ei-e, h therefore ( a first mortgagee sued for and 
obtained a decree for sale without impleading a 
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puisne mortgagee, and subsequently bought in the 
property, but did not obtain possession for several 
years: 

Held , that the puisne mortgagee could redeem him 
on payment of the amount due iluder the decree, 
and was not liable to pay him the much larger 
amount (principal and interest) to which he would 
have been entitled under his mortgage if he had not 
brought the property to sale). P C Matru Mal v. 
Durga Kunwar, 18 A. L -I. 396; 38 M. L. J. 419; ll 
L. W 529; (1920) M. W. N. 333; 2 U. P. L. R. (P. C.) 
75; 22 Bom. L. R. 553; 32 C. L. J. 121; 42 A ?64 

969 

— - S. 99* applicability of, to mortgage which 

never came into operation. 

The provisions of section 99 of the Transfer of 
Property Act cannot be applied to the case of a 
mortgage which was never brought into operation, 
or which, according to its terms, could not come iuto 
operation until a condition was fulfilled, and that 
condition was not fulfilled IYI Arumuga Thevan v. 
Meera Ibrahim 417 

S. 99 — Sale in contravention of provisions 

of section — Purchase by mortgagee — Redemption , 
suit for, by mortgagor without setting aside sale, 
whether maintainable. 

Where a mortgagee has, in contravention of section 
99 of the Transfer of Property Act, attached the 
mortgaged property and brought it to sale and 
purchased it himself, the mortgagor, in order to 
establish and enforce his right of redemption and 
to have accounts taken as between mortgagor and 
mortgagee, must get the sale set aside in accordance 
with the procedure, and within the time prescribed, 
before he can sue for redemption. C Uttam Chan dra 
Daw v. Raj Krishna Dalal, 24 C. W. N. 229; 31 0. 
L. J. 98; 47 C. 377 1 57 

S« III (j) — Landlord and tenant — Denial 

of landlord’s title — Forfeiture. See Appeal, second 

631 

-S. \ 23 -Gift, deed of — Attestation, meaning 


of. 

Under section 123 of the Transfer of Property 
Act a deed of gift requires attestation by two 
witnesses, and attestation in this connection means 
the witnessing of the actual execution of the docu- 
ment by the person purporting to execute it. B 
AMARAPPA SANABA8APPA V. RaCIIAVA SUGAPPA, V2 

Bom L. R. 86; 44 B. 231 355 

SS. 130, 137 718 

Transfer of Property (Validation) 
Act (XXVI of 1917), s. 3 — Review grant- 
ed by Appellate Court, effect of — Former Court, 
meaning of. 

Where under section 3 of the Transfer of Property 
(Validation) Act an Appellate Court grants a review 
of .its order dismissing an appeal, tha effect of such 
order is to restore the appeal to the pending file 
and the Court must determine the appeal upon the 
merits, including an issue which had not been Snally 
determined. 

The expression “former Court” in proviso '3) to 
seotion 3 of the Transfer of Property (Validation) 
Aot means the Court which grants the review, and 
in the case of an appeal, the Appellate Court, and 
not the trial Court. A Kampa Devi v. Kishori Lal, 
18 A. L, J. 447 



Trust — Lease of trust property by trustee, whether* : 

void or voidable 

A fi-ase of trast property which is in excess of the 
trustee’s powers is not void bat only voidable. 
IYI Kadiri Masthan v. Segammall, 38 M, L. J. 198; 

» l U vV. ,97; 1 1920) M. W. N. 186; 43 M. 433 .655 
Under-I*aiyat, whether can acquire right of • 
occupancy. Sec Bengal Landlord and Tenant 
Procedure Act, s. 6 251 

U. P. Land Revenue Act (III of 1901). 
s. 233k 22 

S. 1 44. See Agra Tenancy Act, b. ,16a 

74 

U. P. Municipalities Act (II of 1916). 

ss. 50, 307 — Notice — Essentials of valid notice. 
To render a person liable nnder seotion 607 of 
the U. P. Municipalities Aot for failure to oomply 
with a notice, the notice must be a legal notice 
and a notice issned by some authority competent 
to issue it. Where that authority is the Board or the 
Chairman of the Board, a notice issued and signed 
by any other officer of the Municipality is not a 
legal notice. A Ran Partab v. Emperor, 18 A. L. J. 
22*#; 2 U. P. L. R. (A.) 97; 21 Cr. L. J. 286 302 

S. 247, complaint under — Duty of Court — 

Evidence, nature of. 

Where a Magistrate receives information nnder 
section 247 of the U P. Municipalities Act that a 
house is being used as a brothel or for the purposes 
of habitual prostitution to the annoyauoe of res- 
pectable inhabitants in the vicinity, he should,. before 
taking action thereon, take evidence and satisfy 
himself, first, that the complainants are persons • 
residing in the immediate vicinity of the house to 
which the complaint refers, and, second, that the 
house is used for the purpose mentioned in clause 
• b t of section 247 of the Act to the annovance of 
respectable inhabitants in the vicinity. A 
v. Empf.ror, 2 U. P L. R. (A.) 73; 18 A. L. J. 302; 21 
Cr. L. J. 370 •' 

g e 3Q7 

Vakalatnama, omission of Pleader’s name 
from body of, effect of. See Civil Procedure Code, 


0. Ill, r. 4 


415 


Vakil, power of, to compromise, whether 

power to withdraw. See Appeal 20/ 

Waiver, what amounts to. See Civil Procedure 
Code, 0. XLI, b. 27 226 

Wajlb-ul-arz, entry in, construction of. See 
Custom — Pre-emption > 3p 

', entry in, value of, in absence of instances. 


See Custom— Inheritance 
Waqf —Dedication, proof of —Burden of P ro0 ^' 
Muhammadan Law 210 

Water rlghtS-Non-tidal and non-navigable 
river, accretions in — Riparian owners, rights of 
Sovereign rights — Madras Land Encroachment Act 
( III Mad. of 1 905 J, effect of , on riparian rights — 
Title to land, whether affected by submersion Iden- 
tification of land— Palghat Taluk— Custom as to 
rights of Crown in river-beds, existence of Civ*l 
Procedure Code ( Act V of 1909), s. 100 -Custom^ 
proof of, whether question of law — Appeal, second— 
Plealings and proof— Plaintiff failing to prove entire 
case, effect of — Decree, partial, whether can be given. 
The accretions in non-tidal and non-navigable 
rivers in India belong to the riparian landlords, 
is part of the common law of India that * 
oyvn^jphip of river-beds usque ad medium filum 
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aquee is presumed to vest in the riparian owners. 
But this presumption is capable of being rebutted. 

The Madras Land Encroachment Act does not affect 
pre-existing rights and does not supersede the rights 
of riparian proprietors. 

]f a party fails to prove all that ho wishes to 
prove, he can be given a decree at least in respect 
of that which ho succeeds in establishing. 

A person does not lose his title to land by its 
more submersion under water, so long as the laud 
is identifiable. Non-reeistance to ins major such 
as flood, which causes the change of a river course, 
cannot be treated as evidence of acquiescence or 
of abandonment of rights by a riparian owner. 

There is no special custom having the force of 
law in the Palghat Taluk by which all river accre- 
tions and river-beds are vested in the Crown 

The question whether the faots proved and found 
satisfy tho requirements of law to establish a 
custom is a question of law and one which the 
High Court can and must consider in second appeal. 
IY1°Olappamananna Nanakal v. Secretary of State 

for India, 12 L. W. 371 770 

Whipping** sentence of, when illegal. See 
Criminal Procedure Code, s. 239 466 

Will, document registered as, whether can be 
used as agreement. See Registration Act, s. 51 

Z I W 

Presumption in favour of due execution— 

Subsequent insanity of testator, whether revokes Will 
Testator of sound mind at time of giving instruc- 
tions for Will— Subsequent execution, whether valid— 
Testamentary capacity, whether affected by physical 

weakness. . . . 

There is a presumption in favour of the due 

execution and attestation of a Will which is 

apparently duly executed. . 

A Will is not revoked by the subsequent insanity 

of the testator. . roin 

Whore a testator has given instructions for a VV ill 

when he is of sound mind but is not in a normal 

state of mind at the time of the execution of the 

deed drawn up in accordance with those instructions, 


ho must be deemed to be of sound mind when it 
is executed. 

A person’s mental faculties may bo affected by his 
physical weakness, but ho may still be capable of 
devising and executing a Will of a simple character. 
L Woolmer i’. Daly, i L. 173 798 

Widow succeeding under Will — Adoption by 

widow— Bequest by xoidow in favour of third person 
— Debt due to estate, adjustment of, with adopted 
son —Adopted son, whether competent to give dis- 
charge— Liability of debtor to successor under Will of 
ivido w. 

Under the Will of her late husband, C. inherited 
his entire estate. She adopted a son B., and execut- 
ed a Will in favour of the plaintiff, who on her 
death took possession of tho estate and applied for 
Probate of the Will. B. opposed the grant of Pro- 
bate and instituted a suit against the plaintiff for 
possession of C.’s estate. A compromise was even- 
tually effected between the parties, whereby B. 
executed a sale in favour of the plaintiff of what- 
ever rights he may have had as the adopted son 
of C. The plaintiff then brought the present suit 
to recover from tho defendant upon three bonds 
executed by him in favour of C. The defendant 
pleaded that lie had adjusted the claim by pay- 
ment to B. The Appellate Court dismissed the 
claim, on tho ground that the effect of the compro- 
mise between B. and the plaintiff was to transfer 
B.’s rights subject to all his liabilities and subject to 
all that he had done as regards the property up to 
tho date of the compromise. On second appeal: 

Held, that the decision was erroneous; that as the 
sale in favour of the plaintiff contained no reserva- 
tion that the giving of a discharge to debtors by 
B. would be recognised, and as there was no admis- 
sion by the plaintiff that B. had any right to C.’s 
estate as adopted son, B.'bad no right to give a 
discharge to the defendant, and that consequently 
the adjustment with him could not bo set up against 
the plaintiff. N Ramlal v. Dattu 418 

Witnesses, examination of, in absence of 
complainant, effect of. See Criminal Procedure 
Code, s. 244 204 
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